Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L   ct..^ 


C       VL-    A.     U'^- 


6/0 
5  ^b9  .V  W 


ri       r.  .II. '»*'.-    r**fH- 


I 


AN 


ABRIDGMENT 


OP  TBI 


LAW  OF  NISI  PRIUS. 


VOL.  II. 


18.  Ejbctmbnt. 

19.    EXBCVTOKS    AND   AOMIlflt- 
TRAT0E8. 

20.  Factor. 

21.    FiSHBBT. 

22.  Frauds,  Statute  of. 
25.  Gams. 

24.   iMPRItOMMBNT. 

25.  Insurancb. 

26.    LfBBL. 

27.  Malicious  Prosbcution. 

28.  Mandamus. 

29.  Mastbr  and  Sbrtant. 


30.   NUSANCB. 

31.  Partners. 

32.  Quo  Warranto. 

33.  Rbplbtin. 

34.  Rbscous. 

35.  Shipping. 

36.  Slandbr. 

37.  Stoppaob  in  Transitu. 

38.  TiTHBS. 

39.  Trbspabb. 

40.  Trovbr. 

41.  UsB  AND  Occupation. 

42.  Waobr. 


•  jf 


■S: 


By  WILLIAM   SELWYN, 

OF  Lincoln's  inn,  bsquirb,  onb  of  hbe  VAXRSTr't  oounsbl, 

LATB  RBCORDBR  of  PORTSMOUTH. 


QulUbet  Mriplor  adeo  aiud^  tU  toUdtoi,  at  ad  Terltatcm  dlcat,  pcrindc  ac  ri  totitu 
operii  fldei  anhiMi^iiaqat  perlodl  fide  nlteretar.  Praf.  (I  Rir. 


Slfbm^  Cllttton, 

WITH  ALTERATIONS  AND  ADDITIONS. 


LONDON : 
V.  AND  R.  STEVENS  AND  G.  S.  NORTON, 

(.Snecessors  to  the  late  J.  ^  W.  T.  CLARKE,  of  Portugal  Street,) 
26  AND  39,  BELL  YARD,  LINCOLN'S  INN. 


MDCCCXLT. 


LONDON: 
W1LUAH  tnrmrt,  vRnfTSB,  mwu.  Tikn», 


/ 


CONTENTS  OF  VOL.  II. 


CHAPTEH  XVIII. 

EJECTMENT. 

PA-GB 

I.  Of  the  Nature  of  the  Action  of  Ejectment  .  6d2 

II.  By  whom  an  Ejectment  may  be  brought  .  .     697 

III.  For  what  Things  an  Ejectment  will  lie  .  .  702 

lY.  In  what  Cases  previous  Steps  must  be  taken  before  Eject- 
ment brought  ....  705 
V.  In  what  Cases  a  Notice  to  Quit  must  be  given  before  Eject- 
ment brought,  706.  Requisites  of  Notice,  710.  Waiver 
of  Notice,  714.  "Where  Notice  is  not  required,  718. 
Stat.  1  Geo.  IV.  c.  87,  for  Recovery  of  Lands  unlaw- 
fully held  over                  .                .                .                .721 

VI.  Of  the  Mode  of  proceeding  in  Ejectment,  and  herein  of  the 

Declaration       .....     722 

VII.  Of  the  Service  of  Declaration        .  .  728 

VIII.  Of  the  subsequent  Proceedings,  Judgment  against  casual 
Ejector,  729*  Appearance  of  Defendant,  730.  Con- 
sent Rule,  731.  Stat.  11  Geo.  II.  c.  19,  s.  13,  enabling 
Landlord  to  defend    ....  732 

IX.  Of  the  Proceedings  in  Ejectment,  directed  by  Stat.  4  (reo. 
II.  c.  28,  s.  2,  in  order  to  obviate  the  Difficulties  attending 
Re-entries  at  Common  Law,  f<Nr  Noti-payment  of  Rent 
Arrear,  733.  Of  the  Proceedings  where  the  Possession  is 
vacant  .....     735 

X.  Of  the  Pleadings  and  Defence,  737.  Entry  barred  by  Fine 
and  Non-claim,  738.  Entry  barred  by  Statute  of  Limi- 
tations, 21  Jac.  I.  c.  16  ;  3  &  4  Will.  IV.  c.  27        .  742 

XI.  Evidence  .....     752 

XH.  Verdict,   769.     Judgment,   770.     Execution,   771.    Costs    772 


iv  CONTENTS. 

PAGE 

XIII.  Writ  of  Error  .  .  .  .772 

XIV.  In  what  Cases  a  Court  of  Equity  will  restrain  the  Party 

from  bringing  further  Ejectments,  by  granting  a  perpetual 
Injunction        .  .  •  .  .773 

XV.  Of  the  Action  of  Trespass  for  Mesne  Profits  774 

CHAPTER  XIX. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Of  Bona  Notabilia  .  .  .  .77^ 

II.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Adminis- 
trator in  the  Estate  of  the  Deceased^  783.  In  what  Cases 
it  is  transmissible,  787 ;  and  where  an  Administration  de 
bonis  non  is  necessary      .  .  .  .787 

III.  Of  limited  or  temporary  Administrations       .  .  788 

IV.  Of  an  Executor  de  son  Tort  .  .  .     790 
V.  Of  the  Disposition  of  the  Estate  of  the  deceased,  and  of  the 

Order  in  which  such  Disposition  ought  to  be  made  793 

YI.  Admission  of  Assets     ....  796 

VII.  Of  Actions  by  Executors  and  Administrators        .  .  800 

VIII.  Of  Actions  against  Executors  and  Administrators         .  805 

IX.  Of  the  Pleadings,  809 ;  and  herein  of  the  Right  of  Retamer, 

813.     Evidence,  814.     Judgment,  815.     Costs        .  81() 

CHAPTER  XX. 

FACTOR. 

Of  the  Nature  of  the  Employment  of  a  Factor,  818.  Power  and 
Authority,  819.  Lien,  824.  Liability  of  Principal,  826. 
Stat.  4  Geo.  IV.  c.  83  ;  6  Geo.  IV.  c.  94,  827.  Stat.  5  &  6 
Vict.  c.  39  .  .  .  .831 

CHAPTER  XXI. 

FISHERY. 

I.  Of  the  Bight  of  Fishery  in  the  Sea,  and  in  the  Creeks  and 

Arms  thereof,  and  in  fresh  Rivers  .  .  834 

II.  Of  the  different  Kinds  of  Fishery,  836.     Several  Fishery, 

836.     Free  Fishery,  837.     Common  of  Fishery  .     839 


CONTENTS. 


CHAPTER  XXII. 

FRAUDS,   STATUTE   OF. 

Statute  29  Car.  11.  c.  3,  enHtled  "  Jn  Act  for  Prevention  of 

Frauds  and  Perjuries.** 

PAOB 

I.  Introduction.    The  first,  second,  and  third  Sections,  relating 

to  Parol  Demises,  Assignments,  and  Surrenders  •     840 

II.  The  fourth  and  seventeenth  Sections,  relating  to  Agreements, 
845.  On  the  Effect  of  Parol  Evidence  of  a  Variation  or 
Waiver  of  a  written  Agreement  .  .  874 

III.  The  fifth  and  sixth  Sections,  relating  to  the  Execution  and 
Revocation  of  Wills,  877,  and  Stat.  7  Will.  IV.  &  1  Vict. 
26,  for  the  Amendment  of  the  Laws  with  respect  to  Wills    895 

CHAPTER  XXIII. 

GAME. 

I.  Of  the  Bight  of  taking  and  destroying  the  Game  at  Common 

Law,  and  of  the  Stat.  1  &  2  Will.  IV.  c.  32     .  .     903 

II.  Of  the  Appointment  and  Authority  of  Gamekeepers      •  910 

III.  Of  the  Destruction  of  the  Game  at  improper  Seasons  of  the 

Year  .  .  •  •  .911 

IV.  Of  the  Duties  made  payahle  in  respect  of  Game  Certifi- 

cates        .....  912 

CHAPTER  XXIV. 

IMPRISONMENT. 

I.  Of  the  Nature  of  the  Action  for  False  Imprisonment,  and  in 

what  Cases  it  may  he  maintained      .  .  .915 

II.  Statutes  relating  to  the  Action  for  False  Imprisonment,  21 

Jac.  I.  c.  12,  922  ;  24  Geo.  II.  c.  44  .  .     923 

III.  Of  the  Pleadings  ....  929 


vi  CONTENTS. 


CHAPTER  XXV. 

INSURANCE. 

PAGB 

I.  Of  Insurance  in  general         ....     938 
II.  Of  Marine  Insurance,  939.    The  Policy,  939.     Di£ferent 

Kinds,  940.     Requisites,  941,     Rule  of  Construction  955 

m.  What  Persons  may  be  insured,  956.    Who  maybe  Insurers, 

957.    What  may  be  insured  .  .  957 

IV.  Of  Losses — 

1.  By  Perils  of  the  Sea     .  961 

2.  By  Capture  .  .  .  .963 

3.  By  Arrests,  &c.  965  ;  and  herein  of  the  effect  of 

an  Embargo,  on  the  Contract  of  Insurance  966 

4.  By  Barratry  .967 

5.  By  Fire  .  .  .970 

6.  By  other  Losses  .  .  971 
V.  Of  total  Losses  and  of  Abandonment   .                                 .972 

YI.  Of  partial  Losses  ....  983 

Vn.  Of  Adjustment     .  .  .  .986 

VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of  In- 
surance, and  herein  of  the  Declaration,  987.  Pleadings, 
990.     Consolidation  Rule  •  .  .  991 

IX.  Of  the  several  Grounds  of  Defence  on  which  the  Insurer  may 
insist — 

1.  Alien  Enemy        ....     992 

2.  Illegal  Voyage  or  Illegal  Commerce  .  ib. 

3.  Misrepresentation — Concealment — Suppression         997 

4.  Breach  of  Warranty      .  .  .  1001 

'  1 .  Time  of  Sailing           .                 .  ib, 

^         1  2.  Safety  of  Ship  at  a  Particular  Time  .           1003 

^'®^*  I  3.  To  depart  with  Convoy               .  .1004 

1 4.  Neutral  Property                 .  .           1006 

rl.  Not  to  deviate            .  .  1011 

ImpUedjg.  Seaworthiness     .  .          1016 

5.  Re-assurance        ....  1019 

6.  Wager  Policy                .  .           1020 
X.  Evidence,  1022.     Damages                  .                 .  .1028 

XI.  Premium,  Return  of    .  .  .id* 

XII.  Of  Bottomry  and  Respondentia  .  .  1034 

XIIL  Insurance  upon  Lives  •  .  .  .  1036 

XIV.  Insurance  against  Fire         ....  1040 


CXMSPTENTS.  wi 


CHAPTER  XXVI. 

LIBEL. 

T     f\rj.V.      XT  PAOB 

1.  Of  the  Nature  of  a  Jibel,  and  in  what  Cases  an  Action  may 

be  maintained  for  this  Injury  .  .  .  1045 

11.  Of  the  Declaration  and  Pleadings  1050 

III.  Of  the  Eyidence  .....  1054 

CHAPTER  XXVII. 

MALICIOUS   PROSECUTION. 

I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution,  and 

in  what  Cases  such  Action  may  be  maintained         .  1062 

II.  Of  the  Declaration,  1069.     Defence,  1071.     Evidence  1072 

CHAPTER  XXVIII. 

MANDAMUS. 

I.  Nature  of  the  Writ  of  Mandamus,  1077.     Mandamus  to  re- 
store or  admit  Persons  to  Corporate  Offices      .  .  1078 
II.  In  what  other  Cases  the  Court  will  grant  a  Mandamus  1083 

III.  Where  not  .  .  .  .  .1087 

IV.  Form  of  the  Writ        .  .  .  .1089 
V.  Of  the  Return      .....  1092 

VI.  Of  the  Remedy  where  the  Party  to  whom  the  Writ  of  Man- 
damus is  directed  does  not  make  any  Return,  or  where 
he  makes  an  insufficient  or  false  Return  1095 

CHAPTER  XXIX. 

MASTER  AND   SERVANT. 

I.  Of  Actions  by  Servants  against  their  Masters  for  the  Reco- 
very of  their  Wages  ....  1101 
II.  Of  the  Liability  of  the  Master  in  respect  of  Contracts  made 

by  the  Servant        .  .1104 

III.  Of  the  liability  of  the  Master  in  respect  of  a  tortious  Act 

done  by  the  Servant         .  .  .  .1106 


viii  CONTENTS. 

PAOB 

IV.  Of  Actions  brought  by  Masters  for  enticing  away  Apprentices 
and  Servants^  and  for  Injuries  done  to  their  Servants, 
1111;  and  herein  of  the  Action  for  Seduction,  1112. 
Witness,  1114.     Damages     .  .  .  1115 

CHAPTER  XXX. 

NUSANCE. 

I.  In  what  Cases  an  Action  for  a  Nusance  may  be  maintained, 
1118 ;  and  herein  of  the  Right  to  use  of  Light,  1122  ; 
Water,  1 124  ;  Way,  1 126,  8 ;  and  Pew  .  1 129 

II.  By  whom  and  against  whom  an  Action  for  a  Nusance  may 

be  maintained  ....  tb. 

III.  Pleadings  .  .  .  .  .1131 

IV.  Evidence,  &c.  .  •  .  .  1133 
y.  Costs   .                •                •                .                .                .lb. 

CHAPTER  XXXI. 

PARTNERS. 

I.  What  is  necessary  to  constitute  a  Partnership  .  1 134 

II.  How  far  the  Acts  of  one  Partner  are  binding  on  his  Co- 
partners .....  1140 
HI.  Of  Actions  by  and  against  Partners,  1 146  ;     What  Remedy 

one  Partner  has  against  another  -  .  1 149 

IV.  Evidence  .  .  .  .  .1152 

CHAPTER  XXXII. 

QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations, 
and  Statutes  relating  thereto,  vie,  Stat.  4  &  5  Will.  &  Ma. 
c.  18,  and  9  Ann.  c.  20,  1155.  Proceedings  against  the 
City  of  London,  in  the  Time  of  Charles  the  2nd  .  1 160 

II.  In  what  Cases  the  Court  will  grant  an  Information  in  Nature 

of  Quo  Warranto     ....  1161 

III.  Of  the  Limitation  of  Time  for  granting  an  Information,  1167; 
Stat.  6  &  7  Vict.  c.  89,  s.  5,  for  eocpediting  certain  pro- 
ceedings by  way  of  Mandamus  and  Quo  Warranto  .  1 1 68 

lY .  Of  the  Construction  of  Charters,  and  of  the  Operation  and 

Effect  of  a  new  Charter    .  .  .  .1169 


CONTENTS. 


IX 


PAOB 

V.  By-laws      .                .                .                .  .1173 

VI.  Of  the  Inspection  of  the  Records  of  the  Corporation  .  1 177 

VII.  Of  the  Pleadings          •                .                .  .                ib. 

VIII.  Evidence               .                .                .                .  .1179 

IX.  Judgment                    .                .  .             1181 


CHAPTER  XXXIII. 

REPLEVIN. 

I.  In  what  Cases  a  Repleyin  may  he  maintained        .  .  1 185 

II.  Of  the  Proceedings  in  Replevin  at  Common  Law,  and  the 

Alterations  made  therein  hy  Statute  .  .1187 

III.  Of  the  Duty  of  the  Sheriff  in  the  Execution  of  the  Replevin, 

1189.  Of  the  Pledges,  1189.  Bond  from  the  Party 
replevying,  1189.  Sureties  under  the  Stat.  11  Geo.  II. 
c.  19,  s.  23      .  .  .  .  .  1190 

IV.  Of  Claiming  Property,  and  of  the  Writ  de  Proprietate  pro- 

handd      .....  II95 

V.  Of  the  Process  for  removing  the  Cause  out  of  the  Inferior 
Court,  1 195 ;  and  herein  of  the  Writs  of  Pone,  Recordari 
facias  loquelam,  and  Accedas  ad  Curiam  1 195,  6,  7 

VL  By  whom  a  Replevin  may  he  maintained  .  .  1 197 

VII.  Of  the  Declaration      .  .  1198 

Vm.  Of  the  Pleadings: 

1 .  Of  Pleas  in  Ahatement ;  and  herein  of  the  Plea 

of  Cepit  in  alio  loco  .  .  .1201 

2.  Oeneral  Issue  .  .  .  1202 

3.  Of  the  Avowry  and  Cognizance  : 

1.  General  Rules,  &c.  relating  to  the  Avowry, 

and  herein  of  the  New  Rules      .  .  1203 

2.  Of  the  Avowry  for  Damage  feasant,  1204. 

Pleas  in  Bar,  1205.  Escape  through 
Defect  of  Fences,  1205.  Right  of  Com- 
mon, 1206.     Tender  of  Amends  .  1207 

3.  Of   the  Avowry  for    Rent    Arrear,    1208. 

Pleas  m  Bar,  1210.  Eviction,  1210. 
Non  dimisit,  Non  tenuit,  1210.  Riens  in 
Arrear,  1211.    Tender  of  Arrears  .  1212 

4.  Property  .  .  .  ib. 


CONTENTS. 


PAOK 


5.  Statutes: 

1.  Of  Lhiiitirtknll  .               .  1213 

2.  Of  Set-off     .  .                .               ib. 
IX.  Of  the  Judgment : 

1.  For  the  Plaintiff  .                .                .  1214 

2.  For  the  Defendant  .                .               ib. 
X.  Of  the  Costs^  and  herem  of  the  Costs  m.  Error     .                .1218 

CHAPTER  XXXIV. 

RBSC0U8. 
Resoous  .  .  .  .1220 

CHAPTER  XXXV. 

SBIPPING. 

I.  Of  the  Ship  Itegistiy  Statute,  3  &  4  Will.  lY.  c.  55  .  1224 

It.  Of  Seamen's  Wages,  and  the  Statutes  relating  thereto,  viz. 

7&8Vict.  c.  112,  1241;  8Qeo.  I.  C.24  .  1245 

lit.  Of  the  Liability  of  Ship-owners  for  the  Repairs,  &c.  .  1250 

CHAPTER  XXXVI. 

SLANDER. 

I.  Scandalum  Magnatum  .  •  1252 

II.  Of  the  Action  fbr  Slander;  and  in  what  Gases  it  maybe  main- 
tained .....  1254 
III.  Of  the  Declaration,  and  herein  of  the  Nature  and  Office  of 

the  Innuendo  •  .  .  .  .1261 

rV.  OfthePleaduigs,  1265.    Bridence,  1266.    Costs      .  1269 

CHAPTER  XXXVII. 

STOPPAGE   INf  TilANTSlTU. 

Nature  of  this  Right,  1270.  Who  shall  be  considered  as  capable 
of  exercising  it,  1271.  Where  the  Transitus  may  be 
said  to  beoontittuing,  1273,4.  Where  determined,  1282. 
How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  .  .  .  .1289 


CONTENTS. 


CHAPTER  XXXVIII. 


TITHES. 

I.  Definition,.  1291.    Of  the  Remedies  in  the  Common  Law 

Gonrts  for  the  Recovery  of  llthes  or  the  TaluCf  thereof 
n.  Deht  on  Stat.  2  &  3  Edw.  YT.  c.  13,  fbr  not  setting  otitlithes, 
1295.  Of  the  Provisions  of  the  Statute,  and  the  Con- 
stmction  thereof,  1295.  Of  the  Persons  tu  trhom  Tithes 
are  due,  1309.  Of  the  Persons  by  wfaotn  and  against 
whom  an  Action  on  the  Statute  may  be  brought,  1310. 
Of  the  Declaration,  1311.  Pleadings,  and  hetdu  of  the 
Statutesof  limiUtion,  1312.  Evidence,  1313.  Terffict, 
1316.  Costs,  1317.  Judgment 
III.  Of  the  Stat.  6  &  7  T¥ill.  IV.  c.  71,  for  the  Cdminutattoii  of 
Tithes  in  England  and  Wales,  amended  by  Stat.  /  Will. 
IV.  &  1  Vict.  c.  69,  1318;  Stat.  1  &  2  Vict.  c.  64,  for 
fadhtatmg  Merger  of  Tithes ;  Stat  2  &  3  Vict.  c.  62,  for 
explaining  the  Acts  for  the  Commutation  of  Tithes.  Stat. 
5  &  6  Vict.  c.  54,  for  afnending  the  Acts  for  the  Commu- 
tation of  Tithes         .  .  .  .  1320, 


PA«B 


1292 


1317 


1321 


CHAPTER  XXXIX. 


TRESPASS. 


I. 

la  what  Cases  an  Action  of  Trespaaa  may  be  mamtaintd 

.  1322 

II. 

Where  Tretprta  csiinot  be  maintained 

1328 

III. 

Of  the  Declaration 

.  1332 

IV. 

Of  the  Pleadings,  and  herein  of  the  New  Rnlea 

1334 

1 .  Of  the  Plea  of  Not  Guilty 

ib. 

2.  Accord  and  Satisfaction 

1336 

3.  Liberum  Tenementum 

.  1337 

4.  Estoppel             .... 

1339 

5.  License        .... 

.  1340 

6.  Process              .... 

1343 

7.  Right  of  Common 

.  1344 

8.  Right  of  VTay     .... 

ib. 

9.  Tender  of  Amends 

.  1350 

V. 

Evidence     ..... 

1351 

VI. 

Damages,  1352.     Costs 

.  1353 

xii  CONTENTS. 


CHAPTER  XL. 

TROVER. 

PAOB 

I.  Of  the  Nature  and  Foundation  of  the  Action  of  Trover,  and 

in  what  Cases  such  Action  may  he  maintained  .  1354 

1.  Ahsolute  Property,  1354.    Special  Property        .  1362 

2.  Right  of  Possession  .  .  .  1364 

3.  Personal  Groods  .  .  .  1366 

4.  Conversion  ....  1370 
II.  By  whom  and  against  whom  Trover  may  he  maintained  1376 

III.  llie  Declaration,  1378.  Plea,  and  herein  of  the  New  Rules, 
1380.  Defence,  and  herein  of  the  Doctrine  of  Liens, 
1382.  Evidence,  1390.  Of  staying  the  Proceedings, 
1395.    Damages,  1395.    Costs,  1396.    Judgment  .  1396 

CHAPTER  XLI. 

USE    AND    OCCUPATION. 
Use  and  Occupation        .....  1397 

CHAPTER  XLII. 

WAGER. 

I.  Introduction,  1410.     Stat.  16  Car.  IL  c.  7,  1413 ;  9  Anne, 

c.  14,  1413 ;  3  &  4  Vict.  c.  5, 1417 ;  Pleaffing        .        .  1419 

INDEX  TO  PRINCIPAL  MATTERS         .  .  1421 


AN  ABRIDGMENT 


OF 


THE  LAW  OF  NISI  PRIUS. 


CHAPTER    XVII  I. 
EJECTMENT. 


I.  Of  the  Nature  of  the  Action  of  Ejectment^  p.  692. 
IT.  By  whom  an  Ejectment  may  be  brought^  p.  697. 

III.  For  what  lliings  an  Ejectment  will  lie,  p.  702. 

IV.  In  what  Cases  previous  Steps  must  be  taken^  before  Eject- 

ment  brought,  p.  705. 
V.  In  what  Cases  a  Notice  to  Quit  must  be  given  before  Eject- 
ment brought^  p.  706 ;  Requisites  of  Notice^  p.  710 ; 
Waiver  of  Notice^  p.  714  ;  Where  Notice  is  not  required, 
p.  718 ;  Stat.  1  Geo.  IV.  c.  87,  for  Recovery  of  Lands^ 
^c.  unlawfully  held  over^  p.  721. 

VI.  Of  the  Mode  of  Proceeding  in  Ejectment^  and  herein  of  the 

Declaration^  p.  722. 
VII.  Of  the  Service  of  Declaration^  p.  728. 

VIII.  Of  the  Subsequent  Proceedings ^  Judgment  against  Casual 
Ejector f  p.  729 ;  Appearance  of  Defendant^  p.  730 ;  Con- 
sent Rule^  p.  731 ;  Stat.  1 1  Geo.  II.  c.  19,  s.  13,  enabling 
Landlord  to  defend^  p.  732. 

IX.  Of  the  Proceedings  in  Ejectment  directed  by  Stat.  4  Geo. 
II.  c.  28,  s.  2,  in  order  to  obviate  the  Difficulties  attend- 
ing Re-entries  at  Common  Law^  for  Non-payment  of 
Rent  Arrearj  p.  733 ;  Of  the  Proceedings  whei'e  the 
Possession  is  vacant^  p.  735. 

VOL.  II.  B 


692  EJECTMENT. 

X.  Of  the  Pleadings  and  Defence^  p.  737 ;  Entry ^  barred  by 
JFine  and  Non^claim^  p.  738 ;  Entry  barred  by  Statute 
of  Limitations,  21  Jac.  /.  c.  16,  3  ^  4  Will  IV.  c.  27, 
p.  742. 
XI.  Evidence^  p.  752. 

XII.  Verdict,  p.  769  ;  Judgment,  p.  770 ;   Execution,  p.  771 ; 
Costs,  p.  772. 

XIII.  Writ  of  Error,  p.  772. 

XIV.  In  what  Cases  a  Court  of  Equity  will  restrain  the  Party 

from  bringing  further  Ejectments,  by  granting  a  perpetual 
Injunction,  p.  773. 
XV.  Of  the  Action  of  Trespass  for  Mesne  Profits,  p,  774. 


I.  Of  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  possessory  action,  wherein  the  title  to  lands  and 
tenements  may  be  tried,  and  the  possession  recovered  in  all  cases 
where  the  party  claiming  title  has  a  riffht  of  entry ;  whether  such 
title  be  to  an  estate  in  fee,  fee  tail,  for  life,  or  for  years.  From  this 
description  it  should  seem,  that,  in  strictness,  this  action  could  be 
maintained  for  the  recovery  of  that  species  of  property  only,  whereon 
an  entry  can  be  made.  But  it  will  be  found  that,  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  action 
has  been  extended  beyond  these  limits.  After  the  disuse  of  real 
actions  (1),  questions  of  title  to  land  were  usually  tried  in  actions  of 
replevin  or  trespass  guare  clausum  freait ;  and  this  practice  con- 
tinued, until  the  method  of  trying  titles  by  the  action  of  ejectio 
fimuB,  was  introduced  (2).  But  in  the  ejectio  jvrmce,  damages 
only  could  be  recovered  until  some  time  between  the  6th  Ric.  11. 
and  7th  Edw.  IV. ;  about  which  time  it  appears,  fix)m  the  Year-book 
of  7  Edw.  IV.  fol.  6,  that  it  had  been  resolved  by  the  judges,  that 
the  term,  as  well  as  damages,  might  be  recovered  (3).      The  action 


(1)  By  Stat.  3  &  4  Will.  IV.  c.  27,  s.  36,  all  real  and  mixed  actions, 
(except  a  writ  of  right  of  dower,  or  writ  of  dower  unde  ml  habet,  or  a  quare 
impedit,  or  an  ejectment,)  and  plaints  in  the  nature  of  any  such  writ  or 
action,  (except  a  plaint  for  free-bench  or  dower,)  were  abolished  after  the 
3Ist  December,  1834. 

(2)  In  the  condasion  c^  AldetCs  case,  43  Eliz.,  5  Rep.  105,  b.,Sir  E. 
Coke  has  remarked,  that  titles  of  land  were  at  that  day  for  the  most  part 
tried  in  actions  of  ejectio  fimuB. 

(3)  **  Until  the  end  of  Edw.  IV.  the  possession  was  not  recovered  in  an 
tQeetio  firwus^  but  only  damages.**    Hale  s  H.  C.  L.  by  Bumnington,  Serjt. 
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of  ejectment  now  in  use  is  formed  on  the  plan  of  the  ejectio  firmtg^ 
in  its  improved  state,  after  it  had  been  decided  that  the  term  might 
be  recovered.  In  the  action  of  ejectment,  as  was  before  observed, 
not  only  the  title  to  the  lands  in  question  may  be  tried,  but  the  poch 
session  also  may  be  recovered,  which  circumstance  renders  it  the 
most  eligible  mode  of  proceeding ;  inasmuch  as  in  trespass,  although 
the  right  nuiy  be  ascertained,  damages  alone  can  be  recovered.  In 
the  action  of  ejectment,  indeed,  the  damages  which  are  ^ven  are 
merely  nominal ;  but  the  law  has  provided  another  remedy  for  the 
injury  sustained  by  the  party  claiming  title,  in  being  kept  out  of 
possession  firom  the  time  when  his  title  accrued,  to  the  time  of. 
recovering  possession  in  the  ejectment,  viz.  by  an  action  of  tres- 
pass for  mesne  profits ;  for  a  further  account  of  which,  see  post^ 
Sect.  XV.  p.  774. 

Of  the  Requisites  to  support  an  Ejectment. — In  order  to  main- 
tain ejectment,  the  party  at  whose  suit  it  is  brought,  must  have 
been  in  possession,  or  at  least  clothed  with  the  right  of  possession, 
at  the  time  of  the  actual  or  supposed  ouster  (a).  Hence,  this 
action  is  termed  a  possessory  action.  The  party  who  has  the  legal 
estate  in  the  lands  in  question,  must  prevail :  hence,  a  party  iimo 
claims  under  an  elegit  (A),  subsequent  to  a  lease  granted  to  a  tenant 
in  possession,  cannot  recover :  although  he  give  notice  to  the  tenant, 
that  he  does  not  intend  to  disturb  uie  possession,  and  only  means 
to  get  into  the  receipt  of  the  rents  and  profits  of  the  estate.  In 
the  case  of  Lade  v.  Holford,  Bull.  N.  P.  110,  Lord  Mansfield,  C.  J., 
declared,  ^^  that  he  and  many  of  the  judges  had  resolved  never  to 
suffer  a  plaintiff,  in  ejectment,  to  be  nonsuited  by  a  term  standing 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor 
against  a  mortgagee ;  but  that  they  would  direct  the  jury  to  pre- 
sume it  surrendered/'  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  viz.  that  a  plaintiff 
in  ejectment  may  recover  on  an  equitable  title. — The  true  meaning 
of  the  resolution  delivered  by  Lord  Mansfield  is,  that  where  trus- 
tees ought  to  convey  to  the  beneficial  owner,  it  shall  be  left  to  the 
jury  to  presume  that  they  have  conveyed  accordingly :  or  where  the 
beneficial  occupation  of  an  estate  by  the  possessor  (c),  (under  an 
equitable  title,)  induces  a  probability  that  there  has  been  a  con- 
veyance of  the  legal  estate  to  the  person  who  is  equitably  entitled  to 
it,  a  jury  may  be  directed  to  presume  a  conveyance  of  the  legal 

(a)  Kdlw.  lao,  a.  (c)  Per  Kenytm,  C.  J.,  7  T.  R.  3,  and  8 

(b)  Doe d.  Da  Cotta  y.  WkaHom^  ST.      T.  R.  122. 
R.2. 


ed.  1820,  p.  201.  See  fiirther,  on  this  subject,  a  very  learned  and  elabo- 
nte  note  hy  the  reporters  in  Doe  d.  Poole  v.  Errington,  1  A.  &  £.  756,  n. 
I  am  not  aware  of  any  judgment  for  the  recovery  of  the  term  prior  to  that 
in  East.  T.  14  Hen.  VII.  Rot.  303,  a  copy  of  the  record  of  which  will  be 
fimnd  in  Rastal's  Entiies,  fol.  252,  b.,  253,  a.,  ed.  16/0. 
J  b2 
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estlite.  An  estate  was  devised  to  trustees  in  trust  for  I.  S.,  an 
infant,  with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one  (d).  In  an  action  of  ejectment,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury  might  be 
directed  to  presume  a  conveyance  to  I.  S.  in  pursuance  of  the 
trust.  In  these  cases,  when  a  conveyance  is  presumed,  there  is  an 
end  of  the  legal  estate,  created  by  the  term.  But  where  the  facts 
of  the  case  preclude  such  presumption,  or  if  there  are  not  any 
premises  («),  from  which  a  surrender  of  the  term  can  be  pre- 
sumed (4) ;  or,  if  it  appear  in  a  special  verdict  (/),  or  special 
case  (ff)y  that  the  legal  estate  is  outstanding  in  another  person, 
the  party  who  is  not  clothed  with  the  legal  estate  cannot  prevail 
in  a  court  of  law  (5).  In  1772,  a  term  of  1000  years  was  created 
by  deed  for  the  purpose  of  securing  a  sum  of  5,000/. ;  and  in  1787, 
the  principal  ana  interest  having  been  paid,  the  residue  of  the  term 
was  assigned  in  trust  for  the  devisees  of  the  person  who  created 
the  term.  In  1789,  the  premises  were  conveved  to  a  purchaser  by 
deed,  and  the  residue  of  the  term  was  assigned  in  trust  for  the 
purchaser,  her  heirs,  and  assigns,  or  as  she  should  appoint,  and  in 
the  meantime  to  attend  the  inheritance.  The  purchaser  entered 
into  the  possession  of  the  premises,  and  continued  so  possessed  till 
her  death.  In  1808,  she  executed  a  marriage  settlement,  reserving 
to  herself  a  power  of  appointment  by  deed  or  will,  and  after  the 
marriage,  she,  in  1816,  devised  all  her  real  estate.  Neither  in  the 
marriage  settlement,  nor  in  the  will,  was  any  mention  made  of  the 
term  of  1000  years.  She  and  her  husband  having  both  died,  it 
was  holden  (A),  on  ejectment  brought  by  her  heir  at  law,  that  there 
was  no  ground  whatever  for  presuming  that  this  term,  which  was 
assigned  to  attend  the  inheritance^  was  ever  surrendered  (6).     It 

(d)  England d,  Sybum  v.  Slade,  4  T.  R.  (/)  GoodtitUd.  Jonet  v.  Jone$,7T,  R.49. 
682.  {ff)  Roe  d.  Reade  v.  Reade,  8  T.  R.  122. 

(e)  Doe  d.  Blaeknell  v.  Plowman^  2  B.  (h)  Doe  d,  Blaeknell  v.  Plowman,  2  B. 
&  Ad.  573.  &  Ad.  573. 


(4)  "  Upon  principle,  a  term  of  years  assigned  to  attend  the  inheritance, 
ought  not  to  be  presumed  to  be  surrendered,  unless  there  has  been  an  enjoy- 
ment inconsistent  with  the  existence  of  the  term,  or  some  act  done  in  order 
to  disavow  the  tenure  under  the  termor,  and  to  bar  it  as  a  continuing 
interest:'     3  Sugden,  V.  &  P.  28,  10th  edition. 

(5)  **  As  to  the  doctrine,  that  the  legal  estate  cannot  be  set  up  at  law  by 
a  trustee  against  his  cestui  que  trust,  that  has  been  long  repudiated."  Per 
Ellenhorough,  C.  J.,  in  Doe  d,  Shewen  v.  Wroot,  E.  44  Geo.  III.  B.  R., 
5  East,  138.  See  further  on  this  point  Lessee  of  Massey  v.  ToucJistone, 
reported  in  a  note  to  Shannon  v.  Bradstreet,  1  Sch.  &  Lefr.  p.  67. 

(6)  In  this  case,  the  court  of  K.  B.  denied  the  authority  of  the  cases 
of  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  A.  710,  and  Doe  d,  Putland  v. 
Hilder,  2  B.  &  A.  782,  which  went  to  establish  the  presumption  of  the 
surrender  of  a  satisfied  term,  on  the  mere  ground  that  the  term  bad  been 
left  undisturbed  for  a  long  period.    In  Doe  d,  Putland  v.  Hilder,  a 
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will  be  observed  also,  that  in  the  foregoing  cases,  in  which  a  sur- 
render was  presumed,  the  presumption  was  made  in  favour  of  the 
party  who  had  proved  a  right  to  the  beneficial  ownership ;  the  pos- 
session was  consistent  with  the  existence  of  the  surrender  required 
to  be  presumed,  and  made  it  not  unreasonable  to  believe  that  the 
surrender  should  have  been  made  in  fact.  But  where  the  court 
were  called  upon  to  declare  that  the  presumption  ought  to  have 
been  made  in  favour  of  a  person  who  had  proved  no  right  to  the 
possession,  no  title,  no  conveyance,  and  one  who  stood  on  mere 
naked  possession,  without  any  evidence  how  or  when  he  acquired  it, 
and  who  laid  before  the  jury  only  a  partial  statement  of  the  ground 
of  presumption,  the  court  refused  (i)  to  make  it. 

A.  devised  an  estate  to  trustees  for  a  term  of  years,  in  trust  to 
pay  annuities,  and  for  other  purposes  mentioned  in  the  will,  with 
remainder  to  B. ;  B.,  eighteen  years  after  the  death  of  A.,  leased 
the  premises  for  lives.  In  an  action  by  the  lessee  of  B.,  the  jury 
were  told  by  the  judge  that  they  could  not  presume  a  surrender  of 
the  term ;  and  upon  motion  this  direction  was  holden  to  be  right  (A). 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  the  defendant  (l). 
Possession  gives  the  defendant  a  right  against  every  person  who 
cannot  show  a  good  title  (m).  But  a  lessee  will  not  be  permitted 
to  defend  an  ejectment  against  his  own  landlord,  from  whom  he 
has  received  possession,  on  a  supposed  defect  in  the  title  of  the 
landlord  (n) ;  nor  if  B.,  claiming  under  A.,  let  lands  for  a  vear  and 
die,  and  A.,  after  the  expiration  of  the  term  brings  an  ejectment 

(i)  Do€  d,  Hammond  v.  Cooie,  6  Bingh.  5  T.  R.  110,  n. 

174.  (m)  Per  Lord  Mantfield,  C.  J.,  4  Burr. 

Ik)  Day  v.  WUliami,  2  Cr.  &  J.  460.  2487. 

(/)  Per  Le€y  C.  J.,  deliYering  the  opi-  (n)  See  Driver  d,  Oxendon  v.  Laurence, 

nion  of  the  court,  in  Martin  v.  Strachan,  2  Bl.  R.  1259. 


tenn  of  years  was  created  in  1762,  and  assigned  over  to  a  trustee,  in 
1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the  inheritance 
executed  a  marriage  settlement;  and  in  1816,  conveyed* his  life  interest 
in  the  estate  to  a  purchaser,  as  a  security  for  a  debt ;  but  no  assignment 
of  the  term,  or  delivery  of  the  deeds  relating  to  it,  took  place  on  either 
occasion.  In  1819,  an  actual  assignment  of  the  term  was  made  by  an 
administrator  of  the  trustee  in  1779,  to  a  new  trustee,  for  the  purchaser 
in  1816.  It  was  holden,  that  under  these  circumstances,  on  an  ejectment 
brought  by  a  prior  incumbrancer  against  the  purchaser,  the  jury  were 
warranted  in  presuming  that  the  term  had  been  surrendered  previously  to 
1819.  This  decision*  (which  was  called  in  question  by  Lord  Eldon,  C, 
and  by  Richards,  C.  B.,  and  Graham,  B.,)  may  now  be  considered  as 
overruled. 

♦  See  AspinaU  v.  Kempeon,  3  Sug.  V.  &  P.  65, 10th  cdiUon ;  Doe  ▼.  Putland,ib.  59 
liattbewB  on  the  Doctrine  of  Pretumption,  226. 
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against  C,  can  G.  dispute  (o)  the  title  of  A. ;  nor  where  tenant  in 
possession  has  paid  the  rent  to  the  lessor  of  plaintiff,  can  a  third 
person  come  in  and  defend  as  landlord  without  the  tenant,  and 
dispute  the  lessor  of  plaintiff*s  title  (jp).  "  Neither  the  tenant, 
nor  any  one  claiming  by  him,  can  controvert  the  landlord's  title. 
He  cannot  put  another  person  in  possession,  but  must  deliver  up 
the  premises  to  his  own  landlord  (9)."  There  is  not  any  distinction 
between  the  case  of  a  tenant  and  that  of  a  common  licensee.  The 
licensee,  by  asking  permission,  admits  that  there  is  a  title  in  the 
landlord.  Hence,  where  the  lessor  of  the  plaintiff  being  in  posses- 
sion of  a  house,  &c.,  defendant  asked  leave  to  get  vegetables  in  the 
garden,  and  having  obtained  the  keys  for  this  purpose,  fraudulently 
took  possession  of  the  house  and  set  up  a  claim  of  title :  it  was 
holden  (r),  that  defendant  having  entered  by  leave  of  the  party  in 
possession,  she  could  not  defend  an  ejectment,  but  was  bound  to 
deHver  up  possession  to  the  party  by  whom  she  was  let  in,  for  she 
could  not  contest  the  title.  Premises  being  in  possession  of  a 
tenant  under  an  indenture  of  lease,  a  party  claimmg  them  by  an 
alleged  title  adverse  to  that  of  the  lessor,  and  prior  to  the  lease, 
demanded  them  of  the  lessee,  and  ultimately  obtained  possession 
by  paying  him  20/.  The  landlord  afterwards  brought  ejectment 
against  the  party  so  in  possession,  the  term  having  been  forfeited  by 
non-payment  of  rent,  and  there  being  no  sufficient  distress  on  the 
premises.  It  was  holden,  that  this  case  fell  within  the  rule  whereby 
the  tenant  is  precluded  from  contesting  his  landlord's  title  (s).  So 
also  where  a  copyholder  {t)  has  been  admitted  to  a  tenement  and 
done  fealty  to  the  lord  of  a  manor,  he  is  estopped,  in  an  action  by 
the  lord  for  a  forfeiture,  from  showing  that  the  legal  estate  was  not 
in  the  lord  at  the  time  of  admittance. 

But  a  tenant,  though  he  cannot  dispute  his  landlord's  title  at 
the  time  of  the  demise,  may  show  that  it  has  since  expired  (u). 
Where  the  lessor  of  the  plaintiff  holding  an  estate  under  a  lease  for 
twenty-one  years  (x),  underlet  the  same  to  the  defendant  for  a  year, 
and  the  defendant  held  over  after  the  expiration  of  the  twenty-one 
years,  after  which  the  lessor  of  the  plaintiff  gave  the  defendant  a 
regular  notice  to  quit,  which  not  being  complied  with,  an  ejectment 
was  brought ;  it  was  holden,  that  it  was  competent  to  the  defendant 


i: 


(0)  Barwiei  v.  Thoti^p9on,  7  T.  R.  488. 

Ip)  Doe  d.  Knight  y.  Smyihe,  4  M.  & 
S.  347,  recognized  in  Doe  d,  Bullen  y. 
mUe,  2  A.  &  £.  17.  See  BaOe  v.  West- 
wood,  2  Campb.  11. 

(q)  Per  Dampier,  J.,  4  M.  &  S.  348,  9, 
cited  by  Ptarke,  J.,  Doe  d.  Manton  y. 
Auetin,  9  Bingfa.  45,  6.  See  also  Cooper 
T.  Blandy,  1  Bingh.  N.  C.  45.  But  see  a 
distinction  in  Hoperqft  y.  Keys,  9  Bingh. 
613. 

(r)  Doe  d,  Johnson  y.  Baytup,  3  A.  & 
E.  188. 


{s)  Doe  d.  Bullen  y.  MUU,  2  A.  &  £. 
17. 

(0  Doe  on  the  demise  of  Sir  B.  Nepean 
Y.  Budden,  5  B.  &  A.  626. 

(«)  Downs  Y.  Cooper,  2  Q.  B.  256 ;  1 
G.  &  D.  573. 

(s)  BnyUmd  d,  Sybum  y.  Slade,  4  T. 
R.  682 ;  Doe  y.  Ramsbottom,  3  M.  &  S. 
516,  S.  P. ;  Doe  d,  Lowden  y.  Watson,  2 
Stark.  N.  P.  C.  230,  S.  P.  See  Granenor 
V.  Woodhouse,  1  Bingh.  38 ;  Cornish  v. 
Searell,  8  B.  &  C.  471 ;  Brook  v.  Biggs, 
2  Bingfa.  N.  C.  572. 
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to  show,  that  the  lessor's  title  had  expired,  and  that  he  had  no  rig^t 
to  turn  him  out  of  possession.  So  where  the  tenant  has  not 
received  possession  from  a  person,  to  whom,  however,  under  a  mis- 
representation or  by  mistake,  he  has  paid  rent,  such  payment  of 
rent  will  not  estop  the  tenant  from  setting  up  the  title  of  the  real 
owner  (y).  M.,  being  seised  in  fee  of  land,  mortgaged  to  O.,  but 
r^nained  in  possession,  and  afterwards  demised  part  for  a  term  to 
B.,  who  also  entered ;  after  which,  M.  mortgaged  to  H.  H.,  after 
this,  received  rent  from  B.,  and  demised  the  other  part  to  A. 
Afterwards  B.  and  A.,  on  notice  from  O.,  paid  O.  rent.  H.  then 
brought  ejectment  (after  notice  to  quit)  against  B.  and  A.  It  was 
holden  (2),  that  B.  as  well  as  A.  might  show  in  defence  the  prior 
mortgage  to  O^  O.'s  notice  to  them,  and  their  payment  of  rent  to 
O. ;  for,  although  B.  could  not  dispute  M.'s  title  at  the  time  of  the 
demise,  yet  he  might  show  that  H.  had  not  any  derivative  title  from 
M.,  and  he  was  not  precluded  by  having  paid  rent  to  H.,  under  a 
mistake  of  the  facts. 


II.  By  wham  an  Ejectment  may  be  brought. 
An  ejectment  may  be  brought  by  the  following  persons : 

1.  Bargainee,  under  a  commission  of  bankrupt,  1  Wils.  276. 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholders  (7),  Moore,  569;  1  Leon.  4;  Cro.  Eliz.  535;  4 
Rep.  26,  a.;  Cro.  Jac.  31 ;  Yelv.  144 ;  1  T.  R.  600.     A  copyholder 

{y)  Fenmer  ▼.  Duplock,  2  Bingh.  10.  A.  &  E.  307 ;  P.  &  D.  194,  recognized  in 

(i)  Doe  d.  Higgmbotham  ▼.  Barton,  11       CUtHdge  t.  Mackenzie,  4  M.  &  Gr.  143."^ 

(7)  If  the  copyholders  of  a  manor  belonging  to  a  bishoprick,  during  the 
▼acancj  of  the  see,  commit  a  forfeiture  by  cutting  timber,  the  succeeding 
bishop  may  bring  ejectment.  Beed  v.  Allen,  Oxford  Circuit,  1 730,  per 
Comtyns,  Bull.  N.  P.  107.  The  lord  may  seize  copyhold  land  quouegue,  in 
virtue  of  a  right  which  accrued  to  the  preceding  lord,  on  default  of  the  heir 
coming  in  to  be  admitted ;  and  that,  although  he  be  the  devisee,  and  not 
the  heir  of  the  preceding  lord;  but,  to  entitle  the  lord  to  make  such 
seizure,  there  must  be  three  proclamations  made,  at  three  consecutive 
courts.  Doe  d.  Bover  v.  Trueman,  1  B.  &  Ad.  736.  A  copyhold  tenant 
sorrendered  his  estate  to  the  use  of  another,  and  afterwards  committed  and 
was  convicted  of  felony  before  admittance  of  the  surrenderee:  it  was  holden, 
that  the  estate  was  by  the  custom  forfeited  to  the  lord.  Bex  v.  Lady  St. 
John  MUdtnay,  5  B.  &  Ad.  254.  Where  a  copyholder  was  convicted  of  a 
capital  felony,  but  pardoned,  upon  condition  of  remaining  two  years  in 
prison,  and  the  lord  did  not  do  any  act  towards  seizing  the  copyhold ;  it 
was  holden,  that  at  the  expiration  of  the  two  years,  the  copyholder  might 
maintain  ejectment  against  one  who  had  ousted  him ;  inasmuch  as  the 
pardon,  by  virtue  of  stat.  6  Geo.  IV.  c.  25,  s.  7,  restored  him  to  his  com- 
petency, and  the  estate  would  not  vest  in  the  lord  without  any  act  done  by 
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cannot  make  a  lease  for  more  than  one  year  without  a  license,  or  by 
special  custom,  without  incurring  a  forfeiture  of  his  estate :  but  a 
lease  for  one  year  is  good  without  either,  and  a  copyholder  may 
maintain  an  ejectment  upon  it  (a).  If  a  copyholder  without  license 
makes  a  lease  for  one  year,  or  with  license  makes  a  lease  for  many 
vears,  and  the  lessee  be  ejected,  he  shall  not  sue  in  the  lord's  court 
oy  plaint,  but  shall  have  an  ejectio  firmts  at  the  common  law ; 
because  he  has  not  a  customary  estate  by  copy  but  a  warrantable 
estate  by  the  rules  of  the  common  law  (6).  A  lessee  for  years  of  a 
copyholder  may  maintain  ejectment,  though  there  be  no  custom  in 
the  manor  to  lease,  and  no  license  has  been  obtained,  such  lease 
being  void  only  as  against  the  lord  (c).  An  heir  to  whom  a  copy- 
hold descends  may  surrender  before  admittance  because  he  is  in  by 
course  of  law,  and  the  custom,  which  makes  him  heir  to  the  estate, 
casts  the  possession  upon  him  from  his  ancestor ;  consequently  such 
heir  may  maintain  ejectment  before  admittance  (cf),  but  the  heir 
claiming  under  a  tenant-right  of  renewal  in  customary  lands  to 
which  the  tenant  is  admitted  for  the  joint  lives  of  himself  and  the 
lord  cannot  maintain  ejectment  before  admittance  {e). 

The  grantee  of  a  copyhold  in  reversion  has  a  good  and  perfect 
title  by  the  grant,  without  admittance,  and  may  maintain  ejectment 
on  the  death  of  the  tenant  for  life  (/).  But  a  stranger,  to  whom  a 
copyhold  is  surrendered^  has  nothing  before  admittance,  because  he 
is  a  purchaser.  Until  the  admittance  of  surrenderee,  the  copyhold 
remains  in  the  surrenderor,  and  if  he  die,  his  heir  may  bring  eject- 
ment (g).  But  after  admittance,  surrenderee  may  maintain  ejectment 
against  surrenderor,  and  lay  his  demise  on  a  day  between  the  times 
of  surrender  and  admittance  (h).  Admittance  of  tenant  for  life  is  ad- 
mittance of  him  in  remainder,  without  any  other  admittance  (i) .  And 
the  heir  of  a  devisee  in  remainder  who  has  died  without  entry  (the 
tenant  of  the  particular  estate  having  been  admitted)  can  maintain 
ejectment  (A).  But  if  a  copyhold  be  surrendered  to  one  for  life,  re- 
mainder to  another  in  fee,  if  the  lord  is  to  have  a  fine  from  the  re- 
mainder-man there  is  occasion  for  a  new  admittance  (/).    And  a  cus- 


(a)  Proi€l  V.  Weliht  Cro.  Jac.  403; 
BrUh  y.Rhei,  Cro.  Eliz.  717. 

(b)  Co.  Cop.  B.  51. 

(c)  Doe  d.  Trendder  v.  Treiidder,  1 
Q.  B.  416;  1  6.  &D.  70. 

(d)  Adm.  per  Cur.  in  Eoe  d.J^ereys  v. 
Hiektf  2  Wils.  15,  and  per  Kenyon,  C.  J., 
in  2?oe  v.  Hellier,  3  T.  R.  169.  S.  P. ;  see 
Doe  dem.  Hamilton  ▼.  ClifU  12  A.  &  £. 
566;  4  P.  &  D.  579. 


(e)  Doe  d,  Hamilton  v.  Clift,  ub,  sup, 

(/)  Roe  v.Loveleu,  2  B.  &  A.  453. 

(ff)  WiUon  y.  WeddelU  Yelv.  144. 

Ih)  Holdfast  V.  Clapham,  1  T.  R.  600. 

(t)  Auncelme  t.  Auneelme,  Cro.  Jac  31 ; 
Wartopp  Y.  Abellt  5  Mod.  307. 

(k)  Doe  d.  Parker  v.  Thomatf  3  M.  & 
Or.  815;  4  Scott's  N.  R.  449. 

(/)  Gipping  t.  Bunning,  Moore»  465. 


him.  Doe  d.  Evans  v.  Evans,  5  B.  &  C.  584.  Copyholds  are  within  the 
statute  against  fraudulent  conveyances,  27  Eliz.  c.  4.  Doe  d.  Tunstall  v. 
Bottriell,  5  B.  &  Ad.  131,  overruling  the  dictum  of  Blencowe,  J.,  in  Bull. 
N.  P.  108. 
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torn  that  the  remainder-man  coming  into  possession  on  the  death  of 
tenant  for  life  shall  be  admittedand  pay  afine,  is  a  good  custom  (ta). 
An  heir  at  law  may  devise  his  copyhold  estate,  without  having  been 
admitted,  and  without  previous  payment  of  the  lord's  fine  (n).  The 
devisee  of  a  copyhold  or  customary  estate,  which  had  been  surren- 
dered to  the  use  of  the  will,  having  died  before  admittance,  it  was 
holden,  that  her  devisee,  though  afterwards  admitted,  could  not 
recover  in  ejectment ;  for  the  admittance  of  the  second  devisee  had 
no  relation  to  the  last  legal  surrender,  and  the  lesal  title  remained 
in  the  heir  of  the  surrenderor  (o).  But  see  7  Will.  IV.  &  1  Vict, 
c.  26,  8.  3. 

4.  Corporation  aggregate,  Carth.  390;  12  Mod.  113,  or  sole. 

5.  Devisee,  1  Inst.  240,  b. 

6.  Grantee  of  rent-charge,  with  a  power  to  retain  until  satisfac- 
tion, 1  Saund.  112. 

7.  Guardian  in  socage  may  make  a  lease  for  years,  and  his  lessee 
may  have  an  ejectio  firmcB^  per  three  justices,  Cro.  Jac.  99  ;  Adm. 
Hutt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the  infantas 
estate  until  his  age  of  fourteen  years,  and  upon  such  lease  the  lessee 
may  maintain  an  ejectment.  2  Roll.  Abr.  41,  (Q.)  pi.  4.  Guardian 
in  socage  may  bring  trespass  or  ejectment  in  his  own  name,  or  make 
a  lease  of  the  land  m  his  own  name,  until  the  infant  arrive  at  the  age 
of  fourteen.     Per  Cur.^  Lord  Baym.  131  (8). 

8.  Infant,  per  Mallett^  J.,  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  against 
executor  {p)  or  a  stranger  (q) ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved. 

10.  Mortgagee,  Doug.  21 ;  Salk.  245  ;  Str.  413  (9).      Where  a 

(m)  Dot  d,  Whitbread  v.  Jenny,  5  East,  cited  per  Cur.,  Doe  d.  Winder  t.  Latveit 

522.  7  A.  &  £.  213. 

(n)  Wright  ▼.  Banit,  3  B.  &  Ad.  664.  (p  )  Doe  v.  Guy,  3  East,  120. 

(o)  Doe  d,  Vernon  t.  Vernon,  9  East,  8,  \q)  1  Str.  70. 


(8)  Guardian  appointed  by  deed,  or  will  in  writing,  attested  by  two  wit- 
nesses imder  the  stat.  12  Car.  II.  c.  24,  ss.  8  &  9,  has  the  same  interest 
in  all  respects  as  a  guardian  in  socage  had  before,  except  that  such  guardian 
may  hold  his  office  for  a  longer  time  than  the  guardian  in  socage  could  ; 
viz.  imtil  the  heir  attain  the  age  of  twenty-one.  The  next  of  kin  not  in- 
heritable were  the  persons  entitled  to  be  guardians  in  socage ;  but,  under 
the  statute,  the  person  appointed  by  the  father  shall  be  guardian.  See 
Yaughan,  1/9,  and  1  P.  Wms.  102.  See  also  several  learned  notes  on  the 
subject  of  guardianship  in  Harg.  Co.  Litt.  88,  b. 

(9)  But  by  stat.  7  Geo.  II.  c.  20,  s.  1,  "Where  any  action  of  ejectment 
shall  be  brought  by  any  mortgagees,  their  heirs,  executors,  &c.,  and  no  suit 
9haU  be  depending  in  equity  far  fweclowng  or  redeeming  meh  mortgaged 
lands,  if  the  person  having  right  to  redeem^  and  who  shall  appear  and 
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clause  in  a  mortgage  deed  operates  as  a  redemise  to  the  mortgagor, 
it  was  holden  that  a  notice  to  quit  given  by  him  in  his  own  name  to 
a  tenant  let  into  possession  by  him  before  the  mortrage,  enabled  him 
to  recover  in  ejectment  on  his  own  demise  (r).  vVhere  a  railway 
act,  4  &  5  Will.  IV.  c.  3,  gave  a  form  of  a  mortgage  by  which  the 
company  were  to  assign  ^^  uie  said  undertaking  and  all  and  singular 
the  rates,  tolls,  and  other  sums  arising,  &c ;'"  it  was  held,  that  by 
such  mortgage  the  mortgagee  did  not  acquire  a  title  to  the  land, 
and  that  he  could  not  bring  ejectment  as  on  a  demise  "  of  the  said 
undertaking  and  all  and  singular  the  rates,  tolls,  &c.,'"  arising  by 
virtue  of  the  act  {s), 

11.  Personal  representative,  stat.  4  Edw.  III.  c.  7  ;  4  Rep.  94, 
a. ;  1  Vent.  30. 

12.  Provisional  assignee  of  Insolvent  Debtors  Court.  Doe  d. 
Clark  V.  Spencer^  S  Bingh.  203,  even  without  the  authority  of  that 
court  or  the  creditors  to  sue.  Doe  d.  Spencer  v.  Clark^  3  Bingh. 
870.  But  insolvent  himself,  after  such  assignment,  cannot  main- 
tain ejectment  (t)  ;  although  provisional  assignee  has  not  taken 
possession,  nor  permanent  assignee  been  appomted,  nor  rent  with- 
held from  lessor.     See  stat.  1  &  2  Vict.  c.  110,  ss.  37,  50. 

13.  Tenant  by  elegit. 

14.  Tenant  in  common  may  maintain  ejectment  against  his  com- 
panion upon  an  actual  ouster,  Litt.  sect.  322;  Doe  d.  Wavon  v. 
Horn,  3  M.  &  W.  333. 

(r)  Do«  d,  hosier  y,  Ooldwm,  2  Q.  B.  way  Co,  2  Q.  B.  364,  &  1  G.  &  D.  663. 

143;   1  G.  &  D.  463;   and  see  Doe  d.  {()  Doe  y.  Andrews,  4  Bu^\i.34S,Be$t, 

Pareleif  t.  Dayt  ib,  147.  C.  J.,  diss. 

(«)  Doe  d.  Myatt  v.  8t.  Helent  Rail- 


become  defendant,  shall,  pending  9uch  action,  pay  unto  the  mortgagees,  or, 
in  case  of  refusal,  bring  into  court,  principal,  interest,  and  costs,  expended, 
either  in  law  or  in  equity,  upon  such  mortgage ;  the  monies  so  paid  or 
brought  into  court,  shall  be  in  satisfaction  of  such  mortgage,  and  the  court 
shall  discharge  the  mortgagor  or  defendant  from  the  same,  and  compel  the 
mortgagees,  by  rule  of  court,  at  the  costs  of  the  mortgagor,  to  reconvey  the 
mortgaged  lands,  and  deliver  up  all  deeds  and  writings  in  their  custody 
relating  to  the  title."  N.  There  must  be  an  affidavit  that  there  is  not  any 
suit  in  equity  depending.  Afler  judgment  for  the  plaintiff  in  ejectment,  the 
mortgagor  prayed  to  bring  the  money  into  court  on  the  preceding  statute ; 
but  per  Page  and  Chappie,  Js.,  the  statute  gives  liberty  to  do  it,  pending  the 
action :  but,  after  judgment,  the  action  is  not  depending ;  the  application, 
therefore,  was  refused.  WUkimon  d.  Lock  v.  Traxton,  B.  B.  M. ;  14 
G^.  II.  Serjeant  Leeds'  MS6.  This  statute  contains  a  proviso  (sect.  3), 
that  it  shall  not  extend  to  any  case,  where  the  party  praying  a  redemption 
has  not  a  right  to  redeem,  &c.  Hence,  where  the  mortgagor  has  agreed  to 
convey  the  equity  of  redemption  to  the  mortgagee,  the  court  will  not  stay 
proceedings.     Goodtitle  d,  Tayeum  v.  Pope,  7  T.  R.  185. 
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N.  Ck>mmittee  of  a  lunatic's  estate  cannot  bring  an  ejectment, 
Hob.  215;  Hutt.  16. 

The  Stat.  11  Geo.  II.  c.  19,  s.  16,  extended  by  stat.  57  Geo.  III. 
a  52,  authorizes  two  justices  under  certain  regulations  to  put  land- 
lords into  possession,  where  tenants  desert  the  premises,  and  leave 
the  same  uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can 
be  had.  Where  a  tenant  ceased  to  reside  on  the  premises  for 
several  months,  and  left  them  without  any  furniture  or  other  pro- 
perty sufficient  to  answer  the  year's  rent ;  it  was  holden,  that  the 
landlord  might  proceed  under  the  stat.  11  Geo.  II.  c.  19,  s.  16, 
although  he  knew  where  the  tenant  then  was,  and  although  the 
justices  found  a  servant  of  the  tenant  on  the  premises,  when  they 
first  went  to  view  the  same.     JExp.  Pilton^  1  B.  &  A.  369. 

Difficulties  having  frequently  arisen,  and  considerable  expenses 
having  been  incurred  by  reason  of  the  refusal  of  persons,  who  had 
been  permitted  to  occupy,  or  who  had  intruded  themselves  into 
parish  houses,  to  deliver  up  possession  of  such  houses,  by  stat.  59 
Geo.  III.  c.  12,  s.  24,  two  justices  are  empowered,  in  such  cases,  to 
cause  possession  to  be  delivered  to  churchwardens  and  overseers. 
The  mode  of  proceeding  is  prescribed  by  the  statute.  This  statute 
was  not  intended  to  take  away  a  right  which  the  owner  of  property 
had  at  common  law  to  enter  and  take  possession,  if  it  could  be 
done  peaceably,  but  to  provide  an  expeditious  mode,  whereby  parish 
officers  might  obtain  possession  where  it  was  obstinately  withheld  ; 
and  that  they  might  not  do  that  which  had  before  been  sometimes 
done,  viz,  might  not  turn  occupiers  out  vi  et  armiSy  which  led  to 
further  expense  and  litigation.  The  provisions  of  the  statute  are 
equally  applicable,  whether  the  party  has  wrongfully  intruded  himself 
into  the  premises,  or  has  been  suffered  by  the  parish  officers  to 
occupy  them. 

The  17th  section  (m)  empowers  the  churchwardens  and  overseers, 
and  their  successors,  to  accept  and  hold,  in  the  nature  of  a  corpo- 
ration, all  real  property  belonging  to  the  parish.  But  they  are  not 
by  this  statute  made  a  proper  body  corporate ;  and  therefore  a 
demise  to  them  is  effectual,  upon  their  assent  and  entry,  without 
their  acceptance  by  an  instrument  under  seal  (x).  In  a  case  where 
it  did  not  appear  who  had  the  legal  property  at  the  time  of  the  act 
passing,  but  rent  had  been  paid  to  the  churchwardens  and  overseers 
as  such  ;  it  was  holden  (y),  that  the  property  belonged  to  the  parish, 
and  that  the  present  churchwardens  and  overseers  might  recover 
the  same,  having  given  a  notice  to  quit,  although  defendant  claimed 
to  hold  under  a  lease  granted  by  former  churchwardens  and  over- 
seers, for  an  unexpired  term ;  inasmuch  as  such  lease  having  been 

(«)  See  now  5  &  6  WiU.  IV.  c.  69,  ss.  7  W.  337. 

•nil  8,  nmilar  pnrriiioiis  as  to  guardians.  (y)  Doe  d.  Higgt  t.  7>rry,  4  A.  ft  E. 

U)  Smith  T.  Adkmi,  8  M.  ft  W.  362 ;  274,  recognizing  Hoe  ▼.  HUepi  Doe  d. 

ttd  see  Otmidmom-ih  t.  Knigki$,  11  M.  &  Hobbe  t.  Cockell,  4  A.  &  E.  478,  S.  P. 


702  EJECTTMENT. 

flrranted  before  the  act,  it  conveyed  no  legal  interest ;  and  the  defen- 
dant therefore  might  be  treated  as  a  tenant  from  year  to  year,  whose 
tenancy  had  been  determined  by  the  notice. 

By  stat.  5  &  6  Will.  IV.  c.  69,  s.  5,  the  powers  given  by  the 
59  Geo.  III.  c.  12,  are  extended  to  houses  and  lands  vested  in 
guardians  of  an  union  or  parish  (;;). 

This  statute  confers  upon  the  guardians  very  extensive  powers 
over  the  parish  property,  but  is  quite  consistent  with  the  continu- 
ance of  the  legal  estate  in  other  persons,  and  is  not  sufficient  to 
devest  property  out  of  the  parish  officers  (a).  A  pauper  had 
removea  from  a  parish  house ;  the  overseers  entered,  resumed  pos- 
session, and  afterwards  carried  away  the  furniture  which  belonged 
to  them :  it  was  holden  (&),  that  they  were  justified  in  so  doing, 
without  giving  any  notice  to  quit,  and  were  not  bound  to  pursue  the 
mode  pointed  out  by  the  foregoing  statute ;  for  that  did  not  apply. 
Under  this  act,  property  held  by  trustees  for  the  benefit  of  a  parish, 
vests  in  the  churchwardens  and  overseers  (c),  where  there  are  not 
any  known  feoffees  in  existence,  nor  any  other  person  in  whom  the 
legal  estate  is  vested  (d)  ;  and  the  statute  extends  to  tenements, 
the  profits  of  which  are  applicable  to  the  purpose  for  which  a  church- 
rate  is  levied  (e)  ;  but  not  to  a  case  where  the  trust  is  for  a  special 
and  not  for  general  purposes,  and  where  the  land  for  which  the 
profits  are  to  be  applied  cannot  be  called  parish  property  (/). 

By  a  late  act,  1  &  2  Vict.  c.  74,  for  facilitating  the  recovery  of 
possession  of  tenements  after  due  determination  of  the  tenancy,  in 
cases  where  there  is  no  rent,  or  where  the  rent  does  not  exceed  20/., 
and  when  the  tenancy  is  either  at  will  or  for  a  term  not  exceeding 
seven  years,  summary  proceedings  may  be  had.  On  the  construc- 
tion of  sections  3  &  6  of  this  statute,  it  has  been  holden,  that  a 
party  who  even  obtains  a  warrant  improperly,  will  be  considered  a 
trespasser  (g). 


III.  For  what  Things  an  Ejectment  will  lie. 

In  general  an  ejectment  will  lie  to  recover  the  possession  of  any 
thing  whereon  an  entry  can  be  made,  and  whereof  the  sheriff  can 
deliver  possession.  Hence  an  ejectment  will  lie  for  the  recovery  of 
acres  of  alder  carr  in  Norfolk,  because  alder  carr  is  a  term 

{x)  See  5  &  6  Vict.  c.  18,  in  ivhich  this  (d)  Per  Denman,   C.    J.,  AUaton   t. 

act  18  explained  and  amended.  Starkt  9  A.  &  E.  255. 

(a)  Doe  d,  Norton  t.  Webster,  12  A.  &  («)  Doe  d,  Jaekeon  v.  Hiley,  10  B.  &  C. 
E.  442 ;  4  P.  &  D.  270.  885. 

(b)  Wildbor  t.  Rah^forth,  8  B.  &  C.  4.  (/)  Allaton  y.  Stark,  9  A.  &  E.  255. 

(c)  Doed.  Jaekeon  v.  Hiley,  10  B.  &  C.  (p)  Darlington  v.  Pritchard^  4  M.  & 
885.  Gr.  783 ;  5  Scott's  N.  R.  610. 
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well  known  in  that  county,  and  signifies  the  same  as  ahietum, 
Barnes  v.  Peterson^  Str.  1063. 

Beastgate  in  Suffolk,  Bennington  v.  Goodtitle,  Str.  1084. 

Bedchamber,  3  Leon.  210. 

acres  of  bogge  in  Ireland,  Cro.  Car.  512. 

Cattlegate  in  Yorkshire  (10),  Metcalfy.  Roe,  B.  R.,  M.  9  Geo.  II. 
Ca.  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  266. 

Coalmine,  Comyn  v.  Kyncto,  Cro.  Jac.  150. 

de  mineris  carbonum  in  county  palatine  of  Durham, 

Carth.  277. 

Common  of  pasture  adjudged  good  after  verdict ;  for  it  shall  be 
intended  such  common  of  pasture  as  an  ejectment  will  lie  for, 
viz.  common  appendant  or  appurtenant,  Newman  v.  Holdmyfast, 
Sir.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

acres  of  furze  and  heath,  and acres  of  moor  and 

marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  JEccleston^  Cro.  Jac.  54. 

part  of  a  house,  known  by  the  name  of  the  Three  Kings 

in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  it  is  bis 
petitum.  Answer,  ejectio  firmce  is  a  personal  action,  and  plaintiff 
demands  nothing  certainly,  Harebottle  v.  Placoch,  Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil  may 
recover  land  which  is  subject  to  a  public  easement,  such  as  the 
king's  highway ;  and  a  wall  being  built  on  the  land,  shall  not  vitiate 
the  description,  Goodtitle  d,  Chester  v.  Alker,  1  Burr.  133. 

Messuage  or  tenement,  called  the  Black  Swan^  1  Sidf.  295. 

acres  of  mountain  in  Ireland,  Lord  Kildare  v.  Fisher, 

Str.  71 ;  Lord  Kingston  v.  Babhington,  1  Bro.  P.  C.  71,  Tomlin's 
edition. 

Orchard,  Wright  v.  Wheatley,  Cro.  Eliz.  854. 


(10)  Ejectment  for  ten  acres  of  pasture  cattlegates  with  their  appur- 
tenanceSy  in  a  close  called,  &c.  in  Yorkshire.  Motion  after  verdict  in 
arrest  of  judgment,  on  the  ground  of  uncertainty  of  description.  Per  Cur. 
Either  cattleeate  must  be  considered  as  pasture,  and  then  it  is  synonymous 
with  the  word  pasture  preceding  it ;  or  else  it  must  be  taken  ror  common 
of  pasture  for  cattle,  and  then  being  after  verdict  it  must  be  taken  for 
common  appurtenant,  which  is  recoverable  in  ejectment.  Metcalf  v.  Roe, 
M.  9  Geo.  II.  B.  R. 
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Rectory  of  B.,  and  a  certain  place  there  called  the  Vestry, 
3  Lev.  96,  97;  Hutchinson  v.  Puller^  adjudged  on  error  in  the 
Exchequer  Chamber,  and  recognized  in  2  Lord  Baym.  1471. 

Stable,  1  Lev.  58. 

Where  an  Ejectment  will  not  lie. — But  an  ejectment  cannot  be 
maintained  for  a— 

Canonry ;  for  it  is  an  ecclesiastical  office  only.  Doe  d.  Butcher 
V.  Musgrave^  Clerk^  Canon  of  Windsor^  1  M.  &  6r.  625 ;  1  Scott's 
N.  R.  451. 

Close,  11  Rep.  55  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein,  Latch.  61 ;  Lit.  Rep.  301 ;  Hetl.  146. 

Messuage  arid  tenement^  Doe  v.  Plowman^  1  East*s  R.  441  (11), 
messuage,  garden,  and  tenement^  Goodtitle  v.  Walton^  Str.  834. 
But  no  ground  for  reversal  on  error,  if  demanded  in  same  count ; 
because  when  same  count  contains  two  demands,  for  one  of  which 
action  lies  and  not  for  the  other,  all  the  damages  shall  be  referred  (Ji) 
to  the  good  cause  of  action. 

Messuage  or  tenement^  Ooodright  on  d.  Welch  v.  Floods  3 
Wils.  23. 

Messuage,  situate  in  Coventry  (i),  in  the  parishes  of  A.  and  B.^ 
or  one  of  them,  Holden  bad  for  uncertainty,  after  verdict,  and 
that  the  words,  '^  or  one  of  them,"  could  not  be  rejected. 

De  pecia  terras.  Moor,  702,  pi.  976. 

De  castro,  villfi  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant,  which 
are  not  in  their  nature  capable  of  being  delivered  in  execution,  as 
an  advowson,  common  in  gross,  Cro.  Jac.  146. 

An  ejectment  will  not  lie  for  libera  piscaria,  Cro.  Jac.  146 ;  Cro. 
Car.  492 ;  8  Mod.  277 ;  1  Brownl.  142,  contra  per  Ashhurst,  J., 
1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquse  cursu,  called  D.,  Yelv.  148;  nor 
for  Pannage,  I  Lev.  214. 

Nor  for  a  tin-bound.  Doe  d.  E,  of  Falmouth  v.  Alderson^  1  M. 
&  W.  210. 

The  owner  of  a  fee  by  indenture  granted  to  A.,  his  partners, 

(A)  Do€  tL  LmarUv.  Dyebalit  BB.SlC.  (t)  Ooodright  d,  Oriffhn  v.  .FbiMoii,  7 

70.  Mod.  457,  8vo.  edit;  1  Bam.  150,  8,  C. 


(1 1)  But  after  verdict  the  court  will  give  leave  (even  pending  a  role 
to  arrest  the  judgment  on  this  ground)  to  enter  the  vei^iict  according  to  the 
judge's  notes  for  the  messuage  only.  Goodtitle  d,  Wright  v.  Otwof, 
8  East,  357. 
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Sdlow-adventurers,  &c.,  free  liberty  to  di^  for  tin  and  all  other 
metals  throughout  certain  lands  therein  described,  and  to  raise, 
make  merchantable,  and  dispose  of  the  same  to  their  own  use ;  and 
to  make  adits,  &c.  necessary  for  the  exercise  of  that  liberty, 
together  with  the  use  of  all  waters  and  watercourses,  excepting 
to  the  grantor,  liberty  for  driving  any  new  adit  within  the  lands 
thereby  granted,  and  to  convey  any  watercourse  over  the  premises 
granted,  habendum  for  twenty-one  years ;  covenant  by  the  grantee 
to  pay  one-eighth  share  of  ail  ore  to  the  grantor,  and  all  rates, 
taxes^  &c.,  and  to  work  efiectually  the  mines  during  the  term ;  and 
then,  in  failure  of  the  performance  of  any  of  the  covenants,  a  riffht 
of  re-entry  was  reserved  to  the  grantor :  it  was  holden  (A),  that  this 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  license  to 
dig  and  search  for  minerals ;  and  the  grantee  could  not  maintain  an 
ejectment  for  nunes  lying  within  the  limits  of  the  set,  but  not 
connected  with  the  workings  of  the  grantee.  But  an  action  for  use 
and  occupation  would  lie  (/). 

The  right  to  a  given  substratum  of  coal  lying  under  a  certain 
dose,  is  a  right  to  land,  and  cannot  be  claimed  by  prescription ; 
aliter  of  a  right  of  getting  coal  under  another's  land  (m). 


IV.  In  what  Casei  previous  Steps  must  be  taken  before 

Ejectment  brought. 

In  some  cases,  before  an  ejectment  can  be  brought,  some  previous 
steps  must  be  taken,  in  order  to  entitle  the  plaintiff  to  the  action. 
Under  what  circumstances  these  proceedings  will  be  necessary,  will 
appear  from  the  following  remarks  : — 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with  proclar 
mations,  according  to  the  stat.  4  Hen.  VII.  c.  24(12);  and  an 
ejectment  cannot  be  brought  until  such  entry  has  been  made  (ii). 
And  by  stat.  4  Ann.  c.  16,  the  action  must  be  commenced  within  one 
year  next  after  the  making  such  entry  (13),  and  prosecuted  with 
effect ;  the  plaintiff  lajring  his  demise  on  a  day  subsequent  to  the 
day  of  the  entry  (o).  But  an  actual  entry  is  not  necessary  to  avoid 
a  fine  at  common  law,  without  proclamations  (p)  ;  nor  a  fine  with 

(k)  Doe  d.  BimU^  ^.Wood,2  B.  Sl  A.  (»)  BtrrimgUm  ▼.  Pmtkkmni^   2    8tr. 

724.  1086 1  Compere  ▼.  flicfo,  7  T.  R.  727. 

(0  Jomn  y.MepuUdg,  4  A.  &E.  808.  (o)  2  Str.  1086 ;  7  T.  R.  727. 

(m)  WUkimtom  ▼.  Prind,  11  AL  &  W.  {p)  JemUnt  on  d.  Harrit  amd  W^ ▼. 

33.  PHcAortf,  2  Will.  4&. 


(12)  See  3  &  4  WiSL  IV.  c.  74,  abolition  of  fines  after  3l8t  Dec.  1833. 

(13)  This  statute  applies  only  where  there  was  a  naked  entry  or  daim, 
sua  no  receipt  of  rents  and  profits.  Doe  d.  Gruhh  v.  Gruhh,  10  B.  &  C.  825. 
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proclamations,  if  all  the  proclamations  were  not  made  at  the  time 
when  the  ejectment  was  brought  (9);  nor  a  fine  which  has  no  opera- 
tion, as  a  &ne  levied  by  son  of  tenant  at  sufferance  (r),  or  a  fine  levied 
by  a  tenant  for  years  (s) ;  nor  to  maintain  an  ejectment  on  a  clause 
of  re-entry  or  non-payment  of  rent  (0*  So  if  one  of  two  tenants  in 
common  of  a  reversion  levy  a  fine  of  the  whole,  such  fine  does  not 
require  an  actual  entry  by  the  other  tenant  in  common  to  avoid  it  (u). 
Where  tenant  for  life  levies  a  fine  with  proclamations,  although  it 
is  not  any  bar  to  those  in  remainder,  yet  a  remainder-man  must 
make  an  actual  entry,  in  order  to  avoid  it,  before  he  can  maintain 
an  ejectment  (:r) ;  but  he  need  not  enter  until  five  years  after  the 
death  of  a  tenant  for  life  (y).  An  entry  upon  an  estate  generally, 
is  an  entry  for  the  whole  (z) ;  if  it  be  for  less,  it  should  be  so  defined 
at  the  time.  But  it  is  a  sufficient  entry  to  avoid  a  fine,  if  the  party 
enters  expressly  to  claim  the  premises  as  his  own  (a) ;  it  is  not  neces- 
sary for  him  to  say  that  he  enters  to  avoid  all  fines,  or  to  specify 
what  particular  act,  adverse  to  his  own  interest,  he  means  to  defeat. 
In  a  case  where  a  party  had  a  right  of  entry  upon  condition  broken  (&); 
and  a  stranger  entered,  and  afterwards  the  plaintiff  assented  to  such 
entry,  and  brought  an  ejectment,  laying  the  demise  after  the  assent, 
it  was  holden  sufficient.  Where  an  ejectment  is  brought  by  a  cor- 
poration aggregate,  they  must  execute  a  letter  of  attorney  to  some 
person,  empowering  him  to  enter  on  the  land  ;  but  a  verbal  notice 
to  quit,  given  by  a  steward  of  a  corporation,  is  sufficient  (c).  Where 
lanos  are  in  the  possession  of  a  receiver  (tf ),  under  an  appointment 
of  the  Court  of  Chancery,  an  ejectment  cannot  be  brought  for  the 
recovery  of  such  lands,  without  leave  of  the  court. 


V.  In  what  Cases  a  Notice  to  quit  must  be  given  before  Ejectment 
brought^  p.  706  ;  Requisites  of  Notice,  jj.  710;  Waiver  of 
Notice,  p.  714 ;  Where  Notice  is  not  required,  p.  718  ;  Stat. 
1  Geo,  IV.  0.  87,  for  Recovery  of  Lands,  ^c.  unlawfully  held 
over,  p.  721. 

The  old  tenancy  at  will  being  attended  with  many  inconveniences, 
the  inclination  of  the  courts  has  of  late  been  to  make  every  tenancy 


(q)  Doe  d.  Ducket  and  Ladbrooke  ▼. 
WatiM,  9  East,  17,  in  which  Tapner  d. 
Peekham  ▼.  Merlott,  Willes,  177,  was 
OTerruled. 

(r)  Doe  V.  Perkins,  3  M.  &  S.  271. 

(f )  Per  Lord  Kenyon,  C.  J.,  in  Peaceable 
y.Read,  1  East,  575. 

(0  Ooodrighiy.  Cator,  Dougl.  477. 

(«)  Roe  V.  Blliotf  1  B.  &  A.  85.  See 
also  Doe  v.  Harris,  5  M.  &  S.  326. 

(x)  Compere  v.  Hicks,  7  T.  R.  433, 727. 


(y)  Pon\fret  v.  Windsor,  2  Ves.  481. 

(*)  Per  Ld.  Kenyon,  C.  J.,  3  T.  R.  170. 

(a)  Doe  d,  Jones  ▼.  Williams,  5  B.  & 
Ad.  783. 

{b)  ntehet  ▼.  Adams,  2  Str.  1128  ;  re- 
cognized  by  Patteson,  J.,  in  Doe  d.  Blight 
V.  Pett,  11  A.  &  E.  850 ;  4  P.  &  D.  278. 

(c)  Roe  d.  Dean  and  Ch,  of  Rochester 
V.  Pierce,  2  Campb.  96. 

(d)  Angel  v.  Smith,  Eldon,  C,  10  Vet. 
Jan.  335. 
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a  holding  from  year  to  year,  if  they  can  find  any  foundation  for  it{e\ 
as  if  the  lessor  accepts  yearly  rent,  or  rent  measured  by  any  aliquot 
part  of  a  year :  and  it  has  been  considered  as  more  advantageous  to 
the  parties,  that  such  demises  should  be  construed  to  be  tenancies 
from  year  to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that 
case  one  party  cannot  determine  the  tenancy,  without  giving  a  rea- 
sonable notice  to  quit  to  the  other ;  with  respect  to  which  it  may 
be  laid  down  as  a  general  rule,  that  half  a  year's  (14)  notice  (/),  ex- 
piring with  the  year  of  the  tenancy,  is  a  reasonable  notice  in  all 
cases,  except  where  a  different  period  is  established,  either  by  express 
agreement,  or  the  custom  {g)  of  particular  places  (15).  A  party  who 
is  let  into  possession,  and  pays  rent  under  an  agreement  for  a  future 
lease  for  years,  which  is  to  contain  a  covenant  against  taking  successive 
crops  of  com,  and  a  condition  for  re-entry  on  breach  of  covenant, 
thereby  becomes  a  yearly  tenant  subject  to  such  covenant  and  con- 
dition (A).  If  the  tenant  die,  his  personal  representative,  having 
the  same  interest  in  the  land  which  the  tenant  had,  will  be  entitled 
to  the  same  notice ;  that  is,  half  a  year  s  notice  ending  with  the 
year  (i).  So  if  an  infant  becomes  entitled  to  the  reversion  of  lands 
leased  to  a  tenant  from  year  to  year,  he  cannot  maintain  an  eject- 
ment, unless  he  has  given  the  tenant  a  proper  notice  to  quit(%). 


(e)  See  Biehardton  v.  Langridgef  4 
Taunt.  128,  where  the  agreement  was 
holden  to  be  a  tenancy  at  will ;  the  pre- 
mises being  let  so  long  as  both  parties 
liked,  and  a  compensation  reserved  accru- 
ing de  die  in  diem,  and  not  referrible  to  a 
jear  or  any  aliquot  part  of  a  year ;  recog- 
nized in  Braythwayte  v.  Hiicheock,  10  M. 
&  W.  494.  In  Freeman  v.  Jury,  M.  & 
Malk.  19,  and  pat,  tit.  **  Use  and  Occu- 
pation," where  rent  had  been  paid  for  a 
single  quarter  only,  Abbott,  C.  J.,  held  that 


not  to  be  evidence  of  a  new  continuing 
tenancy. 

(/)  13  Hen.  VIII.  15,  b. 

(g)  Roe  d.  Brown  v.  WiUkimon,  Harg. 
&  But.  Co.  Litt.  270,  b.  n,  1 ;  Roe  d.  Hen- 
derson V.  Chamock,  Peakc's  N.  P.  C.  4,  5. 

(A)  Doe  d.  Thompton  v.  Amey,  12  A.  & 
E.  476;  4P.  &D.  177. 

(i)  Doe  d.  Shore  v.  Porter,  3  T.  R,  13. 
See  also  3  Wils.  25,  and  Lawrence,  J.,  in 
Rex  V.  Stone,  6  T.  R.  298. 

(k)  Maddon  v.  White,  2  T.  R.  159. 


(14)  By  legal  computation  half  a  year  contains  182  days  ;  for  the  odd 
hours  are  rejected.  1  Inst.  135,  b.  But  a  notice  served  on  the  28th  of 
September  to  quit  on  the  25th  of  March,  although  the  period  contain  only 
179  days,  has  been  holden  to  be  a  good  notice.  Doe  d.  Harrop  v.  Green, 
4  Esp.  N.  P.  C.  199.  And  Lord  Ellenborough,  in  the  same  case,  said, 
that  a  notice  on  the  29th  of  September  to  quit  at  Lady  Day  following  had 
been  holden  good.  See  R.  v.  Swyer,  10  B.  &  C.  486  ;  where  it  was  holden, 
that  the  words,  "  Three  Years  "  in  the  prohibitory  clause  of  a  charter,  im- 
ported years  of  office,  and  not  calendar  years.  Primd  facie  the  word 
"month,"  except  in  the  case  of  a  mercantile  instrument  means  a  lunar 
month*. 


(15)  By  the  custom  of  London,  a  tenant  at  will,  under  40*.  rent,  shall 
not  be  turned  out  without  a  quarter's  warning.  Dethik  v.  Saunders, 
2  Sidf.  20.     See  also  Tyley  v.  Seed,  Skin.  649. 

*  Per  Littledale,  Patteton,  and  Coleridge,  J.  J.,  in  Reg,  v.  Inhabitante  of  Chawton, 
1 Q.  B.  247 ;  4  P.  &  D.  525. 
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There  is  not  any  distinction  between  houses  and  land,  in  this  re- 
spect. Half  a  year's  notice  to  quit,  ending  with  the  year  of  the 
tenancy,  must  be  given  in  both  cases  (/).  Neither  will  the  circum- 
stance of  the  rent  being  reserved  quarterly,  vary  the  case,  if  the 
tenancy  be  from  year  to  year  (m)(16).  So  if  a  house  be  let  from 
year  to  year,  to  quit  at  a  quarter's  notice,  the  notice  must  be  given 
to  quit  at  the  end  of  a  quarter  expiring  with  a  year  of  the  tenancy  (n). 
But  if  the  demise  be  for  one  year  only,  and  then  to  continue  tenant 
afterwards,  and  to  quit  at  a  quarter's  notice,  a  quarter's  notice 
ending  at  any  time  wiU  be  sufficient  (o).  So  where  premises  are 
taken  under  an  agreement  by  which  the  '^  tenant  is  always  to  be 
subject  to  quit  at  three  months'  notice,"  this  constitutes  a  quarterly 
tenancy,  which  may  be  determined  by  a  three  months'  notice  to 
quit,  expiring  at  the  same  time  of  the  year  it  commenced,  or  any 
corresponding  quarter-day.  But  although  the  tenant  under  such 
an  agreement  enters  in  the  middle  of  one  of  the  usual  quarters,  if 
there  appears  to  be  no  agreement  to  the  contrary,  he  will  be  pre- 
sumed to  hold  from  the  day  he  enters,  and  the  tenancy  can  only  be 
determined  by  a  notice  expiring  on  that  day  of  the  year,  or  some 
other  quarter-day  calculated  from  thence  (p).  An  insufficient  notice 
to  quit,  accepted  by  the  landlord,  will  not  amount  to  a  surrender  by 
operation  of  law  (q). 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year,"  enures 
as  a  demise  for  two  years  at  least ;  and  consequently,  the  tenant 
cannot  be  ejected  after  a  notice  to  quit  at  the  expiration  of  the 
first  year(r).  And  where  land  was  let  for  one  year,  and  so  on 
from  year  to  year,  until  the  tenancy  should  be  determined  as  after 
mentioned,  with  a  proviso  that  three  months  should  be  sufficient 
notice  to  be  given  from  either  party,  and  another  proviso  that  it 
should  be  lawful  for  either  party  to  determine  the  tenancy  by  giving 
three  months'  notice ;  it  was  nolden  (<),  that  the  tenancy  was  not 
determinable  by  three  months  notice  expiring  before  the  end  of  the 
second  year.  But  where  furnished  apaHments  were  taken  (<)  "/or 
twelve  months  certain^  and  six  months''  notice  afterwards;'"  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was  not  at 
Uberty  to  quit  till  six  months^  notice  had  been  given  after  the  ex- 
piration of  the  first  year;  but  Lord  Ellenborough  was  clearly  of 

(0  Right  ▼.  Darkff,  1  T.  R.  162.  {q)  Per  Park9t  B.,  Doe  d.  Mwrr^U  ▼. 

(m)  BhirUy  v.  Ntwnum,  1  Esp.  N.  P.  C.  Milward^  3  M.  &  W.  332,  and/iof/,  p.  712. 

267,  Kenyan,  C.  J.  (r)  Denn  v.  Cartwright,  4  East,  31. 

(n)  J)o€  d.  Piiekerv.  Donovan,  2  Cun^h.  (#)  Doe  d.  Chadbom  v.  Green,  9  A.  ft 

78 ;  1  Taunt.  555,  8.  C.  E.  658 ;  and  see  Doe  d.  Robimon  v.  DobeU, 

(p)  Per  Chambre,  J.,  8.  C.  1  Q.  B.  806  ;  1  G.  &  D.  218. 

Ip)  Kemp  y, Demtt,  3 Cainpb.blO.  (/)  Tkompeony.Maberly,2Cam^h.b7Z. 


(16)  But  where  a  house  is  taken  by  the  month,  a  month's  notice  will 
be  sufficient.     Doe  d.  Parry  v.  Hazelly  1  Esp.  N.  P.  C.  94. 
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opinion,  that  the  defendant  was  only  bound  to  remain  the  twelve 
months  certain,  and  that  he  was  at  hberty  to  quit  at  the  end  of  that 
period,  by  giving  six  months^  previous  notice.  His  lordship  laid 
considerable  stress  upon  the  word  certain,  applied  to  the  first  twelve 
months,  which  showed  that  every  thing  afterwards  was  uncertain 
and  depended  on  the  notice.  If  a  lessee,  after  the  expiration  of  the 
lease,  holds  over  and  pays  rent,  the  law  presumes  an  agreement 
between  the  parties,  that  the  tenant  shall  continue  the  possession 
according  to  the  terms  of  the  original  demise,  as  far  as  those  terms 
are  consistent  with  a  tenancy  from  year  to  year ;  in  which  case,  if 
the  landlord  means  to  determine  the  tenancy,  he  must  give  the 
tenant  half  a  year's  notice  to  quit,  corresponding  with  the  time  of 
tiie  original  taking.  In  this  case,  the  tenancy  from  year  to  year 
commences  at  the  same  time  when  the  lease  began  (u ) ;  and  if  the 
tenant  assign  the  premises,  the  assignee  will  be  tenant  from  year  to 
year  from  the  same  time,  and  notice  to  quit  must  be  given  accord- 
ingly :  e.  g.V  the  original  term  began  from  Michaelmas,  the  notice 
must  be  to  quit  at  Michaelmas.  So,  where  there  was  a  demise  for 
one  year  and  six  months  cert^n,  from  August  the  13th,  '^  three 
calendar  months  notice  to  be  given  before  determination  of  the  said 
tenancy,"  and  the  tenant  occupied  beyond  the  year  and  six  months ; 
it  was  holden,  that  a  three  months^  notice  expiring  on  the  I3th  of 
August  was  good  (or).  The  receipt  of  rent  is  evidence  to  be  left  to 
a  jury  that  a  tenancy  was  subsisting  during  the  period  for  which 
that  rent  was  paid ;  and  if  no  other  tenancy  appear,  the  presumption 
is,  that  that  tenancy  was  from  year  to  year.  A.,  being  tenant  for 
^fe  (y),  with  remainder  to  the  lessor  of  the  plaintiff  in  fee,  on  22nd 
June,  1785,  demised  to  defendant,  for  twenty-one  years,  to  com- 
m«ice  from  old  Lady  Day  then  past.  On  30th  of  September,  1785, 
A.  died ;  defendant  continued  in  possession,  and  paid  rent  to  the 
lessor  of  the  plaintiff  for  two  years,  on  old  Lady  Day  and  old 
Michaelmas  Day;  before  old  Michaelmas  Day,  1787,  lessor  of  plain- 
tiff gave  defendant  notice  to  quit  on  old  Lady  Day  then  next. 
Adjudged,  per  Car.,  that  the  notice  was  good,  on  the  ground,  that 
payment  of  rent  on  the  5th  of  April  was  evidence  of  an  agreement 
for  a  tenancy  from  year  to  year  to  hold  from  that  day ;  although  it 
was  objected,  that  the  interest  of  the  tenant  for  life  having  expired 
on  the  30th  of  September,  the  notice  ought  to  have  been  to  quit  at 
the  end  of  the  year  from  that  time.  In  January,  1790,  A.  (z)  let 
a  farm  to  defendant  for  seven  years  by  parol.  Defendant  was  to 
enter  at  old  Lady  Day  on  the  land,  and  on  the  house  on  the  25th 
of  May,  and  he  was  to  quit  at  Candlemas.  On  the  22nd  of  Sep- 
tember, 1792,  a  notice  to  quit  at  Lady  Day  next  was  served  on 
defendant.  The  court  held,  that  this  notice  was  improper ;  Lord 
Kenyan,  C.  J.,  observing,  that  though  the  agreement  be  void  by  the 

(v)  Doe  d,  Cdsileton  v.  Samuel,  5  Esp.      806 ;  1  6.  &  D.  218. 
"N.  P.  C.  173.  (y)  Doe  d.  Jordan  v.  Ward,  1  H.  Bl.  97. 

(jr)  Doe  d.  Bobinton  ▼.  Dobett,  1  Q.  B.  {x)  Doe  d,  Rigge  ▼.  BeU,  5  T.  R.  471. 
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statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it  must  regu* 
late  the  terms,  on  which  the  tenancy  subsisted,  in  other  respects, 
t.  e,  as  to  the  rent,  the  time  of  year  when  the  tenant  was  to  quit, 
&c.  The  agreement  was,  that  defendant  should  quit  at  Candlemas. 
If  the  lessor,  therefore,  chose  to  determine  the  tenancy  before  the 
expiration  of  the  seven  years,  he  could  put  an  end  to  it  at  Candle- 
mas only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of  the 
demised  premises  (a),  at  different  times,  half  a  year's  notice  to  quit, 
with  reference  to  the  substantial  time  of  entry,  that  is,  with  re- 
ference to  the  original  time  of  entry  on  the  substantial  part  of  the 
premises  demised,  is  sufficient,  the  whole  being  demised  at  one 
entire  rent.  It  is  not  necessary  that  the  notice  to  quit  should  be 
given  with  reference  to  the  time  of  entry  on  the  other  parts,  which 
are  only  auxiliary  to  the  principal  subject  of  the  demise.  Neither  is 
it  necessary  that  separate  notices  to  quit  the  other  parts  should  be 
given,  where  all  the  parts  are  demised  as  one  entire  thing.  One 
notice,  given  in  conformity  with  the  rule  laid  down,  is  sufficient. 
The  sul^tantial  time  of  entry  is  not  necessarily  to  be  collected  from 
the  rent  days ;  per  Le  Blanc^  J.,  7  East,  557 ;  though  it  happened 
in  the  case  of  JOoe  v.  Spence^  that  the  tenant  entered  on  the  sub- 
stantial part  of  the  premises  on  the  day  from  which  the  rent  was 
reckoned.  It  is  a  question  of  fact  for  the  jury  to  decide,  which  is 
the  principal  and  which  the  accessorial  subject  of  demise  (b).  This 
being  found,  the  judge  may  then  determine,  whether  the  notice  to 
quit  has  been  given  in  due  time. 

Requisites  of  Notice. — With  respect  to  the  notice  to  quit,  it  may 
be  observed,  that  although  a  parol  notice  is  sufficient  (c),  yet  it  is 
more  advisable  to  give  a  written  notice  ;  but  not  attested  by  a  wit- 
ness ;  for,  if  so  attested,  that  witness  (d)  must  be  called,  or  his 
absence  must  be  accounted  for.  The  terms  in  which  the  notice  is 
expressed  should  be  clear  and  definite,  in  order  to  avoid  any  objec- 
tion on  this  ground  at  the  trial  of  the  ejectment ;  for  it  has  been 
holden,  that  where  an  irregular  (e)  notice  is  given,  it  is  not  incum- 
bent on  the  party  served  with  it,  to  make  an  objection  to  it  at 
the  time  of  service ;  it  is  sufficient  if  he  object  to  it  at  the  trial. 
The  courts,  however,  seem  to  listen  to  these  objections  with  reluc- 
tance, and  will,  if  possible,  so  construe  the  notice  as  to  give  effect 
to  it  (/),  for  it  is  not  required  that  a  notice  should  be  worded  with 
the  accuracy  of  a  plea(^).     Hence,  *'  I  desire  you  to  quit  on  the 

(a)  Doe  V.  8pence,G  East,  120 ;  Doe  v.  (d)  Doe  d,  Sykee  v.  Durr\ford,  2  M.  & 
Watkina^  7  East,  551.    See  also  Doe  d.      S.  62. 

Daggei  v.  Snowdon,  2  Bl.  Rep.  1224.  (e)  Oakapple  d.  Green  v.  Cbpoue,  4  T. 

(b)  Doe  on  d.  <if  Heapy  y.  Howard,  11  R.  361 ;  but  see  Doe  d.Leicetter,  2  Taunt 
East,  498,  recognized  by  Parke,  B.,  in  Doe      109. 

d.  Kindertleg  v.  Hughet,  7  M,  &  W.  139.  (/)  See  Doe  v.  Archer,  14  East,  245. 

(c)  Per  Lord  Eltenborougk,  C.  J.,  in  (})  Per  Paiteton,  J.,  in  Doe  d.  WiU 
Doe  d.  Ld.  Macartney  y.  Crick,  5  Esp.      iiamiV.SmUh,  5  A.  &  E.  353. 

N.  P.  C.  197  /  Roe  ▼.  Pierce,  2  Campb.  96. 
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25th  of  March,  or  I  shall  insist  on  double  rent^  has  been  holden  a 
eood  notice  (A).  So  upon  a  taking  from  old  Michaelmas  to  old 
Michaelmas,  a  notice  to  quit  at  Michaelmas  will  be  sufficient  (») ; 
at  least  if  it  be  proved,  that  the  tenancy  commenced  at  old  Michael- 
mas (i).  So  a  notice  delivered  at  Michaelmas,  1796,  ^Ho  quit  at 
Lady  Day  which  will  be  in  the  year  1795,"  was  adjudged  to  be  good; 
for  tiie  intention  is  clear,  and  the  words,  "  in  the  year  1795,'  may 
be  rejected  (/).  So  a  notice  to  quit  at  the  expiration  of  the  current 
year  of  the  tenancy,  which  shall  expire  next  after  the  end  of  one 
half-year  from  the  date  of  the  notice,  is  sufficient,  although  no  par- 
ticular day  is  mentioned  (m).  It  is,  however,  essentially  necessary, 
that  the  notice  should  be  to  quit  at  the  expiration  of  the  current 
year  of  the  tenancy ;  that  is,  if  the  defendant  hold  from  Michaelmas, 
the  notice  must  be  given  half  a  year  before  Michaelmas,  to  quit  at 
Michaelmas ;  if  from  Lady  Day  at  Lady  Day,  &c. ;  for,  if  a  notice 
to  quit  at  Midsummer  be  given  to  a  tenant  holding  from  Michael- 
mas, or  vice  versd^  it  will  be  insufficient  (n) ;  and  a  notice  to  quit  at 
a  pa^icular  day  is  not  prima  facie  evidence  of  a  holding  from  that 
day  (o),  though  a  contrary  doctrine  was  formerly  holden  ( »),  unless 
it  is  served  personally  on  the  tenant,  who  makes  no  objection  at  the 
time  (q).  In  a  case  where  the  notice  (which  was  delivered  on  the 
29th  of  September)  was  to  quit  on  the  25th  of  March,  or  the  8th 
day  of  Apnl,  next  ensuing,  defendant  having  objected  to  it  on  the 
ground  toat  it  did  not  express  with  sufficient  accuracy  the  end  of 
the  tenancy,  and  the  time  when  the  defendant  was  to  quit,  and  that 
at  all  events  it  was  incumbent  on  the  lessor  of  the  plaintiff  to  show 
that  the  defendant's  tenancy  commenced  either  on  the  25th  of 
March  or  8th  of  April,  Lord  Kenyon^  C.  J.,  ruled  the  notice  to  be 
sufficient,  and  that  the  onus  of  proving  the  commencement  of  his 
tenancy  ky  on  the  defendant  (r),  N.  In  this  case  the  demise  was 
laid  on  a  day  subsequent  to  the  8th  of  April.  A  notice  («)  to  a 
weekly  tenant  to  quit  at  the  end  of  his  tenancy,  next  after  a  week 
from  the  date  of  the  notice,  was  holden  sufficient ;  where  the  eject- 
ment was  brought  after  a  sufficient  time  had  elapsed  for  covering 
a  tenancy  commencing  with  any  day  of  the  week.     It  will  be  proper 


(A)  Dot  d.  MatihewM  v.  Jacksotit  Doug. 
175 ;  see  Doe  d.  Lyiter  y,  Goldwin,  2  Q. 
B.143;  and  1  6.  &  D.  463. 

(1)  Demn  d.  Altione  v.  Waine,  C.  B.  E. 
32  Geo.  III.,  cited  by  Heath,  J.,  Peake's 
A.  C.  195. 

(k)  Doe  d,  Hinde  ▼.  Vince,  2  Campb. 
256,  per  Sir  A.  Me.  Donald,  C.  B.,  and 
S.  P.,  per  Lord  Ellenborough,  C.  J.,  in 
Doe  ▼.  Brookes,  2  Campb.  257,  n. 

(/)  Doe  d,  D,  of  Bedford  v.  Knightley, 
7  T.  R.  63. 

(m)  Doe  d.  Phillips  v.  Butler,  2  Esp. 
N.  P.  C.  589 ;  Doe  d.  Williamt  y.  Smith, 
5  A.  &  E.  350 ;  Hirtt  t.  Horn,  6  M.  &  W. 
393. 


(n)  Oakapple  d.  Green  y,  Copous,  4  T. 
R.  361 ;   see  Doe  d,  Murrell  ▼.  Jdilward, 

3  M.  &  W.  328. 

(o)  2  Campb.  258,  n. ;  Doe  d.  Ash  v. 
Calvert,  2  Campb.  388. 

(p)  Doe  d. Puddicombe v. Harris,  per 
Eyre,  Baron,  Dorset  Sum.  Ass.  1784, 1 T. 
R.161. 

(g)  Doe  d,  Clarges  ▼.  Forster,  13  East, 
405 ;  Thomas  y.  Thomas,  2  Campb.  647. 

(r)  Doe  d,  Matthetcson  v.  Wrightman^ 

4  Esp.  N.  P.  C.  5.   But  see  Doe  y.  Forster, 
sup, 

(«)  Doe  d.  Campbell  v.  Scott,  6  Bingh. 
362. 
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to  remark,  that  where  the  tenant,  being  applied  to  by  his  landlord 
respecting  the  commencement  of  his  holding,  informs  him  that  it 
began  on  a  certain  day,  and  the  landlord  gives  the  tenant  notice  to 
quit  agreeably  to  the  information  received  {t),  the  tenant  will  be 
precluded  from  contending  that  his  tenancy  commenced  on  a  dif- 
ferent day,  even  though  he  can  prove  that  the  information  which 
he  gave  his  landlord  proceeded  on  a  mistake,  and  not  from  an 
intention  to  deceive.  But  where  a  tenant  from  year  to  year, 
believing  that  his  tenancy  determined  at  Midsummer,  gave  a 
written  notice  to  quit  at  that  time,  which  the  landlord  accept^ 
without  making  any  objection  to  it,  but  gave  no  assent  in  wnting. 
The  tenant  having  afterwards  discovered  that  his  tenancy  expired  at 
Christmas,  gave  nis  landlord  another  notice  accordingly,  and  on 
possession  being  demanded  at  Midsummer  refused  to  quit.  An 
ejectment  having  been  brought ;  it  was  holden  («),  that  the  tenancy 
was  not  determined  by  the  first  notice ;  for  it  was  not  good  as  a 
notice  to  quit ;  and  that  it  could  not  operate  as  a  surrender,  by  note 
in  writing,  within  the  statute  of  frauds,  being  to  take  effect  in 
future.  A  receipt  for  rent  up  to  a  particular  day  is  primd  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day  (x). 
Upon  a  parol  demise,  rent  to  commence  from  the  following  Ladj 
Day  (y),  evidence  of  the  custom  of  the  country  is  admissible  to  show 
that  by  "  Lady  Day,"  the  parties  meant  "  old  Lady  Day.*'  It  » 
not  essentially  necessary  that  the  notice  should  be  directed  to  the 
defendant  (z),  if  the  terms  of  it  show  that  the  defendant  is  tenant 
to  the  plaintiff,  and  if  it  is  proved  to  have  been  served  on  the  defen- 
dant at  the  proper  time.  Neither  is  it  necessary  for  a  landlord 
to  give  notice  to  any  one  but  his  own  tenant  (a),  although  such 
tenant  may  have  underlet  part  of  the  demised  premises.  A.,  tenant 
from  year  to  year  (6)  to  B.,  from  Michaelmas,  1801,  underlet  part 
of  the  premises  to  C.  A.,  without  receiving  any  regular  notice  to 
quit  from  B.,  agreed  to  give  him  up  possession  at  Michaelmas, 
1810,  and  B.  then  took  possession  of  all  that  A.  had  continued  to 
occupy  ;  but  C.  having  before  refused  to  deliver  his  part,  was 
served,  in  the  February  preceding,  with  a  notice  to  quit  at  Michael- 
mas, 1810,  from  B.,  to  whom  he  had  never  paid  rent,  or  otherwise 
acknowledged  as  his  immediate  landlord,  but  had  paid  his  rent  to 
A.  up  to  Michaelmas,  1808,  and  had  tendered  him  the  rent  which 
had  accrued  since  that  time,  which  A.  had  refused  to  receive. 

(0  Doe  d.  Byre  v.   Lambly,  2  Esp.  C.  174. 
N.  P.  C.  635.  (y)  Doe  d.  Hall  v.  Beneon,  4  B.  &  A. 

(u)  Doe  d,  MwrreU  ▼.  Miiward,  3  M.  &  588. 
W.  328,  reoog^nizing  Johnstone  v.  Hudle-  (z)  Doe  d.  Matthewton  v.  Wrightmanf 

ttone,  4  B.  &  C.  922,  poet,  p.  716,  n.,  and  4  Esp.  N.  P.  C.  5. 
WeddaU  ▼.  Cfqtee,  1  M.  &  W.  50 ;  See  (a)  Roe  v.  WiggSy  2  Bos.  &  Pul.  N.  B. 

Cadby  v.  Martinex,  11  A.  &  E.  720 ;  4  P.  330.     See  also  3  Taunt.  95. 
&D,3S6fajidDoed,AmutronyY,WiUlnn-  (b)  Pleaaani  d.  Hayton  ▼.  jB«n«on,  14 

eon,  12  A.  &  £.  743,  and  4  P.  &  D.  323.  East,  234.    See  Roe  d,  Blair  v.  Street, 

(x)  Per  Lord  Bllenborough,  C.  J.,  in  2  A.  &  E.  329. 
Doe  d.  Caetleton  ▼.  Samuel,  5  Esp.  N.  P. 
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B.  brought  an  ejectment  against  C. ;  it  was  holden,  that  the  notice 
was  insufficient,  B.  not  having  given  any  regular  notice  to  A. ,  his 
immediate  tenant ;  and  A.  not  having  given  anv  such  notice  to  C. ; 
for  without  one  or  other  of  such  notices,  C.'s  mterest  in  the  part 
underlet  continued.  Lord  Ellenborough  observed,  ''  that  a  tenancy 
from  year  to  year  was  determinable  either  by  a  regular  notice  to 
quit,  or,  he  might  say,  for  the  purpose  of  this  case,  by  a  surrender 
of  a  part  of  the  premises  in  the  name  of  the  whole ;  but  A.  had 
not  done  even  that;  for  he  merely  ceased  to  reside  on  the  part  which 
he  had  retained  in  his  own  possession,  without  making  a  surrender 
in  the  name  of  the  whole.  But  while  he  was  tenant  from  year  to 
year  of  the  whole,  he  let  off  a  part  to  the  defendant ;  and  nothing 
has  been  done  to  put  an  end  to  the  tenancy  as  to  that  part. 
Evidence  that  the  notice  was  delivered  and  explained  to  the  servant 
of  the  tenant  at  his  dwelling-house,  though  such  dwelling-house  be 
not  situated  on  the  demised  premises,  is  presumptive  evidence 
that  the  notice  came  to  the  hands  of  the  tenant  (c),  the  servant  not 
being  called.  But  evidence  of  the  notice  having  been  left  at  the 
tenant's  house(£/),  without  further  proof  of  its  having  been  delivered 
to  a  servant,  who  is  not  called,  or  that  it  came  to  the  tenant's 
hands,  is  not  sufficient.  Evidence  of  the  notice  being  served  on  the 
premises  (e),  on  one  of  two  joint-tenants,  who  resided  on  the  pre- 
mises, is  presumptive  evidence  that  the  notice  reached  the  other 
joint-tenant,  who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the  lessor  or 
his  executors  under  his  or  their  respective  hands.  Holden(/), 
that  a  notice  signed  by  two  only  of  three  executors  of  the  lessor  to 
whom  he  had  bequeathed  the  freehold  as  joint-tenants,  expressing 
the  notice  to  be  given  on  behalf  of  themselves,  and  the  third  ex- 
ecutor, was  not  good.  Neither  could  such  notice  be  sustained 
under  the  general  rule  of  law  that  one  joint-tenant  may  bind  hj» 
companion  by  an  act  done  for  his  benefit ;  for  non  constat  that  the 
determination  of  the  lease  was  for  the  benefit  of  the  co-joint  tenant, 
which  it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.  And  the  notice  to  quit  being  such  as  the  tenant  was 
to  act  upon  at  the  time,  no  subsequent  recognition  of  the  third 
executor  would  make  it  good  by  relation ;  nor  was  his  joining  in 
the  ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by 
the  notice.  In  the  foregoing  case  a  mode  was  specifically  pointed 
out  to  be  pursued,  in  order  to  put  an  end  to  a  subsisting  term,  and 
that  mode  required  the  concurrence  of  all  the  joint-tenants ;  hence 
a  notice  by  some  of  the  joint- tenants  only  would  have  no  operation. 

(e)  Jomet  d.  Griffitht  ▼.  HortA,  4  T.  R.  and  another,  5  Esp.  N.  P.  C.  196,  S.  P., 

464.  Ellenborough,  C.  J. 

((f)  Doe  d.  Buroii  v.  Lucas,  5  Esp.  N.  (/)  Right  v.  Cuthell,  5  East,  491.  See 

P.  C.  153.  Doe  d.  Mann  ▼.  Walten,  10  B.  &  C.  626, 

(e)  Doey,  Watknu  and  another,  7  "East,  and  Doe  d,  Lytter  y.  Goldwin,  2  Q.  B. 

551 ;  Doe  d.   Lord  Macartney  v.  Crick  143  ;  1  G.  &  D.  463. 
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But  where  a  notice  to  quit  was  signed  by  one  of  the  several  joint- 
tenants,  on  behalf  of  all,  it  was  holden  (g)  sufficient  to  determine  a 
tenancy  from  year  to  year  as  to  all,  inasmuch  as  a  notice  to  quit  by 
one  of  several  joint-tenants  puts  an  end  to  the  tenancy  on  behalf  of 
all.  So  a  notice  to  quit  given  by  a  person  authorized  by  one  of 
several  lessors,  joint-tenants,  determines  the  tenancy  as  to  all  (h). 
Where  there  is  a  mere  tenancy  at  will,  any  thing  which  amounts  to 
a  demand  of  possession  (t),  although  not  expressed  in  precise  and 
formal  language,  is  sufficient  to  indicate  the  determination  of  the 
landlord's  will. 

A  receiver  appointed  by  the  Court  of  Chancery,  with  a  general 
authority  to  let  the  lands  to  tenants  from  year  to  year,  has  also 
authority  (k)  to  determine  such  tenancies  by  a  notice  to  quit ;  and 
an  agent  to  receive  rents  and  let  has  been  holden  (Z)  to  have  a 
similar  authority ;  but  a  mere  receiver  of  rents,  as  such,  has  no 
authority  to  determine  a  tenancy  (m).  A  verbal  notice  to  quit 
given  by  the  steward  of  a  corporation  is  sufficient  (n),  without 
evidence  that  he  had  an  authority  under  seal ;  but  a  notice  to  quit 
given  by  an  agent  of  an  agent  is  not  sufficient  (o)  without  a  recog- 
nition by  the  principal. 

Waiver  of  Notice. — Where  a  notice  to  quit  has  been  given,  the 
lessor  must  be  careful  not  to  do  any  act  which  may  be  construed  as 
an  affirmance  of  the  tenancy  and  a  waiver  of  the  notice.  A  distress 
for  rent,  which  accrued  after  the  expiration  of  the  time,  at  which, 
by  the  notice,  the  tenant  is  to  quit,  is  an  acknowledgment  of  the 
tenancy  (p) ;  so  is  the  acceptance  of  rent  so  due  (q)  ;  but  it  shall 
be  left  to  the  jury  to  say  whether  the  money  received  was  received 
as  rent ;  for  whether  it  shall  be  a  waiver  of  the  notice  depends  on 
the  intention  of  the  parties,  which  is  a  matter  of  fact  to  be  left  to 
the  jury  (r)  (17).  Ejectment  for  recovering  possession  of  a  farm(s), 
tried  before  Lawrence,  J.,  at  Salop  Sum.  Aas.  1801.     The  farm  cott- 


er) Doe  d.  Atlin  and  another  t.  Sum- 
merteft,  1  B.  &  Ad.  135. 

(A)  Doe  d,  Kindereley  v.  Hughet,  7  M. 
&  W.  139,  recognizing  Doe  d,  Aelin  v. 
Summereeit, 

[i)  Doe  d.  Price  v.  Price,  9  Bingh.  356. 

[Jk)  Doe  d.  Mar  sack  v.  Read,  12  East, 

57. 

(/)  Doe  d.  Manvers  v.  Mizem,  2  M.  & 
Rob.  56,  Patteson,  J. 

(m)  Doe  d,  Mann  v.  Walters,  10  B.  & 
C.  626. 


i! 


(n)  Roe  V.  Pierce,  2  Campb.  96,  recog- 
nized in  Smith  v.  Birmingham  Gae  Com-' 
pony,  1  A.  &  E.  531. 

(o)  Doe  d,  RdehoM  y.  Robinson,  3  Bingh. 
N.  C.  677. 

(p)  Wardx.  Willingale,  1  H.  Bl.  311. 

{q)  Goodright  d.  Charter  v.  Cordwenf, 
6  T.  R.  219. 

(r)  Doe  V.  Batten,  Cowp.  243. 

(s)  Doe  d.  Williams  v.  Humphreys, 
2  East's  R.  237. 


(17)  In  the  case  of  a  tenancy  from  year  to  year,  if,  at  the  expiration  of 
the  year,  the  landlord  consents  to  accept  another  person  as  his  tenant,  the 
first  tenant  is  thereby  discharged,  although  he  has  not  given  any  notice  to 
quit,  or  made  any  surrender  in  writing  of  his  interest.  Sparrow  v.  Hawkea, 
2  Esp.  N.  P.  C.  505. 
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sisted  of  lands  of  different  descriptions,  to  be  quitted  at  different  times; 
the  arable  on  the  29th  of  September,  1800 ;  the  pasture  and  meadow 
on  the  30th  of  November ;  the  dwelling-house,  &c.  on  the  1st  of 
May,  1801.  The  lessor,  on  the  21st  of  March,  1800,  served  the  de- 
fendant with  a  notice  to  quit  the  farm  at  the  several  times  above 
stated  :  and  the  defendant  not  having  quitted  the  arable  on  the  29th 
of  September,  or  the  meadow  and  pasture  on  the  30th  of  November, 
the  lessor  brought  his  ejectment :  pending  which  he  delivered  to  the 
defendant  another  notice  (18),  dated  the  20th  of  March,  1801,  to 
quit  the  messuage  and  dwelling-house,  &c.,  together  with  the  lands, 
&c.,  to  wit,  the  arable  on  the  20th  of  September,  1801 ;  the 
meadow  and  pasture  on  the  30th  of  November,  1801 ;  the  dwelling- 
house,  &c.  on  the  1st  of  May,  1802.  It  was  objected,  at  the  tri^, 
that  the  second  notice  was  a  waiver  of  the  first,  being  a  recognition 
of  the  tenancv  still  subsisting ;  but  the  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  plaintiff.  The  court  (after 
argument  on  motion  to  enter  a  [nonsuit)  concurred  in  opinion  with 
Lawrence^  J.,  observing,  that  it  had  been  admitted,  in  the  course  of 
argument,  that  if  the  plaintiff  had  not  intended  that  the  second  no- 
tice should  operate  as  a  waiver  of  the  first,  he  might  have  so  ex- 
Jlained  his  intention,  by  adding  that  the  second  notice  was  to  enable 
im  to  recover  the  premises  at  a  subsequent  assizes,  if,  by  any  acci- 
dent, he  should  fail  at  those  then  ensuing.  And,  under  the  circum- 
stances, the  defendant  must  have  understood,  that  this  notice  was 
given  for  that  purpose ;  and  it  was  not  possible  for  the  defendant 
to  suppose,  that  the  plaintiff  intended  to  waive  the  first  notice,  when 
he  knew  the  plaintiff  was,  on  the  foundation  of  that  notice,  proceed- 
ing by  ejectment  to  turn  him  out  of  the  farm  (19).     Where  rent 


(18)  The  second  notice  was  copied  verbatim  from  the  first,  with  the 
alteration  only  of  the  dates  ;  and  the  reason  suggested  at  the  bar,  why  it 
was  given,  was,  because  the  person  who  was  to  prove  the  service  of  the 
first  notice  was  dangerously  ill,  and  it  was  apprehended,  that  the  lessor 
would  not  be  able  to  prove  the  notice. 

(19)  In  Messenger  v.  Armstrong,  1  T.  R.  53,  which  was  an  action  for 
double  the  yearly  value,  it  appeared  that  the  defendant  was  tenant  to  the 
plaintiff,  under  a  demise  for  three  years,  from  Whitsuntide,  1/81.  Two 
months  previously  to  Whitsuntide,  1784,  plaintiff  gave  the  defendant 
notice  to  quit  at  that  time.  After  the  expiration  of  this  notice,  rtr.  on 
the  3rd  of  June,  1 784,  the  plaintiff  gave  the  defendant  another  notice  to 
quit  at  the  Martinmas  following,  or  to  pay  double  rent.  It  was  con- 
tended, that  the  first  notice  was  waived  by  the  second ;  but  the  objection 
was  overruled  ;  Lord  Mans/eld,  C.  J.,  observing,  that  where  a  term  is  to 
end  on  a  precise  day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that 
here  it  ended  at  "VHiitsuntide  ;  that  the  meaning  of  the  first  notice  was 
that  if  the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent; 
and  the  second  notice  only  expressed  what  was  meant  by  the  first.  So 
where  after  the  expiration  of  a  notice  to  quit,  the  landlord  gave  the  defen- 
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is  usually  paid  at  a  banker's,  if  the  banker,  without  any  special 
authority,  receives  rent  accruing  after  expiration  of  notice  to  quit, 
it  will  not  operate  as  a  waiver  (i). 

Here  it  may  be  proper  to  take  notice  of  a  doctrine  analogous  to 
the  subject  of  the  preceding  remarks,  viz.  that  acceptance  (u)  of,  or 
a  distress  (x)  for,  rent  due  after  condition  broken,  with  notice  of  the 
breach,  is  a  waiver  of  the  forfeiture.  Ejectment,  by  a  landlord, 
against  his  tenant  (y),  on  a  proviso  for  re-entry  for  non-payment  of 
rent  arrear ;  it  appeared,  that  the  lessor  had  brought  covenant  for 
half  a  year's  rent,  due  on  a  day  subsequent  to  the  oay  of  the  demise 
laid  in  the  declaration  in  ejectment,  and  a  rule  had  been  obtained 
to  pay  the  rent  arrear  into  court  in  that  action  :  it  was  holden,  that 
the  plaintiff  had  waived  the  right  of  entry  for  the  forfeiture ;  be- 
cause, by  bringing  the  action  of  covenant  on  the  lease,  he  admitted 
the  defendant  to  be  tenant  in  possession  by  virtue  of  the  lease ;  and 
the  tenant  having  brought  the  money  into  court  was  equivalent  to 
acceptance.  The  law  will  always  incline  against  forfeitures,  as 
courts  of  equity  relieve  against  them  :  and  the  general  rule  is,  that 
a  clause  of  re-entry  be  construed  strictly  {z).  Proviso  in  a  lease  (a), 
giving  power  of  re-entry  if  the  lessee  "  shall  do,  or  cause  to  be  done, 
any  act,  matter,  or  thing,  contrary  to,  and  in  breach  of,  any  of  the 
covenants,*^  does  not  apply  to  a  breach  of  the  covenant  to  repair, 

(t)  Dae  ▼.  Caheri,  2  Campb.  387.  (y)  Roe  d,  Crampton  v.  Minthal,  Ball. 

(«)  Ooodright  d.   Walter  y,  Davids,  N.  P.  96,  and  MSS. 

Omp.  803;  Arruby  v.  Woodward,  6  B.  (z)  Per  Temierden,C.J,,iaDoed.Paik 

&  C.  519.     See  Doe  d,  Griffith  ▼.  Frit-  ▼.  Marehetti^  1  B.  &  Ad.  720. 

ehard,  5  B.  &  Ad.  765 ;  2  Nev.  &  M.  489.  (a)  Doe  d,  Abdy  v.  Stevens,  3  B.  &  Ad. 

(x)  Adm.  Oreen't  case,  Cro.  Eliz.  3.  299. 


dant  a  fresh  notice,  that  unless  he  quitted  in  fourteen  days,  he  would  be 
required  to  pay  double  value.  Lord  Ellenharoitgh,  C.  J.,  held,  that  the 
second  notice  was  not  a  waiver  of  the  first.  Doe  d.  IHgby  v.  Steel,  3 
Campb.  117.  A  tenant  held  under  a  demise  from  the  26th  day  of  March 
for  one  year  then  next  ensuing,  and  so  from  year  to  year,  for  so  long  as 
the  landlord  and  tenant  shoidd  respectively  please.  The  tenant,  after 
having  held  more  than  one  year,  gave  a  parol  notice  to  the  landlord  less 
than  six  months  before  the  25th  day  of  March,  that  he  would  quit  on  that 
day,  and  the  landlord  accepted  and  assented  to  the  notice ;  it  was  holden, 
on  demurrer  in  replevin,  that  the  tenancy  was  not  thereby  determined, 
there  not  having  been  either  a  sufficient  notice  to  quit,  or  a  surrender  in 
writing,  or  by  operation  of  law  within  the  statute  of  frauds.  It  was 
holden,  also,  that  the  tenant  having  holden  over  after  the  expiration  of 
the  time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled  to 
distrain  for  double  rent,  under  stat.  11  Geo.  II.  c.  19,  s.  18,  inasmuch  as 
that  statute  applies  only  to  those  cases  where  the  tenant  has  the  power  of 
determining  his  tenancy  by  a  notice,  and  where  he  actually  gives  a  valid 
notice,  sufficient  to  determine  it.  Johnstone  v.  Hudlestone,  4  B.  &  C.  922 ; 
sec  Doe  d,  Murrell  v.  Milward,  3  M.  &  W.  328  ;  mte,  p.  712. 
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the  omission  to  repair  not  being  an  act  done  within  the  meaning  of 
the  proviso.  In  ejectment  for  not  insuring  according  to  covenant ; 
it  was  holden  (i),  that  it  was  incumbent  on  the  plaintiff  to  prove  that 
no  insurance  had  been  efiected,  and  that  the  circumstance  that  the 
defendant  refused  to  show  the  policy,  when  the  plaintiff  required 
him,  and  the  non-production  of  it  on  the  trial  after  notice,  were  not 
prima  facie  evidence  against  him ;  for  the  lessor  of  the  plaintiff  has 
chosen  to  make  the  forfeiture  depend  on  a  condition  peculiarly 
within  the  knowledge  of  the  defendant,  and  has  therefore  brought 
the  difficulty  on  himself.  Littledale,  J.,  said,  in  covenant  for  not 
insuring,  perhaps  it  might  be  for  the  defendant  to  prove  affirm*- 
threly  ^lat  he  had  insured,  but  not  in  an  action  like  tne  present  for 
a  forfeiture.  It  has  been  holden  (c),  that  a  landlord  does  not  waive 
a  forfeiture  by  merely  lying  by  and  vritnessing  the  act,  but  that 
there  must  be  some  act  affinning  the  tenancy.  Acceptance  of  rent, 
without  notice  of  forfeitmre,  will  not  amount  to  a  waiver  (d)>  So  a 
lessor  who  has  a  right  of  re-entry  reserved  on  a  breach  of  covenant 
not  to  underlet,  does  not,  by  waiving  his  re-entry,  on  one  under- 
letting, lose  his  ri^t  to  re-entry  on  a  subsequent  underietting  {e). 
A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant  notice 
to  quit,  on  the  11th  of  October,  1806,  but  promised  him  not  to  turn 
him  out  (/ ),  unless  they  were  sold ;  and  not  being  sold  till  February, 
1807,  the  tenant  refused,  on  demand,  to  deliver  up  possession ;  and 
on  ejectment  brought,  lajring  the  demise  on  the  12th  of  October, 
1806;  it  was  holden,  that  the  promise,  which  was  performed,  was 
no  waiver  of  the  notice,  nor  operated  as  a  license  to  be  on  the  pre- 
mises  otherwise  than  subject  to  the  landlord's  right  of  acting  on 
such  notice,  if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  trespasser 
from  the  expiration  of  the  notice  to  quit.  Acceptance  of  rent,  as 
rent  by  a  remainder-man,  will  not  amount  to  a  confirmation  of  a 
lease  void  as  against  him  {g)  ;  but  it  is  an  admission  of  a  tenancy 
from  year  to  year,  and  the  lessee  will  thereby  be  entitled  to  half  a 
year's  notice  to  quit  (A).  In  order  to  raise  an  implied  tenancy  (i) 
from  the  receipt  of  rent,  it  must  appear  that  the  rent  was  paid  and 
received  as  between  landlord  and  tenant,  so  as  to  raise  a  presump- 
tion of  an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  m 
the  case  of  a  conventionary  rent,  where  the  payment  is  made  with 
reference  to  a  supposed  tenancy  of  another  kind.  Where,  however, 
tenant  in  tail  (A)  had  received  an  ancient  rent  of  1/.  18«.  6d.  from 

{b)  Doe  d.  Bridger  v.  Whitehead^  3  Nev.  (a)  Doug.  51 ;  Cowp.  201,  483. 

ft  P.  557;  8  A.  &  E.  571.  (A)  Doe  d,  Martin  y.  Watte,  7  T.  R. 

(c)  Doe  d.  Sheppard  t.  Allen,  3  Taunt.  83  ;  recognized  in  Doe  d.  Ttneker  y.  Moree, 
78.  1  B.  &  Ad.  365. 

[d)  Gregeon  v.  Harriion,  2  T.  R.  425.  (0  Right  v.  Bawden,  3  East,  260.    See 


i; 


[e)  Doe  d.  Boecawen  v.  Bliee,  4  Taunt.  also  10  East,  188,  9  ;  Doe  ▼.  Quigley,  2 

735.  Campb.  505. 

(/)  Wkiteaere  d.  Boult  v.  Symonde,  (A)  Denn  d.BrwMy.  Bowline,  I^'Bm^^ 

10  Bast,  13.    See  alao  Doe  d.  Leeeon  ▼.  261. 
Soger,  3  Campb.  8. 


718  EJECTMENT. 

the  lessee  in  possession,  under  a  void  lease,  granted  by  tenant  for 
life  under  a  power,  the  rack  rent  value  of  which  was  30/.  a-year ;  it 
was  holden,  that  such  tenant  in  tail  could  not  maintain  an  ejectment, 
laving  his  demise  on  a  day  before  the  delivery  of  the  declaration, 
without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recognition 
of  a  lawful  possession,  if  not  as  tenant  from  year  to  year,  at  least 
as  tenant  at  will.     An  indenture  of  lease  contained  a  general  cove- 
nant to  repair,  and  a  further  covenant  that  the  tenant  should,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice  had 
been  given.     The  lease  contamed  the  usual  clause  of  re-entry.     It 
was  holden  (/),  that  the  landlord,  who  had  served  a  notice  to  repair 
forthwith^  might  maintain  ejectment,  before  the  expiration  of  the 
three  months,  for  a  breach  of  the  general  covenant  to  repair ;  for 
the  notice  was  not  any  waiver  of  the  forfeiture.     But  wnere  the 
notice  required  the  tenant  to  repair  within  three  months ;  this  was 
holden  (m)  to  operate  as  a  waiver  of  the  forfeiture.     From  this  last 
decision  it  appears  that,  in  cases  where  a  notice  to  repair  has  been 
given,  it  will  be  prudent  neither  to  serve  the  ejectment  nor  to  lay 
the  demise  until  the  time  allowed  by  the  notice  has  expired.     In  a 
case  (n)  where  there  was  a  general  covenant  to  repair,  but  no  spe- 
cific power  of  re-entry  for  breach  of  that  covenant,  but  a  proviso 
for  re-entry  in  case  of  non-repair  within  three  months  after  notice, 
or  in  case  of  breach  of  the  other  covenants :  notice  (dated  6th  of 
January)  was  given  to  repair  within  three  months ;  and  ejectment 
was  brought  before  the  expiration  of  the  three  months.     At  the 
Spring  Assizes,  by  consent  of  parties,  an  order  of  court  was  made 
that  a  juror  should  be  withdrawn,  and  the  repairs  be  performed 
on  or  before  the  24th  of  June.     The  repairs  not  being  performed 
on  that  day,  another  ejectment  was  brought,  and  the  plaintiff  had  a 
verdict,  and  the  court  refused  a  inile  for  a  new  trial,  for  the  right  of 
entry  was  at  all  events  only  suspended,  Parke^  J.,  observing,  that 
"the  lessor  of  the  plaintiff  had  put  an  end  to  the  first  action  by  con- 
senting to  the  order  of  court.     It  was  the  same  as  if  the  parties, 
after  the  6th  of  January,  and  before  the  expiration  of  the  three 
months,  had  agreed,  that  the  time  for  repairing  should  be  extended 
to  the  24th  of  June :  it  was  merely  a  consent  to  postpone  the  time 
of  completing  the  repair  for  the  benefit  of  the  defendant ;  and  on  his 
failing  to  comply  with  the  terms,  the  lessor  of  the  plaintiff  might 
justly  insist  on  his  right  of  entry,  and  bring  a  new  ejectment  after 
the  expiration  of  the  enlarged  time.^^ 

Where  Notice  to  miit  is  not  required. — The  doctrine  relative  to 
notices  te  quit,  is  only  applicable  to  those  tenancies  where  the  time 
of  quitting  is  not  agreed  upon  between  the  parties ;  for,  where  a 

(/)  Roe  d.  Goatly  y.  Pained  2  Campb.  Lewis^  5  A.  &  E.  289. 

520.  (n)  Doe  d.  Rankin  y.  Brindley,  4  B.  & 

(m)  Doe  y.  Metue^  4  B.  &  C.  606,  cited  Ad.  84,  dted  by  Patteeon,  J.,  in  Doe  d,  de 

by  Pattewn,  J.,  in  Doe  d,  de  Ruizen  y.  Rutzen  ▼.  Lewis,  5  A.  &  E.  289. 
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lease  is  determinable  upon  a  certain  event,  or  at  a  fixed  time,  it  is 
not  necessary  to  give  such  notice,  both  parties  being  apprized  of  the 
determination  of  the  term  (20).  Neither  is  such  notice  necessary 
in  a  case  where  the  possession  is  adverse  (n),  or  where  the  relation 
of  landlord  and  tenant  does  not  subsist ;  e.  g.^  it  the  tenant  has 
attorned  to  some  other  person,  or  done  some  other  act  disclaiming 
to  hold  as  tenant  to  the  landlord  (o)  ;  and,  in  the  case  of  a  tenancy 
from  year  to  year,  it  does  not  appear  to  be  necessary  that  any  act 
should  be  done  as  distinguishea  from  a  verbal  disclaimer ;  a  dis- 
avowal by  the  tenant  of  the  holding  under  the  particular  landlord  by 
words  only  is  sufficient.  But  in  order  to  make  a  verbal  or  written 
disclaimer  sufficient,  it  must  amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant,  or  to  a  distinct  claim  to  hold  pos- 
session of  the  estate  upon  a  ground  wholly  inconsistent  vrith  the 
existence  of  that  relation  (p).  But  if  the  acts  done  by  the  tenant 
do  not  amount  to  a  disavowal  of  the  landlord's  title,  e.  ^.,  a  refusal 
to  pay  rent  to  a  devisee  under  a  contested  will,  accompanied  with  a 
declaration  (9),  that  he  (the  tenant)  was  ready  to  pav  the  rent  to 
any  person  entitled  to  receive  it,  then  the  tenant  is  entitled  to 
notice.  It  is  sometimes  said  that  a  tenancy  from  year  to  year  is 
forfeited  by  disclaimer ;  but  it  would  be  more  correct  to  say  that  a 
disclaimer  furnishes  evidence  in  answer  to  the  disclaiming  party's 
assertion,  that  he  has  had  no  notice  to  quit ;  as  it  would  be  idle  to 

1)rove  such  a  notice  where  the  tenant  has  asserted  that  there  is  no 
onger  any  tenancy  (r).  A  tenant  for  a  definite  term  of  years  does 
not  forfeit  his  term  by  orally  refusing,  upon  demand  made  by  his 
landlord,  to  pay  the  rent,  and  claiming  the  fee  as  his  own  {$). 

A  mortgagor  in  possession  stands  in  a  peculiar  character ;  and  is 
liable  to  be  treated  as  tenant  or  trespasser  at  the  option  of  the 
mortgagee ;  and  consequently  is  not  entitled  to  a  notice  to  quit,  or 
even  a  demand  of  possession  {t)  ;  and  if  a  mortgagor  lets  another 


i: 


'ft)  Doe  ▼.  WiUiami,  Cowp.  622.  Doe  d,  Dillon  v.  Parker j  Gow*8  N.  P.  C. 

[o)  Throgmorton  v.  Whelpdate,  H.  9  180. 

Geo.  III.,  Bull.  N.  P.  96.  (r)  Per  Patieson,  J.,  in  Doe  d,  Gravee 

(p)  Per  Park€f  B.,  delivering  judgment  v.  WelU,  10  A.  &  E.  427. 

of  court  in  Doe  d.  Gray  v.  Stanion,  1  M.  &  (')  S.  C. 

W.  702.  (/)  Doe  d.  Robey  v.  Maitey,  8  B.  &  C. 

(q)    Doe     d.     Willianu    v.   Patquali,  767. 
Peake'8  N.  P.  C.  3rd  edit.  259;  see  also 


(20)  "  If  there  be  a  lease  for  a  year,  and,  by  consent  of  both  parties, 
the  tenant  continue  in  possession  afterwards,  the  law  implies  a  tacit  renova- 
tion of  the  contract.  They  are  supposed  to  have  renewed  the  old  agree- 
ment, which  was  to  hold  for  a  year.  But  then  it  is  necessary,  for  the  sake 
of  convenience,  that,  if  either  party  should  be  inclined  to  change  his  mind, 
he  should  give  the  other  half  a  year's  notice  before  the  expiration  of  the 
next  or  any  following  year."  rer  Lord  Mansfield^  C.  J.,  in  Right  v. 
Darby,  1  T.  R.  162. 
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person  into  possession,  as  tenant  from  year  to  year,  such  tenant  is 
not  entitled  to  a  notice  to  quit,  either  from  the  mortgagee  (u),  or 
his  assignee  (x)  ;  and  this  rule  holds,  although  the  tenant  has  been 
let  into  possession  before  the  assignment  of  the  mortgage.  A. 
agreed  to  demise  a  house  to  B.,  during  the  joint  lives  of  A.  and  B. ; 
B.  entered  in  pursuance  of  the  agreement,  and  before  any  lease  was 
executed,  died  (y) ;  after  which,  B.'s  executor  took  possession  of 
the  house :  it  was  holden,  that  A.  might  maintain  ejectment  against 
the  executor,  without  a  notice  to  quit ;  because  the  death  of  B. 
determined  his  interest,  and  consequently  there  was  not  any  interest 
vested  in  the  executor.  So  where  the  tenant  had  occupied  under 
an  agreement  for  a  lease  for  seven  years,  which  period  had  ex- 
pired(^). 

Where  a  person  obtains  possession  of  a  house  without  the  privity 
of  a  landlora,  and  afterwards  a  negotiation  takes  place  for  a  lease, 
upon  the  terms  of  which  the  parties  eventually  differ,  a  notice  to 
quit  is  not  necessary  (a).  So  where  a  person  enters  under  an  agree- 
ment for  a  lease,  without  a  stipulation  that  in  case  a  lease  is  not 
executed  he  shall  hold  for  one  year  certain  ;  if  a  lease  be  tendered 
to  the  occupier  and  he  refuses  to  execute  it,  the  lessor  may  eject 
him  without  any  notice  to  quit  (6).     But  where  the  lessor  of  the 

J)laintiff  had  put  the  defendant  into  possession  under  an  agreement 
or  the  purchase  of  the  land ;  it  was  holden  (c),  that  he  could  not, 
without  a  demand  of  the  possession  again,  and  a  refusal  by  the 
defendant,  or  some  wrongful  act  by  him  to  determine  his  lawful 

Eossession,  treat  the  defendant  as  a  wrong-doer  and  a  trespasser,  as 
e  assumed  to  do  by  his  declaration  in  ejectment.  A  minister  of  a 
dissenting  congregation,  after  his  election,  was  put  into  possession 
of  a  chapel  and  dwelling-house,  by  persons  in  whom  the  legal  fee 
was  vested  in  trust,  to  permit  and  suffer  the  chapel  to  be  used  for 
the  purpose  of  religious  worship ;  afterwards,  at  a  meeting  of  the 
congregation,  it  was  determined,  by  a  large  majority,  that  the 
minister  should  be  changed  ;  but  another  was  not  elected.  Posses- 
sion of  the  premises  was  demanded  on  behalf  of  the  trustees :  this 
was  holden  (d)  sufficient,  without  any  notice  to  quit ;  as  the  minister 
was  a  mere  tenant  at  will  to  the  trustees.  The  same  point  was 
ruled  {e)  in  a  subsequent  case,  where  the  defendant  had  an  annual 
salary  of  20/.,  and  the  ejectment  had  been  served  immediately 

(«)  Keeeh  ▼.  HaU,  Doug.  22 ;  see  Brown  505. 
V.  Storey,  1  M.  &  Gr.  117 ;    1  Scott's  (b)  Per  Curiam^  Hegan  v.  Johnson,  2 

N.  R.  9.  Taunt.  148 ;  see  idso  Doe  d.  Leeeon,  v. 

(#)  Thvnder  d.  Weaver  y.  Belcher,  Z  Bayer,  3  Campb.  8. 
East,  449.  (c)  JUght  d.  Leutu  v.  Beard,  13  East, 

(y)  Doe  d.  Brow^M  t.  Smith,  6  East,  210. 
530.  (<0  Doe  d,  Jones  y.  Jones,  10  B.  &.  C. 

(m)  Doe  d.  TUt  v.  Stratton,  4  Bingh.  718. 
446;  Doe  y.  Day,  B.  R.  Middlesex  Sit.  (e)  Doe  d,  NiehoUv.  M'Kaeg,  10  B.  & 

tings,  1  WiU.  IV.,  coram  Park,  J.,  S.  P.  C.  721. 

(a)  Doe  d.  Knight  y.  Quigley,  2  Campb. 
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after  the  demand  of  possesBion  ;  although  it  was  urged  that  the 
defendaot  was  entitled  to  a  reasonable  notice.  It  is  not  necessary 
that  this  demand  should  be  made  on  the  premises ;  and  even  where 
made  on  a  Sunday,  it  was  holden  (/)  good.  The  defendant's  con- 
fession of  a  lease  iVom  the  lessor  to  the  plainti£^  under  the  common 
rule,  is  not  sufficient  to  determine  the  possession ;  for  the  rule  is 
only  entered  into  after  the  delivery  of  the  declaration  in  ejectment, 
and  can  never  prove  that  the  defendant  was  a  trespasser  before  that 
time. 

By  stat.  1  Geo.  IV.  c.  87,  s.  1,  after  reciting  that  it  was  expe- 
dient to  provide  in  certain  cases  a  more  expeditious  mode  for  reco- 
vering the  possession  of  lands  and  tenements  unlawfully  held  over 
by  tenants,  it  is  enacted,  that,  '^  where  the  term  or  interest  of  any 
tenant  holding  under  a  lease  or  agreement  in  writing  any  lands  or 
hereditaments  for  any  term  or  number  of  years  certain,  or  from  year 
to  year,  shall  have  expired,  or  been  determined  either  by  the  land- 
lord or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one 
holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  pos- 
session, after  lawful  demand  in  writing  made  and  signed  by  the 
landlord  or  his  agent,  and  served  personaUy  upon  or  left  at  the 
dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person,  and 
the  landlord  shall  thereupon  proceed  by  ejectment  for  the  recovery 
of  possession,  he  may,  at  the  foot  of  the  declaration,  address  a  notice 
to  such  tenant  or  person,  requiring  him  to  appear  in  the  court  in 
which  the  action  shall  be  commenced  on  the  first  day  of  the  term 
next  following,  there  to  be  made  defendant  and  to  find  bail  if 
ordered  by  the  court ;  and  upon  appearance,  or  in  case  of  non- 
appearance, or  making  the  usual  affidavits  of  service,  the  landlord 
producing  the  lease  or  agreement,  or  some  counterpart  or  duplicate 
thereof,  and  proving  the  execution  by  affidavit,*  and  upon  affidavit 
that  the  premises  have  been  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired  or  been  determined 
by  regular  notice  to  quit,  and  that  possession  has  been  lawfully  de- 
manded in  manner  aforesaid,  may  move  the  court  for  a  rule  for  such 
tenant  or  person  to  show  cause,  within  a  time  to  be  fixed  by  the 
court,  on  a  consideration  of  the  premises,  why  such  tenant  or 
person,  upon  being  admitted  defendant,  besides  entering  into  the 
conunon  rule,  should  not  undertake,  in  case  a  verdict  should  pass 
for  the  plaintiff,  to  give  him  a  judgment,  to  be  entered  up  against 
the  real  defendaiit  of  the  term  next  preceding  the  trial ;  and  also 
why  he  should  not  enter  into  a  recognizance  by  himself  and  two 
sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay  the  costs 
and  damages  recovered  by  the  plaintiff  in  the  action ;  and  the  court, 
on  cause  show^,  or  affidavit  of  service,  may  make  the  rule  absolute 
in  the  whole  or  in  part,  and  order  such  tenant  or  person,  within  a 
time  fixed,  to  give  such  undertaking,  and  find  such  bail,  with  such 

(/)  Do9  d.  Tmnur  ▼.  Btnallaek,  B.  R.  E.  10  Geo.  IV. 
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conditions,  and  in  such  manner,  as  shall  be  specified  in  the  rule,  or 
such  part  of  the  same  so  made  absolute ;  and  if  the  party  shall 
neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the 
court  to  enlarge  the  time  for  obeying  the  same,  then  upon  affidavit 
of  service  of  the  order,  the  rule  may  be  made  absolute  to  enter 
judgment  for  the  plaintiff." 

The  effect  of  this  statute  is  to  save  the  landlord  the  necessity  of 
going  to  trial  when  the  tenant  holds  over  vexatiously,  and  when  the 
trouble  and  expense  of  an  ejectment  may  be  very  disproportionate 
to  the  value  of  the  premises.  Hence  a  tenancy  by  virtue  of  an 
agreement  for  three  months  certain,  is  a  tenancy  "for  a  term"" 
within  the  meaning  of  the  statute  {g) ;  but  a  tenancy  for  years,  de- 
terminable on  lives  {h)y  is  not :  and  where  the  tenant  holds  from 
year  to  year  without  a  lease  or  agreement  in  writing,  that  is  not  a 
case  within  the  meaning  of  the  statute  (i) :  and  when  the  tenant 
holds  under  an  agreement  in  writing  from  quarter  to  quarter,  the 
tenant  to  quit  possession  at  the  end  of  any  three  months  on  receiving 
notice  in  writing,  or  in  the  event  of  his  losing  his  license  to  sell  ale, 
&c.  at  any  time  during  the  term,  then  forthwith  to  quit,  on  being 
requested  so  to  do  by  the  landlord  without  any  notice ;  the  tenancy 
was  holden  to  be  neither  for  a  term  certain,  nor  from  year  to  year, 
within  the  meaning  of  this  act  (A). 

This  statute  does  not  apply  in  cases  where  the  title  is  disputed  (I) ; 
nor  to  the  case  of  a  tenant  who  holds  over  after  notice  to  quit  given 
by  himself,  where  his  tenancy  has  not  expired  by  efflux  of  time  (m) ; 
nor  to  the  case  of  a  tenant  who  has  surrendered  his  term,  but 
refuses  to  quit  the  premises  (n). 

Under  this  statute  there  must  be  a  separate  and  distinct  demand 
signed  by  the  landlord,  besides  the  demand  of  possession  by  John 
Doe  at  the  foot  of  the  declaration  (o). 


VI.  Of  the  Mode  of  Proceeding  in  Ejectment^  and  herein 

of  the  Declaration, 

The  mode  of  proceeding  in  the  action  of  ejectment  now  in  use, 
is  not,  as  in  other  actions,  by  suing  out  a  writ ;  but  A.,  the  party, 
claiming  title,  before  the  first  day  of  the  term,  serves  a  copy  of  a 
declaration,  with  a  notice  subscribed,  upon  B.  the  tenant  in  pos- 
session of  the  lands  or  tenements ;  or,  if  there  be  several  tenants, 

(jf)  Doe  d.  Phillips  v.  Roe,  5  B.  &  A.  (l)  Doe  d,  Sanders  v.  Roe,  1  Dowl.  P. 

766.  C.  4. 

(A)  Doe  d.  Pemberton  v.  Roe,  7  B.  &  (m)  Doe  d,  Cardigan  v.  Roe,  1  Dow.  & 

C.  2.  Ry.  540. 

(f)  Doe  d,  Bradford  v.  Roe,  5  B.  &  A.  (»)  Doe  d.  Tindal  v.  Roe,  2  B.  &  Ad. 

770.  922. 

(*)  Doe  d.  Carter  v.  Roe,  10  M.  &  W.  (o)  Anon,  E.  T.  2  Geo.  IV.  Br.,  1  Dow. 

670.  &  Ry.  435,  n. 
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on  each  (p)  of  them.  Declarations  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall 
be  entitled  to  judgment  against  the  casual  ejector  in  like  manner 
as  upon  declarations  served  before  the  essoign,  or  first  general  re- 
turn day.  R.  G.  T.  T.  1  Will.  IV.  11th  rule.— The  Rule  of 
Court,  that  every  declaration  shall  be  entitled  of  the  day  of  the 
month  and  year  on  which  it  is  filed  and  delivered,  does  not  apply 
to  declarations  in  ejectment  (7) .  Where  the  declaration  was 
entitled,  "In  the  Common  Pleas,  June  1 2,  1834  ;"  it  was  holden  (r) 
sufficient,  although  it  was  urged,  that  it  should  have  been  entitled 
of  some  term,  or  if  of  a  particular  day,  as  of  some  term.  The 
declaration  states  that  A.  on  a  certain  day,  (that  is,  some  day  after 
A.'s  title  to  the  land,  &c.  accrued,)  demised  to  John  Doe,  two 
messuages,  one  hundred  acres  of  land,  &c.  situate,  &c.  for  the  term 

of years,   by   virtue   of  which  demise  the   said   John  Doe 

entered  and  was  possessed,  until  Richard  Roe  afterwards  ejected 
him.  Such  is  the  outline  of  the  declaration,  which  is  for  the  most 
part  a  fiction ;  for,  except  in  a  few  instances,  there  is  neither  lease, 
entry,  nor  ouster ;  and  the  parties,  viz,  the  plaintiff,  and  the  de- 
fendant, the  ejector,  usually  termed  the  casual  ejector,  are  fictitious 
persons.  In  some  respects,  however,  care  and  accuracy  are  neces- 
sary in  framing  this  declaration ;  as,  1st,  The  venue  must  be  laid 
in  the  county  in  which  the  lands  lie  ;  for  this  is  a  local  action.  But 
where  the  venue  stated  in  the  body  of  the  declaration  was  correct ; 
it  was  holden  {s)  to  be  sufficient,  although  the  county  in  the  margin 
was  wrong ;  and  it  is  sufficient  also  to  state  the  lands  only  "  in  the 
county '^  (0-  2nd,  If  there  be  several  lessors,  the  demise  stated  in 
the  declaration  must  be  such  as  their  title  will  warrant ;  as  if 
the  lessors  of  the  plaintiff  be  joint-tenants  (?^),  or  parceners  (21), 

(p)  BuU.  N.  P.98.  C.  253. 

Iq)  Doe  d.  EvatUf  v.  Roe,  2  A.  &  E.  (»)  Doe  d.  Goodwin  v.  Roey  3  Dowl. 

11 ;  Doe  d.  Gillett  v.  Roe,  1  Cr.  M.  &  R.  (P.  C.)  323. 

19.  (0  Doe  V.  Gunning,  2  Nev.  &  P.  260. 

(r)  Doe  d.  Ashman  v.Roe,  1  Bingh.  N.  («)  Bull.  N.  P.  107. 


(21)  In  an  action  of  ejectio  firmcB,  a  lease  was  made  by  two  parceners, 
and  it  was  declared  quod  dimiscrunt :  an  exception  was  taken,  on  the 
ground,  that  the  lease  was  the  several  lease  of  each  of  them  for  her  moiety, 
and  holden  good.  Moor.  C82,  pi.  939.  This  case  was  denied  by  Holt, 
C.  J.,  in  Ld.  Raym.  726,  who  ruled,  that  parceners  might  join  in  eject- 
ment. HoWb  opinion  is  confirmed  by  a  passage  in  1  Inst.  180,  b.,  where 
it  is  said,  that  joint-tenants  must  jointly  implead  and  jointly  be  impleaded 
by  others,  which  property  is  common  between  them  and  imrceners ;  and 
Eolfs  opinion  is  adopted  in  Buller's  N.  P.  107.  It  is  corroborated  by 
the  following  position  in  Roll.  Abr.  878,  pi.  5.  If  two  parceners  join  in 
a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they  have  not 
seTeral  frank  tenements,  but  shall  join  in  an  assize.  And  in  Stedman  v. 
Batety  Ld.  Raym,  64  ;  it  was  holden,  that  parceners  must  join  in  an  avowry 

VOL.  11.  D 
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the  declaration  must  allege  a  joint  demise ;  if  tenants  in  common,  a 
several  demise  by  each  of  their  several  parts  (x)  (22).  In  the  latter 
case  the  declaration  must  contain  as  many  counts  as  there  are 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in  common 
may  join  in  a  lease. to  a  third  person,  and  then  the  declaration  may 
state  a  demise  by  such  lessee.  3rd,  The  day  (23),  on  which  the 
demise  is  stated  to  have  been  made,  must  be  some  day  after  the 
title  of  the  lessor  of  the  plaintiff  accrued ;  otherwise  the  plaintiff  will 
be  nonsuited :  for  not  being  entitled  to  the  possession  he  cannot 
make  a  lease :  but  in  a  case  (y)  where  the  demise  was  laid  on  the 
day  prior  to  that  on  which  the  right  of  entry  (for  forfeiture)  accrued ; 
it  was  holden,  that  the  judge  at  Nisi  Prius  might,  under  the  23rd 
sect,  of  3  &  4  Will.  IV.  c.  42,  amend  the  declaration  by  substi- 

(jt)  Mantle  v.   Wollington^  Cro.  Jac.  (y)  Doe  d,  Edwards  ▼.  Leack,  3  M.  & 

166 ;    Moore    v.  Furaden,    Show.    342  ;      Gr.  229  ;  3  Scott's  N.  R.  509. 
Heatherley  v.  Weston^  2  Wils.  232,  S.  P. 


for  rent  arrear.  It  seems,  that  where  a  power  of  re-entry  for  breach  of 
covenant  is  reserved  in  a  lease,  and  the  reversion  descends  to  parceners  at 
common  law,  one  alone  cannot  maintain  ejectment  for  breach  of  the  cove- 
nant. Doe  d,  de  Rutzen  v.  Lewis,  5  A.  &  E.  277.  A  joint  demise  by  one 
parcener  with  another  parcener  and  her  husband,  whose  title  jure  uxoris  is 
barred  by  fine  and  non-claim,  is  bad.  Doe  d.  Blight  v.  Pett,  1 1  A.  &  £. 
842 ;  4  P.  &  D.  278. 

(22)  ''  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and  B., 
and  on  the  evidence  it  appeared  that  they  were  tenants  in  common ;  the 
plaintiff  failed."  M.  3  Jac.  Blackasper's  case,  Noy,  n.  43 ;  Hal.  M8S. 
cited  and  recognized  in  Doe  d.  Poole  v.  Errington,  1  A.  &  E.  750, 
3  Nev.  &  Man.  646,  where  S.  P.  was  adjudged.  See  Noy,  13,  cited  in 
Hargrave's  n.  (7)  1  Inst.  45,  a.  But  payment  of  rent  to  the  agent  of  A., 
B.,  and  C,  is  an  admission  that  the  party  holds  under  A.,  B.,  and  C. 
jointly,  and  will  support  a  joint  demise,  unless  it  be  expressly  proved  that 
they  were  entitled  in  a  different  manner.  Doe  d,  Clarke  and  others  v. 
Grant,  12  East,  221.  See  also  Doe  v.  Read,  12  East,  57.  In  Roe  d. 
Raper  v.  Lonsdale,  1 2  East,  39  ;  it  was  holdeu,  that  a  copyhold  descending 
by  custom  to  all  the  children  equally  of  the  tenant  last  seised,  one  of  the 
joint-tenants  might  maintain  ejectment  on  his  single  demise  for  his  own 
share.  In  Doe  d,  Lulham  v.  Fenn,  3  Campb.  190,  Lord  EUenhorough,  C.  J., 
held,  that  in  ejectment  on  the  several  demises  of  three  persons,  eadi  demise 
being  of  the  whole,  the  lessors  of  the  plaintiff  were  entitled  to  a  verdict, 
upon  evidence,  that  they  had  jointly  granted  a  lease  to  the  defendant  under 
wnich  he  had  paid  rent,  but  which  had  expired. — N.  It  was  objected,  that 
it  must  be  taken  that  the  lessors  of  the  plaintiff  were  joint-tenants,  and  as 
there  was  not  any  joint  demise,  the  plaintiff  could  not  recover  ;  but  Lord 
Ellenborough  overruled  the  objection.  See  Worrall  v.  Beck,  M.  8  Geo.  II. 
cited  1  Wils.  1. 

(23)  The  year  ought  also  to  be  inserted,  though  the  omission  is  not 
ground  of  nonsuit ;  see  Doe  d.  Parsons  v.  Heather^  8  M.  &  W.  158. 
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toting  the  date  of  a  day  on  which  the  right  of  entry  was  complete. 
The  surrenderee  of  a  copyhold  estate  after  admittance^  may  main- 
tain an  ejectment  against  the  surrenderor,  on  a  demise  laid  on  a  day 
between  the  time  of  surrender  and  admittance ;  because,  as  against 
all  persons,  but  the  lord,  the  title  of  the  surrenderee,  after  admit- 
tance, is  perfect  as  from  the  time  of  the  surrender,  and  shall  relate 
back  to  it  (z).  So  in  ejectment  by  an  administrator,  the  demise 
may  be  laid  on  a  day  after  the  intestate's  death,  but  before  adminis* 
tration  granted  (a).  4th,  The  demise  may  be  for  any  number  of 
years ;  this  part  of  the  declaration  being  a  fiction,  it  will  not  be  any 
objection  that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a 
term  of  equal  duration  with  that  alleged.  Hence,  tenant  from  year 
to  year  may  declare  on  a  demise  for  seven  years  (6).  Care  should 
be  taken  that  the  term  stated  be  long  enough  to  admit  of  the  plain- 
tiff's recovering  possession  before  it  expires  (24).  5th,  If  the  eject- 
ment be  brought  by  a  corporation  aggregate  (c)  (25),  an  infant,  or 
for  tithes  (d),  regularly  the  declaration  ought  to  state  that  the 
demise  was  by  deed:  and  in  the  case  of  the  infant,  it  ought  to 
u>pear  that  some  rent  was  reserved ;  but  it  is  not  necessary  that 
the  deed  should  be  proved  {e).  In  ejectment  for  tithes,  the  decla- 
ration used  to  set  forth  the  nature  of  the  tithe  (/).  6th,  With 
respect  to  the  description  of  the  tiling  demised,  it  may  be  observed, 
that  it  ought  to  be  made  with  such  certainty,  that  the  sheriff  may 

{z\  HoldfoMi  ▼.  Clapham,  1  T.  R.  600.  (iQ  Swadling  v.  Piers,  Cro.  Jac.  613. 

(a)  Leuee  qf  Patten  ▼.  Patten,  Alcock  Omission  cured  by  verdict,  Partridge  ▼. 
ft  Napier,  493,  Ireland,  B.  R.  Bail,  Ld.  Raym.  136. 

(b)  Doe  V.  Porter,  3  T.  R.  13.  (e)  Furley  v.  Wood,  I  Esp.  N.  P.  C. 

(c)  Carth.  390.    This  omission  will  be  198,  Kenyon,  C.  J. 
tided  by  verdict.    BuU.  N.  P.  98.  (/)  BuU.  N.  P.  99. 


(24)  But  the  courts  have  been  very  liberal  in  permitting  plaintiffs  to 
amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and  another  v. 
Rowe,  (in  Ireland,  Pasch.  1802,)  the  term  expired,  whilst  the  case  was  de- 
pending in  the  Exchequer  Chamber ;  the  judgment  having  been  affirmed, 
a  motion  was  made  to  enlarge  the  term,  and  the  court  (Lord  Redesdale,  C, 
assisted  by  the  chief  justices,)  on  the  authority  of  Dickens  v.  GreenviU, 
Carth.  3,  and  Vicars  v.  Hay  don,  Cowp.  841,  made  an  order  to  amend  the 
record  by  enlarging  the  term.  A  writ  of  error  was  then  sued,  returnable 
in  Parliament,  and  upon  the  record  so  amended  being  transmitted,  the 
plaintiff  in  error  complained,  by  petition  to  the  House  of  Lords,  of  the 
amendment  made  by  the  Court  or  Exchequer  Chamber  as  an  alteration  of 
the  record,  and  prayed  a  writ  of  certiorari  to  be  directed  to  the  Court  of 
Exchequer  Chamber  to  transmit  the  record  in  its  original  form.  Upon 
debate,  their  lordships  refused  the  writ,  holding  the  amendment  to  have 
been  properly  made,  and  finally  affirmed  the  judgment  on  the  merits.  See 
Lessee  ofLawlor  v.  Murray,  1  Sch.  &  Lef.  81,  n.  (a). 

(25)  A  oorporation  a^regate  cannot  make  a  lease  for  years  without 
deed,  in  respect  of  the  quality  of  the  incorporation.     1  Inst.  85,  a. 
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know,  from  an  inspection  of  the  record,  what  he  is  to  deliver  pos- 
session of.  But  the  strictness  of  this  rule  has  been  relaxed  in 
many  instances,  on  the  ground  that  the  sheriff  is  to  take  his  infor- 
mation from  the  party  recovering  (26).  7th,  The  ejectment  or 
ouster  must  be  stated  to  have  been  made  after  the  commencement 
of  the  supposed  lease  :  but  it  is  not  necessary,  although  usual,  to 
mention  any  particular  day  (g).  It  is  suflBcient,  if  it  appear  on  the 
face  of  the  declaration,  that  the  ouster  was  after  the  term  com- 
menced, and  before  action  brought.  It  was  formerly  usual  for  the 
declaration  in  ejectment  by  original,  to  repeat  the  whole  of  the 
original  writ ;  but  now,  by  a  general  rule  of  all  the  courts  (A),  the 
rules  heretofore  made  in  the  courts  of  King's  Bench  and  Common 
Pleas  respectively,  for  avoiding  long  and  unnecessary  repetitions  of 
the  original  writ  in  certain  actions  therein  mentioned,  shall  be 
extended  and  applied,  in  the  courts  King''s  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  to  all  personal  and  mixed  actions ;  and  in 
none  of  such  actions  shall  the  original  writ  be  repeated  in  the 
declaration,  but  only  the  nature  of  the  action  stated  in  manner 
foUoNving,  viz.  "A.  B.  was  attached  to  answer  C.  D.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and  ejectment  (i),  or  as  the  case 
may  be ;  and  any  further  statement  shall  not  be  allowed  in  costs." 

Of  the  Notice  subscribed  to  the  Declaration, — To  the  declaration 
is  subscribed  a  notice  to  the  tenant  in  possession  from  the  casual 
ejector,  and  subscribed  with  his  name,  signifying,  that  unless  the 
tenant  appear,  &c.  in  the  term  next  ensuing  that  in  which  the 
declaration  is  served,  and  by  rule  of  court  cause  himself  to  be  made 
defendant,  in  the  room  of  the  casual  ejector,  he  shall  suffer  judg- 
ment to  be  entered  against  him,  and  the  tenant  will  be  turned  out 
of  possession.  It  is  not  necessary  that  there  should  be  any  date  to 
the  notice  (A).  At  the  time  when  the  copy  of  the  declaration 
and  notice  is  delivered  to  the  tenant  in  possession,  he  must  be 
informed  of  the  nature  of  the  proceeding,  and  the  notice  should  be 
read  to  him,  or  the  substance  of  it  fully  explained.  But  if  the 
tenant  upon  whom   the   declaration   is  personally  served,   is  an 

(ff)  Merrell  f.  Smiihi  Cro.  Jac,  311.  see  above  rule. 

(h)  R.  G.  H.  T.  2  Will.  IV.  Reg.  IV.  (*)  Per  Patteson,  J.,  Doe  d.  Evaru  v. 

(t)  For  form  of  declaration  by  original,      Roe,  2  A.  &  E.  12. 


(26)  Ejectio  firnice  of  30  acres  of  land  in  D.  &  S.  The  defendant 
was  found  guilty  of  10  acres,  and  as  to  the  residue,  not  guilty ;  and  it 
was  moved,  in  arrest  of  judgment,  that  it  is  uncertain  in  which  of  the  vills 
this  land  lay,  and  therefore  no  judgment  can  be  given,  nor  any  execution. 
But  the  objection  was  overruled ;  and  it  was  adjudged  for  the  plaintiff; 
for  the  sheriff  shall  take  his  information  from  the  party  for  what  10  acres 
the  verdict  was.  Portman  v.  Morgan,  Cro.  Eliz.  465.  See  also,  to  the 
same  effect,  Cottingham  v.  King,  1  Burr.  623,  and  Connor  v.  West,  5  Burr. 
2673. 
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attorney,  no  explanation  is  necessarj'  (/).  The  delivery  of  the  decla- 
ration and  notice  accompanied  with  the  explanation  above  men- 
tioned, is  called  service  of  a  declaration  in  ejectment.  Formerly, 
landlords,  to  whom  a  right  of  entry  had  accrued  during  or  imme- 
diately after  Hilary  and  Trinity  Terms  respectively,  were  unable  to 
prosecute  ejectments,  so  as  to  try  the  same  at  the  assizes  immediately 
ensuing;  but  now,  by  stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  70,  s. 
36,  [23rd  July,  1830,]  "  in  all  actions  of  ejectment  by  any  landlord 
against  his  tenant,  or  against  any  person  claiming  through  or  under 
such  tenant,  for  the  recovery  of  any  lands  or  hereditaments  where 
the  tenancy  shall  expire,  or  the  right  of  entry  shall  accrue  in  (27) 
or  after  Hilary  or  Trinity  Terms  respectively,  it  shall  be  lawfid 
for  the  lessor  of  the  plaintiff,  at  any  time  within  ten  days  after  such 
tenancy  shall  expire,  or  right  of  entry  accrue,  to  serve  a  declaration 
in  ejectment,  entitled  of  the  day  next  after  the  day  of  the  demise  in 
such  declaration,  whether  the  same  shall  be  in  term  or  in  vacation, 
with  a  notice  thereunto  subscribed,  requiring  the  tenant  in  posses- 
sion to  appear  and  plead  within  ten  days ;  and  proceedings  shall  be 
had,  and  rules  to  plead  entered  and  given,  as  nearly  as  may  be, 
as  if  such  declaration  had  been  duly  served  before  the  preceding 
term.  Provided,  that  no  judgment  shall  be  signed  against  the 
casual  ejector,  until  default  of  appearance  and  plea  within  such  ten 
days,  and  that  at  least  six  clear  days'  notice  of  trial  shall  be  given 
to  the  defendant,  before  the  commission  day  of  the  assizes  at  which 
such  ejectment  is  intended  to  be  tried  (28).  Provided  also,  that 
defendant  may,  at  any  time  before  trial,  apply  to  a  judge,  by  sum- 
mons in  the  usual  manner,  for  time  to  plead,  or  for  staying  or  setting 
aside  the  proceedings,  or  for  postponing  the  trial  until  the  next 
assizes,  and  the  judge  may  make  such  order  as  to  him  shall  seem 
expedient.*"  By  sect.  37,  the  declaration  may  be  entitled  specially 
of  the  day  next  after  the  day  of  demise,  whether  in  term  or  in 
vacation.     The  foregoing  statute  is  confined  to  issuable  terms  (m). 

(0  Doe  d,  Duke  qf  Portland  v.  Roe,  3  (m)  Doe  v.  Roe^  2  C.  &  J.  45. 

M.  &  Gr.  397  ;  4  Scott's  N.  R.  22. 


(27)  That  is,  m  full  term.  Trinity  Term  begins  on  the  22nd  of  May, 
(s.  6).  Where  the  right  accrued  on  the  20th  of  May,  after  the  essoign 
day ;  but  before  the  first  day  of  term,  it  was  holden,  that  the  statute  did  not 
apply.     Doe  v.  Roe,  1  Dowl.  P.  C.  79. 

(28)  It  is  not  necessary  to  prove,  at  the  trial,  under  this  section,  the 
notice  of  trial.  Doe  d.  Antrobus  v.  Jephaoriy  B.  K.  E.  T.  1832.  Jervis's 
New  Rules  and  Statutes,  3rd  edit.  p.  143,  n. 
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VII.  Of  the  Service  of  Declaration. 

The  tenant  or  tenants  in  possession  may  be  served  personally 
at  any  place.  But  in  cases  where  tenant  in  possession  cannot  be 
served,  service  on  the  wife  of  tenant  in  possession  must  be  either  oa 
the  land  in  question,  or  at  the  dwelling-house  of  the  husband.  In 
this  case,  from  the  fact  of  the  wife  being  served  on  the  premises  (n\ 
or  at  the  dwelling-house  of  the  husband  though  not  on  the  pre- 
mises, the  court  presumes  that  the  parties  are  living  together  as 
man  and  wife,  and  that  the  husband  has  notice  of  the  proceedmgs : 
and  on  this  presumption,  such  service  is  deemed  good.  Where 
premises  demised  on  lease  to  one  person,  have  been  underlet  to 
others,  it  is  necessary  to  serve  separately  all  the  under-tenants  (a). 
Service  on  one  of  several  joint- tenants  has  been  holden  (p)  sufficient. 
So  service  on  the  messenger  in  possession  of  the  premises,  and  on 
the  official  assignee,  tenant  being  bankrupt  (q).  Where  the  tenant 
in  possession  had  rendered  the  premises  inaccessible,  and  had 
evaded  personal  service,  the  court  held  it  sufficient  to  leave  the 
declaration  and  notice  at  the  counting-house  (r)  of  the  tenant  in 
possession.  Where  a  tenant  in  possession  had  absconded,  leaving 
the  key  of  his  house  in  the  hands  of  a  broker,  with  instructions  to 
let  the  house ;  it  was  holden  (5),  that  service  of  the  declaration  on 
the  broker,  and  fixing  a  copy  on  the  door  of  the  house,  was  sufficient. 
Personal  service  on  a  lunatic  in  an  asylum,  no  committee  having 
been  appointed,  and  a  copy  of  the  declaration  having  been  also 
served  upon  the  lunatic*s  servant  upon  the  premises,  has  been 
holden  sufficient  {t). 

In  ejectment  for  part  of  the  bed  of  the  Grand  Junction  Canal, 
service  of  the  declaration  on  the  clerk  of  the  Grand  Junction  Cana! 
Company  (which  is  a  corporation),  at  their  office,  was  held  sufficient 
for  a  rule  nisi  for  judgment  against  the  casual  ejector  (u). 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  posses- 
sion, on  the  premises^  is  good  service,  provided  the  service  be  after- 
wards acknowledged  by  the  tenant  himself,  and  it  appears  that  he 
has  received  it  before  the  term  (or),  but  not  otherwise  (y) ;  and  a 
mere  acknowledgment  of  the  wife  is  not  sufficient  (z).  If  the  tenant 
or  his  wife  refuse  to  receive  the  declaration,  &c.,  a  copy  of  it  should 
be  left  for  them,  or  affixed  to  the  premises :  so  if  there  be  not  any 
person  in  possession  of  the  thing  demised,  a  copy  of  the  declaration 

(n)  Doe  d.  MorUmd  t.  Bayliu,  6  T.  R.  ($)  Do€  d.  Scott  t.  Boe,  6  Bingh.  N.  C. 

765.  207. 

(0)  Doe  d.  Lord  Darlington  v.  Coek,  (t)  Doe  d.  Gibbard  v.  Roe^  3  M.  A  Gr. 

4  B.  &  C.  269.  87  ;  3  Scott's  N.  R.  363. 

{p)  Doe  d.  Clothier  v.  Roe,  6  Dowl.  («)  2>ocd.PVtA«r  v.  Roe,  10 M.&W. 21. 

(P.  C.)  291.  {x)  Roe,  Lessee  qf  Hambrook  v.  Doe, 

(q)  Doe  d.  Baring  t.   Roe,   6  Dowl.  14  East,  441. 

(P.  C.)  456.  (y)  Doe  d.  Lord  Dinorben  v.  Roe,  2  M. 

(r)  Doe  d.  Barrow  ▼.  Roe,  1  M.  &  Gr.  &  W.  374. 

238 ;  1  Scott's  N.  R.  25.  (z)  I  Bos.  &  Pol.  384. 
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and  notice  should  be  affixed  to  some  conspicuous  part.  Where 
there  is  any  thing  unusual  in  the  manner  of  serving  the  declaration, 
it  should  be  mentioned  to  the  court  on  moving  for  judgment  against 
the  casual  ejector ;  and  if  the  court  are  satisfied  that  the  tenant 
has  had  notice  of  the  declaration,  they  will  make  the  rule  for  judg- 
ment absolute  in  the  first  instance ;  if  doubtful,  they  will  grant  a 
rule  requiring  the  tenant  to  show  cause  why  the  service  should  not, 
under  the  special  circumstances,  be  deemed  sufficient,  and  they  will 
prescribe  the  mode  of  serving  the  rule  (a).  Service  (6)  before  the 
first  day  of  the  term  is  now  sufficient.  It  was  holden  not  to  be 
sufficient  that  the  declaration  served  on  a  member  of  the  family  of 
the  tenant  in  possession,  came  into  the  hands  of  the  tenant  before 
the  first  day  of  the  term,  unless  evidence  that  the  declaration  had 
80  reached  the  hands  of  the  tenant,  was  in  the  possession  of  the 
lessor  of  the  plaintiff  early  enough  to  enable  him  to  move  for  judg- 
ment on  the  first  day  of  the  term  (c).  In  a  later  case,  where  it 
appeared  that  after  repeated  unsuccessful  attempts  to  effect  personal 
service  on  the  tenant,  a  copy  of  the  declaration  was  left  with  his 
clerk,  at  his  office,  on  the  premises,  on  the  21st  of  May,  the  day 
before  the  term,  and  that  the  declaration  and  notice  were  on  the 
same  day  served  at  his  residence,  on  his  daughter,  and  on  the  fol- 
lowing day  a  letter  from  the  tenant's  attorney,  dated  May  the  24th, 
was  received  by  the  attorney  of  the  lessor  of  the  plaintiff,  stating 
that  the  tenant  had  put  the  declaration  into  his  hands,  the  rule 
absolute  was  granted  (d),  Semble^  that  although  an  administrator 
may  lay  the  demise  on  a  day  after  the  death  of  intestate,  and  before 
grant  of  administration,  yet  the  declaration  ought  not  to  be  served 
until  after  administration  has  been  granted  («). 


VIII.  Of  the  subsequent  Proceedings,  Judgment  against  Casual 
Ejector,  p.  729  ;  Appearance  of  Defendant,  p.  730 ; 
Consent  Rule,  p.  731  ;  Stat.  11  Geo.  II.  c.  19,  s.  13, 
enabling  Landlord  to  defend,  p.  732. 

If  the  tenant  in  possession  does  not  appear  according  to  the 
notice  subscribed,  and  enter  into  a  rule  callea  the  consent  rule,  the 
plaintiff  may,  at  the  beginning  of  the  term  in  which  the  tenant  in 
possession  ought  to  have  appeared,  move  the  court  for  judgment 
i^ainst  the  casual  ejector.     It  is  not  too  late  to  make  this  motion 

(a)  See  Sprightley  v.  Dunek,  2  Burr.  (c)  Doe  d.  BmsUy  v.  Roe,  1  M.  &  Gr. 

1116 ;  Faifi  v.  Detm,  2  Burr.  1181  ;  Lenee  840. 

qfMethold  ▼.  Norighi,  1  BL  R.  290;  GuU  (d)  Doe  d,  Gibbard  v.  Roe,  3  M.  &  Gr. 

Uner  v.  WagMiaff,  1  Bl.  R.  317;  Doe  d.  87;  3  Scott's  N.  R.  363. 

Hindle  ▼.  Roe,  3  M.  &  W.  279.  (e)  See  argnment  in  Keene  v.  Dee,  B. 

{b)  R.  G.  T.  T.  1  WiU.  lY.     See  ante,  R.  Ireland,  Alcock  &  Napier,  496.  n. 
p.  723. 
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in  the  temi  following  that  in  which  the  tenants  have  had  notice  to 
appear  (cf).  Before  this  motion  can  be  made,  a  rule  to  plead  must 
be  given  (g),  and  the  motion  itself  must  be  founded  on  an  affidavit 
of  service  of  declaration,  either  on  the  tenant  in  possession,  or  in 
such  manner  as  shall  satisfy  the  court,  that  the  tenant  in  possession 
has  had  notice  of  the  proceeding ;  and  the  affidavit  must  state  that 
the  declaration  has  been  explained  (/)  as  well  as  read  over  at  the 
time  of  service.  The  time  for  appeai*ance  depends  on  the  situation 
of  the  premises. 

1.  W/iere  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days,  inclusive, 
next  after  the  motion  for  judgment,  if  such  motion  be  made  at  the 
beginning  of  the  term.  But  where  it  is  in  a  more  advanced  stage 
of  the  term,  the  court  will  exercise  their  discretion,  and  order  the 
tenant  to  appear  immediately,  or  within  one  or  two  days,  so  that 
the  plaintiff  may  give  notice  of  trial  within  the  term.  If  the  motion 
for  judgment  is  made  within  the  last  four  days  of  the  term,  the 
tenant  has  until  two  days  before  the  essoign  day  of  the  subsequent 
term  to  appear  in. 

By  R.  G.  C.  P.  (^),  motion  for  judgment  against  casual  ejector 
in  ejectment  in  London  and  Middlesex,  may  be  made  on  any  day 
during  term. 

2.   Where  the  Premises  lie  elsewhere  than  in  London  or  Middlesex. 

[See  ante,  p.  727,  stat.  1 1  Geo.  IV.  and  1  Will.  IV.  c.  70,  s.  36.] 

The  motion  for  judgment  in  this  case  may  be  made  at  any  time 
within  the  term,  in  which  the  tenant  is  called  on  to  appear ; 
because  the  tenant  has  four  days  after  the  end  of  such  term  to 
appear  in.  This  motion  may  also  be  made  in  the  term  after  that  (A) 
in  which  the  tenant  is  required  to  appear. 

By  R.  G.  H.  4  Vict,  (i),  a  party  entitled  to  appear  to  a  declara- 
tion in  ejectment,  may  appear  and  plead  thereto  at  any  time  after 
service  of  such  declaration,  and  before  the  end  of  the  fourth  day 
after  the  term  on  w^hich  the  tenant  is  required  by  the  notice  to 
appear,  and  may  proceed  to  compel  the  plaintiff  to  reply  thereto,  or 
may  sign  judgment  of  non  pros,  notwithstanding  such  plaintiff  may 
not  have  obtained  a  rule  for  judgment  on  such  service  of  declara- 
tion ;  and  a  plaintiff  who  may  have  omitted  to  obtain  a  rule  for 
judgment  within  the  time  prescribed  by  the  present  rules  and  prac-^ 
tice,  shall  be  entitled,  on  production  of  such  plea,  to  an  order  of  a 

(d)  Doe  d.  Walker  v.  Roe,  9  M.  &  W.  {g)  A  Bingh.  N.  C.  366. 

426.  (A)  Doe  d,  Barth  v.  Roe,  4  Bingh.  N. 

(e)  R.  T.  18  Car.  II.  B.  R.  C.  675. 

m  Doe  d.  Wade  v.  Roe,  6  Dowl.  P.  C.  (i)  2  M.  &  Gr.  239  ;  2  Scott's  N.  R.  430 ; 

51.  1  Q.  B.  1 ;  4  P.  &  D.  522. 
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judge  for  leave  to  draw  up  a  rule  for  judgment,  as  of  the  time 
of  which  such  rule  for  judgment  should  have  been  obtained. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule,  the 
substance  of  which  is  as  follows : — 1st,  He  consents  to  be  made  de- 
fendant instead  of  the  casual  ejector.  2nd,  To  appear  at  the  suit 
of  the  plaintiff;  and  if  the  proceedings  are  by  bill,  to  file  common 
bail.  3rd,  To  receive  a  declaration  and  plead,  Not  Guilty.  4th,  At 
the  trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist 
upon  title  only.  To  this  rule  are  added  the  following  conditions : — 
1st,  If  at  the  trial  the  defendant  shall  not  confess  lease,  entry,  and 
ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute  his  suit,  de- 
fendant shall  pay  to  plaintiff  the  costs  of  the  non  pros,  and  judg- 
ment shall  be  entered  against  the  casual  ejector  by  default.  2nd, 
If  a  verdict  shall  be  given  for  defendant,  or  plaintiff  shall  not  prose- 
cute his  suit  for  any  other  cause  than  the  non-confession  of  lease, 
entry,  and  ouster,  the  lessor  of  the  plaintiff  shall  pay  costs  to  the 
defendant.  Defendants  having,  in  many  instances,  put  the  plaintiff, 
after  the  title  had  been  established,  to  rive  evidence  that  the  defen- 
dant was  in  possession  at  the  time  of  ejectment  brought,  and  many 
plaintiffs  having  been  nonsuited  for  want  of  such  proof,  and  such 
practice  being  considered  as  contrary  to  the  true  meaning  of  the 
consent  rule,  it  was  ordered  (A),  that  the  defendant  should  specify, 
in  the  consent  rule,  for  what  premises  he  intends  to  defend,  and 
should  consent  to  confess,  that  he  or  (if  he  defends  as  landlord)  his 
tenant  was  in  possession  thereof  at  the  time  of  the  service  of  decla- 
ration  ;  and  if  upon  the  trial  he  should  not  confess  such  possession, 
as  well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  should  not 
be  able  further  to  prosecute  his  suit,  then  no  costs  should  be  allowed 
for  not  further  prosecuting  the  same,  and  the  defendant  should  pay 
costs  to  the  plaintiff.  N.  It  is  not  incumbent  on  the  plaintiff  in 
ordinary  cases,  to  produce  the  consent  rule  (Z) ;  the  only  instance 
in  which  it  can  now  be  necessary  to  produce  the  rule  is,  where  the 
plaintiff,  directing  his  case  to  certain  premises,  the  other  party  con- 
tends that  he  does  not  defend  for  those  ;  there  it  may  be  requisite 
to  produce  the  rule,  to  show  for  what  he  does  defend. 

Formerly,  by  the  practice  of  Q.  B.,  the  plea  and  consent  rule 
were  filed  at  the  chambers  of  one  of  the  judges  of  that  court ;  but 
now  (wi),  the  plea,  with  the  consent  rule  annexed  thereto,  is  to  be 
delivered  in  like  manner  as  pleas  in  other  actions. 

Where  the  tenant  in  possession  is  merely  an  under-tenant  to 
some  other  person,  as  soon  as  the  declaration  in  ejectment  is  deli- 
vered to  him,  he  is  obliged,  by  stat.  11  Geo.  II.  c.  19,  s.  12,  to  give 

(k)  Reg.  Gen.  B.  R.  M.  T.  1820 ;  4  B.  Roe,  1  Q.  B.  700 ;  1  G.  &  D.  220. 

&  A.  196 ;   C.  B.  H.  T.  1821 ;  2  B.  &  B.  (/)  Doe  d.  Greaves  ▼.  Raby,  2  B.  &  A. 

470;  Exch.  2  Geo.  IV.    This  rule  extends  948. 

to  mumcipal  corporations.    Doe  d.  Parr  t.  (m)  R.  G.  H.  1  Vict.  7  A.  &  £.  972. 
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notice  of  such  delivery  to  his  landlord,  under  pain  of  forfeiting  three 
years'  improved  (n)  or  rack  rent  of  the  premises  holden.  N.  This 
penalty  does  not  attach  on  the  tenant  of  mortgagor,  who  omits  to 
give  him  notice  of  ejectment  brought  by  mort^gee,  1  T.  R.  647 ; 
because  the  statute  only  extends  to  cases  \mere  ejectments  are 
brought  inconsistent  with  landlord's  title.  This  wise  provision  of 
the  statute  was  intended  to  prevent  fraudulent  recoveries  of  the 
possession,  by  collusion  with  the  tenant  of  the  land.  And  by  the 
same  statute,  s.  13,  the  court  where  the  ejectment  is  brought,  is 
empowered  to  suffer  the  landlord  (o)  to  make  himself  defendant 
with  tenant,  if  he  shall  appear ;  and  by  the  same  clause,  although 
if  the  tenant  shall  refuse  or  neglect  to  appear,  judgment  shall 
be  signed  against  the  casual  ejector ;  yet  the  landlord  shall  be  per- 
mitted to  appear  by  himself,  on  his  consenting  to  enter  into  the 
usual  rule ;  and  judgment  against  the  casual  ejector  shall  be  stayed 
until  further  order  (p).  Who  shall  be  considered  a  landlord,  within 
the  meaning  of  this  act,  is  sometimes  a  difficult  question  to  deter- 
mine :  the  following  persons  have  been  so  considered :  1.  Devisee 
in  trust,  4  T.  R.  122.     2.  In  Doe  d.  Tilyard  v.  Cooper^  a  mort- 

?igee  under  the  defendant  was  permitted  to  defend  with  him  (7). 
he  following  persons  have  not  been  deemed  landlords  within  tne 
meaning  of  tnis  act :  1.  A  devisee,  where  the  ejectment  was  brought 
by  the  heir ;  Roe  d.  Leake  v.  Doe,  M.  29  Geo.  II.  C.  B.  Bull.  N. 
P.  95.  2.  A  mortgagee,  who  had  never  received  rent,  tft.  The 
question  to  be  considered  in  all  cases  is,  whether  the  party  applying 
to  defend  as  landlord,  be  himself  interested  in  the  event  of  the  suit ; 
or  whether  he  be  merely  set  in  motion  for  the  purposes  of  some 
other  person  :  if  the  latter  be  the  case,  the  court  will  not  permit  a 
mortgagee  to  defend  as  landlord  (r).  3.  Cestui  que  trust,  not 
having  been  in  possession.  3  T.  R.  783,  In  all  cases  of  vacant 
possession  («),  unless  such  as  are  within  stat.  4  Geo.  II.  c.  28  (which 
see  in  next  section,)  no  person  claiming  title  will  be  let  in  to  defend  ; 
but  he  who  can  first  seal  a  lease  on  the  premises,  must  obtain  pos- 
session, and  any  other  person  claiming  title  may  eject  him  if  he  can ; 
and  by  the  course  of  the  court,  no  defence  can  be  made  in  these 
cases  but  by  the  defendant  in  the  ejectment,  who  is  a  real  ejector. 
In  Martin  v.  Davis,  Str.  914,  the  court  refused  to  let  the  parson 
of  Hampstead  chapel  defend  for  right  to  enter  and  perform  divine 
service  only ;  notwithstanding  the  case  of  Hollingsworth  v.  Brewster, 
Salk.  256,  observing  that  that  case  had  often  been  denied  since.  If 
a  party  should  be  iidmitted  to  defend  as  landlord,  whose  title  is  in- 

(«)  See  Crocker  v.  FothergiU,  2  B.  &  A.  (q)  8  T.  R.  645. 

652.  (r)  Doe  d,  Peareon  t.  Roct  6  Bingfa. 

(0)  Landlord  might  have  defended  with  613. 

tenant  before  this  statute,  Salk.  257 ;  7  (s)  Arg.  per  Eyre,  Serjt.,  and  said  by 

Mod.  70 ;  3  Burr.  1301 ;  bat  the  2nd  pro-  the  reporter  to  be  the  constant  practice, 

▼ision  in  this  section  is  new.  Bsp.  Beauchampt  Barnes,  4to.  edit.  177. 

(p)  See  Jonee  y.  Bdwardt,  Str.  1241. 
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consistent  with  the  possession  of  the  tenant,  the  lessor  of  the  plain- 
tiff may  apply  to  the  court,  or  to  a  judge  at  chambers,  and  have  the 
role  discharged  with  costs  (^). 


IX.  Of  the  Proceedings  in  Ejectment,  directed  by  Stat.  4  Oeo. 
II.  c.  28,  s.  2,  in  order  to  obviate  the  Difficulties  attending 
Re-entries  at  Common  Law^  for  Non-payment  of  Rent 
Arrear^  p,  733  ;  Of  the  Proceedings  where  the  Possession 
is  vacant^  p.  735. 

Bt  stat.  4  Geo.  II.  c.  28,  s.  2,  it  is  enacted,  ^'  That  in  all  cases 
between  landlord  and  tenant,  when  half  a  year's  rent  shall  be  in 
arrear,  and  the  landlord  has  a  right  of  entry  for  non-payment 
thereof,  he  may,  without  a  formal  demand  or  re-entry^  serve  a 
declaration  in  ejectment;  or,  in  case  the  same  cannot  be  legally 
served,  or  no  tenant  be  in  actual  possession,  affix  the  same  upon  the 
door  of  any  demised  messuage ;  or^  in  case  such  ejectment  shall  not 
be  for  the  recovery  of  any  messuage,  then  upon  some  notorious 
place  of  the  lands,  &c.,  comprised  in  the  declaration  in  ejectment, 
and  such  affixing  shall  be  deemed  legal  service ;  and  in  case  of 
judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be  proved  on 
the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  declaration  served,  and  that  no  sufficient  distress  was 
to  he  found  on  the  premises  (tt),  countervailing  the  arrears  then  due, 
and  tnat  the  lessor  had  power  to  re-enter ;  then^  and  in  every  such 
casCy  the  lessor  in  ejectment  shall  recover  judgment  and  execution, 
in  the  same  manner,  as  if  the  rent  in  arrear  had  been  legally  de- 
manded, and  re-entry  made ;  provided  (x),  that  if  the  tenant,  at  any 
time  before  the  trial  in  such  ejectment,  shall  pay  or  tender  to  the 
landlord  or  his  attorney,  or  pay  into  court,  the  rent  arrear  and 
costs,  all  further  proceedings  on  the  ejectment  shall  be  discon- 
tinued "(29).      It  has  been  supposed   that  the   preceding  statute 

(0  I>0€  d.Harwood  ▼.  Lipphteoti,  Ad.      East,  286. 
Eject.  230.  (*)  Sect.  4. 

(«)  See   Doe  d.  Smelt  t.  FuekaUj  15 


(29)  Before  this  statute,  courts  of  law  and  equity  exercised  a  discre- 
tionary power  of  staying  the  lessor  from  proceeding  at  law,  in  cases  of 
forfeiture  for  non-payment  of  rent,  by  compelling  him  to  take  the  money 
dm  to  him.  See  the  opinion  of  Lee,  C.  J.,  in  Archer  v.  Snapp,  Andr. 
341  ;  2  Salk.  597  ;  8  Mod.  345 ;  10  Mod.  383  :  2  Vem.  103 ;  1  Wils, 
75  ;  2  Str.  900.  By  this  statute,  the  service  of  the  declaration  in  eject- 
maat  is  snbstitated  for  the  demand  of  rent,  which,  at  common  law,  must 
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only  applied  to  cases  of  ejectment  brought  after  half  a  year's  rent 
due,  where  no  sufficient  distress  was  to  be  found  upon  the  premises. 
But  in  a  late  case,  {Roe  v.  Davis,  7  East,  363,)  it  was  holden,  that 
the  statute  was  more  general  in  its  operation.  And,  according  to 
Lord  Tenter  den,  these  words,  *'  no  sufiScient  distress  was  to  be 
found  on  the  premises,"  must  mean  no  sufficient  distress,  which  can 
be  got  at ;  hence,  where  the  outer  door  was  locked,  so  that  the 
landlord  could  not  get  at  the  premises,  Lord  T,  held,  that  there  was 
not  any  sufficient  distress  ;  for  there  was  not  any  available  distress. 
Doe  V.  Dyson,  M.  &  Malk.  77.  The  application  to  the  court  (y), 
on  the  part  of  the  tenant,  to  stay  proceedings,  must,  by  the  very 
terms  of  the  act,  be  made  before  trial.  In  ejectment  by  a  land- 
lord (z),  the  tenant  moved  to  stay  proceeding,  upon  payment  of 
rent  arrear  and  costs.  On  a  rule  to  show  cause,  it  was  insisted, 
for  the  plaintiff,  that  the  case  was  not  within  the  preceding 
statute ;  because  it  was  not  an  ejectment  founded  singly  on  the  act, 
but  it  was  brought  likewise  on  a  clause  of  re-entry  in  the  lease  for 
not  repairing,  and  the  lease  was  produced  in. court.  However,  the 
rule  was  made  absolute,  with  liberty  for  the  plaintiff  to  proceed 
upon  any  other  title.  Where  an  ejectment  is  brought  on  the  pre- 
ceding statute  for  the  forfeiture  of  a  lease  (a),  acceptance  of  rent 
afterwards,  by  the  landlord,  has  been  holden  a  waiver  of  the  for- 
feiture ;  for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party 
waives  the  penalty  (6).  Landlord  having  a  right  of  re-entry  for 
non-payment  of  rent,  brought  an  ejectment,  and  proved  a  demand 
of  half  a  year's  rent,  after  the  day  on  which  it  was  due,  and  a 
refusal  on  the  part  of  the  defendant  to  pay  it  before  the  re-entry. 
It  appeared  that   there  was  a  sufficient  distress  on  the  premises 

(j/)  Roe  V.  Davis,  7  East,  303.  Cowp.  247. 

{z)  Pure  d.  Withers  v.  Sturdy ,  H.  1 752 ;  (b)  See   further  as  to  waiver  of  for- 

Bull.  N.  P.  97.  feiture,  antey  p.  714. 
(a)  Per  Aston,  J.,  in  Doe  v.  Batten, 


have  been  made  upon  the  exact  day  when  the  forfeiture  accrued,  in  case 
of  non-payment,  for  the  precise  rent,  at  the  proper  place  of  payment,  at  a 
convenient  hour  before  sunset.  See  these  particulars  fully  commented 
upon  in  the  note  to  Duppa  v.  Mayo,  1  Saund.  287,  a.  Ejectment  on  a 
demise  laid  on  the  10th  May,  1824.  Defendant  was  tenant  under  a  lease, 
by  which  the  rent  was  made  payable  at  Lady  Day  and  Michaelmas,  and 
in  which  there  was  a  proviso  for  re-entry  on  non-payment  of  rent  for 
thirty  days.  Half  a  year's  rent  was  due  at  Lady  Day,  1824,  and  there 
was  no  sufficient  distress  on  the  premises ;  the  declaration  was  served  on 
the  14th  May,  1824.  It  was  holden,  that,  although  the  service  of  decla- 
ration was  on  a  day  subsequent  to  the  day  of  demise,  the  plaintiff  was 
entitled  to  recover,  inasmuch  as  the  title  must  be  taken  to  have  accrued 
on  the  30th  day  after  the  rent  became  due,  viz,  the  24th  of  April.  The 
statute  does  not  require  that  the  day  of  demise  must  be  the  very  day 
when  declaration  is  served.    Doe  d,  Lawrence  v.  Shawcross,  3  B.  &  C.  752. 
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during  the  whole  time.  It  was  holden  (c),  that  the  lessor  of  the 
plaintiff  could  not  recover  either  at  common  law,  or  under  the  pre- 
ceding statute :  not  by  the  former,  because  the  rent  was  not 
demanded  on  the  day  when  it  became  due ;  Co.  Litt.  201 ;  7  Rep. 
28 ;  nor  by  the  latter,  because  there  was  a  sufficient  distress  on  the 
premises.  Upon  a  lease  reserving  rent  payable  quarterly,  with  a 
proviso,  that  if  the  rent  be  in  arrear  twenty-one  days  next  after 
day  of  payment,  being  lawfully  demanded^  the  lessor  may  re-enter : 
it  was  holden  (rf),  by  three  judges  (dissentiente  Lord  Ellen- 
boroughy  C.  J.),  that  five  quarters  being  in  arrear,  and  no  sufficient 
distress  on  the  premises,  the  lessor  might  re-enter  without  a 
demand.  Lands  were  devised  in  fee,  charged  with  an  annuity ;  and 
power  was  given  to  the  annuitant  to  distrain,  if  the  annuity  were  in 
arrear  for  twenty  days  after  the  day  of  payment,  being  lawfully 
demanded  ;  power  was  also  given,  if  the  annuity  should  be  in  aiTear 
for  forty  days,  to  enter  and  take  the  profits,  until  the  annuitant 
should  be  thereby  paid  all  arrears  with  costs ;  it  was  holden  (^), 
that  upon  the  annuity  being  forty  days  in  arrear,  the  annuitant  was 
entitled  to  recover  in  ejectment,  although  no  demand  was  made ; 
for  this  was  not  a  case  of  forfeiture  for  non-payment  of  an  annuity, 
but  only  a  right  to  enter  and  receive  the  profits  until  the  arrears 
were  satisfied. 

Of  the  Proceedings  where  the  Possession  is  vacant. — In  eases 
between  landlord  and  tenant,  where  one  half-year's  rent  is  in  arrear, 
and  the  landlord  has  a  right  of  entry,  the  mode  of  proceeding, 
where  the  premises  are  untenanted,  is  marked  out  by  the  preceding 
statute.  In  other  cases  of  a  vacant  possession,  the  mode  of  pro- 
ceeding is  thus  :  A .  (the  person  claiming  title)  by  letter  of  attorney 
empowers  B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  premises 
in  question,  to  C.  This  lease  is  executed  on  the  premises,  B.  and 
C.  only  being  thereon ;  then  B.  leaves  C.  in  possession,  who  is 
turned  out  by  D.,  to  whom,  while  on  the  premises,  E.  delivers  a 
declaration  in  ejectment.  A  rule  to  plead  having  been  given,  and 
not  complied  with,  a  motion  is  made  for  judgment,  which  is  granted 
of  course.  This  motion  must  be  supported  by  an  affidavit  of  the 
above-mentioned  proceedings,  viz.  the  execution  of  the  power  of 
attorney,  the  lease,  entry,  ouster,  and  delivery  of  declaration ;  a  copy 
whereof  is  annexed  to  the  affidavit.  A .  made  a  lease  of  an  alehouse 
in  London  (/*),  for  years.  The  lessee,  before  the  expiration  of  the 
term,  left  it,  and  took  another  house  in  Wapping ;  but  there  was 
some  liquor  and  old  vessels  left  in  the  first- mentioned  house,  and 
the  doors  were  locked.  Upon  this  the  landlord  sealed  a  lease  on 
the  premises,  and   brought  an  ejectment,  as  on  a  vacant  posses- 

(c)  Doe  d.  Fortter  v.  Wandiasi,  7  T.  tesout  J.,  in  Doe  d.  Chawner  v.  Boulter , 

R.117.  6A.&E.  687. 

(rf)  Doe  d.  Scholefield  v.  Alexander ^2  (/)  Savage  v. Dent,  M.  10  Geo.  II.  B. 

M.  &  S.  525.  R.  MSS. ;   2  Str.  1064  ;  BuU.  N.  P.  97, 

(e)  Doe  d.  Biaee  v.  Honley,  1  A.  &  E.  S.  C.  shortly  stated. 
766 ;  3  Ne?.  &  Man.  567,  cited  by  Pat* 
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sdon,  and  accordingly,  had  judgment  and  execution ;  to  set  aside 
which,  a  motion  was  made.  In  addition  to  the  foregoing  facts 
it  appeared,  that  only  one  quarter's  rent  was  in  arrear,  and  that 
the  landlord  had  seen  his  tenant  a  short  time  only  before  he 
brought  the  ejectment.  Lord  Hardwicke^  C.  J. — **  If  only  one  quar^ 
ters  rent  was  in  'arrear,  the  landlord  could  not  proceed  against 
the  tenant  on  the  statute  4  Geo.  II.  c.  28.  But  then,  taking 
this  as  it  stood  at  common  law,  the  question  will  be,  whether  this 
was  such  a  vacant  possession  as  to  enable  the  landlord  to  bring 
an  ejectment  in  this  manner.  For  though  a  tenant  does  not  live 
on  the  premises,  yet  it  cannot,  from  that  circumstance  alone,  be 
called  a  vacant  possession ;  as  if  a  person  uses  one  house  and  lives 
in  another,  that  will  be  a  good  possession  of  both.  Here  the  tenant 
had  actual  possession  of  the  premises,  by  keeping  his  liquor  there, 
and,  as  appears,  was  such  a  person  as  the  landlord  might  have 
served  personally  with  an  ejectment ;  for  a  declaration  in  ejectment 
may  be  served  on  the  tenant  himself  anywhere,  though  the  wife 
can  be  served  with  it  only  on  the  premises  (30).  I  remember  a 
case  where  a  person  in  the  Fleet  was  served  with  an  ejectment.  If 
the  tenant,  in  this  case,  sometimes  absconded,  and  only  appeared 
on  Sundays,  then  the  landlord  should  have  applied  to  the  court  for 
a  special  rule,  as  to  the  service  of  the  declaration  in  ejectment.^ 
Probyn^  J.,  mentioned  a  case  where  hay  was  left  in  a  barn  by  a 
tenant,  and  that  was  holden  suiScient  to  keep  the  possession.  The 
court  ordered  the  judgment  and  execution  to  be  set  aside  with  costs. 
Where  the  premises  to  be  recovered  consisted  of  unfinished  houses ; 
it  was  holden  (^),  that  the  course  was  to  proceed  as  on  a  vacant 
possession ,  and  not  by  affixing  the  declaration  on  the  doors  of  the 
houses.  The  stat.  11  Geo.  II.  c.  19,  s.  16,  authorizes  two  or  more 
Js.  P.,  in  cases  where  tenants  holding  premises  at  rack  rent  or  three 
quarters  of  yearly  value,  who  are  in  arrear  one  year^  desert  them 
and  leave  them  unoccupied  so  as  no  sufficient  distress  can  be  had, 
to  go  and  view  and  affix  on  the  most  notorious  part  of  the  premises 
a  notice  in  writing  what  day  (at  the  distance  of  fourteen  days  at 
least)  they  will  return  to  take  a  second  view;  and  if  upon  such 
second  view  the  tenant  or  some  person  in  his  behalf  does  not  appear 
and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  upon  the 
premises,  then  the  justices  may  put  the  landlord  into  possession. 
The  statute  67  Geo.  III.  c.  52,  extends  the  foregoing  provision  as 
against  tenants  who  are  in  arrear  for  one  half-year.  By  the  17th 
sect,  of  the  11  Geo.  II.  an  appeal  is  given  to  the  judges  at  the 
next  assize ;  the  tenant,  therefore,  may  have  suuunary  redress,  if 
any  wrong  has  been  done  ;  and  the  appeal  is  not  attended  with  any 

ijf)  Doe  d.  Showell  y.  Roe,  2  Cr.  M.  &  R.  42. 


(30)  Or  at  the  dwelling-house  of  the  husband,  if  it  appears  that  wife  is 
living  with  husband.     Ftd.  4  T.  R.  465. 
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great  risk,  for,  if  it  is  dismissed,  the  amount  of  costs  to  be  awarded 
against  the  tenant  cannot  exceed  51.  It  is  not  necessary  that  any 
complaint  should  be  made  on  oath  {h)  in  order  to  justify  the  inter- 
ference of  the  magistrates.  The  request  of  the  lessor  or  landlord, 
or  his  or  her  bailiff  or  receiver,  is  sufficient.  Although  the  tenant 
has  a  summary  remedy  by  appeal  to  the  justices  of  assize,  yet  the 
record  of  the  proceedings  in  pursuance  of  the  statute  unappealed 
from,  is  conclusive  as  to  the  magistrat^es,  and  will  aiford  a  complete 
defence  to  them  in  an  action  of  trespass.  In  a  case  (i)  where  the 
magistrates  had  adjudicated  erroneously  on  the  fact  of  desertion, 
and  the  judges  of  assize  on  appeal  had  made  an  order  for  the  resti- 
tution of  tl^  farm  to  the  tenant  with  costs;  and  the  tenant  after- 
wards brought  trespass  for  the  eviction,  against  the  magistrates, 
the  constables,  and  the  landlord ;  it  was  holden,  that  the  record  of 
the  proceedings  before  the  magistrates  was  an  answer  to  the  action 
on  the  behalf  of  all  the  defendants.  On  appeal,  under  11  Geo.  II. 
c  19,  s.  17,  against  an  order  made  by  two  magistrates,  giving  pos^ 
session  to  a  landlord  under  sec.  16,  the  order  made  by  the  judges 
for  restitution,  was  not  directed  to  any  person.  It  was  holden,  that 
a  mandamus  could  not  issue  commanding  the  two  magistrates  to 
make  restitution  (A). 


X.  Of  the  Pleadings  and  Defence^  p.  7*S7 ;  Entry  barred  by  Fine 
and  Non-claim^  p.  738  ;  Entry  barred  by  Statute  of  Limita- 
tions, 21  Jac.  /.  c.  16,  3  ^  4  Will  IV.  c.  27,  p.  742. 

Special  pleas,  either  in  bar  or  abatement,  are  seldom  pleaded  to 
this  action  ;  because,  according  to  the  modem  practice,  if  the 
defendant  appears,  he  generally  enters  into  the  consent  rule,  by  the 
terms  of  which  he  is  bound  to  plead  the  general  issue,  Not  Guilty  (Z). 
Although  the  rule  of  H.  T.  4  Will.  IV.  requiring  pleadings  sub- 
sequent to  the  declaration  to  be  delivered  between  the  parties,  did 
not  apply  to  actions  of  ejectment  (m),  yet  now,  by  R.  G.  H.  1  Vict. 
{ante,  p.  731,)  the  plea,  with  the  consent  rule  annexed,  is  to  be 
delivered  in  like  manner  as  pleas  in  other  actions ;  with  regard  to 
the  declaration,  it  has  been  holden  (n),  that  it  must  commence  and 
conclude  in  the  usual  form,  for  it  is  not  within  the  rules  of  M.  T. 
3  Will.  IV. 

Of  the  Defence. — As  an  action  of  ejectment  is  founded  on  a 
right  of  entry  in  the  party  claiming  title,  if  the  defendant  can  show 
that  such  right  has  been  tolled  or  taken  away,  it  will  be  a  sufficient 

(A)  Bastm  v.  Carew,  3  B.  &  C.  649.  (0  Runn.  Eject.  233. 

(0  AMkcroft  y.  Bowme  and  others,  3  B.  (m)  Doe  d.  WiUtame  v.  WilUanu,  4  Ne?. 

8c  Ad.  684.  &  Man.  259. 

(k)  R.  T.  Train,  12  A.  &  E.  761 ;  4  P.  (n)  Doe  d,  Gilleit  v.  Hoe,  1  Cr.  M.  &  R. 

ft  D.  325.  19 ;  4  Tyrw.  649. 
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defence  to  the  action.  Under  the  old  law,  as  it  stood  before  the 
Slst  December,  1833,  (for  which  see  former  editions  of  this  work,) 
a  right  of  entry  might  have  been  taken  away  by  descent  cast,  dis- 
continuance, or  warranty ;  but  that  operation  and  effect  has  been 
removed  by  a  late  statute  (p).  Another  mode  of  defeating  the  right 
of  entry,  and  thereby  barring  the  ejectment,  was  by  fine  and  non- 
claim, — ^but  since  the  same  day,  that  is,  31st  December,  1833,  fines 
and  recoveries  have  been  abolished  (p),  and  more  simple  modes  of 
assurance  substituted  in  their  room.  As  cases,  however,  may  still 
arise,  upon  this  species  of  bar,  it  may  be  convenient  to  retain  that 
portion  of  the  work. 

Entry  barred  ly  Fine  and  Non-claim, — A  fine  at  the  common 
law,  or  fine  without  proclamations,  levied  by  a  tenant  of  the  free- 
hold, not  being  under  any  disability  (y),  was  a  perpetual  bar  to  all 
persons  who  had  right  and  no  impediment  at  the  time  of  fine  levied, 
and  who  did  not  claim  within  a  year  and  a  day  after  the  fine  levied, 
and  execution  thereupon.  But  this  puissance  of  a  fine  was  taken 
away  by  stat.  34  Edw.  III.  c.  16,  by  which  it  was  enacted,  "  that 
the  plea  of  non-claim  should  not  be  any  bar  in  future.'**  Great  in- 
conveniences having  resulted  from  the  provisions  of  this  statute,  the 
legislature  again  interposed,  and  by  statute  1  Ric.  TIL  c.  7,  and  4 
Hen.  VII.  c.  24,  the  ancient  law  was  revived,  though  with  some 
modification :  proclamations  being  required  to  make  fines  more 
notorious,  and  the  time  for  claiming  being  enlarged  from  one  year 
to  five  years.  The  statute  4  Hen.  VII.  c.  24,  (which  is  nearly  a 
transcript  of  statute  1  Ric.  III.)  having  directed,  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and  pro- 
claimed openly  in  court  the  same  term,  and  the  three  next  following 
terms,  at  four  several  days  in  each  term,  proceeds  to  enact,  "  that 
the  proclamations  being  thus  made,  the  fine  shall  conclude  as  well 
privies  (31)   as  strangers:    except  women  covert,  persons   within 

(o)  Stat.  3  &  4  Will.  IV.  c.  27,  s.  39,  {q)  Shep.  Touch.  19 ;  Hargrave's  Co. 

and  3  &4  Will.  IV.  c.  74,  8. 14.  Litt.  121,  a.ii.  (1). 

{p)  3  &  4  WiU.  IV.  c.  74. 


(31)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet  inas- 
much as  the  statute  de  donis  (13  Edw.  I.  c.  1,)  had  expressly  ordained 
that  tenants  in  tail  should  not  have  power  to  alien  the  lands  entailed, 
doubts  were  raised,  whether  fines,  levied  with  proclamations  by  the  ances- 
tor, would  by  force  of  this  statute  4  Hen.  VII.  c.  24,  bar  the  issue  in  tail. 
To  remove  these  doubts,  it  was  enacted  by  statute  32  Hen.  VIII.  c.  36, 
8.  1,  "  that  all  fines  levied  with  proclamations  according  to  statute  4  Hen. 
VII.  c.  24,  by  any  person  of  twenty-one  years  of  age,  of  lands,  &c.  before 
the  fine  levied  entailed  to  the  person  levying  the  fine,  or  to  any  ancestor 
of  the  same  person,  in  possession,  reversion,  remainder,  or  use,  imme- 
diately after  proclamations  made,  shoidd  be  adjudged  a  bar  against  him 
and  his  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
claiming  only  to  his  use,  or  to  the  use  of  any  heir  of  his  body.*'      This 
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twenty-one  years,  of  age,  in  prison,  or  out  of  the  realm,  or  not  of 
whole  mind  at  the  time  of  the  fine  being  levied,  not  parties  to  such 
fine,  so  as  the  said  women  covert,  persons  within  age,  &c.,  or  their 
heirs  (32),  pursue  their  right  by  action  or  entry,  within  five  years 
after  the  removal  of  their  respective  disabilities.""  Then  follow  the 
saving  clauses ;  which  are,  1st,  Saving  to  every  person  and  their 
heirs  {other  than  parties)  such  right  as  they  have  at  the  time  of 
such  fine  engrossed,  so  that  they  pursue  their  claim  by  action  or 
entry  within  five  years  after  the  proclamations  (33).  2nd,  Saving  to 
all  other  persons  such  right,  claim,  and  mterest,  as  first  (34)  shall 


statute,  however,  contained  several  exceptions  particularly  one  of  fines  of 
lands,  of  which  the  reversion  is  in  the  crown.  In  consequence  of  this  ex- 
ception, the  question  again  arose  in  the  Earl  of  Derby*  a  case,  whether,  a 
fine  depending  wholly  on  the  4  Hen.  YII.  was  a  bar  to  the  issue  in  tail ; 
eight  judges  against  three  held  that  it  was.  T.  Raym.  260,  286,  319, 
338  ;  Pollexf.  491  ;  Skin.  95  ;  2  Show.  104  ;  T.  Jo.  237.  See  further 
on  this  subject  Mr.  Hargrave's  excellent  note,  Co.  Litt.  121,  a.  n.  (1).  N. 
A  fine  levied  by  tenant  in  tail  bars  the  estate  tail,  but  not  the  remainders 
or  reversion  expectant  thereon.  Where  a  fine  is  levied  by  tenant  in  tail, 
who  dies  before  all  the  proclamations  are  past;  yet  will  the  issue  in  tail  be 
barred,  provided  the  proclamations  are  afterwards  duly  made.  Pursloufs 
case,  cited  3  Rep.  90,  b. 

(32)  By  this  provision,  the  rights  of  those  persons  who  are  under  dis- 
abilities, and  of  their  heirs,  are  saved  as  long  as  the  disabilities  continue 
and  five  vears  after,  but  no  longer.  A.,  seised  in  fee  of  lands,  died,  leav- 
ing B.  his  heir,  a  feme  covert.  Upon  the  death  of  A.,  a  stranger  made  a 
tortious  entry  on  the  lands,  continued  in  possession,  and  levied  a  fine  sur 
cognizance  de  droit  come  ceo,  ^c.  with  proclamations.  B.  afterwards  died 
under  coverture,  no  entry  having  been  made  on  her  behalf  to  avoid  the 
fine,  leaving  C.  her  heir  not  affected  with  any  of  the  disabilities  mentioned 
in  the  statute.  It  was  holden,  that  C,  who  had  not  pursued  his  right 
within  five  years  after  the  death  of  B.,  was  barred  by  the  fine.  Dillon  v. 
Leman,  2  H.  Bl.  584. 

(33)  By  force  of  this  clause,  persons  having  a  present  right  to  lands 
whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine,  may  pursue 
their  claim  within  five  years,  to  be  computed  from  the  day  on  which  the 
last  proclamation  was  made. 

(34)  One  who  had  a  future  interest,  but  no  present  right  of  entry  at  the 
time  of  the  fine  levied,  died,  and  the  five  years  passed,  and  afterwards  ad- 
ministration was  granted ;  it  was  holden,  that  the  administrator  shoidd 
have  five  years  to  sue  from  the  granting  of  the  letters  of  administration, 
for  none  had  title  of  entry  be/ore,  Sanders  v.  Stanford,  cited  in  Saffyn  v. 
Adams,  Cro.  Jac.  61.  But  where  a  lease  for  years  of  land  was  made  to 
commence  from  the  end  of  a  term  for  years  then  in  being  ;  the  first  term 
expired,  the  second  lessee  did  not  enter,  but  the  reversioner  entered  and 
made  a  feofiment,  and  levied  a  fine  with  proclamations ;  five  years  passed : 
it  was  holden,  that  the  fine  and  the  non-claim  of  the  second  lessee  had  barred 
bim  of  his  term  :  for  although  lessee  for  years  has  not  such  an  estate  as  will 
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accrue  afler  the  proclamations,  by  force  of  any  gift  in  tail,  or  by 
any  other  matter  had  and  made  before  the  fine  levied,  so  as  they 
pursue  their  right  within  five  years  afler  the  same  shall  grow  due ; 
and  further,  if  the  said  persons  are  under  any  of  the  before-men- 
tioned disabilities  at  the  time  when  their  right  first  accrues,  they 
or  their  heirs  may  pursue  their  right  within  five  years  next  after 
the  removal  of  the  disability.  3ra,  Saving  to  every  person,  not 
party  nor  privy  to  the  fine,  their  exception  to  avoid  the  fine,  by 
that>  that  those  which  were  parties  to  the  fine,  nor  any  person 
to  their  use,  had  nothing  in  the  lands  at  the  time  of  the  fine  levied. 
Such  are  the  provisions  of  the  statute  on  which  the  force  and  effect 
of  fines  heretofore  levied,  principally  depended,  and  by  virtue  of 
which,  a  fine  levied  by  tenant  of  the  freehold,  with  five  years'  non- 
claim,  operates  as  a  bar  to  an  ejectment,  except  in  those  cases 
which  are  specially  provided  for  by  the  statute.  The  statute,  as  to 
the  engrossment  of  the  fine  before  the  proclamation,  is  only  direc- 
tory (r).  Where  the  fine  being  levied  at  the  great  sessions,  the 
indorsement  of  the  proclamations  was  headed,  ^^  according  to  the 
form  of  the  statute  C  it  was  holden  («),  that  the  omission  after- 
wards to  state  the  place  where  the  sessions  were  holden,  was  im- 
material. A.,  tenant  for  life,  with  remainder  to  his  own  executors 
for  forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur  conur 
sance  de  droits  with  proclamations,  in  Hil.  T.  1738-4.  B.,  not 
having  made  an  entry  to  avoid  the  fine,  in  1735,  devised  to  C.  for 
life,  with  remainder  to  D.  in  tail,  and  died  in  that  year ;  in  1738, 
A.  died ;  C.  died  in  1803,  not  having  made  an  entry  ;  in  1805,  D. 
entered  for  the  purpose  of  avoiding  the  fine,  and  brought  eject- 
ment. It  was  holden,  that  D.  was  not  entitled  to  recover ;  for  the 
right  of  entry  was  confined  to  five  years  after  the  expiration  of  the 
term  of  forty  years,  that  is,  to  five  years  after  1 778  ;  and  B.  could 
not  by  his  wiU  give  a  right  to  avoid  this  fine  at  a  more  distant 
period  than  the  end  of  the  five  years ;  that  the  devisee  was  exactly 
m  the  same  state  as  the  heir ;  and  that,  as  the  title  of  D.  did  not 
"  first  accrue  to  him  after  the  fine  by  matter  before  the  fine,"  but 
by  the  will  of  B.,  which  was  after  the  fine,  D.  could  not  claim  the 
benefit  of  the  second  saving  (0*  This  statute  extends  to  copy- 
holds (ti).  With  respect  to  the  clauses  relating  to  disabilities, 
it  may  be  observed,  that  if  he  who  has  a  present  right,  and  is  not 

(r)  Doe  d.  FUmiMg  y.  Ford,  1  A.  &  E.  (0  Goodrighi  v.  For§iier,  Exch.  Chr. 

765.  1  Taunt.  578. 


Ad. 


(«)  Doe  d.  Jonee  v.  HarrUon^  3  B.  &  («)  9  Rep.  105,  a. 

764. 


enable  him  to  levy  a  fine,  yet  shall  his  interest  be  barred  by  the  statute  ;  for 
the  words  of  the  statute  are  general ;  {"the  said  fine  with  proclamatums  shall 
be  ajinal  end,  and  conclude  as  well  prifdes  as  strangers  to  the  same  ;")  and 
the  words  of  the  saving  are,  (such  right,  claim,  and  interest^  and  tenant 
for  term  of  years  has  an  interest.  Saffyn  v.  Adams,  5  Rep.  123,  b.;  Gro. 
Jac.  60,  8.  C. 
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under  any  disability,  brings  on  himself  a  disability ;  as  if,  being 
within  the  reahn  at  the  time  of  the  fine  levied,  hie  should  after- 
wards go  beyond  sea,  or  the  like ;  in  these  cases  he  will  not  be 
allowed  any  longer  time  to  pursue  his  right  than  during  the  first 
five' years  after  proclamation  had(:p).  So  when  the  disability  is 
once  removed,  the  five  years  begin  to  run,  and  will  continue  to  run, 
notwithstanding  any  subsequent  disability,  either  voluntary  or  invo- 
luntaiy  (y).  it  will  be  proper  to  remark  also,  that  the  excep- 
tions in  favour  of  infants,  femes  covert,  &c.  extend  to  those  only 
to  whom  a  right  first  accrues,  and  in  whom  it  first  attaches ;  for 
if  a  person  to  whom  a  right  first  accrues,  dies  before  the  expiration 
of  the  five  years,  and  sucn  right  descends  to  his  son,  or  heir  at  law, 
who  is  then  under  age,  or  labours  under  any  of  the  other  disabili- 
ties mentioned  in  the  act,  such  son  or  heir  must  pursue  his  right 
within  the  five  years,  which  began  to  run  in  the  time  of  his  ances- 
tor, otherwise  he  will  be  barred  (z).  A  fine  levied  by  tenant  for 
life  divests  and  displaces  all  estates  in  reversion  or  remainder  (a), 
and  leaves  nothing  in  the  reversioner  or  remainder-man  but  a  mere 
right  of  entry  (35) ;  and  where  the  fine  is  levied  by  tenant  for  life 
ofparcel  of  a  manor,  the  reversion  of  which  parcel  is  in  the  tenant 
in  fee  in  possession  of  the  other  parts  ofi»  the  manor,  the  effect  of 
the  fine  is  to  sever  such  parcel  from  the  manor.  Where  tenant  in 
tail,  under  a  settlement,  (which  also  created  a  term  of  years,)  levied 
a  fine ;  it  was  holden  (6),  that  being  seised  of  the  immediate  estate 
of  freehold,  the  fine  worked  a  discontinuance  and  displaced  the 
remainders,  whereby  he  acquired  a  tortious  fee ;  and  no  step  having 
been  taken  to  set  aside  the  tortious  estate,  it  became  descendible 
and  capable  of  being  devised,  and  the  devisee  therefore  entitled  to 
recover ;  for  a  person  seised  of  a  base  fee  can  devise  it  like  a  fee 
simple. 

Proof  of  Fine. — The  chirograph  of  a  fine  is  evidence  of  such 
fine ;  because  the  chirographer  is  appointed  to  give  out  copies  of 
the  agreement  between  the  parties,  which  are  lodged  of  record  (c). 
But  where  a  fine  is  to  be  proved  with  proclamations,  an  examined 
copy  of  the  proclamations  must  be  produced  in  evidence  (rf)  ;  for 
although  the  chirographer  is  authorized  by  the  common  law  to 
make  out  copies  to  the  parties  of  the  fine^  yet  he  is  not  appointed 
by  the  statutes  to  copy  the  proclamations,  and  therefore  his  in- 
dorsement on  the  back  of  the  nne,  that  the  proclamations  have  been 
duly  made,  will  not  be  sufficient  evidence  (e). 

(#)  Shep.  Touch.  29.  (c)  BuU.  N.P.  229. 

ig)  Doed.  Jhtroe  y.Jomet,  4  T.  R.  300.  (J)  ChettU  v.  Pmmd,  BnU.  N.  P.  229  ; 

(«)  Stowdl  V.  Zouch,  Plowd.  355.  Allen't  case,  Clayt.  51,  S.  P. 

(a)  Ooodrufhi  y.  JPinrnter,  8  East,  552.  (0  See  Doe  d.  Hatch  v.  Etuelt,  6  Taunt. 

\h)  Doe  d.  Cooper  t.  Finch,  4  B.  &  Ad.  486,  7. 
283. 


■•^■^■^^^ 


(35)  This  right  of  entry  was  not  devisable,  S.  C.     But  see  1  Vict. 

c.  26,  8.  3. 
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Untry  barred  by  Stat,  of  Limitations^  21  Jac.  /.  c.  16 ;  3^4 
WilL  fV.  c.  27. — By  the  statute  of  James,  no  person  could  niake 
an  entry  into  any  lands,  tenements,  or  hereditaments,  but  within 
twenty  years  next  after  his  right  or  title  first  descended  or  ac- 
crued. The  plaintiff,  therefore,  in  ejectment,  must  have  proved 
either  actual  possession  or  a  right  of  entry  within  twenty  years,  or 
have  accounted  for  the  want  of  it ;  for,  by  force  of  that  statute,  an 
uninterrupted  adverse  possession  for  that  period  operated  as  a 
complete  bar,  except  in  those  cases  which  fell  within  the  second 
section,  which  comprehend  five  disabilities,  viz.  infancy,  coverture, 
non  compos  mentis,  imprisonment,  and  absence  beyond  seas  (36). 
Under  this  clause,  if  the  party  to  whom  the  right  of  entry  first 
accrued  was  under  disabilities  at  that  time,  he  was  allowed  to  bring 
his  action,  although  the  twenty  years  might  have  expired,  so  as  he 
brought  it  within  ten  years  after  the  removal  of  the  disability. 
And  in  the  case  of  his  death,  the  heir  had  ten  years  from  that  time 
to  brinnj  his  action  (/).  An  opinion  at  one  time  prevailed,  that, 
under  the  foregoing  statute,  successive  tenants  in  tail  had  distinct 
and  successive  rights,  but  that  has  been  decided  otherwise  ;  and  it 
is  now  settled,  that  the  twenty  years  under  the  foregoing  statute 
beffin  to  run  when  the  title  descends  to  the  first  heir  in  tail,  not 
being  under  a  disability  (g).  After  the  removal  of  the  disability, 
when  the  time  once  begins  to  run,  nothing  can  stop  it  {h). 

Notwithstanding  the  foregoing  statute,  the  right  of  bringing  an 
ejectment  frequently  existed  long  after  the  power  of  trying  a  real 
action  had  determined  ;  for  either  when  disabilities  lasted  for  sixty 
years  after  the  death  of  the  ancestor,  or  when  estates  in  remainder 
did  not  come  into  possession  until  after  that  time,  real  actions  were 
barred  by  the  32nd  of  Hen.  VIII.  c.  2,  but  the  right  of  entry  was 
saved  by  the  provisions  of  the  21  Jac.  I.  c.  16  (i). 

But  now  by  stat.  3  &  4  Will  IV.  c.  27  s.  2,  no  person  shall  make 

(f)  Doe  V.  Jeuon,  6  East,  80.  (i)  See  T>'rreir8  Suggestions   on    the 

(ff)  ToUon  V.  Kaye,  3  Brod.  8c  Bingh.  Laws  of  Real  Property,  (not  publishedi) 

217 ;  Coiterell  ▼.  Dutttm,  4  Taunt.  826.  p.  99. 
(A)  Doe  V.  Jmee,  4  T.  R.  300. 


(36)  Ireland  was  a  place  beyond  the  seas  within  this  clause,  Anon,  1 
Show.  91.  But  this  has  been  altered  by  the  new  statute.  ^^^  post.  Sect. 
19>  p.  748.  The  statute  of  Jac.  runs  against  the  lord  of  a  manor  as  well  as 
against  any  other  person ;  Greehy  v.  Preston,  Norfolk  Summ.  Ass.  1728, 
Lord  Raymond,  C.  J. ;  Serjt.  Leeds  MSS.  Hence,  if  a  house,  &c.  be 
built  on  the  waste,  the  lord  should  take  care  to  have  some  entry  made  of 
it  on  his  books,  and  reserve  some  rent  or  service ;  otherwise  he  will  lose 
his  right.  See  Doe  d.  Watt  v.  Morris,  2  Bingh.  N.  C.  189,  on  the  con- 
struction of  the  21  Jac.  I.  c.  14,  limiting  the  right  of  the  crown  to  twenty 
years.  Possession  of  lands  is  not  possession  of  mines  under  them,  where 
there  has  ever  been  a  distinct  grant  of  mines.  Hodgkinson  v.  Fletcher, 
3  Doug.  31. 
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an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same.     In  the  con- 
struction (A)  of  this  act,  the  right  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to 
say,)  1.  When  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits 
of  such  landy  or  in  receipt  of  such  rent^  and  shall^  while  entitled 
thereto^  have  been  dispossessed^  or  have  discontinued  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  dispossession  or  discontinuance  of  possession,  or 
at  the  last  time  at  which  any  such  profits  or  rent  were  so  received ; 
2.  And  when  the  person  claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who  shall  have  continued 
in  such  possession  or  receipt^  in  respect  of  the  same  estate  or  interest^ 
until  the  time  of  his  deathy  and  shall  have  been  the  last  person 
entitled  to  such  estate  or  interest^  who  shall  have  been  in  such  poS" 
session  or  receipt^  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death ;   3.  And  when  the  person  claim- 
ing such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest 
in  possession^  granted,  appointed,  or  otherwise  assured  by  any  instru- 
ment {other  than  a  wilU)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being  in  respect  of  the  same  estate  or  interest 
in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  the  person 
claiming,  or  the  person  through  whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by  virtue  of  such  instrument ;  4.  And 
when  the  estate  or  interest  claimed  shall  have  been  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  rignt  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession ;  5.  And  when  the  person  claiming 
such  land  or  rent,  or  the  person  through  whom  he  claims,  shall  have 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  nave  first  accrued  when  such 
forfeiture  was  incurred  or  such  condition  was  broken. 

(k)  Sect.  3. 
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The  2nd  section  of  this  statute  does  not  apply  to  rent  reseryed  on 
a  demise  (m).  The  object  and  intent  of  the  3rd  section  is  to  explain 
and  give  a  construction  to  the  enactment  contained  in  the  2nd 
section,  as  to  '^  the  time  at  which  the  right  to  make  a  distress  for 
any  rent  shall  be  deemed  to  have  first  accrued/'  in  those  cases  only, 
in  which  doubt  or  difficulty  might  occur ;  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the  2nd  section,  but  is  not 
mcluded  among  the  instances  given  by  the  3rd,  to  be  governed  by 
the  operation  of  the  2nd.  Therefore,  a  distress  or  action  for  an 
annuity  accruing  by  will,  and  charged  on  land,  must  be  resorted  to 
within  twenty  years  from  the  death  of  the  testator  (n).  The  right 
of  possession  accrues  to  a  mortgagee  from  the  time  of  execution  of 
the  mortgage  deed,  when  there  is  no  agreement  that  the  mortgagor 
diall  remain  in  possession  until  default ;  and  the  general  rule  holds, 
where  there  is  no  express  agreement  to  that  effect,  although  the 
mortgage  deed  contains  a  covenant  from  the  mortgagor  for  quiet 
enjo}m:ient  after  default  only  (o). 

In  1788,  estates  were  settled  by  marriage  settlement,  to  the  use 

of  the  wife  for  life,  with  remainders  to   her  issue  in  tail,  with 

remainder  to  the  settlor  (whose  heiress  at  law  she  was)  in  fee.     In 

1818,  by  deeds  to  which  the  husband  and  wife,  and  their  only  son, 

R.  G.,   were  parties,   and   by   a  recovery  suffered  in  pursuance 

thereof,  the  estates  were  limited  to  the  use  of  the  husband  for  life, 

remainder  to  the  wife  for  life,  remainder  to  R.  G.  the  son  for  life, 

remainder  to  his  issue  in  tail,  remainder  to  J.  F.  his  sister  for 

life,  with  other  remainders  over.     The  husband  died  in  1819,  the 

wife  in  1822,  and  R.  G.  in  1828  ;  it  was  holden  (j?),  that  inasmuch 

as  the  estate  of  J.  F.  was  carved  out  of  the  estate  tail  of  R.  G., 

she  had  the  same  time  for  bringing  an  ejectment  as  he  would  have 

had  if  he  had  continued  alive,  viz.  twenty  years  from  the  year  1822, 

when  his  remainder  came  into  possession.     In  1798,  copyhold  lands 

were  surrendered  to  the  use  of  husband  and  wife,  and  of  the  heirs 

of  the  husband.     In  1805,  the  husband  absconded,  and  went  abroad, 

and  was  never  afterwards  heard  of.     In  1807,  a  commission  of 

bankruptcy  issued  against  him,  and  the  usual  assignment  of  his 

estate  was  made  bv  the  commissioners  to  his  assignee.     The  wife 

occupied  the  copyhold  estate  until  her  death  in  1841,  when  the 

assignee  was  admitted,  and  brought  ejectment.     It  was  holden, 

that  the  action  was  brought  in  time,  the  case  being  that  of  a  future 

estate  within  the  3rd  section  of  the  statute  {q). 

Where  the  lessor  permits  his  lessee,  during  the  continuance  of 
the  lease,  to  pay  no  rent  for  twenty  years,  (but  there  has  been  no 


i 


m)  GroHi  t.  Silis,  9  M.  &  W.  113.  (o)  Doe  d.  Boylanee  v.  Lightfoot,  8  M. 

W)  Per  Thudal,  C.  J.,  deliTering  judg-  &  W.  553. 
ment  of  the  court  m'VtmeM  ▼.  Salter,  3  (p)  Doe  d.  Cwson  v.  BdmmuU,  6  M. 

Bingh.  N.  C.  553,  overmliDg  the  former  &  W.  295. 

decinon  of  C.  B.,  reported  in  2  Bingh.  (q)  Doe  d.Joh9Uonv,Liver9edge,inA. 

N.  C.  505,  8.  a  &  W.  517. 
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adftenae  daim,  and  no  payment  of  rent  to  any  other  person,)  the 
leaser  is  not  therefore  banred  by  the  2nd  section  from  recovering 
the  Dremises  in  ejectment.  The  case  falls  within  the  latter  braa^ 
of  the  3rd  section,  which,  in  the  case  of  an  estate  in  reversion, 
provides  that  the  right  shall  be  deemed  to  have  first  accrued  when 
it  became  an  estate  or  interest  in  possession.  The  lessor  therefore 
may  recover  in  ejectment  at  any  time  within  twenty  years  after 
the  determination  of  the  lease  (r). 

When(«)  any  right  to  make  an  entry,  &c.  by  reason  of  any 
forfeiture  or  breach  of  condition,  shall  have  first  accrued  in  respect 
of  any  estate  or  interest  in  reversion  or  remainder^  and  the  land  or 
rent  shall  not  have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry,  &c.  shall  be  deemed  to  have  first  accrued  in 
respect  of  such  estate  or  interest,  at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in  possession,  as  if  no  such  for- 
feiture or  breach  of  condition  had  happened. 

Provided  (^),  that  a  right  to  make  an  entry,  &c.  shall  be  deemed 
to  have  first  accrued  in  respect  of  an  estate  or  interest  in  reversion^ 
at  the  time  at  which  the  same  shall  have  become  an  estate  or  inte- 
rest in  possession,  by  the  determination  of  any  estate  or  estates  in 
respect  of  which  such  land  shall  have  been  held,  or  the  profits 
thereof  or  such  rent  shall  have  been  received,  notwithstandine  the 
person  claiming  such  land,  or  some  person  through  whom  he  claims, 
shall,  at  any  time  previously  to  the  creation  of  the  estate  which 
shall  have  determined,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent. 

For  (u)  the  purposes  of  this  act,  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person,  of  whose  chattels  he  shall 
be  appointed  administrator,  shall  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  between  the  death  of  such  deceased 
person  and  the  grant  of  the  letters  of  administration. 

When  any  person  (x)  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  eu  tenant  at  will^  the 
right  of  the  person  entitled,  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry,  &c.,  shall  be  deemed  to 
have  first  accrued,  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy  (y),  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined ;  Provided  that  no  mortgagor  or  cestui  que  trust  shall 
be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this  clause, 
to  his  mortgagee  or  trustee.  Under  this  section,  no  title  accrues 
to  a  party  who  was  tenant  at  will,  and  held  without  interruption  or 

(r)  Doe  d,  Davy  y.  Oxenkam^  7  M.  &  (x)  Sect.  7. 

W.  131.  iy)  See  Dob  d.  Bennett  y.  Turner,  7  M. 

(e)  Sect.  4.  &  W.  226,  aflSrmed  in  Cam.  Seaee.  9  M. 

(0  Sect.  5.  &  W.  643. 
(tf)  Sect.  6. 
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payment  of  rent  for  twenty  years  after  the  expiration  of  the  first 
year,  but  who  had  quitted  possession  before  the  act  passed ;  nor  can 
ne  recover  in  ejectment  even  against  a  stranger  {z). 

When  any  person  (a)  shall  be  in  possession,  &c.  as  tenant  from 
year  to  year,  or  other  period,  without  any  lease  in  writing,  the 
right  of  the  person  entitled,  subject  thereto,  or  of  the  person 
through  whom  he  claims  to  make  an  entry,  &c.,  shall  be  deemed 
to  have  first  accrued  at  the  determination  of  the  first  of  such  years 
or  other  periods,  or  at  the  last  time  when  any  rent  payable  in 
respect  of  such  tenancy  shall  have  been  received  (which  shall  last 
happen).  And  when  any  person  (6)  shall  be  in  possession,  &c.  by 
virtue  of  a  lease  in  writing,  by  which  a  rent,  amounting  to  the  yearly 
sum  of  twenty  shillings  or  upwards  shall  be  reserved,  and  the  rent 
reserved  by  such  lease  shall  have  been  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determination  of  such  lease,  and  no 
payment  in  respect  of  the  rent  reserved  by  such  lease  shall  after- 
wards have  been  made  to  the  person  rightfully  entitled  thereto,  the 
right  of  the  person  entitled  to  such  land  or  rent,  subject  to  such 
lease,  or  of  the  person  through  whom  he  claims  to  make  an  entry, 
&c.,  after  the  determination  of  such  lease,  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  rent  reserved  by  such  lease 
was  first  so  received  by  the  person  wrongfully  claiming,  and  no  such 
right  shall  be  deemed  to  have  first  accrued  upon  the  determination 
of  such  lease  to  the  person  rightfully  entitled. 

No  person  (c)  shall  be  deemed  to  have  been  in  possession  of  any 
land  within  the  meaning  of  this  act,  merely  by  reason  of  having 
made  an  entry  thereon.  No  continual  or  other  claim  (d)  upon  or 
near  any  land,  shall  preserve  any  right  of  making  any  entry  or  dis- 
tress, or  of  bringing  an  action. 

When  any  one  or  more  of  several  persons  entitled  to  any  land  or 
rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have 
been  in  possession  (e)  or  receipt  of  the  entirety,  or  more  than  his 
undivided  share,  for  his  own  benefit,  or  for  the  benefit  of  any  person 
other  than  the  person  entitled  to  the  other  share  of  the  same  land 
or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person.  This 
section  has  relation  back,  and  makes  the  possession  of  one  copar- 
cener joint-tenant  or  tenant  in  common  who  has  been  in  possession  of 
the  entirety,  separate,  from  the  time  of  his  coming  into  posses- 
sion ;  therefore,  where  one  tenant  in  common  has  been  out  of  pos- 
session for  twenty  years  prior  to  the  act,  he  is  barred  by  sections  2 
and  12  from  bringing  an  ejectment  (/). 

(z)  Doe  d,  Thompson  v.  Thomptont6A.  (d)  Sect.  11. 

&  E.  721.  (e)  Sect.  12. 

Sect.  8.  (/)  Culiey  v.  Doe  d.  Taylerton,  3  P.  & 

Sect.  9.  D.  539  ;  11  A.  &  E.  1008. 
Sect.  10. 
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The  possession  of  a  younger  brother  or  other  relation  of  the 
person  entitled  is  no  longer  to  be  deemed  the  possession  of  that 
person  (^). 

When  (h)  any  acknowledgment  of  the  title  of  the  person  entitled 
to  any  land  or  rent  shall  have  been  given  to  him  or  his  agent  in 
writing  signed  by  the  person  in  possession  or  in  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall 
have  been  given,  shall  be  deemed,  according  to  the  meaning  of  this 
act,  to  have  been  the  possession  or  receipt  of  or  by  the  person  to 
whom  or  to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last- 
mentioned  person,  or  any  person  claiming  through  him,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one,  was  given.  Whether  a  writing  amounts  to  an 
acknowledgment  of  title  under  this  section  is  a  question  for  the  judge 
and  not  for  the  jury  to  decide  (i).  If  at  the  time  (k)  at  which  the 
right  of  any  person  to  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  shall  have  first  accrued  as  aforesaid, 
such  person  shall  have  been  under  any  of  the  disabilities  hereinafter 
mentioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  un- 
soundness of  mind,  or  absence  beyond  seas,  then  such  person,  or 
the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  before  limited  shall  have  expired,  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any 
time  within  ten  years  next  after  the  time  at  which  the  person  to 
whom  such  right  shall  first  have  accrued,  shall  have  ceased  to  be 
mider  any  such  disability,  or  shall  have  died,  which  shall  have  first 
happened.  Provided  (/),  that  no  entry,  distress,  or  action,  shall  be 
made  or  brought  by  any  person  who,  at  the  time  at  which  his  right 
to  make  an  entry,  &c.,  shall  have  first  accrued,  shall  be  under  any 
of  the  disabilities  before  mentioned,  or  by  any  person  claiming 
through  him,  but  within  forty  years  next  after  the  time  at  which 
such  right  shall  have  first  accrued,  although  the  person  under  dis- 
ability at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty  years,  or  although  the 
term  of  ten  years  from  the  time  at  which  he  shall  have  ceased  to  be 
mider  such  disability,  or  have  died,  shall  not  have  expired. 

A  feme  sole,  seised  in  fee,  married,  and  she  and  her  husband 
ceased  to  be  in  possession  or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it.  They  both  died  at  times  which  were 
not  shown  to  be  within  forty  years  from  the  ceasing  to  occupy. 

(y)  Sect.  13.  W.  295. 

(A)  Sect.  14.  {k)  Sect.  16. 

(0  Doe  d.  Cfurion  v.  Bdmtmdt,  6  M.  &  (0  Sect.  17. 
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The  heir  at  law  brought  ejectment  against  the  pereon  in  poBseorion 
within  twenty  years  of  the  husband's  death,  and  within  five  years  of 
the  passing  of  the  foregoing  act.  Evidence  was  offered  that  the  wife 
had  not  levied  any  fine.  It  was  holden  (m),  that  the  ejectment  was 
barred  under  the  foregoing  17th  section,  although  it  did  not  appear 
how  or  when  the  defendant  came  into  possession. 

When  (n)  any  person  shall  be  under  any  of  the  disabilities  before 
mentioned,  at  t^e  time  at  which  his  right  to  make  an  entiy,  &c. 
shall  have  first  accrued,  and  shall  depart  this  life  vrithout  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  entry, 
&c.  beyond  tiie  said  period  of  twenty  years  next  after  the  right  <^ 
such  person  to  make  entry,  &c.  shall  have  first  accrued,  or  the  said 

Eriod  of  ten  years  next  after  the  time  at  which  such  person  shall 
ve  died,  shall  be  allowed  by  reason  of  any  disability  of  any  other 
person.  No  part  (o)  of  Great  Britain  and  Ireland  (37),  nor  the 
Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  island 
adjacent  to  any  of  them,  (being  part  of  the  dominions  of  his  Ma- 
jesty,) shall  be  deemed  to  be  beyond  seas,  within  the  meaning  of 
this  act. 

When  the  right  (p)  of  any  person  to  make  an  entry,  &c.  for  an 
estate  or  interest  in  possession,  shall  have  been  barred  by  the  de- 
termination of  the  period  before  limited,  which  shall  be  applicable 
in  such  case,  and  such  person  shall,  at  any  time  during  the  said 
period,  have  been  entitled  to  any  other  estate,  interest,  right,  or 
possibility  in  reversion,  remainder,  or  otherwise,  in  or  to  the  same 
land  or  rent,  no  entry,  distress,  or  action,  shall  be  made  or  brought, 
by  such  person,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  in  respect  of  such  other  estate,  interest,  right,  or  pos- 
sibility, unless,  in  the  mean  time,  such  land  or  rent  shaU  have  been 
recovered  by  some  person  entitled  to  an  estate,  interest,  or  right, 
which  shall  have  been  limited,  or  taken  effect,  after  or  in  defeasance 
of  such  estate  or  interest  in  possession.  When  the  right  of  a  tenant 
in  tail  (q)  of  any  land  or  rent  to  make  an  entry,  &c.  shall  have  been 
barred  by  reason  of  the  same  not  having  been  made  or  brought 
within  the  period  before  limited,  which  shall  be  applicable  in  such 
case,  no  such  entr}%  distress,  or  action,  shall  be  made  or  brought  by 
any  person  claiming  any  estate,  interest  or  right,  which  such  tenant 

(m)  Doe  d,  Coriyn  y.  Bramiton,  3  A.  &  InS  Sect.  18. 

E.  63.     See  the  remarks  of  Sir  E,  8ug-  (p)  Sect.  19. 

den  on  this  case,  in  2  Sugd.  V.  &  P.  348,  \p)  Sect.  20. 

353, 10th  edition.  (9)  Sect.  21. 


S7)  Ireland  is  still  a  place  beyond  the  seas,  within  the  meaning  of  the 
section  of  the  stat.  4  Ann.  c.  16,  (which  see  ante,  p.  153,)  notwith- 
standing the  Act  of  Union  and  this  19th  clause  of  the  3  &  4  Will.  IV.  c. 
27.  Laaie  v.  Bennett,  1  M.  &  W.  70.  See  also  Battertby  v.  Kirk,  2 
Bingh.  N.  C.  603. 
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in  tail  might  lawfully  have  barred.  When  a  tenant  in  tail  of  any 
huid  or  rent,  entitled  to  recover  the  same,  shall  have  died  (r)  before 
the  expiration  of  the  period  before  limited,  which  diall  be  applicable 
in  sucn  case,  for  making  an  entry,  &c.,  no  perscm  claiming  any 
estate,  interest,  or  rieht,  which  such  tenant  in  tail  might  lawfully 
have  barred,  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  but  within  the  period  during  which,  if 
such  tenant  in  tail  had  so  long  continued  to  live,  he  might  have 
made  such  entry  or  distress,  or  brought  such  action.  When  a 
tenant  (s)  in  tail  of  any  land  or  rent  shall  have  made  an  assurance 
thereof,  which  shall  not  operate  to  bar  an  estate  to  take  effect  after 
or  in  defeasance  of  his  estate  tail,  and  any  person  shall,  by  virtue  of 
such  assurance,  at  the  time  of  the  execution  thereof,  or  at  any  time 
afterwards,  be  in  possession  or  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  and  the  same  person,  or  any  other  person 
(other  than  some  person  entitled  to  such  possession  or  receipt  in 
respect  of  an  estate,  which  shall  have  taken  effect  after  or  in  defear 
sance  of  the  estate  tail),  shall  continue  or  be  in  such  possession  or 
receipt  for  the  period  of  twenty  years  next  after  the  commencement 
of  the  time  at  which  such  assurance,  if  it  had  then  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would  have  been  entitled  to 
his  estate  tail,  if  such  assurance  had  not  been  executed,  would, 
without  the  consent  of  any  other  person,  have  operated  to  bar  such 
estate  or  estates  as  aforesaid,  then,  at  the  expiration  of  such  period 
of  twenty  years,  such  assurance  shall  be,  and  be  deemed  to  have  been, 
effectual  as  against  any  person  claiming  any  estate,  interest,  or 
right,  to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

When  a  mortgagee  (^)  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com- 
prised in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  mean  time  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  given  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor,  or  person, 
in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  through 
him;  and  in  such  case  no  such  suit  shall  be  brought,  but  withm 
twenty  years  next  after  the  time  at  which  such  acknowledgment, 
or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given ; 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or  persons,  or 
his  or  their  agent,  shall  be  as  effectual,  as  if  the  same  had  been 
^ven  to  all  such  mortgagors  or  persons ;  but  where  there  shall  be 


u 


3  Sect.  22.  (0  Sect.  28. 

Sect.  23. 


760  EJECTMENT. 

more  than  one  mortgagee,  or  more  than  onc^  person  claiming  the 
estate  or  interest  of  the  mortgagee  or  mortgagees,  such  aclbiow- 
ledement,  signed  by  one  or  more  of  such  mortgagees  or  persons, 
shdl  be  effectual  only  as  against  the  party  or  parties  signing  as 
aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mort- 
gage money,  or  land,  or  rent,  by,  from,  or  under  him  or  them,  and 
any  person  or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage,  as 
against  tne  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money,  or  land,  or  rent ;  and  where  such  of  the 
mortgagees  or  persons  aforesaid,  as  shall  have  given  such  acknow- 
ledgment, shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein,  and 
not  to  any  ascertained  part  of  the  mortgaged  [Sic]  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent,  on  payment,  with  interest,  of  the 
part  of  the  mortgage  money,  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money,  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage.  By  stat.  7  Will.  IV.  & 
1  Vict.  c.  28,  reciting  that  doubts  had  been  entertained  as  to 
the  effect  of  the  foregoing  act,  so  far  as  the  same  related  to  mort- 
gages (u),  and  that  it  was  expedient  that  such  doubts  should  be 
removed,  it  is  declared  and  enacted,  that  any  person  entitled  to  or 
claiming  under  any  mortgage  of  laud,  within  the  definition  contained 
in  the  first  section  of  the  act,  may  make  an  entry  or  bring  an  action 
at  law  or  suit  in  equity,  to  recover  such  land  at  any  time  within 
twenty  years  next  after  the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such  mortgage,  although  more 
than  twenty  years  may  have  elapsed  since  the  time  at  which  the 
right  to  make  such  entry  or  bring  such  action  or  suit  shall  have  first 
accrued. 

Any  archbishop  (a;),  &c.  may  make  an  entry,  &c.  within  such 
period  as  hereinafter  is  mentioned,  next  after  the  time  at  which 
the  right  of  such  corporation  sole,  or  of  his  predecessor,  to  make 
such  entry,  &c.  shall  first  have  accrued,  (that  is  to  say,)  the  period 
during  which  two  persons  in  succession  shall  have  held  the  office 
or  benefice,  in  respect  whereof  such  land  or  rent  shall  be  claimed, 
and  six  years  after  a  third  person  shall  have  been  appointed  thereto, 
if  the  times  of  such  two  incumbencies,  and  such  term  of  six  years, 
taken  together,  shall  amount  to  sixty  years ;  and  if  such  times, 
taken  together,  shall  not  amount  to  sixty  years,  then  during  such 
further  number  of  years,  in  addition  to  such  six  years,  as  will,  with 

(«)  See  Doe  d,  Jone$  v.  WiUianu,  5  A.  (x)  3  &4  W.  IV.  c.  27,  8.  29. 

&  E.  291. 


EJECTMENT.  761 

the  time  of  the  holding  of  such  two  persons,  and  such  six  years,, 
make  up  sixty  years ;  and  after  the  Slst  December,  1833,  no  such 
entry,  &c.  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period. 

At  the  determination  (y)  of  the  period  limited  to  any  person  for 
making  an  entry,  or  distress,  or  bringing  any  writ  of  quare  impedit, 
or  other  action  or  suit,  the  right  and  title  of  such  person  to  the 
land,  &c.  for  the  recovery  whereof  such  entry,  &c.  might  have  been 
made  or  brought  within  such  period,  shall  be  extinguished. 

By  sect.  35,  the  receipt  of  the  rent  payable  by  any  tenant  from 
year  to  year,  or  other  lessee,  shall,  as  against  such  lessee,  or  any 
person  claiming  under  him,  (but  subject  to  the  lease,)  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of 
this  act. 

By  Stat.  3  &  4  Will.  IV.  c.  106,  s.  2,  descent  shall  be  traced  from 
the  purchaser ;  and  the  person  last  entitled  to  the  land  shall,  for 
the  purposes  of  this  act,  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same,  in  which  case 
the  person  from  whom  he  inherited  the  same  shall  be  considered 
to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited  the  same  ;  and  in  like  manner,  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be  pcoved 
that  he  inherited  the  same. 

Where  land  (z)  descends  to  the  son  of  an  illegitimate  father,  who 
is  proved  to  have  been  the  purchaser  thereof,  and  the  son  dies  seised 
and  intestate  and  without  issue,  such  land  does  not  devolve  on  the 
heir  ex  parte  maternd,  but  escheats  to  the  crown. 

By  section  3  of  this  act,  when  land  shall  have  been  devised  by 
any  testator  who  shall  die  after  the  31st  December,  1833,  to  the 
heir,  or  to  the  person  who  shall  be  the  heir  of  such  testator,  such 
heir  shall  take  as  a  devisee,  and  not  by  descent;  and  when  land 
shall  have  been  limited  by  any  assurance  executed  after  the  31st 
December,  1833,  to  the  person  or  to  the  heirs  of  the  person  who 
shall  thereby  have  conveyed  the  same  land,  such  person  shall  be 
considered  to  have  acquired  the  same  as  a  purchaser,  by  virtue  of 
such  assurance,  and  not  to  be  entitled  thereto  as  his  former  estate, 
or  part  thereof. 

By  sect.  4,  when  any  person  shall  have  acquired  any  land  by  pur- 
chase, under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body  of 
any  of  his  ancestors,  contained  in  an  assurance  executed  after  the 
Slst  December,  1833,  or  under  a  limitation  to  the  heirs,  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limitation 
having  the  like  effect,  contained  in  a  will  of  any  testator  who  shall 


(y) 


Sect.  34.  1  M.&Rob.547. 

J>§e  d,   Siaekbum  ▼•   Blaekbum, 
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die  after  the  Slat  December,  1833,  such  land  shall  descend  and  Uie 
descent  thereof  shaU  be  traced  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser  of  such  land. 

By  sect.  5,  no  brother  or  sister  shall  inherit  immediately  from 
brother  or  sister,  but  every  descent  from  a  brother  or  sister  shall  be 
traced  through  the  parent. 

By  sect.  6,  every  lineal  ancestor  is  made  capable  of  being  heir  to 
any  of  his  issue ;  and  where  there  shall  be  no  issue  of  the  pur- 
chaser, his  nearest  lineal  ancestor  shall  be  his  heir  in  preference  to 
any  person  who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
fiither  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 
lineal  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal  ancestor 
or  his  issue. 

By  sect.  7  &  8,  it  is  declared  that  the  male  line  is  to  be  preferred, 
and  the  mother  of  the  more  remote  male  paternal  ancestor  to  be 
preferred  to  the  mother  of  the  less  remote. 

By  sect.  9,  persons  of  the  half  blood  are  made  capable  of  in- 
heriting ;  those  of  the  half  blood  on  the  part  of  the  male  ancestor 
to  inherit  next  after  the  relation  in  the  same  degree  of  the  whole 
blood  and  his  issue ;  and  those  of  the  half  blood  on  the  part  of  a 
female  ancestor  next  after  such  female  ancestor. 

By  sect.  10,  where  a  person  through  whom  a  descent  is  to  be 
traced  shall  have  been  attainted,  and  died  before  such  descent  shall 
have  taken  place,  the  attainder  shall  not  prevent  the  heir  from  in- 
heriting, unless  the  land  shall  have  escheated  in  consequence  of  such 
attainder,  before  the  1st  January,  1834. 

The  act  does  not  extend  (a)  to  any  descent  which  takes  place  on 
the  death  of  any  person  who  died  before  the  1st  January,  1834 ;  and 
where  (b)  the  heir  or  heirs  of  any  person  take  an  estate  by  purchase, 
under  an  assurance  executed  before  the  1st  January,  1834,  or  a  will 
of  any  testator  dying  before  the  same  day,  such  heir  or  heirs  will  be 
determined  by  the  old  law,  whether  the  person  named  as  the  an- 
cestor shall  be  living  or  not  on  the  1st  January,  1834. 


XI.  Evidence. 

Evidence  on  the  Part  of  the  Lessor  of  the  Plaintiff. — The 
evidence  reauired  to  support  an  ejectment  will  vary  according  to 
the  title  of  tne  lessor  of  the  plaintiff. 

Possession  is  primd  facie  evidence  of  seisin  in  fee  simple :  the 
declaration  of  a  deceased  possessor  that  he  was  tenant  to  another, 

(a)  Sect.  11.  (b)  Sect.  IS. 
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makeB  most  strongly  against  his  own  interest,  and  consequently  is 
adni]8Bible(c).  So  the  admission  of  a  deceased  person  in  receipt  of 
the  rent,  that  he  held  under  another,  whether  as  tenant  by  suffer- 
ance,  or  as  receiver  of  the  rents,  is  evidence  (d)  that  he  himself  was 
not  the  owner  of  the  legal  estate.  In  order  to  prove  that  the  land 
for  which  ejectment  was  brought  was  part  of  the  estate  of  an  an- 
^^estor  of  the  lessor  of  the  plaintiff,  the  counterpart  of  a  lease  pur- 
porting to  demise  the  land  in  question,  which  was  dated  in  the 
lifetime  of  the  ancestor,  and  apparently  executed  by  the  lessee  but 
by  no  one  else  was  produced  from  the  muniment-room  of  the  ances- 
tor. The  evidence  was  holden  (e)  admissible,  although  no  reason 
was  given  for  the  non-production  of  the  lease  itself,  and  no  privity 
was  shown  to  exist  between  the  lessee  and  the  defendant  in  eject- 
ment. It  is  not  competent  to  a  party,  who  has  taken  under  a  deed 
all  the  interest  which  that  deed  was  calculated  to  give,  to  dispute 
its  execution  (/).  In  the  same  case,  which  was  an  action  by  the 
lessee  against  the  assignee  of  a  lease,  the  plaintiff  having  proved  the 
delivery  of  the  original  lease  to  the  defendant,  and  the  execution  of 
the  counterpart,  the  defendant  put  in  the  original  lease,  which  was 
produced  by  a  party,  to  whom  defendant  had  assigned  it  by  a  deed 
recitine  the  lease ;  it  was  holden,  that  it  was  not  necessary  for  the 
plaintin  to  call  the  subscribing  witness  to  prove  the  execution  of  the 
kase. 

Devisee  of  a  Term. — Where  the  lessor  of  the  plaintiff  is  devisee 
of  a  term,  he  must  produce  in  evidence  the  probate  of  the  will,  and 
prove  the  assent  of  the  executor  to  the  aevise  (y) ;  for  where  a 
person  devises,  either  specially  or  generally,  goods  or  chattels,  real 
or  personal,  and  dies,  the  devisee  cannot  take  them  without  the 
assent  of  the  executor.  Lessee  for  years  devised  the  term  to  his 
executor  for  life  (A),  paying  50/.  to  J .  S.,  remainder  to  the  lessor 
of  the  plaintiff.  The  executor  dying,  his  executrix  entered  upon 
the  residue  of  the  lease,  and  possessed  herself  of  the  term.  An 
ejectment  having  been  brought :  it  was  holden,  that  the  executor 
took  as  executor,  and  not  as  legatee  ;  and  then  the  remainder  over 
was  not  executed,  and  that  it  was  incumbent  on  the  remainder- 
man to  prove  a  special  assent  thereto,  as  to  a  legacy ;  whereupon 
plaintiff  proved  payment  of  the  50Z. ;  and  that  was  holden  to  be  a 
sufficient  assent,  and  the  plaintiff  recovered.  To  prove  the  title  of 
a  lessor  of  the  plaintiff  in  ejectment,  claiming  as  executor,  the  will 
was  produced  from  the  registrar's  office,  with  a  memorandum  at  the 
foot  of  it,  signed  by  the  surrogate,  that  the  executor  had  proved  the 
will,  and  that  the  probate  had  been  sealed.  The  probate  was  not 
produced  or  accounted  for ;  but  it  was  proved  that  such  a  memo- 

(e)  Peaceable  ▼.  TTa/Mn,  4  Taimt.  16,  (e)  Dm  d.  Earl  qf  Egrewumi  ▼.  Pal- 

lecognized  in  Came  t.  NleoU^  Trial  at  Bar  mer,  3  Q.  B.  622. 
Oft  wiii  of  right,  1  Bingb.  N.  C.  430 ;  Cow's  (/)  Burnett  v.  Lynch,  5  B.  &  C.  589. 

H.  P.  C.  227,  S.  P.  is)  1  iMt.  Ill,  a. 

(4^  Doe  d.  Darnel "f.CemUkrad,  7  IlSl         (h)  reanyy.Hoimee,  8tr.70. 
S.2ML 
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randum  was  never  made  till  probate  had  been  granted,  and  that,  by 
the  practice  of  the  particular  court,  no  other  record  of  such  grants 
was  kept.     The  evidence  was  holden  sufficient  (A). 

Administrator. — Where  the  lessor  of  the  plaintiff  claims  title  as 
administrator,  in  strictness  he  ought  to  produce  the  letters  of  ad- 
ministration under  the  seal  of  the  Ecclesiastical  Court.  But  the 
original  book  of  acts  (i),  wherein  the  orders  of  the  court  for  panting 
letters  of  administration  are  entered,  or  an  examined  copy  (k)  of  the 
entry  in  that  book,  or  an  exemplification  (/)  of  the  letters  of  admi- 
nistration, will  also  be  evidence.  If  the  lessor  of  the  plaintiff  make 
title  as  assignee  of  a  term  from  an  administrator  (m),  cum  testor 
mento  annexo,  an  exempUfication,  though  not  in  hcec  verba,  yet 
agreeably  to  the  form  of  the  Ecclesiastical  Court,  will  be  good 
evidence  (38). 

Boundary. — Reputation  is  admissible  evidence  in  questions  of 
boundary.  Hence  where  the  question  was,  whether  land  was  in  the 
parish  of  A.,  or  the  parish  of  B.,  the  land  in  B.  being  tithe-free ; 
it  was  holden  (n),  that  ancient  leases  granted  by  the  ancestor  of  the 
plaintiff's  landlord,  in  which  the  land  was  described  as  heintt  in 
parish  B.,  were  admissible  as  evidence  of  reputation,  that  the  land 
was  in  that  parish. 

Copyhold — If  the  plaintiff  make  title  in  the  lessor  as  lord  of  a 
manor  (o),  who  has  a  right  by  forfeiture  of  copyhold,  he  ought  to 
prove  that  his  lessor  is  lord,  and  the  defendant  a  copyholder ;  and 
that  he  committed  a  forfeiture :  but  the  presentment  of  the  for- 
feiture need  not  be  proved,  nor  the  entry  or  seisure  of  the  lord  for 
the  forfeiture. 

Tenant  by  Elegit. — As  under  an  elegit  the  sheriff  cannot  deliver 
the  land  extended  (p),  the  tenant  by  elegit  must  bring  an  eject- 
ment (39) ;  to  support  which  he  must  either  produce  in  evidence  an 

(A)  Doe  d,  Ba9$ett  v.  Mew^  7  A.  &  E.  (Q  Per    Lord    Hardwicke,  C.    J.,    in 

240,  recognizing  Cox  y.  AUingham,  Jacob,  Kempton  v.  Cfrost,  Ca.  T.  H.  108. 
514.  (m)  Kempton  v.  Crott,  Ca.  T.  H.  108. 

(i)   Garrett  v.  Litter,  1  Lev.  25  ;  Pea^  (n)  Plaxton  v.  Dare,  10  B.  &  C.  17. 

m/iV«  case,  1  Lev.  101 ;  Eldeny,  Keddell,  (o)  Peter$  d.  Bp.  of  Winton  v.  3iiU9t 

8  East,  187.  per  Tracy,  Surrey,  1707 ;  BulL  N.  P.  107. 

(*)  Ray  V.  Clerkf  London  Sittings,  after  (p  )  Per  Lord  Kenyon,  C.  J.,  in  Tayhr 

H.  T.  1775;   Lord  Mansfield,  C.  J.,  13  v.  Cb/tf,  3  T.  R.  295. 
East,  238. 


(38)  For  the  evidence  necessary  to  establish  a  title  by  the  heir,  see 
Peake's  Evid.  Part  II.  Chap.  14,  where  this  subject  is  treated  with  great 
perspicuity.  For  evidence  on  ejectment  brought  by  the  devisee  of  land, 
see^jM^,  tit.  "Statute  of  Frauds."  Sect.  III. 

(39)  "  I  am  aware  that  it  has  in  several  places  been  said,  that  the  tenant 
by  elegit  cannot  obtain  possession  without  an  ejectment,  but  I  have  always 
been  of  a  different  opinion.  I  have  no  doubt  that  the  sheriff  may  deliver 
actual  possession  of  a  moiety,  except  where  the  land  is  imder  a  previons 
demise ;  in  which  case  the  sheriff  sets  out  the  moiety  by  metes  and  bounds; 
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eiuunined  copy  of  the  judgment ;  of  the  writ  of  elegit  taken  out 
upon  it,  and  the  inquisition  and  return  thereupon  ;  or  an  examined 
eopy  of  the  judgment  roll,  containing  the  awani  of  elegit  and  return 
of  the  inquisition  (q). 

The  sheriff's  return  to  an  elegit  stated,  that  he  had  caused  to  be 
delivered  to  J.  S.,  one  equal  moiety  of  a  house ;  it  was  holden  (r), 
that  this  return  was  voia,  for  not  setting  out  the  moiety  by  metes 
and  bounds,  and  that  the  objection  might  be  taken  at  nisi  prius  to 
an  ejectment  brought  by  J.  S.  claiming  as  a  tenant  by  elegit.  But 
on  ele^t  sheriff  may  deliver  entire  (s)  larms  as  moiety  of  the  defen- 
dant's lands.  A  verdict  was  found  for  the  lessor  of  the  plaintiff,  who 
claimed  under  a  judgment  recovered  against  the  defendant,  and  writ 
of  elegit  and  inquisition  thereon  taken  and  returned.  Upon  motion 
to  enter  nonsuit,  the  objection  was,  that  by  a  deed  executed  23rd 
June,  1809,  long  before  the  judgment  was  recovered,  the  legal  estate 
was  vested  in  trustees  for  the  purpose  of  securing  an  annuity  to  the 
defendant  s  mother,  with  permission  to  the  defendant  to  take  the 
rent,  until  the  annuity  should  be  in  arrear.  The  trustees  were  em- 
powered to  enter  in  case  the  annuity  was  in  arrear,  which  they  did  in 
1817.  But  at  the  time  of  the  execution  of  the  elegit,  and  of  com* 
mencing  the  action,  there  was  nothing  in  arrear.  It  was  contended 
that  the  case  fell  within  29  Car.  II.  c.  3,  s.  10,  (by  which  the 
sheriff  can  take  under  an  elegit  such  lands  only  as  the  party  against 
whom  it  issues  is  legally  or  beneficially  entitled  to,)  as  the  pre- 
mises were  held  in  trust  for  the  defendant.  It  was  adjudged  (0* 
that  the  plaintiff  could  not  recover,  because  the  estate  was  vested  in 
trostees,  though  partly  for  the  defendant's  benefit. 

Judgment. — Where  the  lessor  of  the  plaintiff  claims  under  an 
assignment  from  the  sheriff  («),  if  he  be  a  party  in  the  original 
action  in  which  the  execution  issues,  he  must  not  only  produce  the 
writ  of  fieri  facias,  but  also  the  judgment.  A  judgment  recovered 
by  the  defendant  in  a  former  ejectment  is  admissible  in  evidence 
against  the  lessor  of  the  plaintiff,  on  the  trial  of  a  second  ejectment, 
where  the  lessor  of  the  plaintiff  and  the  defendant  are  the  same 
parties  {x). 

{q)  Ranuboiiom  v.  Buckhurst,  2  M.  &  A.  684,  recognized  in  Harris  v.  Booker, 

S.  565.  4  Bingh.  96. 
(r)  Famyd. Master*  Y.Durranttl  B.&  («)  Doe  d.  Bland  v.  Smiih,  Holt's  N. 

A.  40.  P.  C.  589. 

(f)  Doe  d.  Taylor  v.  Lord  Abingdon,  (jp)  Doe  d.  Strode  v.  Seaton,  2  C.  M.  & 

B.  R.  M.  21  Geo.  III.,  2  Doug.  473.  R.  728. 
(/)  Doe  d.  Hull  y.  Oreenhill,  4  B.  & 


for  the  sheriff  cannot  disturb  the  previous  title  of  the  tenant  in  possession. 
Where  the  sheriff  has  set  out  the  moiety,  the  tenant  is  bound  to  pay  rent 
for  his  moiety  to  the  tenant  by  elegit.  In  a  case  of  this  kind,  attornment 
was  not  necessary,  even  before  the  statute  of  attornments,  because  tenant 
^  elegit  was  in  by  judgment  of  ]aw,  to  whom  attornment  was  not  neces* 
wry."     Per  Gibh9,  C.  J.,  6  Taunt.  206,  7. 

VOL.   II.  p 
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Landlord. — In  ejectment  by  a  landlord  against  bis  tenant,  it  will 
not  be  necessary  for  the  landlord  to  give  any  evidence  of  his  title 
anterior  to  the  lease ;  for  the  tenant  will  not  be  permitted  to  im^ 
peach  the  title  of  the  person  under  whom  he  came  into  possessioiL 
In  ejectment  upon  a  clause  of  re-entry  (y)  in  a  lease,  for  non-pay- 
ment of  rent,  against  the  assignee  of  the  term,  the  lessor  proved, 
by  the  subscribmg  witness,  the  execution  of  the  counterpart  of  the 
lease ;  this  was  rrned  to  be  sufficient  proof  of  the  holding  upon  the 
condition  of  re-entry  in  case  of  non-payment  of  rent,  without  pro- 
ducing the  lease  itself,  or  proving  that  notice  had  be^i  &pven  to  the 
defenoant  to  produce  it  (40).  £i  ejectment  for  a  leasehold  estate^ 
the  lessor  of  the  plaintiff  produced  the  original  lease,  which  was  for 
a  term  of  1000  years,  granted  in  the  time  of  Queen  Elizabeth ;  and 
one  mesne  assignment  in  the  time  of  King  James ;  and  then  proved 
possession  in  himself  and  those  under  whom  he  claimed,  for  seventy 
years  prior  to  the  ejectment ;  it  was  holden  (jzt),  that  the  jury  might 
be  directed  to  presume  all  the  mesne  assignments. 

In  ejectment  by  landlord  against  tenant  (a),  the  landlord  proved 
payment  of  rent  and  half  a  yearns  notice  to  quit.  But  on  the  crosfih 
examination  of  the  plaintiff's  witness,  he  was  asked,  whether  there 
was  not  an  agreement  in  writing  relative  to  the  holding  of  these 
lands !  to  which  he  answered,  that  an  agreement  in  writing  relative 
to  these  lands  was  produced  at  the  last  trial  of  this  ejectment  (this 
being  the  second  trial);  but  he  did  not  know  the  contents  of  it; 
and  then  another  witness  was  called,  who  proved  that  he  had  seea 
the  same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  tiie 
same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  objected,  on 
the  part  of  the  defendant,  that  no  parol  evidence  of  the  tenancy 
oould  be  given,  when  it  appeared  that  there  was  an  agreement  in 
^t^tihg  concerning  it ;  and  it  did  not  appear  that  the  landlord  had 
any  right  to  determine  the  tenancy  in  the  manner  he  had  done. 
Lord  Ellenboroughy  C.  J.  "  If  there  were  any  writing  relative  to 
this  holding,  in  the  possession  of  the  landlord,  the  defendant  ouriit 
to  have  given  him  a  regular  notice  to  produce  it ;  otherwise,  in  uiis 
collateraS  way,  he  would  get  the  whole  benefit  of  it,  without  giving 
such  a  notice  :  when  if  notice  had  been  given,  and  the  paper  were 
produced,  it  might  not  support  the  objection.     How  can  we  say 

(y)  Boe  y.DavU,  7  East,  363.  in  Fielder  v.  Ray,  6  Bingh.  337 ;  Stwmu 

(z)  Earl  d.  Goodwin  v.  Baxter,  2  Bl.  v.  Pinney  was  recognized  in  Magnay  ▼. 

H.  1228.  Knight,  1  M.  &  Gr.  951 ;  2  Scott,  N.  R. 

(fl)  Doe  d.  Sir  M.  Wood  v.  Morris,  12  64  ;  which  see  poet,  tit. "  Use  and  Occap»* 

East,  23 7 ,  recognized  in  Stevens  v.  Pinney,  tion." 

8  Taunt.  327  ;  2  Moore,  349,  S.  C.t  and 


SO)  It  is  sufficient  to  prove  assignment  of  lease  b^  sabscribing  witoea^ 
out  calling  the  subscribing  witness  to  the  original  lease.  Nath  v. 
Turner,  1  £sp.  N.  P.  G.  217,  per  Kenyon,  C.  J.  In  thiscase,  the  assign- 
ment was  by  mdorsement. 
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Hhkt  the  fdaintiif  ought  to  have  been  nonsuited,  for  want  of  giving 
the  beet  evidence  of  the  tenancy,  unleos  it  appeared  that  there  was 
cAber  and  better  evidence  cf  it  in  an  agreement  in  writing  between 
the  landlord  and  his  tenant,  which  the  hmdlord  kept  back !  Enough, 
at  least,  ought  to  appear  to  show  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence  which 
was  received;  but  it  did  not  appear  that  it  was  an  agreement 
between  these  parties,  or  that  it  was  an  existing  agreement  at  this 
time ;  it  might  have  been  an  aCTeement  between  the  defendant  and 
his  former  landlord ;  or  it  might  have  related  to  a  former  period  of 
the  tenancy  (41).  Tho  witness  did  not  profess  [to  know  any  thing 
of  the  contents  of  the  paper,  only  that  it  was  an  agreement  relative 
to  the  lands  in  question.^  In  ejectment  a^nst  a  bailifi^  the  tenant 
in  possession  is  not  competent  to  prove  that  the  witness,  and  not 
the  defendant,  is  the  possessor  of  the  land  (i).  Defendant  enclosed 
a  small  piece  of  waste  land  by  the  side  of  a  public  highway,  and 
occupied  it  for  thirty  years  without  paying  any  rent ;  at  the  expira- 
tion of  that  time  Uie  owner  of  the  adjoining  land  demanded  6d. 
rent,  which  defendant  paid  on  three  sevenu  occasions;  it  was 
holden(c),  that  this,  in  the  absence  of  other  evidence,  was  con- 
clusive to  show  that  the  occupation  of  defendant  began  by  per- 
qussion,  and  entitled  plaintiff  to  a  verdict.  So  where  a  cottaga 
standing  in  the  comer  of  a  meadow,  (belongmg  to  the  lord  of  a 
Bianor,)  but  separated  from  the  meadow  and  from  the  high  road  by 
a  ditch,  had  been  occupied  for  a  period  of  more  than  twenty  years 
without  any  payment  of  rent ;  then  the  lord  demanded  possession, 
which  was  reluctantly  given ;  and  the  occupier  was  told,  that  if  he 
were  allowed  to  resume  possession,  it  would  onl^  be  during  pleasure. 
He  was  allowed  to  resume,  and  kept  possession  for  fifteen  years 
more,  but  did  not  pay  any  rent ;  it  was  holden  (J),  that  it  was  a 
^|iiestion  for  the  jury,  whether  the  possession  commenced  and  con- 
tmued  by  adverse  title  or  by  the  permission  of  the  lord :  and  the 
jury  having  found  that  the  occupation  was  by  permission  of  the  lord, 
the  court  refused  to  disturb  the  verdict.  Where  the  question  was, 
whether  a  slip  of  land  between  some  eld  inclosures  and  the  high- 
way vested  in  the  lord  of  the  manor  or  the  owner  of  the  adjoimng 
freehold;  it  was  holden  (e),  that  evidence  might  be  received  of  acts 
cf  ownership  by  the  lord  of  the  manor,  on  the  greens  and  wastes  in 

(h)  Do€  d,  Jtma  and  oiJken  v.  Wilder  (d)  Doe  d.  Thompmm  ▼.  Ciarkt  8  B.  & 

S  Taimt.  183;  dted  in  Doe  d,  WilHe  t.  G.  717. 

Ukrtkmerej  9  A.  &  £.  663;  see  proviio  in  (e)  Doe  d.  Barrett  y.  Kemp,  2  Bingh. 

itat.  7  &  8  Vict.  c.  85,  8.  1,  poet,  p.  768.  N.  C.  102 ;   recogniied  by  Parke,  B.,  in 

(c)  Doe  d.  Jaekeon  v.  WUkhuon,  3  B.  Jonee  v.  WiUiame,  2  M.  &  W.  326,  in  the 

ft  V.  413.  ease  of  a  rirer. 


(41)  Or  it  might  have  been  unstamped,  in  which  case  it  could  not  have 
been  received  in  evidence,    flflwaw  v.  FmMi^,  and  FiMer  v.  Bay,  M 
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other  parts  of  the  manor,  at  a  distance,  although  the  lord  was  not 
the  owner  of  the  adjoining  freehold,  provided  such  evidence  were 
confined  to  the  road,  which  passed  by  the  spot  claimed  by  plaintiff. 
Payment  of  the  same  and  a  small  sum  of  money,  annually,  for  a 
long  series  of  years,  for  a  piece  of  land,  to  the  lord  of  a  manor,  has 
been  holden  (/)  not  to  be  evidence  of  a  title  to  the  land,  but  to  the 
rent  only.  It  had  been  paid  nearly  forty  years,  and  the  judge  said, 
the  presumption  was,  it  was  a  quit  rent. 

In  a  case  where  the  plaintiff  proved  that  the  premises  had  been 
leased  to  him  and  a  year's  possession  ;  this  was  held  sufficient, 
although  it  was  not  shown  what  the  title  of  the  demising  parties 
was ;  the  defendant  being  a  mere  wrong  doer  (a).  The  lessor  of 
the  plaintiff  proved,  that  his  father  and  himself  held  the  premises, 
and  during  that  time  received  and  increased  the  rent.  It  did  not 
appear  that  the  father  had  any  other  son ;  but  the  defendant  proved^ 
that  he  had  been  in  possession  for  ten  years  before  ejectment 
brought.  A  verdict  having  been  found  for  the  plaintiff,  the  court 
refused  to  disturb  it  (A)  ;  Tindal,  C.  J.,  observing,  that  the  earlier 
presumption  niust  prevail,  until  better  title  is  shown. 

Legitimacy. — In  this  action,  the  legitimacy  of  the  parties  fre-' 
quently  comes  in  question.  An  opinion  appears  to  have  prevailed 
at  one  time,  that  unless  the  husband  was  extra  quatuar  maria,  that 
is,  out  of  the  kingdom  during  all  the  time  of  the  wife's  going  with 
child,  access  must  be  presumed,  and  the  child  must  be  deemed  legi- 
timate (t).  But,  on  examination  of  this  doctrine,  it  was  found 
unsatisfactory ;  and  it  is  now  holden  (A),  that  non-access  may  be 

E roved  to  bastardize  the  issue,  although  it  should  appear  that  the 
usband  was  within  the  kingdom  dunng  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have  been 
the  father  of  his  wife's  child,  the  child  is  by  law  a  bastard,  whether 
the  husband  be  within  reach  of  access  or  not ;  as  in  the  case  of  a 
natural  impossibility,  the  husband  being  within  the  age  of  puberty  (/); 
or  disabled  by  bodily  infirmity  (m).  So  where  it  was  proved  that  the 
husband  hact  not  access,  until  a  fortnight  before  the  birth  of  the 
child,  the  child  was  adjudged  (n)  to  be  illegitimate.  Access  is  such 
access  as  affords  an  opportunity  of  sexual  intercourse ;  and  where 
there  is  evidence  of  such  access  between  a  husband  and  wife,  within 
a  period  capable  of  raising  the  legal  presumption  as  to  the  legiti- 
macy of  an  after-bom  chila,  the  court  will  not  direct  an  issue  upon 
evidence  showing  the  continued  adulterous  intercourse  with  anotner 

{/)  Per   Holroyd,    J.,    confirmed    by  (*)  Pendrell  v.  Pendrell,  Str.  925 ;  B. 

court ;  Doe  d,  Whiiiick  v.  Johnson,  Gow,  v.  Bedall,  Str.  1076  ;  Rep.  Temp.  Hardw. 

N.  P.  C.  173.  379,  and  Andr.  9. 

(p)  Doe  d.  Hughes  v.  Dyeball,  M.  &  (/)  1  Hen.  VI.  3,  b. 

Malk.  346.  (m)  1  Rol.  Abr.  359,  dtcd  by  Lord 

(A)  Doe  d,  Harding  v.  Cooke,  7  Bingh.  EUenborough,  8  East,  205. 

346.  (n)  R.  T.  Li^e,  8  East,  193. 

(0  Qveen  ▼.  Murrey,  Salk.  122. 
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man,  and  the  improbability  of  the  husband  being  the  father,  but  will 
declare  the  legitunacy  of  the  child  (o). 

The  wife  is  a  witness  of  necessity,  as  to  the  fact  of  adulterous 
intercourse,  because  that  lies  within  her  own  knowledge  (/>),  and  she 
is  the  only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  affords  an  exception  to  the  general 
rule,  which  prohibits  the  wife  from  being  examined  against  her  hus- 
band in  any  matter  affecting  his  interest  or  character.  But  ncm- 
access  must  be  proved  by  other  testimony  (a)  than  that  of  the  wife  ; 
and  this  rule  holds,  although  the  husband  be  dead  (r).  It  is  clear 
and  indisputable  law,  that,  for  the  purpose  of  provmg  non-access, 
neither  husband  nor  wife  can  be  a  witness ;  and  this  rule  excludes 
all  questions  which  have  a  tendency  to  prove  access  or  non-access  («). 
The  presumption  of  legitimacy  arising  from  the  birth  of  a  child 
during  wedlock,  the  husband  and  wife  not  being  proved  to  be  impo- 
tent, and  having  opportunity  of  access  to  each  other  during  the 
period  in  which  a  child  could  be  begotten  and  bom  in  the  course 
of  nature,  may  be  rebutted  by  circumstances  inducing  a  contrary 
presumption  (t). 

The  fact  of  the  birth  of  a  child  from  a  woman  imited  to  a  man  by 
lawful  wedlock,  is  generally,  by  the  law  of  England,  primd  facie 
evidence,  that  such  child  is  legitimate  (u).  Such  primd  facie  evi- 
dence of  legitimacy  may  always  be  lawfully  rebutted  by  satisfactory 
evidence  that  such  access  did  not  take  place  between  the  husband 
and  wife,  as  by  the  laws  of  nature  is  necessair,  in  order  for  the  man 
to  be  in  fact  the  father  of  the  child  (x).  The  physical  fact  of  im- 
potency,  or  of  non-access,  or  of  non-generating  access,  as  the  case 
may  be,  may  always  be  lawfully  proved  by  means  of  such  legal 
evidence  as  is  strictly  admissible  in  every  other  case  in  which  it  is 
necessary,  by  the  law  of  England,  that  a  physical  fact  be  proved  (y). 
After  proof  given  of  such  access  of  the  husband  and  wife,  by  which, 
according  to  the  laws  of  nature,  he  might  be  the  father  of  a  child, 
(by  which  is  to  be  understood  proof  of  sexual  intercourse  between 
them,)  no  evidence  can  be  received,  except  it  tend  to  falsify  the 

Eroof  that  such  intercourse  had  taken  place  (z).  Such  proof  must 
e  regulated  by  the  same  principles  as  are  applicable  to  the  esta- 
blishment of  any  other  fact  (a).  In  every  case  where  a  child  is 
bom  in  lawful  wedlock,  the  husband  not  being  separated  from  his 
wife  by  a  sentence  of  divorce,  sexual  intercourse  is  presumed  to 

(o)  Bury  v.  Philpot,  Sir  John  Leaeh,  (t)  Banbury  Claim  qf  Peerage,  D,  P., 

M.  R.,  2  Mylne  &  K.  349.  2  May,  181 1 ;  opinion  of  the  judges. 

(p)  R.  y.  Reading,  Rep.  Temp.  Hardw.  (u)  Banbury  Claim  of  Peerage,  D.  P., 

79;  H.  T./too;t,l  Wils.  340,andAndr.  10.  opinion    of   the  judges,  13    May,  1811. 

(q)  lb,  N.  This  chiim  was  disallowed,  D.  P.,  9- 

(r)  R,  v.Kea,  11  East,  132.  March,  1813,  21  peers  to  13. 

(t)  R.  T.  Sourion,  5  A.  &  E.  180 ;    6  {x)  lb. 

Ner.  &  M.  575,  recognizing  Goodright  d,  (y)  lb, 
BtepheuM  T.  MoUf  2  Cowp.  591,  as  to  the 
general  rule. 


(r)  lb. 
(fl)  lb. 


TW  EJECTMENT. 

bave  taken  place  between  the  husband  and  wife,  until  that  prananp* 
tion  is  encountered  by  such  evidence  as  proves,  to  the  satisiaeticn 
of  those  who  are  to  decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time  when,  by  such  intercourse,  the 
husband  could,  according  to  the  laws  of  nature,  be  the  iather  of 
such  child  (b).  The  presumption  of  the  legitimacy  of  a  child  bora 
in  lawful  we^ock,  the  husbsmd  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by  evidence  of 
such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the  satiEh 
faction  of  those  who  are  to  decide  the  question,  that  no  sexual 
intercourse  did  take  place  between  the  husband  and  wife,  at  an^ 
time  when,  by  such  intercourse,  the  husband  could,  by  the  laws  oif 
nature,  be  the  father  of  such  child  (c).  Where  the  legitimacy  of  m 
child  in  such  a  case  is  disputed,  on  the  ground  that  the  husband  was 
not  the  father  of  such  child,  the  question  to  be  left  for  the  jury  ]% 
whether  the  husband  was  the  father  of  such  child ;  and  the  evidence 
to  prove  that  he  was  not  the  father,  must  be  of  such  facts  and  dr- 
cumstance8,as  are  sufficient  to  prove,  to  the  satisfaction  of  a  jury,  that 
no  sexual  intercourse  took  place  between  the  husband  and  wife  at 
any  time  when,  by  such  intercourse,  the  husband  could,  by  the  laws 
of  nature,  be  the  father  of  such  child  (d)  (42).  The  circumstance  of 
the  wife  hving  in  notorious  adultery  is  not  alone  sufficient  evidence  of 
the  husband's  non-access  to  warrant  a  finding  of  illegitimacy  (e).  A 
child  begotten  after  a  divorce  a  mensA  et  thoro^  shall  be  taken  to  be 
a  bastard  (f);  otherwise  after  voluntary  separation,  unless  found 
that  the  husband  had  no  access.  Upon  the  question  of  marriage,  it 
is  part  of  the  law  of  England  that  the  law  of  the  country  where  the 
marriage  is  solemnized  shall  be  adopted ;  and  the  same  observation 
applies  to  the  distribution  of  personal  property  according  to  the  law 
of  the  domicile.  But  the  same  principle  does  not  apply  to  the  in- 
heritance of  real  property ;  to  that  the  lex  loci  is  alone  applicable. 
Legitimacy  alone  is  not  sufficient  to  make  a  person  inherit  socage 
lands ;  it  must  be  legitimacy  sub  modo  ;  the  heir  must  be  a  chud 
bom  after  marriage.     Hence  a  child  bom  in  Scotland  of  unmarried 


I 


[h)  lb.,  8.  a,  4  July,  1811.  (e)  Rex  t.  Inhabit,  qf  Mansfield,  1  Q. 

[e)  Opinion  of   the  judges,  8.  C,  4      B.444;  1  G.  &  D.  7. 

July,  1811.  (/)  Parishee  of  8t.  George  and  S». 

id)  lb.  Margaret's,  Westminster,  1  Salk.  123. 


(42)  "  The  non-existence  of  sexual  intercourse  is  generally  expressed 
by  the  words,  *  non-access  of  the  husband  to  the  wife.'  And  we  under- 
stand those  expressions  as  applied  to  the  present  question  as  meaning  the 
same  thing ;  because,  in  one  sense  of  the  word  '  access/  the  husband  may 
be  said  to  have  access  to  his  wife,  as  being  in  the  same  place,  or  m  the  stone 
house,  and  yet  under  circumstances  such  as  instead  of  proving,  tend  to  dis- 
prove, that  any  sexual  intercourse  had  taken  place  between  them.''  Remaric 
of  the  judges. 
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yei 


fmreD^(ff\  domicfled  in  that  countrf,  and  who  afterwards  inteK*^ 
marry  there,  is  not  by  such  marriage  rendered  oapable  of  inheriting; 
knds  in  England.  * 

Mortgagee. — In  ejectment  by  a  mortgagee,  if  tiie  mortgagor  be 
in  poflsesBion  (A),  proof  of  the  execution  of  the  mortgage  deeds  Inr 
Uie  snbscribing  witnees,  will  be  sufficient  to  support  t^  mortgagees 
title ;  but  if  a  third  person  is  in  possession,  the  mortgagee  should 
also  prove^  that  such  third  person  has  paid  rent  to,  or  otherwise 
admowledged  the  title  of,  the  mortgagor.  It  is  not  necessary  to 
prove  either  notice  to  quit  or  demand  of  possession  (t).  Where  the 
mortgagee  recognizes  a  party  as  being  m  lawful  possession  of  the 
premises  at  a  given  time,  it  is  not  competent  to  him  to  say  aftep- 
wards  that  at  that  time  he  was  a  trespasser  (A)  ;  but  mere  payment 
of  interest  in  respect  of  the  original  debt,  for  a  period  covering  the 
day  of  the  demise  (Z),  is  not  a  recognition  of  the  right  of  mortgagor, 
or  his  tenant,  to  hold  possession. 

Rector. — In  ejectment  by  a  rector  for  a  rectory  Tm),  it  seems 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  subscribed 
and  publicly  read  the  Thirty-nine  Articles ;  for  where  any  act  is 
required  to  be  done,  so  that  the  party  neglecting  it  would  be  guilty 
of  a  criminal  neglect  of  duty  in  not  having  done  it,  the  law  pre- 
sumes the  affirmative,  and  throws  the  burthen  of  proving  the  con- 
trary on  the  other  side.  Hence  where  a  prebendary  brought  eject- 
ment for  a  house,  belonging  to  his  prebend,  and  was  required  to 
show  that  he  had  performed  the  requisites  necessary  by  law  to  make 
hira  prebendary ;  Wilmoty  J.,  held  (n),  that  it  ought  to  be  presumed 
that  ne  had  performed  them,  until  something  appeared  to  the  con- 
trary. In  addition  to  the  proof  of  his  title,  formerly,  the  lessor  of 
the  plaintiff  was  obliged  to  prove  (o)  the  defendant  in  possession  of 
the  lands,  &c.  to  which  he  makes  title.  But  this  is  now  rendered 
unnecessary  by  the  consent  rule,  which  see  ante^  p.  731.  N.  A 
tenant  in  possession  cannot  be  a  witness  to  support  his  own  posses- 
sion (/?).  If  a  material  witness  for  the  defendant  be  made  a  co- 
defendant,  he  should  suffer  judgment  by  default.  Where  there  are 
several  demises  of  two  persons,  although  the  evidence  shows  the 
title  to  be  exclusively  in  one  of  them,  the  other  cannot  be  compelled 


(9)  Doe  <f.  BirUohittU  v.  Vardill,  5  B. 
&  C.  438.  See  the  report  of  writ  of  error 
in  this  case  in  D.  P.  2  a.  &  Fi.  571 ;  9 
Bligh.  N.  R.  32  ;  judgment  affirmed  in  D. 
P.,  6  Bingh.  N.  C.  385. 

(A)  Peake's  Evid.  324. 

(t)  Do€d.  Fishery,  GiJee,  5  Bingh.  421  ; 
md  Doe  d.  Roby  v.  Maieey,  8  B.  &  C.  767 ; 
Doe  d.  Afuien  ▼.  Cowdry^  B.  R.  M.  T. 
1  Vict.  S.  P. 

{k)  Doe  d.  WhUaier  y.  ffelee,  7  Bingh. 
322. 

(/)  Doe  d.  Rogere  y.  Cadwallader^  2  B. 
h  Ad.  473. 


(m)  See  Monk  v.  Butler,  1  RoU.  Rep. 
83,  recognized  in  Powel  y.  MilbanJtf  2 
Bl.  R.  853.  See  also  JVilliama  y.  JBotl 
India  Company,  3  East,  199. 

(n)  Sherard's  case,  cited  hy  De  Orey, 
C.  J.,  delivering  the  opinion  of  the  court 
in  Powel  y.  Milbank,  2  Bl.  R.  853. 

(o)  Smith  Y.  Mann,  1  Wils.  220 ;  Fern 
d.  Blanehard  v.  Wood,  1  Bos.  &  Pul.  573; 
Ooodright  y.  Rich,  7  T.  R.  327,  in  which 
Doe  d.  Jeeee  y.  Bacckut,  Bull.  N.  P.  110, 
was  overruled. 

(p  )  Doe  d.  Fatter  v.  WillUant,  Cowp. 
621;  tteepottf^.  768. 
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by  the  defendant  to  be  examined  as  a  witness  for  him ;  because  the 
leiasor  of  the  plaintiff  in  ejectment  is  substantially  the  plaintiff  on  the 
record  (q). 

The  parish  register,  or  an  examined  copy  thereof,  will  be  evi- 
dence to  prove  baptisms,  marriages,  or  burials.  A  register  of 
baptism  is  not,  per  se,  evidence  (r)  of  the  place  of  the  birth  of  the 
p^y  baptized.  Reputation  is  sufficient  evidence  («)  of  a  marriage, 
even  where  the  party  adducing  it  seeks  to  recover  as  heir  at  law  to 
his  brother,  the  person  last  seised,  and  the  father  is  still  living. 
Under  the  stat.  6  &  7  Will.  IV.  c.  86,  for  providing  means  for  a 
complete  re^ster,  by  s.  38,  certified  copies  of  entries,  sealed  or 
stamped  with  the  seal  of  office,  are  to  be  received  as  evidence  of 
the  birth,  death,  or  marriage,  to  which  the  same  relates,  without 
any  further  or  other  proof  of  such  entry.  As  to  marriages,  see 
ante,  p.  20.  If  persons  for  whose  lives  estates  have  been  granted, 
remain  beyond  the  seas,  or  absent  themselves  in  this  realm  for  seven 
years  together,  and  no  sufficient  proof  be  made  of  the  lives  of  such 
persons,  in  any  actions  commenced  by  the  lessors  or  reversioners 
for  the  recovery  of  the  estates,  they  shall  be  accounted  as  naturally 
dead.  Stat.  19  Car.  II.  c.  6.  Where  a  party  has  been  absent 
seven  years  without  having  been  heard  of,  he  is  presumed  to  be 
dead ;  but  there  is  not  any  legal  presumption  as  to  the  time  of  his 
death.  The  presumption  of  Taw  relates  only  to  the  fact  of  death ; 
the  time  of  death,  whenever  it  is  material,  must  be  a  subject  of  dis- 
tinct proof  by  the  party  relying  on  it  (t). 

The  original  visitation-books  of  heralds  (u)  compiled  when  pro- 

E esses  were  solemnly  and  regularly  made  into  every  part  of  the 
ngdom,  to  inquire  into  the  state  of  families,  and  to  register  such 
marriages  and  descents  as  were  verified  to  them  on  oath,  are  allowed 
to  be  good  evidence  of  pedigrees  (or).  Although  it  is  a  general  rule 
that  hearsay  evidence  is  not  admissible ;  yet  in  some  cases,  where  a 
strict  adherence  to  that  rule  would  utterly  prevent  the  party  from 
establishing  his  case,  the  law  sanctions  a  departure  from  it  (43). 

{q)  Fenn  on  the  several  demisee  of  Pew-  86,  adopted  on  error  in  Exchequer  Cham- 

M»9  and  Thompson  v.  Granger^  3  Campb.  ber,  2  M.  &  W.  914. 

177.  (ti)  Matthew  v.  Port,  Comb.  63 ;  3  Bl. 

(r)  B,  V.  North  Petherton,  5  B.  &  C.  Comm.  c.  7,  11. 

608.  (x)  See  further  as  to  evidence  of  pedi- 

(«)  Doe  d,  Fleming  t.  Fleming^  4  Bingh.  grees,  the  remarks  of  Tindal,  C.  J.,  in 

266.  Dames  t.  Lowndes,  5  Bingh.  N.  C.  167. 

(0  Doe  d.  Knight  v.  Nepean^  5  B.  &  Ad. 


(43)  "  Hearsay  is  good  evidence  to  prove,  who  is  my  grandfather,  when 
he  married,  what  children  he  had,  &c.,  of  which  it  is  not  reasonable  to  pre- 
sume that  I  have  better  evidence ;  so  to  prove  that  my  father,  mother, 
cousin,  or  other  relation  beyond  the  sea  is  dead,  and  the  common  reputa- 
tion and  belief  of  it  in  the  family,  gives  credit  to  such  evidence."  Gilb. 
L.  Ev.  212,  edit.  1761.     See  also  Doe  d.  Banning  v.  Griffin,  15  East,  293» 
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Hence  the  declarations  of  the  members  of  a  iiEunily  are  received  in 
evidence  as  to  pedigrees  (y);  but  evidence  of  what  a  mere  strangle 
lias  said  has  ever  been  rejected  in  such  cases  (44):  so  the  decla* 
xations  of  an  illegitimate  child  («)  have  been  rejected.  So  the 
dying  declarations  (a)  of  a  person,  who  had,  as  she  herself  stated* 
been  servant  to  M.  W.,  through  whom  the  pedigree  was  traced,  as 
to  the  relaticmship  of  the  lessor  of  the  plaintiff  to  the  person  last 
seised,  have  been  rejected.  An  entry,  in  an  almanack,  by  the 
&ther,  of  the  nativity  (b)  [the  time  of  the  birth]  of  his  son,  has 
been  admitted  to  be  good  evidence,  to  show  that  the  son  was  under 
age  at  the  time  of  making  his  will;  on  the  ground,  as  it  should 
seem,  of  the  peculiar  means  of  knowledge  of  the  fact  by  the  father, 
and  the  absence  of  all  interest  in  him  at  the  time  of  the  memoran- 
dum made.  A  written  (45)  memorandum  by  a  deceased  man-mid- 
wife,  stating  that  he  had  deUvered  a  woman  of  a  child  on  a  certain 
day,  and  re^rring  to  his  ledger,  in  which  a  charge  for  his  attendance 

(y)  Per  Lord  JTatyon,  C.  J.,  in  R,  ▼.  A.  53. 
BntwtU,  3  T.  R.  723.  (i)  Herbert  y.  Tuekal,  Sir  T.  Raym. 

(x)  Doe  T.  Bartom,  2  M.  &  Rob.  28,  84»  died,  with  remarki,  by  BUenborougk, 

Pmiieeon,  J.  C.  J.,  in  Roe  ▼.  RawUnge,  7  East,  290. 

(a)  Doe  d.  Sutton  v.  Ridgway,  4  B.  & 

where  it  was  proved  by  one  of  the  family,  that,  many  years  before  a 
younger  brother  of  the  person  last  seised  had  gone  abroad,  and  according 
to  the  repute  of  the  family  had  died,  and  that  witness  had  never  heard  in 
the  family  of  his  having  been  married.  This  was  holden  to  be  sufficient 
primdfaeie  evidence,  that  the  party  was  dead  without  lawful  issue.  Eject- 
ment on  a  demise  laid  in  the  year  1818.  To  establish  the  case  for  the 
lessors  of  the  plaintiff,  it  became  necessary  to  prove  the  death  of  A.  who 
had  been  tenant  for  life ;  it  appeared  that  he  was  bom  in  February,  1 759, 
and  had  been  a  wanderer  during  the  greater  part  of  his  life,  having  been 
absent  from  his  relations  from  1787  to  1804.  In  1804  he  returned,  and 
having  remained  a  short  time,  went  away  again  ;  since  that  time  he  had 
not  been  seen  in  the  neighbourhood.  These  facts  were  deposed  to  by  a 
person  who  resided  near  the  spot ;  but  no  one  of  the  family  was  called  as 
a  witness.  It  was  holden,  that  this  wbs  primdfaeie  evidence,  from  which 
the  jury  might  presume  A.'s  death.  Doe  d.  Lloyd  v.  Deakin,  4  B.  &  A. 
433. 

(44)  In  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sharpe,  attorney, 
was  at  first  permitted  to  ^ve  in  evidence  what  he  had  heard  an  old  ser- 
vant of  the  family  (since  dead)  say  concerning  this  pedigree  ;  but  it  being 
strongly  objected  to,  and  Hollings  reljdng  on  tne  objection,  they  afterwards 
gave  other  evidence.  MS.  Mr.  Wegg.  See  a  different  statement  of  this 
case  in  Gilb.  Law  of  Evid.  112,  and  Bull.  N.  P.  290,  under  the  name  of 
ThJce  of  Athol  v.  Ijord  Aehbumham.  But  qiuje,  if  the  foregoing  be  not 
more  correct.  Declarations  of  servants  and  intimate  acquaintance  are  not 
admissible  ;  the  rule  is  confined  to  members  of  the  family.  Johnson  v. 
Lawmniy  2  Bingh.  86  ;  9  Moore,  183,  S.  C. 

(45)  Whether  an  oral  declaration  is  admissible,  qua.  See  Fursdon  v. 
CUgg,  10  M.  &  W.  572. 


fM  EJECTMENT. 

cm  that  oocasion  was  marked  as  paid,  was  holden  (c)  to  be  gooA 
eyidence,  upon  an  issue  as  to  the  child's  a^;  <m  the  sroand, 
that  if  a  person  have  peculiar  means  of  knowing  a  fact,  and  make 
a  declaration  of  that  fact,  which  is  against  his  interest,  it  is  evi- 
dence after  his  death.  It  will  be  observed,  that  in  this  case,  the 
memorandum  of  the  payment  of  the  midwife's  charge  was  holden 
to  be  evidence  of  the  date  of  the  birth ;  and  in  Doe  v.  Mobson  (d), 
the  entry  of  charges  paid  for  a  lease,  as  drawn  on  a  certain  daj, 
was  holden  to  be  evidence  that  the  lease  was  so  drawn,  which  the 
proof  by  an  eye-witness  of  the  same  payment  on  account  of  sudi 
charges,  would  not  have  been ;  and  there  are  other  cases  to  the 
same  effect.  The  result  of  these  authorities  is,  that  the  entry  of  a 
payment  against  the  interest  of  the  party  making  it,  may  have  the 
effect  of  proving  the  truth  of  other  statements  contained  in  the 
same  entry,  and  connected  with  it  (e).  But  hearsay  evidence  ct 
the  declaration  of  a  deceased  father,  as  to  the  place  (f)  of  birth  of 
his  bastard  child,  is  not  admissible  to  prove  the  birth  settlement  of 
such  child.  The  husband  has  been  considered  as  a  member  of  the 
wife's  family  within  the  exception  (o)  ;  and,  consequently,  his  de- 
clarations as  to  the  illegitimacy  of  nis  wife  are  admissible  in  evi- 
dence. So  a  widow  has  been  allowed  to  prove  the  declarations  of 
her  deceased  husband  in  support  of  her  son's  title,  although  the 
husband,  if  living,  would  have  had  the  right  which  the  declarations 
went  to  establish  (A).  So  declarations  of  a  person  entitled  to  a  re- 
mainder upon  failure  of  issue  of  the  then  possessor  are  admio- 
sible  (i),  although  the  title  of  the  plaintiff  was  that  which  the  person 
making  the  declarations  would  have  had,  if  living.  But  in  all 
cases,  if  it  appears  that  the  declarations  have  been  made  post  litem 
motam,  that  is,  not  merely  after  the  commencement  of  the  suit,  but 
after  the  dispute  has  arisen  (ft),  they  are  not  to  be  received.  In 
the  case  of  the  Banbury  Claim  of  Peerage,  D.  P.,  23rd  February, 
1809,  the  counsel  for  the  petitioner  stated  that  he  would  offer  m 
evidence  certain  depositions  taken  upon  a  bill  (seeking  relief  ),  filed 
in  the  Court  of  Chancery  on  the  9  th  of  Februarj',  1640,  by  Edward, 
the  eldest  son  of  the  first  Earl  of  Banbury,  an  infant,  by  his  next 
friend.  This  evidence  having  been  objected  to,  and  the  point 
argued,  the  following  questions  were  proposed  to  the  judges : — 
Upon  the  trial  of  ejectment  brought  by  E.  F.  against  G.  H.  to  re- 
cover the  possession  of  an  estate,  E.  F.,  to  prove  that  C.  D.,  from 
whom  E.  F.  was  descended,  was  the  legitimate  son  of  A.  B.,  offered 

(e)  Hiffkam  t.  12u^piMy,  lOEast,  116;  Lord  Brtkine,  C.|    Doe  d,  Norikif  V. 

see  the  remarks  of  Bayley,  B.,  on  the  re-  Harvey^  Devon  Snmm.  Asa.  1825,  S.  P., 

port  of  his  opinion  in  East,  in  Gltadow  v.  per  UttUdalCf  J.,  Ry.  &  M.  297. 
Atkint,  1  Cr.  &  M.  423,  4.  {h)  Peerage  case  cited  by  Abbott,  C.  J., 

(d)  15  East,  32.  in  Doe  d.  Fiimer  v.  Tarver,  Ry.  &  M.  141. 

(e)  Per  Parke,  B.,  delirering  judgment  (i)  5.  C. 

of  court  in  Daviei  v.  Humphreys,  6  M.  &  {Jt)  Berkeley  Peerage  case,  4  Campb. 

W.  166.  401 ;  Walker  v.  Beauehamp,  6  C.  &  P. 


(/)  R.  V.  Erith,  8  East,  539.  560. 

(if)  Vowlee  V.  Vouny,    13  Vcs.    143, 
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in  efidence  a  bill  in  Chaneery,  purporting  to  haTe  been  filed  hf 
€•  D.  150  yeaiB  before  that  time  l^  his  next  friend,  such  next 
friend  therein  styling  himself  the  uncle  of  the  infant,  for  the  purpose 
of  perpetuating  testimony  of  the  fiict  that  C.  D.  was  the  legitimate 
son  of  A.  B.y  and  which  bill  stated  him  to  be  such  legitimate  son 
Amt  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D.  wia 
ulegitimate,  were  parties  to  the  suit,  the  only  defendant  being  a 
person  alleged  to  nave  held  lands  under  a  lease  from  A.  B.,  re- 
serving rent  to  A.  B.  and  his  heirs)  :  and  also  offered  in  evidence 
depositions  taken  in  the  said  cause  ;  some  of  them  purporting  to  be 
made  by  persons  styling  themselves  relations  of  A.  B. ;  others 
styling  themselves  servants  in  his  family ;  others  styling  themselves 
to  be  medical  persons  attendant  upon  the  family;  and  in  their 
respective  depositions  stating  facts,  and  declaring  that  C.  D.  was 
the  legitimate  son  of  A.  B.,  and  that  he  was  in  the  family,  of  which 
they  were  req>ectively  relations,  servants,  and  medical  attendants, 
reputed  so  to  be  : — 

1st  Question.  Are  the  bill  in  equity,  and  the  depositions  respeo- 
tively,  or  any  and  which  of  them,  to  be  received  in  the  courts 
below,  upon  Uie  trial  of  such  ejectment,  (6.  H.  not  claiming  or  de- 
riving, in  any  manner,  under  either  the  plaintiff  or  defendant  in  the 
said  chancery  suit,)  either  as  evidence  of  facts  therein  [allegedj 
denied,  or]  deposed  to,  or  as  declarations  respecting  pediffree?  and 
are  they,  or  any  and  which  of  them,  evidence  to  be  received  in  the 
said  cause,  that  the  parties  filing  the  biU,  and  making  the  deposi- 
tions, respectively  sustained  the  characters  of  uncle,  relations,  ser^ 
yants,  and  medical  persons,  which  they  describe  themselves  therein 
sustaining? 

Answer  (46).  Neither  the  bill  in  equity,  nor  the  depositions,  are 
to  be  received  in  evidence  in  the  courts  below,  on  the  trial  of  the 
ejectment,  either  as  evidence  of  the  facts  therein  [alleged,  denied, 
or]  deposed  to,  or  as  declarations  respecting  pedwree ;  neither  are 
any  of  them  evidence  that  the  parties  filing  tne  bill,  or  making  the 
depositions,  respectively  sustained  the  characters  of  uncle,  relations, 
servants,  and  medical  persons,  which  they  describe  themselves 
therein  sustaining.  The  judges  further  added,  that  it  would  not 
make  any  difference  in  their  opinion,  if  the  bill,  stated  to  have  been 
filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill  seeking  relief. 

2nd  Question.  Whether  any  bill  in  chancery  can  ever  be  re- 
eeired  as  evidence  in  a  court  of  law,  to  prove  any  facts  either 
alleged  or  denied  in  such  bill ! 

Answer.  Oenerally  speaking,  a  bill  in  chancery  cannot  be  re* 
oeived  as  evidence  in  a  court  of  law,  to  prove  any  fact  either  alleged 


(46)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on  the  30tli 
of  May,  1809. 
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or  denied  in  such  bill  (47).  But  whether  any  possible  case  might 
be  put  which  would  form  an  exception  to  sucn  general  rule  the 
judges  could  not  undertake  to  say. 

Srd  Question.  Whether  depositions  taken  in  the  Court  of  Chaor 
eery,  in  consequence  of  a  bill  to  perpetuate  the  testimony  of  wit- 
nesses, or  otherwise,  would  be  received  in  evidence  to  prove  the  facts 
sworn  to,  in  the  same  way  and  to  the  same  extent  as  if  the  same  were 
sworn  to  at  the  trial  of  an  ejectment  by  witnesses  then  produced  ! 

Answer.  Such  depositions  would  not  be  received  in  evidence,  in 
a  court  of , law,  in  any  cause  in  which  the  parties  were  not  the  same 
as  in  the  cause  in  the  Court  of  Chancery,  or  did  not  claim  under 
some  or  one  of  such  parties. 

If  the  question  be,  whether  a  certain  manor  be  ancient  demesne 
or  not,  the  trial  shall  be  by  Domesday  Book,  which  will  be  in- 
spected by  the  court  (Q.  In  ejectment  for  the  manor  of  Artam  (m), 
the  defendant  pleaded  ancient  demesne,  and  when  Domesday  Book 
was  brought  into  court,  would  have  proved  that  it  was  ancienUj 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be  ancient 
demesne  ;  but  he  was  not  permitted  to  give  such  evidence;  for  if  the 
name  be  varied,  it  ought  to  have  been  averred  on  the  record.  An 
ancient  writing,  found  among  the  court  rolls  of  a  manor,  stated  to 
be  ex  assensu  omnium  tenentium,  and  proved  to  have  been  delivered 
down  from  steward  to  steward,  is  admissible  evidence,  although  not 
signed  by  any  person,  to  prove  the  course  of  descent  within  the 
manor  (n). — And  the  same  rule  holds,  with  respect  to  an  entry  in 
the  court  rolls  of  a  presentment  made  by  the  homage  of  the  custo- 
mary mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of  descent 
pointed  out  in  the  presentment  (o).  Custom  is  of  the  very  essence 
of  a  copyhold  ;  and  if  the  custom  be  silent,  the  common  law  must 
regulate  the  course  of  descent. — Customs  are  to  be  taken  strictly, 
and  cannot  be  extended  by  implication. — Hence,  where  the  custom 
is,  that  the  elder  sister  shall  inherit,  yet,  by  that  custom,  the  eldest 

(0  Hob.  188.  466. 

(m)  Gregory  V.  Withert,  H.  28  Car.  II.,  (o)  Roe  d.  Beebee  v.  Parker,  5  T.  R. 

GUb.  Ey.  44  ;  3  Keb.  588,  S,  C.  26. 
(«)  Denn  d,  Goodwin  v.  Spray,  1  T.  R. 


S17)  In  Pennell  v.  Meyer,  2  M.  &  Rob.  98,  the  plaintiff  tendered  in 
ence  the  answer  of  the  defendant  to  a  bill  in  equity :  the  defendant 
insisted  that  the  bill  should  be  produced  and  read ;  Tindal,  C.  J.,  said, 
he  thought  he  must  order  the  whole  bill  to  be  read  if  the  defendant  required 
it,  though  it  was  certainly  unusual  to  require  this  to  be  done ;  and  he 
should  tell  the  jury,  that  the  statements  in  the  bill  were  not  to  be  consi- 
dered as  admissions  of  the  facts  so  stated,  it  being  notorious  that  allega- 
tions, not  corresponding  with  the  facts,  were  frequently  introduced  into  bills 
for  the  purpose  merely  of  ehciting  the  truth  from  the  other  party. 
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aunt  of  the  eldest  niece  dhall  not  inherit  the  land  (p).  So  if  the 
enstom  be  that  the  youngest  son  shall  inherit,  and  a  man  has  issue 
two  sons  and  dies,  and  the  land  descends  to  the  younger  son,  who 
dies  without  issue,  the  eldest  son  of  the  eldest  brother  shall  haye 
the  land ;  because  the  custom  does  not  hold  in  the  transversal  line, 
but  only  in  the  lineal  descent  (9).  Evidence  of  reputation  of  the 
custom  of  the  manor  (r),  that  in  default  of  sons,  the  eldest  daughter^ 
and  in  default  also  of  daughters,  the  eldest  sister ,  and  in  case  of 
the  death  of  all,  the  descendants  of  the  eldest  daughter  or  sister 
respectively  of  the  person  last  seised  should  take,  is  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied  to  a 
great  nepheio^  (the  grandson  of  an  eldest  sister,)  of  the  person  last 
seised ;  although  the  instances  in  which  it  was  proved  to  have  been 
put  in  use  extended  no  further  than  those  of  eldest  daughter  and 
eldest  sister,  and  the  son  of  an  eldest  sister.  The  existence  of  such 
extended  custom  in  adjacent  manors  seems  to  be  no  evidence  of  the 
custom  in  the  particular  manor.  On  a  question  as  to  the  existence 
of  a  custom  in  a  particular  manor,  evidence  of  a  like  custom  in  an 
adjoining  manor,  though  within  the  same  parish  and  leet,  is  not 
aotniflsiUe  (s).  The  premises  were  laid  in  the  declaration  to  be  in 
the  parish  of  Famham,  and  at  the  trial  were  proved  to  be  in  the 
parish  of  Famham  Royal ;  but  it  was  not  shown  by  the  defendant 
that  there  were  two  Famhams.  The  variance  was  holden  to  be 
immaterial  (t).  And  where  lands  were  described  in  the  declaration 
to  be  in  the  parish  of  Westbury,  in  the  county  of  Gloucester,  and 
it  was  proved  at  the  trial  that  there  were  two  parishes  of  Westbury 
in  that  county  ;  viz.  Westbury  upon  Trim  and  Westbury  upon 
Severn ;  still  it  was  holden  (u)  not  to  be  a  variance ;  although,  if 
there  had  been  any  plea  in  abatement  in  ejectment,  it  might  have 
been  a  good  objection  on  such  plea. 

To  an  indenture  of  feoffment  by  the  Bank  of  England,  the  seal 
of  the  bank  was  affixed  by  a  paper,  wafered  to  the  indenture,  on 
which  was  written,  "  Sealed  by  order  of  the  Court  of  Directors  of 
the  Governor  and  Co.  of  the  Bank:  J.  K.  Secretary;"  it  was 
holden  (:r),  that  J.  K.  was  not  an  attesting  witness,  and  that  the 
execution  of  the  feoffment  might  be  proved  by  the  seal  without 
calling  J.  K. 

Evidence  on  the  part  of  the  Defendant, — If  the  defendant  prove 
a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient,  though  he 
have  not  any  title  himself:  but  he  ought  to  prove  a  subsisting  title 
out  of  the  lessor;  for  producing  an  ancient  lease  for  1000  years 
will  not  be  sufficient,  unless  he  likewise  prove  possession,  under 

ip  )  Batemf  ▼.  Chapman,  4  Leoi.  242.  (t)  Doe  d.  Toilet  v.  Salter,  13  East,  9. 

ff )  1  Rol.  Abr.  624,  pL  2.  (n)  Doe  d.  James  and  W\fe  v.  HarrU, 

(r)  Doe  d,  Foeter  and  another  v.  Sit-  B.  R.  M.  T.  57  Geo.  III.,  MS. ;  and  5  M. 

mm,  12  East,  62.  &  S.  326,  8.  C. 

(f)  MarguU  qf  AngUeey  ▼.  Lord  Ha-  {s)  Doe  d.  Bank  qf  England  v.  C^am- 

iUrtim,  10  M.  Sl  W.  218.  here,  4  A.  &  £.  410. 
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Bach  lease,  within  twenty  yesLrs  (t/).  So  if  the  defendant  produce  « 
mortgage  deed,  where  the  interest  has  not  been  paid,  and  thtt 
mortgagee  never  entered,  it  will  not  be  sufficient  to  defeat  the 
kfisor,  who  claims  under  the  mortgagor  (z) ;  because  it  will  be 
presumed  that  the  money  was  paid  at  the  day,  and  consequently, 
that  it  is  not  a  subsisting  title  ;  but  if  the  defendant  prove  mteresfe 
paid  up<m  such  mortgage,  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintifif.  No  leaa 
time  than  twenty  years  will  raise  a  presumption  that  a  mortgaged 
term  has  been  assigned  or  surrendered ;  although  the  defendani 
neither  proves  that  interest  continues  to  be  paid,  nor  in  any  way 
accounts  for  his  possession  of  the  mortgage  deed  (a). 

The  defendant  produced  a  mortage  for  years  (b),  by  deed^  from 
the  plaintiff's  ancestor,  upon  which  was  an  indorsement  in  hmc 
perba^  '^  Received  of  M.  O.  500/.  on  the  within  recited  mortgage, 
and  all  interest  due  to  this  day ;  and  I  do  hereby  release  to  the  iwd 
M.  O.,  and  discharge  the  mortgaged  premises  from  the  said  term  of 
500  years/'  On  a  case  reserved,  the  court  held ;  Ist,  that  theeia 
words  amounted  to  a  surrender  of  the  term  ;  2nd,  that  such  surren* 
der  might  be  by  note  in  writing,  without  deed,  by  the  statute  of 
frauds  (29  Car.  II.  c.  3,  s.  3)  ;  Srd,  that  a  note  in  writing  was  not 
required  to  be  stamped  (48).  But  now,  by  stat.  7  &  8  Vict.  c.  7fi, 
s.  4,  ante^  p.  624,  no  lease  in  writing  of  any  freehold,  copyhold,  or 
leasehold  hmd,  or  any  surrender  in  writing  of  any  freehold  or  lease* 
hold  land,  shall  be  valid,  as  a  lease  or  surrender,  unless  the  same 
shall  be  made  by  deed. 

By  stat.  6  &  7  Vict.  c.  85,  s.  1,  which  enacts,  that  no  person 
offered  as  a  witness  shall  be  excluded,  by  reason  of  incapacity  from 
crime,  or  interest,  from  giving  evidence,  it  is  provided  that  tnis  act 
shall  not  render  competent  any  lessor  of  the  plaintiff  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment.     See  ante,  p.  451. 

(y)  BaQ.  N.  P.  110.  {b)  Farmer  d.  Earl  v.  Roffen  amf  mo- 

{2)  Wilwny,  Witherhyt  t^  Holt,  CJ .,  ther,  T.  1755,  C.  B.,  BulL  N.  P.  110;  2 

Bon.  N.  P.  110.  Wils.  26,  8.  C. 
(a)  Doe  v.  Calvert,  5  Taunt.  170. 


(48)  So  in  Hodges  v.  Drakeford,  1  Bos.  &  Pul.  N.  R.  270,  it  was 
holden,  that  an  assignment  in  writing,  not  under  seal,  indorsed  on  a  lease, 
did  not  require  a  stamp  duty  before  the  statute  44  Gko.  III.  c.  98.  But 
now,  by  that  statute,  a  deed  or  other  inetrument  of  assignment  is  made 
subject  to  a  stamp  duty.  The  like  provision  has  been  made  by  the  last 
Stamp  Act,  55  Geo.  III.  c.  184.  See  Schedule,  Part  I.  tit.  Mortgage.  By 
stat.  7  &  8  Vict.  c.  76,  s.  3,  no  partition  or  exchange  or  assignment  of  any 
freehold  or.leasehold  land  shall  be  valid,  unless  the  same  shall  be  made  by 
doed. 
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XII.  Verdieij  p.  769 ;  Judgment^  p.  770 ;  Executim^  p.  771 ; 

Costs^  p.  772. 

Verdictr^ln  an  efectio  finuB  of  a  messuage  (c),  if  it  be  found 
that  a  small  part  of  the  house  is  built,  by  encroachment,  upon  the 
land  of  the  plaintiff,  and  not  the  residue,  yet  plaintiff  shall  recover 
for  that  parcel  by  the  name  of  a  messuage.  Upon  trial  at  bar  in 
an  efeciio  ftrmts  (d),  by  a  jury  from  Kent,  the  declaration  was  of  a 
fourth  part  of  a  fifth  part ;  and  the  title  of  the  plaintiff  was  only 
to  one-third  of  one-fourth  of  one-fifth,  being  only  one  third  of 
what  was  declared  for.  And  it  was  said,  that  plaintiff  could  not 
have  a  verdict,  because  the  verdict  ought  to  agree  with  the  declara- 
tion. But  per  Cur.  The  verdict  may  be  taken  according  to  the 
title.  In  ejectment,  declaration  was  for  a  moiety  of  land  of  gavel- 
idnd  tenure,  in  Kent  (e)  ;  and  the  question  was,  whether  the  lessor 
of  the  plaintiff  could  recover  a  third  part  of  the  land  described, 
having  claimed  a  moietv  in  the  declaration !  Lord  Mansfield,  C.  J. 
**  The  lessor  of  the  plaintiff  shall  recover  according  to  his  title,  and 
it  is  not  any  objection  to  his  recovering  what  he  has  really  a  title  to^ 
that  he  has  demanded  more."  If  an  ejectment  is  brought  for  forty 
acres,  plaintiff  may  recover  twenty  acres  (/).  Denison^  J.,  •*  In 
ejectment,  plaintiff  generally  declares  for  more  than  he  hopes  to 
recover.  If  he  claims  a  messuage  in  the  declaration,  he  may  recover 
a  moiety."  The  plaintiff  may  recover,  by  way  of  damages,  costs 
incurrea  by  him  m  a  court  of  error,  in  reversing  a  judgment  in 
ejectment  obtained  by  defendant  (ff). 

By  Stat.  11  Geo.  IV.  and  1  Will  IV.  c.  70,  s.  38,  "  in  aU  cases 
of  trials  of  ejectmenta  at  Nisi  Prius,  where  a  verdict  shall  be  given 
for  the  plainti£^  or  the  plaintiff  shall  be  nonsuited  for  want  of  the 
defendant''s  appearance  to  confess  lease,  entry,  or  ouster ;  it  shall 
be  lawful  for  the  judge  before  whom  the  cause  shall  be  tried  to 
certify  his  opinion  on  the  back  of  the  record,  that  a  writ  of  posses- 
sion ought  to  issue  immediately;  and  upon  such  certificate,  a  writ 
of  possession  may  be  iasaed  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usiud  time,  as 
if  no  such  writ  had  issued :  Provided,  that  such  writ,  instead  of 
reciting  a  recovery  by  judgment  in  the  form  now  in  use,  shall  recite 
ahorUy,  that  the  cause  came  on  for  t^al  at  Nisi  Prius,  at  such  time 
and  place,  and  before  such  a  judge,  (naming  the  time,  place,  and 
judge,)  and  that  thereupon  the  said  judge  certified  his  opinion  that 
a  writ  of  possession  ought  to  issue  immediately."  The  stat.  1  &  2 
WilL  IV.  c.  7,  which,  by  sect.  4,  allows  of  judgments,  which  have 
been  signed  by  virtue  of  that  act,  being  vacated,  executions  stayed, 

e)  2  Ron.  Abr.  704.  and  MeredHh  ▼.  Rmid,  43  Eliz.,  Drer, 

)  AkUti  d.   OfabWM  v.  8kHmir,  1  115,  b.,  pi.  67,  in  maig.  S.P.;  wadDo^d, 

_  229.  Daoenport  t.  Rhodes,  11  M.  &  W.  600. 
(e)  Detm  d.  Bstrgeu  v.  PurvU,  1  Burr.  {g)  Nawell  v.  Boalse,  7  B.  &  C.  404, 

)M.  nd  MSS. ;  tec  Conb.  101.  eted  a  Synmdsy.  Pmge,  1  Cr.  &  J.  29. 
(/)  See  Gfi^  V.  Band,  Cro.  ^Ui^  19k 
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and  new  triab  granted,  if  justice  requires  it,  contains  an  express 
provision  in  sect.  5,  that  it  shall  not  be  deemed  to  frustrate  or 
make  void  the  foregoing  provision  in  the  stat.  11  Geo.  IV.  and 
1  Will.  IV.  c.  70,  s.  38,  relating  to  the  issuing  of  the  habere  factoB 
posseMsionem. 

Judgment. — The  form  of  the  judgment,  after  verdict  for  the 
plaintiff  in  ejectment  on  a  single  demise,  is,  ^*  that  the  plaintiff  do 
recover  his  term  aforesaid,  yet  to  come  and  unexpired,  of  and  in  the 
said  tenements,  with  the  appurtenances  above  mentioned,  whereof 
it  has  been  found  by  the  jurors  aforesaid,  that  the  defendant  is 
guilty  of  the  trespass  and  ejectment  aforesaid,  and  his  damages 
aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed;  and 

also  £ to  plaintiff  at  his  request,  for  his  costs  and  charges 

aforesaid,  by  the  court  here  for  an  increase  adjudged,  which  sidd 

damages  in  the  whole  amount  to  £ And  let  the  said  defendant 

be  taken,  8z;c.^^  Where  the  ejectment  is  brought  on  several  demises, 
a  slight  alteration  of  the  kmguage  in  the  preceding  form  will  be 
necessary,  in  order  to  adapt  it  to  the  particular  case.  The  court 
will  make  every  possible  intendment  to  support  the  judgment.  A 
bare  possibility  of  title,  consistent  with  the  judgment,  will  be  suffi- 
cient. Hence,  where  in  the  declaration  two  demises  were  alleged 
for  the  same  term  (A),  both  as  to  commencement  and  duration,  by 
two  different  persons,  of  the  same  premises ;  and  the  judgment 
was,  '^  that  the  plaintiff  should  recover  his  terms  ;  it  was  objected  on 
error,  that  it  was  impossible  the  plaintiff  could  have  a  right  to  re^ 
cover  the  two  terms,  according  to  the  words  of  the  declaration ; 
because  if  A.  demise  to  a  man  an  estate  for  forty  years,  and  then 
B.,  at  the  same  moment,  demise  the  same  estate  to  a  man  for  forty 
years,  it  is  impossible  both  can  have  a  right.  But  the  court  over- 
ruled the  objection,  observing,  that  it  might  be  in  rerum  naturd^ 
that  the  estate  might  have  belonged  to  two  joint-tenants,  who 
might  have  refused  to  concur  in  one  lease,  but  each  might  have 
made  a  lease  of  the  whole,  which  would  operate  as  a  lease  of  the 
moiety.  So  where  the  declaration  in  ejectment  contained  two 
demises  (i),  each  of  an  undivided  third  of  the  same  estate,  for  the 
same  term,  but  by  different  lessors ;  and  the  judgment  was,  *^  that 
the  plaintiff  should  recover  his  said  terms"  It  was  objected,  on 
error,  that  the  judgment  being  for  the  recovery  of  two  undivided 
thirds,  (under  a  title,  explained  by  the  facts  disclosed  by  the  bill  of 
exceptions,  even  in  the  parts  stating  the  proof  for  the  defendant  in 
error,  to  be  only  for  one  undivided  third,  and  confessed  to  be  in 
fact  to  no  greater  extent,)  was  erroneous.  But  the  court  over- 
ruled the  objection,  observing,  that  this  did  not  come  before  the 
court  by  special  verdict,  but  by  bill  of  exceptions ;  consequently 
what  other  evidence  was  given,  besides  that  stated  in  the  bill,  dia 
not  appear ;  that  it  did  appear  that  a  great  deal  of  other  evidence 

(h)  Morres  t.  Barry,  Str.   1180  ;    1  (i)  Roe  Y.Power,  D.  P.  2  Bos.  &  PuL 

Wils.  1,  8.  C.  K.  R.  1. 
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was  given,  and  for  any  thing  that  appeared,  there  might  be  a  title 
to  another  undivided  third  of  the  estate. 

Execution. — It  is  usual  for  the  plaintiff  to  indemnify  the  sheriff, 
and  then  the  sheriff  gives  the  plaintiff  execution  of  what  he  de- 
mands. If  the  plaintiff  take  out  execution  for  more  than  the 
recovery  warrants  (A),  the  court  will  interpose  in  a  summary  way, 
and  restore  the  tenant  to  the  possession  of  such  part  as  was  not 
recovered.  If  the  execution  be  for  twenty  acres  (/),  the  sheriff 
must  give  possession  of  twenty  acres,  according  to  the  estimation 
of  the  county  where  the  lands  lie.  When  a  person  has  obtained 
leave  to  defend  as  landlord,  and  does  not  attend  at  the  trial,  appli- 
cation must  be  made  to  the  court  for  leave  to  take  out  execution ; 
but  after  trial  and  verdict  against  landlord,  no  such  application  is 
necessary  (m).  It  is  at  the  election  of  the  plaintiff  whether  the 
sheriff  dball  return  the  writ  of  hab.  fac.  pos.  or  not  (n).  But 
the  sheriff  is  bound  to  execute  the  writ  when  he  is  required  to  do 
it,  and  nothing  occurs  to  prevent  him :  and  where  in  taxing  costs 
the  master  disallowed  certain  expenses,  on  the  ground  that  the  writ 
was  not  executed ;  it  was  holden,  that  the  costs  which  were  disal- 
lowed through  the  sheriff's  default  in  not  executing  the  writ  might 
be  recovered  in  an  action  on  the  case  against  the  sheriff  (o).  The 
court  will  not  oblige  the  sheriff  to  return  it,  except  at  the  instance 
of  the  plaintiff.  But  after  possession  has  been  given  under  the 
writ  ( />),  the  plaintiff  cannot  sue  out  another  writ,  although  he  is 
disturbed  by  the  same  defendant,  and  though  the  sheriff  have  not 
returned  the  former  writ ;  for  an  alias  cannot  issue  after  a  writ  is 
executed;  if  it  could,  the  plaintiff,  by  omitting  to  call  on  the  sheriff 
to  make  his  return  to  the  writ,  might  retain  the  right  of  suing  out 
a  new  habere  facias  possessionem^  as  a  remedy  for  any  trespass  which 
the  same  tenant  might  commit  within  twenty  years  next  after  the 
date  of  the  judgment.  Formerly,  in  B.  R.,  but  not  in  C.  B.,  it  was 
necessary  to  lodge  a  prcedpe  with  the  officer  of  the  court,  before  a 
writ  of  habere  facias  possessionem  could  be  sued  out ;  now,  by 
R.  G.  H.  T,  2  Will.  IV.,  the  lodging  the  prcedpe  is  dispensed 
with.     See  Rule  76. 

Where  an  ejectment  was  brought  on  two  counts  on  several 
demises,  and  a  verdict,  by  direction  of  the  judge,  was  found  for 
the  plaintiff  on  the  first,  and  for  the  defendant  on  the  other,  with 
liberty  to  the  [plaintiff  to  move  to  enter  a  verdict  for  him  on  the 
second;  and  the  plaintiff's  counsel  had  obtained  leave  to  issue 
early  execution  on  the  first  count,  and  possession  was  shortly  after 
taken  accordingly  ;  it  was  holden,  that  as  leave  was  reserved,  the 
early  execution  on  the  first  count  did  not  form  any  objection  to 

{k)  1  Burr.  629 ;  2  Burr.  2673 ;  Bo§  897. 
d.  8md  T.  Dawwn,  C.  B.,  3  Wik.  49.  (n)  Palm.  289. 

(0  1  RoL  Rep.  420 ;   1  Rol.  Abr.  886,  (o)  Maton  v.  Paynter,   1  Q.  B.  974 ; 

(H.)  pL  4.  1  G.  &  D.  381. 

(•I)  Do€  d.  Lucy  v.  Bennett,  4  B.  &  C.  {p)  Doed,  Pate  ▼.  Roe,  1  Taunt.  55. 

VOL.  II.  O 
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moving  for  the  rule  to  enter  a  verdict  on  the  second.  Doe  on  the 
severed  demises  of  the  Governor  and  Company  of  the  Bank  of  Eng-- 
land  and  Gregory  v.  Chambers^  4  A.  8z:  E.  410. 

Costs. — The  court  will  compel  the  real  defendant  to  pay  the 
oosts  {q)^  although  he  is  not  a  party  to  the  record.  Where  three 
ejectments  were  brought  against  a  landlord  and  his  two  tenantSi 
and  the  landlord  obtained  a  rule  for  the  consolidation  of  the  three 
actions,  and  that  the  ejectment  against  one  of  the  tenants  (a 
pauper,)  should  abide  the  event  of  the  ejectment  against  the  other, 
and  that  action  was  tried,  and  the  lessor  of  the  plaintiff  obtained 
judgment,  and  took  possession  of  all  the  three  tenements,  the 
coiurt  (r)  compelled  the  landlord  to  pay  the  costs  of  that  ejectment. 


XIII.  Writ  of  Error. 


Bt  stat.  16  8z;  17  Car.  II.  c.  8,  s.  3,  it  is  enacted,  that  '^  No  exe- 
cution shall  be  stayed  by  writ  of  error  upon  any  judgment  after 
verdict  in  ejectio  firmai,  unless  the  plamtiff  in  error  shaU  become 
bound  in  such  reasonable  sum  as  the  court  of  error  shall  think  fit, 
to  pay  the  plaintiff  in  ejectment  all  such  costs,  damages,  and  sums 
of  money,  as  shall  be  awarded  upon,  or  after  such  judgment  affirmed, 
discontinuance  or  nonsuit  had.'  The  practice  as  to  the  amount  of 
the  recognizance  varied  in  the  different  courts  («)  ;  but  now,  by 
R.  G.  H.  T.  2  Will.  IV,  No.  27,  the  recognizance  of  bail  in  error 
shall  be  taken  in  double  the  yearly  value  and  double  the  costs. 
Although  the  words  of  the  statute  seem  to  require  a  recognizance 
by  the  plaintiff  in  error  himself  (t)^  yet  it  has  been  holden,  that 
tne  intention  of  the  legislature  will  be  satisfied  by  plainti£&  in  error 
procuring  responsible  persons  to  enter  into  the  obUgation  required. 
The  plaintiff  in  error  is  not  bound  to  give  the  defendant  in  error 
notice  of  his  entering  into  the  recognizance  («).  By  another 
clause  (x)  of  the  same  statute,  '^  in  case  of  affirmance,  discontinu- 
ance, or  nonsuit,  the  courts  are  to  issue  a  writ  to  inquire  as  well  of 
the  mesne  profits,  as  of  the  damages,  by  any  waste  committed  after 
the  first  judgment  ;  and  are  thereupon  to  give  judgment  ;  and 
award  execution  for  the  same,  and  also  for  costs  of  suit.^  Under 
1  Geo.  lY.  c.  87,  s.  3,  defendant  must  give  two  additional  sureties 
on  bringing  writ  of  error  (y). 

(f)  J)oe  d,  Matien  t.  Grayt  10  B.  &  C.  (ti)  Doe  d.  Wehh  y.  Omrndty,  7  Tumi. 

016.  427. 

(r)  Thru9tout  v.  Shenion,  10  B.  &  C.  M  Sect.  4. 

110.  (y)  Roe  d,  Dmrant  v.  Moore,  7  Bingh. 

8  East,  298 ;  7  Taunt  427.  124. 
Keen*  ▼.  Deerdam,  8  Eait,  208. 
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XIV.  In  what  Cases  a  Court  of  Equity  will  restrain  the  party 
from  bringing  further  Ejectments^  by  granting  a  perpetual 
Injunction. 

Where  several  verdicts  had  been  obtained  in  ejectment  upon 
the  same  title,  to  the  satisfaction  of  the  court,  a  perpetual  injunction 
was  granted,  in  the  case  of  Earl  of  Bath^  Infant^  and  others^  v. 
Sherwin  and  others^  D.  P.,  17th  January,  1709  (ar),  reversing  the 
decree  of  Lord  Chancellor  Cowper.  N.  Lord  Cowper  and  Lord 
Sommers  were  present  in  the  House  of  Lords  when  this  decree  was 
leversed.  After  this  reversal  of  Lord  Cowper^s  decree,  it  was 
usual  to  grant  perpetual  injunctions  under  the  like  circumstances, 
as  was  said  by  Baron  Price,  in  the  case  of  Barefoot  v.  Fry  in  the 
Ck>urt  of  Exchequer.  The  case  of  Barefoot  v.  Fry  (a),  was  deter- 
mined by  EyrCf  C.  B.,  and  Price^  Poge^  and  Gilbert.^  Barons,  on 
the  20th  of  February,  1723,  in  Serjeants'-Inn  Hall,  on  a  bill  filed 
for  a  perpetual  injunction  to  restrain  defendant,  Fry,  from  any 
fiorther  proceeding  in  ejectment,  and  to  quiet  plaintiff  m  his  posses- 
sioD*  The  defendant,  having  brought  five  ejectments,  had  been 
nonsuited  upon  full  evidence  m  three,  and  verdicts  found  for  the 
laasor  of  the  plaintiff  in  the  other  two.  A  perpetual  injunction  was 
fflranied,  although  it  was  said  by  Mr.  Ward  (defendant's  counsel), 
taat  courts  of  equity  did  not  decree  perpetual  injunctions  upon 
ejectments,  and  only  upon  an  issue  directed.  Eyre^  U.  B.,  observed, 
that  real  actions  could  not  be  brought  twice  for  the  same  thing, 
but  now  ejectments  having  been  introduced  in  the  place  of  real  ac- 
tions, a  party  might  bring  as  many  ejectments  as  he  should  think 
fit ;  and  this  was  a  reason  why  courts  of  equity  should  settle  and 
quiet  the  rights  of  parties.  In  Calvert  and  another  v.  Saunders^ 
in  1739,  West's  C.  T.  H.  p.  693,  a  perpetual  injunction  was  decreed 
agaiiiBt  a  defendant  from  proceeding  against  plaintiffs,  to  recover,  in 
ejectment,  possession  of  premises,  the  right  to  which  had  been  esta- 
blished agamst  him  upon  a  trial  at  bar,  and  upon  a  decree  for  giving 
effect  to  the  verdict.  In  Harwood  v.  Rolph^  after  three  verdicts  in 
ejectment,  another  ejectment  was  brought  in  1772,  upon  which  a 
special  verdict  was  found  and  argued  in  C.  B.,  in  Easter  and  Trinity 
Terms,  1773 ;  and  in  Hil.  T.  1774,  judgment  was  given  for  the 
lessor  of  the  jjlamtiff  (3  Wils.  497 ;  2  Bl.  937,  S.  C.) ;  and  upon 
error  brought  in  the  Court  of  King's  Bench,  the  cause  was  argued 
there  in  Trinity  and  Michaelmas  Terms,  1774,  and  the  judgment  of 
the  Court  of  C.  B.  was  reversed  (see  Cowp.  87) ;  whereupon  the 
lessors  of  the  plaintiff  brought  a  writ  of  error  in  parliament,  and  on 
the  9th  May,  1775,  the  judgment  of  the  Court  of  B.  R.  was 
afi&rmed.     Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 

(«)  Tfaii  GSM  was  iceognizMl  in  Leigk^      mis  H.  of  Lords,  vol.  21,  fo.  455. 
1m  V.  IMskivm,  Str.  404,  affirmad  D.  P.  (a)  Bimb.  156,  pi.  228. 

3idMaidi,  1720;  2  Bxx>,P.C.217s  Jour. 
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made  for  a  peipetual  injunction,  to  restrain  defendants  from  any 
further  proeeedmg  in  ejectment,  which  was  finally  heard  before 
Lord  Bathurst,  Oi.,  assisted  by  Sir  Thomcu  Seweliy  M.  R.,  on  the 
13th  June,  1776,  when  an  order  was  made  for  a  perpetual  injunc- 
tion. 


XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  recovery  of 
damages,  as  well  as  of  the  term,  yet,  from  the  nature  of  the  decla- 
ration in  that  action,  such  damages  are  necessarily  confined  to  a 
compensation  for  the  injury  sustained  by  the  ejectment,  which  beinff 
fictitious,  the  damages  must  of  course  be  nominal.  For  the  real 
injury  sustained  by  the  plaintiff,  viz.  the  perception  of  the  mesne 
profits  by  the  tenant  in  possession^  the  law  has  provided  another 
remedy,  namely,  by  an  action  of  trespass,  ri  et  armis^  which  may  be 
brought  by  the  lessor  of  the  plaintiff  in  ejectment,  either  in  his  own 
name,  or  in  the  name  of  the  fictitious  lessee  (49),  against  the  person 
in  actual  possession  and  trespassing  ;  and  in  which  the  plaintiff  may 
declare,  not  only  for  the  loss  of  the  mesne  profits,  but  also  for  the 
costs  of  the  ejectment,  where  the  case  requires  it,  as  after  judgment 
in  ejectment,  by  default  against  the  casual  ejector.  This  action  is 
local  in  its  nature,  and  must  be  brought  in  the  county  where  the 
lands  lie.  It  was  formerly  doubted,  whether  an  action  for  mesne 
profits  could  be  brought,  in  the  name  of  the  fictitious  lessee  or 
nominal  plaintiff  in  ejectment,  after  a  judgment  by  default  against 
the  casual  ejector :  but  in  the  case  of  Aslin  v.  Parkin^  2  Burr.  666 ; 
Barnes,  472,  4to.  edit.  S.  C,  it  was  determined  that  it  might  be  so 
brought,  as  well  as  after  a  judgment  upon  a  verdict,  agamst  the 
tenant  in  possession.  The  action  for  mesne  profits  may  be  brought 
by  one  tenant  in  common,  who  has  recovered  in  an  action  of  eject- 
ment by  default,  against  his  companion  (i).  By  stat.  1  Geo.  IV. 
c.  87,  s.  2,  it  is  enacted,  that  '^  wherever  hereafter  it  shall  appear  on 
the  trial  of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant, 
that  such  tenant  or  his  attorney  hath  been  served  \^ith  due  notice 
of  trial,  the  plaintiff  shall  not  be  nonsuited  for  the  default  of  the 
defendant's  appearance  or  of  confession  of  lease,  entry,  and  ouster ; 
but  the  production  of  the  consent  rule  and  undertaking  of  the 
defendant  shall,  in  such  cases,  be  sufiicient  evidence  of  lease,  entry, 
and  ouster ;  and  the  judge  before  whom  such  cause  shall  come  on  to 

(*)  Goodtitle  V.  7bmA#,  3  Wils.  118. 


(49)  Where  the  action  is  brought  in  the  name  of  the  fictitious  lessee, 
the  court  will,  upon  application,  stay  the  proceedings,  until  security  is 
given  for  answering  the  costs.    Bull.  N.  P.  89. 


EJECTMENT.  776 

be  tried  shaU,  whether  the  defendant  shall  appear  upon  such  trial  or 
not,  permit  the  plaintiff,  on  the  trial,  after  proof  of  his  right  to 
recover  possession  of  the  whole  or  of  any  part  of  the  premises  men- 
tioned in  the  declaration,  to  go  into  evidence  of  the  mesne  profits 
thereof,  which  shall  or  might  have  accrued  from  the  day  of  the 
expiration  or  determination  of  the  tenant's  interest  in  the  same, 
down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  pre- 
ceding day  to  be  specially  mentioned  therein  :  and  the  jury,  on  the 
trial,  finding  for  the  plamtiff,  shall,  in  such  case,  give  their  verdict 
upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any 
put  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to 
be  paid  for  such  mesne  profits :  provided  that  nothing  hereinbefore 
contained  shall  be  construed  to  bar  any  such  landlord  from  bringing 
an  action  of  trespass  for  the  mesne  profits,  which  shall  accrue  from 
the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of  deli- 
very of  possession  of  the  premises  recovered  in  the  ejectment.'^ 
Under  this  section  it  has  been  holden,  that  the  lessor  of  the  plaintiff, 
on  the  trial  of  an  ejectment  by  landlord  against  tenant,  may  recover 
for  mesne  profits  down  to  the  day  of  trial,  though  no  notice  of  trial 
has  been  proved  (c). 

Evidence. — The  evidence  necessary  to  support  this  action,  (after 
judgment,  upon  a  verdict  of  ejectment  against  the  tenant  in  pos- 
session, who  has  appeared  and  confessed  lease,  entry,  and  ouster,) 
is  as  follows  :  an  examined  copy  of  the  judgment  in  ejectment,  and 
of  the  rule  of  court  to  confess  lease,  entry,  and  ouster,  proof  of  the 
length  of  time  during  which  the  defendant  has  occupied,  and  of  the 
value  of  the  mesne  profits,  and  of  the  costs  of  executing  the  writ  of 
possession.  ''  Where  the  judgment  is  had  against  the  tenant  in 
possession^  and  the  action  of  trespass  brought  against  him,  it  seems 
8u£Scient  to  produce  the  judgment  without  provmg  the  writ  of  pos- 
session executed,  because,  by  entering  into  the  rule  to  confess,  the 
defendant  is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry ;  but 
where  the  judgment  is  had  against  the  casual  ejector^  and  so  no  rule 
•  entered  into,  the  lessor  shall  not  maintain  trespass  without  an 
actual  entry,  and  therefore  ought  to  prove  the  writ  of  possession 
executed  "  (rf).  Notwithstanding  the  distinction  taken  in  the  pre- 
ceding case,  it  may  be  prudent,  in  general,  to  be  prepared  with  an 
exammed  copy  of  the  writ  of  possession  and  return  of  execution. 
'  But  if  the  plaintiff  has  been  let  into  possession  by  the  defendant, 
that  will  supersede  the  necessity  of  proving  that  the  writ  of  posses- 
sion has  been  executed  (e). 

Where  the  judgment  in  ejectment  has  been  by  default  against 

(c)  Doe  d,  Thompson  v.  Hodgson,  12      v.  Bos,  coram  Abney,  J,,  Oxford  Summ. 
A.  &  E.  135 ;  4  P.  &  D.  142.  Ass.  1742,  S.  P. 

(d)  Thorp  V.  Fry,  coram  Bleneowe,  J.,  (e)  Per  Ellenborough,  C.  J.,  in  Calvert 
.11  Wffl.  III.  MSS.  Bull.  N.  P.  87  ;  Nor»      y,  Hor^all,  4  Esp.N.  P.  C.  167. 

theron  y.  Bowler,  at  Exon.  Ass. ;  Button 
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the  casual  ejector,  and  so  no  rule  for  the  confession  of  lease,  entry, 
and  ouster,  the  plaintiff,  in  the  action  for  mesne  profits,  ought  to 
be  prepared  with  an  examined  copy,  not  only  of  the  judgment,  but 
of  the  writ  of  possession  also ;  and  the  return  of  execution  thereon, 
and  proof  of  the  costs  in  the  ejectment,  and  in  executing  the  writ 
of  possession :  proof  of  the  value  of  the  mesne  profits  will  be  re- 
quired in  this  case  as  in  the  former.  The  judgment  in  ejectment 
will  be  conclusive  evidence  against  the  tenant  in  possession  of  the 
plaintiff's  title,  from  the  day  of  demise  laid  in  the  declaration  in 
ejectment ;  consequently,  in  the  action  for  mesne  profits,  it  is  not 
necessary  for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  property  antecedent  to  the  day  of  tne 
demise,  or  brings  his  action  against  a  precedent  occupier  (/)  (50), 
But  in  order  to  render  the  judgment  by  default  conclusive  evidence 
of  the  title,  it  must  be  pleaded  as  an  estoppel  (g);  for  a  judgment  is 
in  no  case  conclusive  unless  pleaded  by  way  of  estoppel  (k).  If  the 
plaintiff  declares  against  the  defendant  for  having  taken  the  mesne 

Erofits  for  a  longer  period  of  time  than  six  years,  before  action 
rought,  the  defendant  may  plead  the  statute  of  limitations ;  viz. 
not  guilty  within  six  years  before  the  commencement  of  the  suit, 
and  thereby  protect  himself  from  all  but  six  years.  An  execution 
creditor  is  not  entitled  to  the  rent  which  accrues  due  after  the  deli- 
very of  the  writ  of  elegit  to  the  sheriff,  but  before  the  inquisition  is 
taken  (i).  This  action  being  for  the  recovery  of  damages  (k)  wfaidi 
are  uncertain,  the  bankruptcy  of  the  defendant  cannot  be  pleaded 
in  bar ;  and  on  the  same  principle  a  plea  of  discharge  under  an  in- 
solvent debtors  act  is  no  bar(/).  A  judgment,  recovered  in  eject- 
ment against  the  wife(m),  cannot  be  given  in  evidence  in  an  action 
against  the  husband  and  wife,  for  the  mesne  profits ;  because  the 
husband  was  no  party  to  that  suit.  So  a  recovery  in  ejectment 
against  a  former  tenant  in  possession  is  not  (n)  producible  in  evi- 
dence, against  a  person  who  is  afterwards  found  in  possession,  with- 
out proving  that  he  came  in  under  the  defendant  in  ejectment,  so 
as  to  make  him  a  privy  to  the  judgment  in  ejectment ;  the  rule  of 
law  being,  that  judgments  bind  only  parties  and  privies,  and  as  to 
strangers  are  considered  as  res  inter  alios  actse  and  consequently 
not  producible  against  them.  Where  an  action  for  mesne  profito 
was  brought  against  a  lessor,  lessee,  and  under-lessee,  the  judgment 
in  ejectment  having  been  recovered  against  the  lessor,  and  it  was 
proved  that  the  lessee  was  not  in  actual  possession  during  the  time 

(f)  Deeotta  v.  Atkins,  Bidl.  N.  P.  87.  (*)  OoodtUU  v.  North,  Doug.  583. 

&)  Doe  V.  Huddart,  2  Cr.  M.  &  R.  316.  (/)  Lloyd  v.  Peell,  3  B.  &  A.  407. 

(A)  Per  Par**?,  B.,  Doe  d.  Strode  y.  Sea-  (m)  Denn  v.  WhUe  and  W\fe,  7  T.  R. 

i(m,  2  Cr.  M.  &  R.  732,  and  ante,  p.  755.  112. 

(i)  Sharp  V.  Key,  8  M.  &  W.  379.  (n)  Doe  v.  Harvey,  8  Bingh.  242. 

(50)  In  these  cases  the  action  should  be  brought  in  the  name  of  the 
lessor  of  the  plaintiff. 
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for  which  mesne  profits  were  claimed,  but  had  received  rent  from 
his  mider-Iessee,  whom  he  declared  to  be  his  tenant  when  possession 
was  demanded  by  the  plaintiff^  a  verdict  against  the  three  defendants 
was  not  disturbed  on  a  motion  for  a  new  trial  on  the  ground  of  mis- 
direction by  the  judge  in  permitting  the  case  to  go  to  the  jury  as 
against  the  lessee  (o).  If  there  be  two  counts,  and  the  defendant 
pleads  to  the  first,  Not  Guilty,  and  on  the  last  sufiers  judgment  by 
default,  the  defendant  will  be  entitled  to  a  verdict  on  the  first 
count,  if  plaintifiP  cannot  prove  that  defendant  had  committed  ano- 
ther and  a  difierent  act  of  trespass  from  that  confessed  by  the  de- 
fendant. Trespass  for  mesne  profits.  The  declaration  contained 
two  counts ;  the  first  of  which  stated  the  entry  and  expulsion  on 
the  25th  of  March,  1794 ;  and  the  last  stated  the  entry  and  expulsion 
on  the  3rd  of  June^  1797.  To  the  first  count  the  defendant  pleaded^ 
Not  Guilty,  and  on  the  last  he  suffered  judgment  to  go  by  default. 
The  venire  was  awarded  as  well  to  try  the  issue  joined  on  the  first 
count  as  to  assess  damages  on  the  last.  At  the  trial  the  plaintiff 
proved  one  act  of  trespass  only^  which  was  covered  by  the  last 
count :  it  was  holden  (o),  that  a  verdict  should  be  entered  up  for 
the  defendant  on  the  first,  and  damages  assessed  on  the  last.  The 
plaintiff  brought  ejectment  in  C.  B.,  judgment  was  given  for  defen- 
dant ;  that  judgment  was  afterwards  reversed  on  error  in  B.  R.  The 
plaintiff  afterwards  brought  trespass  for  mesne  profits  in  B.  B.,  and 
claimed  to  recover  by  way  of  damages,  the  costs  in  error.  It  was 
holden  (g),  that  he  was  entitled  to  recover  those  costs  as  part  of 
the  damage  sustained,  and  that  the  jury  might  consider  the  costs 
between  attorney  and  client  as  the  measure  of  the  damage. 

On  the  subject  of  costs  see  stat.  3  &  4  Vict.  c.  24,  ante,  p.  38. 


&' 


b)  Doe  T.  Harhw,  12  A.  &  E.  40.  (q)  NoweU  v.  Boakt,  7  B.  &  C.  404. 

)  Gm^ere  ▼.  Hickt,  7  T.  R.  727. 
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I.   Of  Bona  Notabilia. 

By  the  92nd  canon  (1),  "  If  a  testator  or  intestate  dies  in  one 
diocese,  and  has,  at  the  time  of  his  death,  goods  or  good  debts  to 


(1)  This  and  the  following  will  be  found  among  the  canons  made  by  the 
cler^  in  a  convocation  holden  in  the  first  year  of  the  reign  of  King  James 
the  First,  A.  D.  1603.  They  received  the  royal  assent,  hut  were  not  con^ 
firmed  by  parliament.  And  on  this  ground  it  was  holden,  in  Middleton  y . 
Croft f  Str.  1056,  that  the  canons  of  1603  did  not  propria  vigor e  bind  the 
laity.  "I  SBjproprio  vigore,  by  their  own  force  and  authority ;  for  there 
are  many  provisions  contained  in  these  canons,  which  are  declaratory  of 
the  ancient  usage  and  law  of  the  Church  of  England  received  and  allowed 
here,  which  in  that  respect  and  by  virtue  of  such  ancient  allowance  will 
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the  value  of  5/.,  in  any  other  diocese  or  peculiar  jurisdiction, 
within  the  same  province,  the  probate  of  the  will,  or  granting  let- 
ters of  administration,  belongs  to  the  Prerogative  Court  of  the 
archbishop  of  that  province  ;  and  every  probate  or  administration 
not  so  granted,  is  declared  void ;  with  this  proviso,  that  if  any  man 
die  in  itinerej  the  goods  he  has  about  him  at  the  time  shall  not  cause 
his  will  or  administration  to  be  liable  to  the  Prerogative  Court  .'^ 

The  principle  appears  to  be,  that  the  goods  of  a  party  who  dies 
in  itinere^  are  supposed  to  be,  for  the  purposes  of  the  jurisdiction  of 
the  ordinary,  in  the  place  where  he  is  domiciled,  notwithstanding 
his  personal  absence.  A  person  whose  domicile  and  property  were 
in  tne  diocese  of  Gloucester,  was  proceeding  on  temporary  business 
to  Bristol,  and  met  with  an  accident,  in  consequence  of  which  he 
was  taken  to  the  Bristol  Infirmary,  which  is  in  the  diocese  of 
Bristol,  and  within  a  few  days  after  died.  Probate  of  his  will 
having  been  granted  by  the  Bishop  of  Gloucester,  it  was  holden 
regular;  for  the  testator  had  died  in  itinere.  Doe  d.  Allen  v. 
Ovensy  2  B.  &  Ad.  423. 

By  the  93rd  canon,  "goods  in  different  dioceses,  unless  of  the 
value  of  5/.,  shall  not  be  accounted  bona  notabilia^  (2)  ;  with  this 
proviso,  "  that  this  shall  not  prejudice  those  dioceses,  where,  by 
custom  or  composition,  bona  notabilia  are  rated  at  a  greater  sum. ' 
Where  there  are  bona  notabilia  (a)  in  one  diocese  of  Canterbury 
and  one  of  York,  the  bishop  of  each  diocese  must  grant  an  admi- 
nistration. Where  in  two  dioceses  of  Canterbury  (6),  and  two  of 
York,  there  must  be  two  prerogative  administrations.  It  appears 
from  the  92nd  canon,  before  stated,  that  if  an  ordinary  of  a  diocese 
conmiits  administration,  when  the  party  has  bona  notabilia  in 
different  dioceses  within  the  same  province  (c),  such  administration 
is  merely  void;  and  it  was  so  decided  according  to  Moore,  145,  in 
19  Eliz.  (3). 


I 


a)  Burston  y.  Ridley,  Salk.  39.  (c)  See  Stoket  v.  Bate,  5  6.  &  C.  491, 

6)  Per  Cur,  ib.  and  pott,  p.  783. 


bind  the  laity,  but  that  is  an  obligation  antecedent  to,  and  not  arising  from, 
thb  body  of  canons ;"  per  Lord  Hardwicke,  delivering  judgment.  See 
judgment,  very  folly  reported,  and  probably  from  a  MS.  of  the  Chief  Jus- 
tice, Lord  Hardwicke,  2  Atk.  653. 

(2)  "  It  seems  that  this  canon  has  changed  the  law,  if  that  were  other- 
wise before,  inasmuch  as  the  granting  administration  belongs  to  the  eccle- 
siastical law,  and  our  law  only  takes  notice  of  their  law  in  this ;  and 
therefore  they  may  alter  it  at  their  pleasure."  1  RoUe's  Abr.  909,  Exe- 
cutors, (1)  pi.  5.     But  see  the  preceding  note. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moore ;  but  there  is  a 
case  in  2  Leon.  155,  by  the  name  of  Dunne's  case,  of  this  year,  and  on  this 
point ;  from  which  it  appears  that  the  court  were  divided  m  opinion.    But 
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But  where  A.  (d)  had  goods  only  in  one  inferior  diocese,  and  the 
metropolitan  of  the  same  province,  pretending  that  he  had  bona 
notabilia  in  several  dioceses,  granted  administration  ;  it  was  ad« 
judged,  that  the  administration  was  only  voidable  by  sentence,  and 
the  reason  assigned  for  this  in  5  Rep.  29,  b.  (where  this  case  fa 
cited)  is,  that  the  metropolitan  has  jurisdiction  over  all  the  dioceses 
within  his  province.  Goods  of  the  value  of  5/.  in  one  diocese  («), 
and  a  lease  for  years  of  the  same  value  in  another  diocese  of  the  same 
province,  though  a  chattel  real,  make  bona  notabilioy  and  require  a 
prerogative  administration.  Judgments  are  bona  notabilia  at  the 
place  where  they  are  recorded  (/).  Debts  by  specialty  are  bona 
motabUia,  not  at  the  place  where  the  securities  were  made  (^),  nor 
where  the  testator  or  mtestate  died  (A),  but  at  the  place  where  the 
securities  are  at  the  death  of  the  testator  or  intestate.  Hence  if 
a  man  becomes  bound  in  an  obligation  in  London  (i),  and  dies 


(d)  Veere  ▼.  Jeiffferies,  Moore,  145; 
Nedham*Mcaae,b  Rep.  135,  a.,  S.  P.  agreed ; 
LifMont  T.  Barrow,  2  Bingh.  N.  C.  486. 

(e)  1  Bol.  Abr.  909,  (H.)  pi.  1. 

{/)  Adams  t.  Savage,  Lord  Raym.  855, 
agreed  in  Gold  y.  Strode,  Garth.  149; 
Boon  T.  Hayman,  E.  6  Geo.  II.  B.  R.  MSS. ; 
S.  P.  Anon,  8  Mod.  244. 

{g)  lAmn  v.  Dodson,  i^/ra» 


(A)  Byron  t.  Byron,  Cro.  Eliz.  (472). 

(t)  Lunn  T.  Dodaon,  adjudged  in  an  ac- 
tion brought  by  administrator  in  London, 
supposing  the  obligation  to  be  there  made, 
and  showed  the  administration  to  be  granted 
by  Bishop  of  Exeter;  and  on  demurrer  to 
declaration  Judgment  for  plaintiff.  Aflkmed 
on  error,  M.  15  Gar.«  1  RoL  Abr.  908,  (G.) 
pL4. 


Sir  Edward  Coke,  in  5  Rep.  30,  a.,  lays  down  the  position  agreeably 
with  the  decision  mentioned  in  Moore ;  and  Holt,  C.  JL,  in  Blackborough 
T.  Davis,  Salk.  38 ;  IP.  Wms.  43,  S.  C,  speakhig  of  an  administration 
granted  to  a  wrong  person,  says,  "  It  is  not  void,  as  where  admmistraiion 
it  granted  m  a  wrong  diocese,  but  only  voidable."  So  Weston,  Baron^ 
in  Bull.  N.  P.  141,  '*  Where  administration  is  granted  in  a  wrong  diooesesi 
it  is  void:  where  to  a  wrong  person,  voidable.''  So  per  Lord  Macclesfield^ 
Ch.,  in  Comber^ s  case,  1  P.  Wms.  767,  768,  (where  a  question  arose  upon 
the  validity  o£&  probate  granted  by  the  Archdeacon  of  Surrey,  the  teststor 
having  died  possessed  of  bona  notabilia  in  two  dioceses  within  the  province 
of  Canterburv,)  '^  if  this  had  been  an  administration  granted  by  the  arch« 
deacon  or  ordinary,  where  there  were  bona  notabilia  in  divers  dioceses,  the 
administration  had  heen  merely  void :  for  the  administrator  receives  his 
light  entirely  from  the  administration ;  but  the  right  of  the  executor  is 
derived  from  the  will,  and  not  the  probate,  as  appears  from  an  executcnr's 
having  power  to  release  or  assign  any  part  of  the  personal  estate  befoce 
probate ;  and  a  defendant  at  law  cannot  plead  to  any  action  brought  by  an 
executor,  that  the  plaintiff  has  not  proved  the  will^  though  it  is  true  he 
may  demur,  if  the  plaintiff  does  not  in  his  declaration  show  the  probate." 
Probate  in  the  Court  of  the  Archdeacon  of  Sudbury,  to  whom  the  bishop 
granted  full  power  to  prove  the  wills  of  all  persons  deceased  within  the 
archdeaconry,  was  held  good,  the  testator  having  died  within  the  arch- 


deaconry ;  although  he  was  possessed  of  a  term  of  years  in  lands  lying 
within  another  archdeaconry  in  the  same  diocese.  Rex  v.  Yonge,  5  M.  £ 
S.  119. 
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intestate  in  Devon,  and  there  had  the  obligation  at  the  time  of  his 
death,  administration  ought  to  be  granted  by  the  Bishop  of  Exon, 
idiere  the  obligation  was  at  his  death,  and  not  by  the  Bishop  of 
London,  where  the  obligation  was  made:  for  the  debt  shall  be 
accounted  goods  as  to  the  granting  the  administration,  where  the 
deed  was  at  his  death,  and  not  where  it  was  made.  So  in  covenant 
on  a  policy  of  insurance  imder  seal,  whereby  three  of  the  directors 
of  the  insurance  company  did  order,  direct,  and  appoint,  that,  if 
T.  S.,  the  insured,  should  die,  &c.,  the  capital,  stock,  and  funds  of 
the  company  should  stand  charged  and  be  liable  to  pay  to  the  exe- 
enters,  administrators,  and  assigns  of  the  said  T.  S.,  within  three 
calendar  months  after  his  decease  should  be  certified,  the  sum  of 
500/.  The  insured  died  in  the  diocese  of  Exeter,  and  the  policy 
was  in  that  diocese  at  the  time  of  his  death ;  it  was  holden  (A),  that 
a  probate  from  the  Diocesan  Court  of  Exeter  was  sufficient  to  enable 
the  executors  to  recover  on  the  policy,  though  the  defendants  re- 
sided, and  all  the  stock  and  funds  of  the  company  were  situate,  in 
the  diocese  of  London.  But  simple  contract  debts,  as  debts  due 
en  bills  of  exchange  (Q,  &c.,  follow  the  person  of  the  debtor,  and  the 
will  must  be  proved,  or  administration  granted,  in  that  place  where 
the  debtor  resided  at  the  time  of  the  death  of  the  testator  or 
intestate.  A  right  to  a  distributive  share  of  an  intestate's  estate,  is 
bona  notabilia  in  the  diocese  in  which  the  administrator  resides  (m). 
From  the  case  of  Scarth  v.  Bishop  of  London  (n),  it  appears 
that  stock  in  the  public  funds  is  bona  notabilia  within  the  diocese 
of  London.  In  indebitatus  assumpsit  by  an  administrator  (o), 
for  goods  sold  and  delivered  by  the  intestate,  on  an  adminis- 
tration committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the  death 
of  the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of 
Oxford,  which  was  within  the  diocese  of  Oxford,  and  that  the  arch- 
deaconry and  whole  county  of  Berks  were  within  the  diocese  of 
Salisbury.  On  special  demurrer,  because  it  did  not  appear  that  the 
defendant  was  not  an  inhabitant  within  the  diocese  of  Salisbuiy, 
tiie  court  overruled  the  demurrer,  and  adjudged  the  plea  to  be 
good  (4).     Li  debt  by  an  administrator  (p),  it  appeared  that  the 

{k)  Qunwy  ▼.  Rawlm»,2  M.  &  W.  87.  (m)  Beadlu  ▼.  Bureh,  10  Sim.  332. 

See  HuikwaUe  ▼.  Phaire,  I  M.  &Gr.  159,  (ii)  1  Hagg.  Ecc.  R.  625. 

1  Seott's  N.  R.  43.  (o)  HUliard  ▼.  Cox,  Salk.  37. 

(I)  Yeowuma  y.  Bratbhaw,  Carth.  373, 4.  (p )  Griffith  t.  Griffith,  Say.  R.  83. 


(4)  There  b  evidently  a  mistake  in  Salkeld's  Report  of  this  case*  ;  the 
pleamngs  are  stated  in  the  text  as  they  appeared  on  the  record,  a  copy  of 
which  will  be  found  at  the  end  of  Sfdkela  s  Reports,  p.  747.  See  also 
tliis  case  ex  relatione  M'ri  Jacob,  Ld.  Raym.  562,  where  it  is  said,  that 
Northey  took  exception  to  the  plea,  because  the  defendant  did  not  trayerse 
Us  residence  in  Berks  within  the  peculiar.    Holt,  C.  J.     "  If  the  debtor 

*  See  GrfjfUh  ▼.  Griffith,  Say.  R.  83,  where  ibis  mistake  is  noticed  by  Lee,  C.  J. 
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letters  of  administration  were  granted  by  the  Bishop  of  Bristol. 

Plea,  that  the  plaintiff's  intestate  died  on  the  high  sea,  out  of  the 

jurisdiction  of  the  Bishop  of  Bristol,  and  that  therefore  the  letters 

.  of  administration  were  void.     On  demurrer,  it  was  holden,  that  the 

.  letters  of  administration  were  good ;  for  the  right  of  granting  them 

is  not  founded  upon  the  dying  of  an  intestate  within  a  diocese,  but 

upon  his  leaving  goods  therein.     *^  It  is  well  established  that  in  the 

-  case  of  a  British  subject  dying  intestate  in  the  colonies  or  in  foreign 

'  countries,  a  prerogative  administration  extends  to  all  the  personal 

property  of  the  intestate  wherever  situate  at  the  time  of  his  death, 

whether  in  Great  Britain  or  in  the  colonies,  or  in  any  country 

•  abroad ;  and,  indeed,  from  the  late  case  of  Scarth  v.  Bishop  of 

•  London  (9),  it  appears  that  where  the  intestate  dies  abroad  not  hav- 
ing soods  in  divers  dioceses  in  England,  but  only  in  the  diocese  of 
London,  administrations  granted  to  such  intestate  by  the  Consist 
tory  Court  of  the  Bishop  of  London  will  be  equally  effectuaP'  (r). 
There  is,  it  is  presumed^  no  distinction  in  this  respect  between  a 
probate  and  letters  of  administration.  Assets  in  any  diocese  in 
Ireland  are  to  be  considered  as  assets  abroad ;  on  this  ground  it 

.  was  holden,  that  to  an  action  on  a  deed  by  an  administrator  under 
.  a  prerogative  administration  from  the  Archbishop  of  Canterbury,  it 
is  no  answer  that  the  intestate  died  abroad,  and  that  at  the  time  of 
the  death  the  deed  was  in  Ireland,  and  was  bona  notdbilia  to  be  admi- 
nistered there  (5).  If  one  take  administration  to  a  person  who  was 
felo  de  se,  and  receive  effects  under  it,  he  shall  be  liable  to  credi- 
tors (0  though,  by  law,  the  effects  belong  to  the  king.  Administra- 
tion was  granted  in  Bengal  to  B.  as  attorney  to  A.,  a  creditor  in 
Ben^l,  and  he  receives  money  under  that.  Afterwards  C.  obtains 
admmistration  in  England, — A.  sues  B.  for  money  had  and  received 

•  to  his  use ;  and  it  was  holden  (m),  that  he  was  entitled  to  recover. 

In  assumpsit  by  an  administratrix  upon  a  promissory  note,  given 
to  her  intestate,  it  was  averred  in  the  declaration,  that  administra- 
tion of  all  and  singular  the  goods  and  chattels  of  the  intestate  was 
.duly  granted  by  the  Bishop  of  Chester.  Plea,  that  the  plaintiff 
never  had  been  nor  was  administratrix,  &c. ;  and  issue  being  joined 
thereon,  letters  of  administration  granted  by  the  Bishop  of  C.  were 
there  produced  by  plaintiff;  but  it  was  also  proved  that  the  intes- 
tate at  the  time  of  his  death  had  bona  notdbilia  in  another  diocese 
in  a  different  province,  and  no  evidence  was  given  as  to  the  resi- 

{q)  Searth  v.  Bithop  o/Londotif  1  Hagg.  (t)  Whyte  v.  Rote,  ub.  sup, 

Ecc.  R.  625.  (/)  Meffit  v.  Johnson,  2  Doug.  542. 

(r)  Per  Tinddl,  C.  J.,  Whyte  v.  Rose^  («)  Farringdon  v.  Clerk,  3  Doug.  124. 
3Q.  B.  507;  2  G.  &  D.  312. 

has  two  houses,  in  several  dix)ceses,  and  at  the  time  of  the  death  of  the 
debtee  and  commission  of  administration,  is  inhabitant  and  resident  at  one 
of  the  houses,  that  will  exclude  the  jurisdiction  of  the  ordinary  of  the  dio- 
cescy  in  which  the  other  house  stood."     Judgment  for  defendant. 
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denoe  of  the  defendant  at  the  death  of  the  intestate;  it  was 
holden  (or),  Ist,  that  the  letters  of  administration  were  not  void, 
inasmuch  as  the  other  diocese  in  which  the  intestate  had  bona 
notabilia  was  in  a  different  province ;  and,  secondly,  that  the  only 
question  raised  upon  the  issue  was,  whether  the  letters  of  adminis- 
kation  were  duly  granted  by  the  Bishop  of  C,  and  that  it  was  no 
part  of  the  issue,  whether  the  defendant,  at  the  death  of  the  intes- 
tate, resided  within  the  diocese  of  C.  The  fact  of  his  residence 
elsewhere,  if  relied  upon,  ought  to  have  been  pleaded  specially. 
By  Stat.  55  Geo.  III.  c.  184,  s.  37,  ^^  Persons  administering  per- 
sonal estates,  without  obtaining  probate  or  letters  of  administration 
within  six  calendar  months  after  the  death,  or  within  two  calendar 
months  after  termination  of  suit,  if  there  be  any,  which  shall  not  be 
ended  within  four  calendar  months  after  the  death,  shall  forfeit  the 
som  of  100/.  and  10  per  cent,  on  the  duty." 


II.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Administrator 
in  the  Estate  of  the  Deceased^  p.  783 ;  in  what  Cases  it  is 
transmissible^  p,  787 ;  and  where  an  Administration  de  bonis 
nan  is  necessary ^  p.  787. 

Executors  or  administrators  so  entirely  represent  the  personal 
estate  of  the  testator  or  intestate  (y),  that  they  are  liable  to  the 
payment  of  all  debts,  covenants,  &c.  of  the  deceased,  as  far  as  the 
assets  which  have  come  to  their  hands  will  extend  to  pay. 

The  executors  (2)  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for  if  a 
man  bind  himself,  his  executors  are  bound,  though  they  are  not 
Darned ;  but  the  heir  is  not  bound,  unless  he  be  expressly  named, 
Executors  may  release  (a),  or  take  a  release  (6),  before  probate  (5), 
if  they  prove  afterwards.  So  executors  may  commence  an  action 
before  probate  (c),  and  it  is  sufficient  if  at  the  time  of  declaring 

x)  Stoiet  y.  Bate,  5  B.  &  C.  491.  {b)  1  Rol.  Abr.  917,  (A.)  pi.  1 ;  Plowd. 

V)  1  Inst.  209,  a,  b.  281,  a.,  S.  P. 

(t)  lb,  292,  b.  (c)  1  Rol.  Abr.  297,  (A.)  pi.  2. 

(a)  lb.  209,  a. 

(5)  Before  probate,  and  before  any  seizure,  the  law  adjudses  the  pro- 
perty of  the  goods  of  the  testator  in  the  executors.  Hence  if  any  person 
takes  the  goods  of  the  testator  before  the  executors  have  seized  them,  the 
executors  shall  have  action  of  trespass*  or  replevin,  by  Walsh,  J.,  and 
2)yer,  C.  J.,  Flowd.  281,  a.  So  if  a  man  die  possessea  of  goods,  and  a 
stranger  takes  and  converts  them  to  his  own  use,  and  afterwards  adminis- 
tration is  granted  to  J.  S. ;  J.  S.  may  maintain  trover  for  the  conversion 
before  administration  granted  to  him.    2  Rol.  Abr.  399,  (A.)  pi.  1 . 

*  2  last.  39S. 


i: 


761  SXECUTOB. 

they  produce  in  court  the  letters  testamentary  (6).  Each  executor 
has  the  entire  control  of  the  personal  estate  of  the  testator,  and  may 
release  or  pay  a  debt,  or  transfer  any  part  of  the  testator  s  pro* 
perty,  without  the  concurrence  of  the  other  executor  (d).  And 
it  seems,  that  the  same  rule  holds  with  respect  to  administia^ 
tors  (e)  (7). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells  the 
whole,  this  shall  bind  the  other ;  and  the  whole  shall  pass ;  for  each 
had  the  entire  power  of  disposing  of  the  whole,  both  being  po»* 
sessed  in  the  right  of  the  testator  (/).  So  if  one  dispose  of  all  the 
goods  of  the  testator  without  the  other  (^).  As  an  executor  is  not 
aititled  in  his  own  right,  but  in  auter  droit  (A),  to  the  property  of 

(d)  Per  Sir  /.  Strtm^e^  M.  R.,  2  Yes.      (0.)  pi.  1 ;  Gonldtb.  185,  8.  a 
267.  Q)  Dyer,  23,  b.,  in  marg. 

(e)  Willand  t.  JVnii,  see  note  (7).  (A)  2  Inst.  236. 
(/)  ParnieU  v.  JPenii,  1  Rol.  Abr.  924, 


(6)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court  of  equi^, 
and  afterwairds  proves  the  will,  such  subsequent  probate  makes  the  bill 
eood.  Per  Talbot,  Ch.,  3  P.  Wms.  351.  So  where  plaintiffs,  after  bill 
filed,  took  out  letters  of  administration,  and  charged  the  same  by  way  of 
amendment  to  the  bill,  having  obtained  an  order  for  such  amendment,  it 
was  holden  good ;  for  the  letters  of  administration,  when  granted,  relate 
to  the  time  of  the  death  of  the  intestate.  Humphreys  v.  Humphreyg^  3 
P.  Wms.  351. 

(7)  In  Willand  v.  Fenn,  E.  11  Geo.  II.  B.  E.,  MSS.,  a  question  arose, 
whether  the  release  of  one  administrator  would  bind  his  companion  1  The 
case  was  argued  in  £.  11  Greo.  II.,  when  the  court,  entertaming  doubts, 
directed  a  second  argument.  The  second  argument  was  heard  Trin.  II  & 
12  Geo.  II.,  when  Lee,  C.  J.,  expressed  a  strong  opinion  in  favour  of  the 
affirmative,  observing,  that  it  was  extremely  difficult  to  form  a  distinction 
between  executors  and  administrators  upon  any  reasonable  foundation ; 
and  that  although  it  had  not  ever  been  determined  at  law,  that  the  admi- 
nistration sm*vived,  yet  having  been  so  determined  in  equity,  in  Adams  v. 
Buckland,  2  Vem.  514,  cited  2  P.  Wms.  121,  n. ;  and  by  Lord  Talbot, 
in  the  case  of  Hudson  v.  Hudson,  Ca.  Temp.  Talbot,  127 ;  he  thought 
those  authorities  were  so  strong,  that  they  ought  not  to  be  departed  from. 
The  other  judges  were  inclined  to  the  same  opinion,  but  as  the  case  was 
new,  and  of  general  consequence,  they  ordered  it  to  be  argued  again. 
According  to  Sir  J.  Strange,  M.  R.,  in  Jacomb  v.  Harwood,  2  Ves.  267, 
the  case  was  decided  in  the  affirmative  after  the  third  argument ;  but  firom 
a  MS.  note  in  my  possession,  it  appears  to  have  been  compromised  before 
the  third  argument  took  place.  In  Mr.  J.  Gundry's  MS.  note,  13  Gundr., 
33,  a,  it  is  said  to  have  been  adjudged  for  de&ndant ;  that  is,  that  the 
release  of  one  administrator  did  bind  his  companion.  Hudson  v.  Hudson, 
before  Lord  Hardwicke,  will  be  found  in  1  Atk.  460,  and  in  West's  Reporta 
firom  Lord  Hardwicke's  MSS.  p.  155.  See  the  observations  of  Sir  J.  NtcM, 
in  Warwick  v.  GreviUe,  1  Phillim.  126 ;  Stanley  v.  Bemes,  1  Hagg.  Ecc 
B.  222. 
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the  deceased,  the  goods  of  a  testator,  in  the  hands  of  his  executor, 
cannot  be  seized  in  execution  for  the  proper  debt  of  the  exe- 
cutor (t)  (8).  But  if  an  executrix  use  the  ffoods  of  her  testator  as 
her  own,  and  afterwards  marry,  and  then  the  goods  are  treated  as 
the  goods  of  the  husband,  they  may  be  taken  in  execution  for  the 
husband^s  debt  (A).  Executors  and  administrators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are  two  or 
more  executors  (/)  or  administrators  (m),  and  one  or  more  of  them 
die,  the  administitition  of  the  estate  of  the  deceased  belongs  to  the 
sorvivor  or  survivors ;  and  it  seems,  that  an  action  may  be  brought 
by  a  surviving  administrator  without  procuring  a  new  grant  of 
mters  of  administration  (n).  Where  there  are  several  executors, 
and  one  alone  proves  the  will,  and  the  rest  renounce  before  the 
oidinary;  upon  the  death  of  him  who  proved,  there  is  not  any 
interest  transmitted  to  his  executor,  if  any  of  them,  who  refuseo, 
be  surviving.  The  surviving  executors  are  the  representatives  of 
the  original  testator,  and  continue  so  until  the  last  surviving  execu- 
tor has  renounced  after  the  death  of  his  companion  (p). 

Formerly,  where  testators,  by  their  wills,  appointed  executors 
without  making  express  disposition  of  the  residue  of  their  personal 
estate,  the  executors  became  by  law  entitled  to  the  whole  residue, 
and  courts  of  equity  to  a  certain  extent  followed  the  law ;  but  now, 
by  stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  40,  executors  shall  be 
deemed  by  courts  of  equity  to  be  trustees  for  persons  entitled  under 
the  statute  of  distributions,  in  respect  of  residue  not  expressly  dis- 
posed of,  unless  it  shall  appear  by  will  or  codicil,  that  the  executor 
was  to  take  the  same  beneficially.  But  by  sect.  2,  it  is  provided, 
that  the  executor's  right  shall  not  be  affected  where  there  is  not 
any  person  entitled  to  the  residue. 

A  probate,  as  long  as  it  remains  unrepealed  (p),  cannot  be  im- 
peached in  the  temporal  courts.  Hence,  payment  of  money  to  an 
executor,  who  has  obtained  probate  of  a  forged  will,  is  a  discharge 
to  the  debtor  of  the  intestate  ;  although  the  probate  be  afterwaids 
declared  null,  and  administration  be  granted  to  the  intestate's  next 
of  kin ;  for  the  law  will  not  compel  a  person  to  pay  a  sum  of  money 
a  second  time,  which  he  has  once  paid  under  the  sanction  of  a  court 
having   competent  jurisdiction  (9).     The  spiritual  court   has   not 

•   (0  ^brr  T.  Newman,  4  T.   R.   621.  '^(n)  Per  Sir  /.  Strange,  M.  R.,  2  Yes. 

BiUUr,  J.,  diuentiente.  268,  cites  Rastall,  560,  which  was  replevin 

(k)  Qniek  t.  StaineSf  I  Bos.  &  PuL  293.  by  a  surriying  administrator,  but  no  jndg- 

m  3  Atk.  510.  ment. 

(m)  Hudtan  ▼.  Hudeon,  Ca.  T.  Talb.127 ;  (o)  Amoid  ▼.  Bleneome,  1  Ck>x.  426. 

Adame  t.  Buekland,  2  Vem.  514.  {p)  Alien  ▼.  Jhmdae,  3  T.  R.  125. 

(8)  *'  If  an  executor  become  bankrupt,  the  commissioners  cannot  seise 
die  9pecifle  effects  of  his  testator.'*  Per  Lord  Mamtfidd,  C.  J.,  3  Burr. 
1369. 

(9)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due,  that  the 
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only  jurisdiction  over  wills,  but  exclusive  jurisdiction  (g)  ;  and  they 
are  not  exceeding  that  jurisdiction,  when  they  order  the  will  to  be 
brought  in.  In  an  action  of  indebitatus  assumpsit  (r),  brought  by 
the  plaintiff,  as  executor  of  J.  S.,  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  the  testator's  death,  it 
appeared  in  evidence,  that  before  the  will  was  found  administration 
bad  been  granted,  and  that  the  administrator  had  made  a  warrant 
of  attorney  to  the  defendant  to  receive  the  money,  which  he  had 
done  accordingly,  and  had  paid  it  over  to  the  administrator  without 
notice  of  the  will.  Holi^  C.  J.,  was  of  opinion,  that  although  all 
acts  done  by  an  administrator,  where  there  is  a  will,  are  void,  and 
consequently  in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid  over  the 
money  without  notice  of  the  will,  was  not  liable  (10).  The  property 
of  a  deceased  person  (s)  vests  in  his  executor  from  the  time  of  his 
death ;  in  an  administrator  from  the  time  of  the  grant  of  the  letters 
of  administration.  Where  A.  had  obtained  probate  of  a  will,  by 
which  he  was  appointed  executor,  and  after  notice  of  a  subsequent 
will,  sold  the  goods  of  the  testator :  it  was  holden,  that  the  rigntful 
executor,  in  an  action  of  trover,  was  entitled  to  recover  the  full 
value  of  the  goods  sold,  and  that  A.  was  not  entitled,  in  mitigation 
of  damages,  to  show  that  he  had  administered  the  assets  to  that 
amount.  But  the  title  of  an  administrator,  though  it  does  not  exist 
until  the  grant  of  administration,  relates  back  to  the  time  of  the 
death  of  the  intestate ;  and  he  may  recover  against  a  wrong  doer 
who  has  seized  or  converted  the  goods  of  the  intestate  after  his 
death,  in  an  action  of  trespass  (t)  or  trover  (u)  :  he  may  also  obtain 
the  benefit  of  a  contract  intermediately  made,  by  suing  the  contracting 
party  {x)  ;  and  in  ejectment  (y),  the  demise  may  be  laid  on  a  day 

'q)  Exp,  Law,  2  A.  &  £.  47.  (/)  Thorpe  v.  Stallwood,  C.  B.  12  Lijr 

[r)  Pond  V.  Underwood,  per  Holi,  C.  J.  N.  S.  241. 
J.,  London  Sittings,  M.  1705,  Ld.  Raym.  (u)  Long  v.  Hebb,  Style,  341 ;  2  Rol. 

1210.  Abr.  399,  tit.  Relation  (A.). 

(t)  WooUey,  Executrix  qf  Woolley  de-  {x)  Foster  v.  Batee,  12  M.  &  W.  226, 

ceaeed,  affoinet  Clark  and  another,  5  B.  &  recognizing  Long  t.  Hebb. 
A.  744.  (y)  Ante,  p.  725. 


s; 


plaintiff  is  a  trader,  and  has  committed  an  act  of  bankruptcy^  of  which  the 
defendant  had  notice,  no  commission  having  issued  nor  proceedings  had  for 
that  purpose ;  for  though  voluntary  payments  under  such  circumstances 
are  not  protected,  yet  payments  enforced  by  coercion  of  law  are  valid 
against  toe  assignees,  in  case  any  commission  should  afterwards  be  taken 
out.     Foster  v.  Allanson,  2  T.  R.  479. 

(10)  Trevor,  C.  J.,  had  ruled  differently  in  Jacob  v.  Allen,  London 
Sittings,  M.  2  Ann.,  Salk.  27 :  but  see  Sadler  v.  Evans,  4  Burr.  1986  ; 
where  Lord  Mansfield,  C.  J.,  expressed  his  disapprobation  of  the  decision 
in  Jacob  v.  Allen,  and  recognized  Pond  v.  Underwood,  When  the  action 
for  money  had  and  received  shall  be  brought  against  the  principal,  and 
when  against  the  agent,  see  ante,  p.  102. 
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after  the  intestate's  death,  but  before  administration  granted.  So 
also,  if  one  (z)  sanctions  an  expensive  funeral,  ordered  by  a  relation 
of  the  deceased,  and  afterwards  takes  out  administration,  he  is 
liable  in  the  capacity  of  administrator  for  the  expenses.  But  it 
has  been  holden,  that  where  a  landlord  is  entitled  to  a  term  of  years, 
and  dies  without  appointing  an  executor,  a  distress  for  rent  made 
after  his  death  and  before  administration  granted  cannot  be  justi- 
fied (a). 

In  what  CcLses  the  Executor^s  Interest  is  transmissible. — The 
interest  vested  in  B.,  the  sole  executor  named  in  the  will  of  A.,  is 
(if  B.  has  proved  (b)  the  will,)  transmissible  to  C,  the  executor  of 
B. ;  that  is,  the  executor  of  an  executor  having  proved  the  will  is 
the  executor  or  personal  representative  of  the  first  testator  (c). 
By  25  Edw.  III.  stat.  5,  c.  5,  *'  Executors  of  executors  shall  have 
actions  of  debts,  accounts,  and  of  goods  carried  away  of  the  first 
testators;  and  execution  of  the  statutes  merchants,  and  recog- 
nizances made  in  courts  of  record  to  first  testator,  in  the  same 
manner  as  the  first  testator  should  have  had  if  he  were  living :  and 
the  executors  of  executors  shall  answer  to  others  for  as  much  as 
they  have  recovered  of  the  goods  of  the  first  testators,  as  the  first 
executors  should  do,  if  they  were  living.''"  The  executor  of  the 
administrator  of  A.  is  not  the  personal  representative  of  A.  (c{) ; 
for  the  administrator  of  A.  is  merelv  the  officer  of  the  ordinary, 
in  whom  the  deceased  has  not  reposea  any  trust,  and,  therefore,  on 
the  death  of  such  administrator,  it  results  back  to  the  ordinary  to 
appoint  another.  Neither  is  the  administrator  of  the  executor  of 
A.,  the  personal  representative  of  A.  {e).  In  these  cases,  when 
the  course  of  representation  from  executor  to  executor  is  inter- 
rupted by  an  intestacy,  it  becomes  necessary  that  the  ordinarv 
should  grant  a  new  administration  of  the  goods  of  the  deceased, 
not  administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.  Such  administrator,  usually  termed  an  adminis- 
trator de  bonis  non^  is  the  legal  personal  representative  of  the  de- 
ceased. 

Where  an  Administration  de  bonis  non  is  necessary. — I  shall  here 
briefly  enumerate  the  cases  where  an  administration  de  bonis  non 
18  necessary.  1.  Where  the  executor  of  the  deceased,  having 
proved  the  will,  dies  intestate.  N.  If  an  executor  die  before  pro- 
bate(y*),  although  he  should  have  administered  part  of  the  per- 
sonal estate  of  the  testator,  an  immediate  administration  must  be 
granted.     2.  Where  there  are  several  executors,  and  the  surviving 

(j)  Luey  T.  Walrondt  3  Bingb.  N.  C.  takes  diocesan  probate,  it  is  doubtful  wbc- 

S4i.  ther  the  chain  of  representation  is  main- 

(a)  Keeme  v.  Dee,  B.  R.  Ireland,  Alcock  tained.    Fowler  v.  Richards,  5  Russ.  39 ; 

&  Napier,  496,  n.  Jemegan  y.  Baxter,  5  Sim.  568. 

ih)  Hayton  V.  Wolfe,  Cro.  Jac.  614.  (d)  Bro.  Abr.  tit.  Administration,  pL  7. 

(e)  Bro.  Abr.  tit.  Administration,  pi.  7.  (e)  Ley  v.  Anderton,  Sty.  225. 

If  the  original  executor  takes  prerogative  (/)  Per  Holt,  C.  J.,  Salk.  305. 
pnbafte,  and  the  executor  of  the  executor 

VOL.  If.  H 
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executor,  having  proved  the  wiU,  dies  intestate  {g).  8.  Where  an 
administrator  dies  before  he  has  administered  the  whole  personal 
estate  of  the  deceased.  In  an  assumpsit  by  an  administrator  de 
bonis  non  (A),  the  promise  was  alleged  in  the  declaration  to  have 
been  made  to  J.  H.,  the  first  administrator  of  the  intestate,  with- 
out stating  any  promise  to  the  plaintiff.  After  verdict  for  the 
plaintifl^  an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  promise  made  to  the  former  adminis- 
trator, between  whom  and  the  plaintiff  there  was  not  any  privity ; 
and  that  it  ought  to  have  appeared  on  the  record,  that  the  promise, 
was  made  either  to  tlie  intestate  or  the  plaintiff.  Kenyan^  C.  J., 
and  AsAhursty  J.,  refused  to  grant  a  rule  to  show  cause,  observing, 
that  there  was  a  privity  of  estate  in  law  between  the  former  ad- 
ministrator, from  whom  the  plaintiff  deduced  his  title,  and  the 
plaintiff. 

Stat.  17  Car.  II.  c.  8,  made  perpetual  by  Stat.  1  Jac.  II.  c.  17, 
s.  5. — **  Where  any  judgment  after  a  verdict  shall  be  had,  by  or  in 
the  name  of  any  executor  or  administrator,  in  such  case  an  adnainis- 
trator  de  bonis  non  may  sue  forth  a  scire  facias  and  take  execution 
upon  such  judgment."  And  it  has  been  holden  to  be  within  the 
equity  of  this  statute,  that  an  execution  commenced  by  an  adminis- 
trator may  be  perfected  by  an  administrator  de  bonis  non  (t). 


III.  Of  limited  or  temporary  Administrations. 

1.  During  the  Minority  of  Executor, — An  infant,  however  young, 
may  be  an  executor ;  but  administration  shall  be  granted  to  another 
during  his  minority  (11).  At  the  common  law,  such  administration 
determined  as  soon  as  the  infant  executor  attained  the  age  of  seven- 
teen years,  for  then  the  infant  was  considered  as  capable  of  admi- 
nistering. But  now,  by  stat.  38  Geo.  III.  c.  87,  s.  6,  reciting,  that 
inconveniences  had  arisen  from  granting  probates  to  infants  under 
the  age  of  twenty-one,  it  is  enacted,  ^'  That  where  an  infant  is  sole 
executor,  administration  with  the  will  annexed  shall  be  granted  to 
the  guardian,  or  such  other  person  as  the  spiritual  court  shall  think 
fit,  until  such  infant  shall  attain  the  age  of  twenty-one  years.^  A 
general  administrator,  ratione  minoris  cBtatiSy  shall  not  only  have 
actions  to  recover  debts  and  duties,  but  may  also  grant  leases  (A). 
An  administrator,  durante  minori  cetate^  of  an  administrator  may 
act  and  sue  until  the  administrator  be  of  the  age  of  twenty-one 

tg)  Bro.  Abr.  Executors,  pL  149.  (i)  Clerk  ▼.  Withertf  Salk.  323. 

(h)  Hint  V.  Smith,  7  T.  R.  182.,  (*)  6  Rep.  67,  b. 


(11)  See  the  form  of  this  administration  in  Princess  case,  5  Rep.  29>  b. 
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Tears  (Q  ;  for  administraiors  are  by  the  statate,  and  one  is  not  a 
fegal  person  in  the  eye  of  the  law  capable  to  act  for  another  as  trus- 
tee until  twenty-one.     See  further,  3  Atk.  604. 

2.  During   the  Absence  of  Executor  beyond  Sea. — \VTien  the 
executor,  or  next  of  kin,  is  out  of  the  resum,  administration  may 
be  granted  during  his  absence.     Such  limited  administration  is 
crantable  at   common  law  before  probate  has  been  obtained,  or 
Mters  of  administration  granted  to  the  absent  executor  or  next  of 
kin  (12),  but  it  is  not  so  after  probate  or  letters  of  administration 
obtsuned.     To  remedy  this,  by  stat.  38  Geo.  III.  c.  87,  s.  1,  "  If  at 
the  expiration  of  twelve  calendar  months  after  the  death  of  the  tes- 
tator, the  executor,  to  whom  probate  has  been  granted,  is  residing 
out  of  the  jurisdiction  of  the  king's  courts,  the  Ecclesiastical  Ckiurt, 
winch  has  granted  the  probate,  may,  upon  the  application  of  any 
creditor,  next  of  kin,  or  legatee,  grounded  on  affidavit  (m),  grant 
a  special  administration  (n)  to  such  creditor,  &c.  ((x  the  purpose  of 
being  made  a  party  to  a  bUl  in  equity,  to  be  exhibited  against  him 
and  to  carry  the  decree  into  effect,  and  no  further,  or  otherwise. 
And  by  sect.  4,  the  court  of  equity,  in  which  the  suit  shall  be  de- 
pending, may  appoint  any  person  to  collect  the  debts  due  to  the 
estate,  and  give  discharges  for  the  same.     But  by  sect.  5,  if  the 
executor,  capable  of  acting  as  such,  shall  return  to,  and  reside 
within  the  jurisdiction  of  any  of  the  king's  courts,  pending  such 
suit,  such  executor  shall  be  made  party  to  such  suit ;  and  the  costs 
incurred  by  granting  such  administration,   and  by  proceeding  in 
such  suit  agamst  sudi  administrator,  shall  be  paid  by  such  person, 
or  out  of  such  fund,  as  the  court  shall  direct.*"      In  an  action  by  a 
person  to  whom  such  administration  is  granted,  the  absence  of  the 
executor  in  parts  beyond  the  seas  ought  to  be  averred  in  the 
declaration  (o).     The  plaintiff,  having  taken  out  letters  of  admi- 
nistration (d),  according  to  the  form  prescribed  by  the  preceding 
statute,  and  having  been  appointed  by  order  of  the  Court  of  Chan- 
cery, in  a  suit  instituted  against  him,  to  collect  the  debts  of  the 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  testator ; 
the  defendant  pleaded,  that  on  a  day  prior  to  the  commencement 
of  the  action,  the  executor,  to  whom  probate  of  the  will  had  been 
granted,  died.    On  demurrer,  the  plea  was  holden  bad  by  Roohe  and 
Chambrey  Js.  {Alvanley^  C.  3 .^  dissentiente^)  on  the  ground,  that  the 


(/)  Frekt  ▼.  Thonuu,  Salk.  39. 
(«)  See  fonn  in  second  section. 
(»)  See  form  in  third  section. 


26. 


(o)  Slater  t.  May^  2  Ld.  Raym.  1071. 
\p  )  TinfwUm  t.  Hannaiff  3  Bos.  &Pnl. 


(12)  In  Clare  v.  Bedgea,  (said,  in  1  Lutw.  342,  to  have  been  adjudged 
in  £.  T.  3  Will.  &  Ma.  B.  R.)  it  was  holden,  that  such  administration  was 
mntable  by  law :  and  the  case  was  put  of  the  next  of  kin  being  in  parts 
beyond  the  seas,  in  which  case  the  debt  due  to  the  intestate  might  be  lost, 
if  such  an  administration  could  not  be  granted. 

h2 


790  EXECUTOR. 

authority  of  the  special  administration  continued,  until  the  appoint- 
ment of  a  new  representative,  notwithstanding  the  death  of  the  exe- 
cutor. Mr.  J.  Chambre  observed  (9),  that  although  this  act  was  made 
for  very  beneficial  purposes,  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  legal  consequences.  How- 
ever, where  a  common  law  administration  (r)  has  been  granted  to  one 
as  the  attorney,  and  for  the  benefit  of  the  absent  executor  named  in 
a  will,  he,  and  not  the  executor,  is  the  legal  representative  of  the 
testator,  and  he  continues  to  be  so  during  the  life  of  the  executor, 
or,  at  all  events,  until  he  himself  takes  out  probate ;  but  the  grant, 
^sofacto^  ceases  on  the  death  of  the  executor. 

3.  Pendente  Lite,  or  pending  Litigation. — When  a  suit  is 
commenced  in  the  Ecclesiastical  Court  touching  the  validity  of  a 
will  {$)  or  right  of  administration,  an  administration  may  be  granted 
pending  the  suit,  and  the  person  to  whom  it  is  granted  may  brin^ 
actions  to  recover  debts  due  to  the  deceased,  averring  that  the  suit 
is  still  depending ;  and  such  administrator  may  be  sued,  inasmuch  as 
he  is  for  the  time  complete  administrator  {t). 

4.  Durina  Lunacy. — Where  a  sole  executor,  or  next  of  kin, 
happens  to  be  a  lunatic  at  the  time  of  the  testator's  or  intestate'^s 
decease,  the  practice  is  to  make  a  limited  grant  of  administration 
to  his  committee  («),  if  he  has  been  found  a  lunatic  by  inquisition, 
if  not,  to  a  residuary  legatee  {x)  in  the  case  of  a  will,  or  to  the  next 
of  kin  (y)  of  the  person  entitled  to  administration  in  the  case  of 
intestacy.  In  a  case  (z)  where  a  widow  administratrix  became 
lunatic,  the  court  declined  to  revoke  the  administration,  but  wanted 
administration  to  the  son  of  the  deceased,  the  letters  granted  to  the 
widow  being  first  brought  into  and  impounded  in  the  registry,  in 
order  to  be  re-delivered  out  in  case  of  her  recovery.  In  a  case  (a) 
where  one  of  two  executors  became  lunatic,  the  court  granted  a 
fresh  probate,  (the  former  probate  having  been  brought  in,)  with 
power  reserved  of  making  a  like  grant  to  the  lunatic,  when  he 
should  become  of  a  sound  mind  and  apply. 


IV.  Of  an  Executor  de  son  Tort. 

An  executor  de  son  tort  is  a  person  who,  without  any  authority 
derived  from  the  deceased  or  ordinary,  does  such  acts  as  belong  to 
the  ofiice  of  an  executor  or  administrator.     As  to  the  acts  which 

(9)  3  Bos.  &  Pul.  33.  336,  n.  {b). 

(r)  Suwerkrop  v.  Day,  8  A.  &  E.  624 ;  («•)  In  thegoodt  qfMilnei,  3  Add.  55. 

3  N.  &  P.  670.  (y)  Bsp.  Evelyn,  2  M.  &  K,  3. 

(#)  WooUatton  v.  Walker,  Str.917;  2  (r)  In  the  goods  qf  Binckee,  1  Curt. 

P.  Wms.  567,  8.  C,  recog^iized  by  Lord  286;  and  see  1  Cas.  Temp.  Lee,  625. 

Hordwicke  in  Wilh  v.  Rich,  2  Atk.  285.  (o)  In  the  good*  qf  Marshall,  1  Curt, 

(/)  Agreed  in  Impe  v.  Pitt,  2  Show.  69.  297. 

(«)  In  the  goods  qf  PhiUips,  2  Add. 
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will  render  a  person  liable  as  executor  de  son  tort,  it  will  be  ob- 
served :  1st,  In  the  case  of  intestacy,  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells  (6)  them,  this  will  make 
such  stranger  an  executor  de  son  tort  (c).     2ndly,  In  the  case  of  a 
toUl  (d),  and  a  regular  appointment  of  an  executor,  who  proves  the 
will ;  if  a  stranger  takes  the  goods,  and,  claiming  to  be  executor^ 
pays  debts,  &c.  and  intermeddles,  as  executor,  he  may  for  such 
express  administration,  as  executor,  be  charged  as  an  executor  de 
son  tart,  although  there  is  another  executor  of  right  (13).     But  if, 
after  the  executor  has  proved  the  will,  and  administered,  a  stranger 
takes  any  of  the  goods,  and,  claiming  them  as  his  own,  uses  and 
disposes  of  them  accordingly,  this  will  not  make  him  in  construction 
of  law  an  executor  de  son  tort;  because  there  is  a  rightful  executor, 
who  may  be  charged  with  these  goods  so  taken  from  his  possession, 
as  assets,  and  to  whom  the  stranger  will  be  answerable  in  trespass 
for  taking  the  goods.     Srdly,  in  the  case  of  a  will,  if  a  stranger 
takes  the  goods  before  the  rightful  executor  has  proved  the  will  or 
taken  upon  him  the  execution  thereof,  the  stranger  may  be  charged 
as  an  executor  de  son  tart ;  for  the  rightful  executor  shall  not  be 
charged  with  any  goods  except  those  which  came  to  his  hands  after 
he  had  taken  upon  him  the  charge  of  the  will.     If  a  creditor  takes 
an  absolute  bill  of  sale  of  the  goods  of  his  debtor  (e),  but  agrees  to 
leave  them  in  his  possession  for  a  limited  time,  and  in  the  mean- 
time the  debtor  dies,  whereupon  the  creditor  sells  the  goods,  he 
thereby  becomes  an  executor  de  son  tort.     The  slightest  acts  have 
been  deemed  suiBcient  to  constitute  an  executor  de  son  tori  (f)  (14) ; 
as  where  a  widow  milked  her  late  husband's  cows,  she  was  adjudged 
to  be  an  executrix  de  son  tort.     So,  living  in  the  bouse  and  carrymg 
on  the  trade  of  the  deceased  (g)  (a  victualler).     Where,  however  (A), 
a  party  receives  a  debt  due  to  the  estate  of  a  person  deceased  for 
the  purpose  of  providing  the  funeral,  he  will  not  thereby  become 
chargeable  as  executor  de  son  tort,  unless  he  receive  a  greater  sum 
than  is  reasonable  for  that  purpose,  regard  being  had  to  the  estate 
and  condition  of  the  deceased,  which  is  a  question  for  the  jury. 
But  a  single  act  of  wrong  in  taking  the  goods  of  the  intestate, 

(*)  lUatTt  case,  5  Rep.  33,  b.  (/)  Dyer,  166,  b.,  in  marg. 

(e)  2  T.  R.  97.  (jji)  Hooper  v.  Summerset,  Wightw.  16. 

(<l)  5  Rep.  34,  a.  (A)  Camden  v.  Fletcher,  4  M.  &  W.  378. 
(#)  Edwards  y.  Harben,  2  T.  R.  587. 


(13)  This,  however,  has  been  denied  by  Lord  Kenyon,  in  Hall  v.  Elliot, 
Peake  N.  P.  C.  87,  and  by  Sir  T.  Plumer,  in  Tmnlin  v.  Beck,  T.  &  R.  438; 
those  judges  maintainine  that  there  cannot  be  a  rightful  executor  and  an 
executor  de  son  tort  at  the  same  time. 

(14)  The  jury  are  to  determine  whether  the  acts  are  sufficiently  proved; 
but  the  question,  whether  executor  de  son  tort,  or  not,  is  a  conclusion  of 
law.     2  T.  R.  99. 
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though  it  may  be  sufficient  to  make  the  party  an  executor  de  son 
torty  with  respect  to  creditors  who  may  choose  to  sue  him  in  that 
character,  yet  will  not  give  him  any  right  to  retain  them  as  against 
the  lawful  administrator.  In  trover  for  a  quantity  of  iron  (i),  it 
appeared  that  the  goods  in  question  had  been  originally  sold  by  the 
defendant  to  the  intestate ;  that  on  his  death,  they  not  having  been 
paid  for,  on  application  to  the  intestate's  widow  for  that  purpose, 
die  delivered  tnem  back  to  the  defendant  in  satisfaction  of  his 
demand.  No  other  acts  were  stated  to  have  been  done  by  the 
widow,  to  show  that  she  had  before  taken  upon  herself  to  act  as 
executrix.  It  was  holden,  that  the  plaintiff,  as  rightful  adminis* 
trator,  was  entitled  to  recover  the  value  of  his  goods. 

A.  had  pledged  goods  to  B.  for  a  debt;  B.  died,  and  the  parish 
officers  took  the  goods,  and  gave  them  to  J.,  the  carpenter,  who 
made  B.'s  coffin,  on  condition  of  his  paying  B.'^s  rent  and  the  funeral 
expenses :  it  was  holden  (%),  that  by  taking  these  goods,  the  pariah 
officers  became  executors  de  son  tort ;  and  that  if  they  sold  the 
goods  to  J.,  they  would  be  liable  to  A.  in  trover,  because  such  a  sale 
was  so  inconsistent  with  the  bailment,  as  to  revest  the  right  of  pos* 
session  in  A.  A  person  who  possesses  himself  of  the  e&cts  of  the 
deceased  (/),  under  the  authority,  and  as  agent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort.  The 
plaintiff  having  received  a  horse  belonging  to  the  intestate  (m), 
from  the  defendant,  in  remuneration  of  services  performed  at  the 
request  of  the  defendant,  about  the  funeral  of  the  intestate,  after- 
wards administered  to  the  estate,  and  brought  trover  against  the 
defendant  for  the  value  of  the  horse,  so  received  by  himself  before 
he  became  administrator.  It  was  holden,  by  Dolben  and  Eyres^  Js., 
that  the  plaintiff,  being  a  particeps  criminis  in  the  very  act  he  com- 
plained of,  should  not  be  permitted  to  recover  upon  it  against  the 
person  with  whom  he  had  colluded.  But  Holt^  C.  J.,  was  of  a 
different  opinion,  conceiving  that  in  this  case,  if  a  stranger,  or  third 
person,  had  taken  out  letters  of  administration,  an  action  might 
have  been  maintained  against  the  defendant  by  such  an  adminis- 
trator for  the  recovery  of  the  horse ;  and  here  the  plaintiff  was  a 
third  person ;  for  being  administrator,  he  suedy  and  would  recovery 
in  the  right  of  the  intestate.  An  act  done  by  a  person  as  executor 
de  son  tort^  wiU  not  bind  (n)  him  after  he  becomes  rightful  adminis- 
trator. An  executor  de  son  tort  must  be  declared  against  as  a  right* 
ful  executor  (o).  See  further  on  the  subject  of  executor  de  son  tort 
under  Sect.  I^.  post^  p.  813,  Of  the  Right  of  Retainer. 

<0  Moun^ord  y.  Gibson,  4  East,  441.  Salk.  294;  Sldn.  274;  3  Mod.  276,  8.  C. 

(*)  Samuel  v.  Morru,  6  C.  &  P.  620,  (n)  Doe  d.  Hornby  v.  Olenn^  1  A.  &  E. 

Atder$on,  J.  49  ;  3  Nev.  &  M.  837. 

(/)  Hall  V.  Elliot,  Peake's  N.  P.  C.  86.  (o)  Yelv.  137. 
(m)  Whitehall  v.  Squire,  Carth.  103 ; 
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V.  Of  the  JDispontian  of  the  Estate  of  the  Dececued,  and  of  the 
Order  in  which  such  Disposition  ought  to  be  made. 

The  order  of  payment,  which  ought  to  be  observed  by  executors 
and  administrators  in  the  disposition  of  the  estate  of  the  deceased, 
is  as  follows: — 1.  Funeral  charges  (15),  expenses  of  probate,  or 
taking  out  letters  of  administration  (p).  2.  Debts  due  to  the 
king,  by  record  (16),  or  specialty  (17).  8.  Debts  due  to  the 
post-office,  not  exceeding  5/.  {q) ;  debts  due  from  an  overseer  of 
the  poor,  by  virtue  of  his  office  (r)  (18).     4.  Debts  by  judgments 

(^  )  1  Rol.  Abr.  926,  (S.)  pL  1 ;  Dr.  Cq)  Stat.  9  Amu  c.  10,  s.  30. 

md  Stud.  J^mL  2,  c  10.  (r)  Stat.  17  Geo.  II.  c.  38,  s.  3. 


(15)  In  strictness,  no  funeral  expenses  are  allowed  against  a  creditor, 
exo^t  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearer's  fee ;  but 
not  for  the  paU  or  ornaments.  Per  Holt,  C.  J.,  in  Shelley's  case,  Salk.  296. 
The  usual  method  is  to  allow  5/.  Bull.  N.  P.  143.  This  sum  was  allowed 
by  Lord  Harduneke,  C.  J.,  in  Smith  v.  Davis,  Middlesex  Sittings  after 
M.  T.  10  Greo.  II.,  MSS.  As  against  a  creditor,  the  rule  of  law  is,  that 
no  more  shall  be  allowed  for  funeral  expenses,  than  is  necessarv ;  in  con- 
sidering what  is  necessary,  r^ard  must  oe  had  to  the  degree  and  condition 
in  life  of  the  party ;  Hancock  v.  Podmore,  1  B.  &  Ad.  260,  in  which  case 
791.  was  holden  to  be  too  large  a  sum  as  against  a  creditor  for  the  funeral 
expenses  of  a  captain  in  the  army  on  half-pay.  See  further  on  this  point, 
Edwards  v.  Edwards,  4  Tyr.  444  ;  2  Cr.  &  M.  612.  An  executor  who 
g^ves  no  order  for  the  funeral,  is  liable  only  to  the  extent  of  the  expenses 
suitable  to  the  rank^and  circumstances  of  the  testator,  unless  he,  as  an 
individual,  and  not  in  his  character  of  executor,  ratifies  the  orders  given,  in 
Tdiich  case  he  is  liable  for  the  whole  expense.  Brice  v.  Wilson,  3  Nev.  8c 
M.  512 ;  8  A.  &  E.  349,  n.  Whether  the  funeral  is  ordered  by  the  exe- 
cutor or  another  person,  the  estate  must  pay  the  reasonable  expenses,  and 
can  in  no  event  be  liable  beyond  them,  (rreen  v.  Salmon,  8  A.  &  £.  348. 
See  also  Ltiey  v.  Walrond,  3  Bingh.  N.  C.  841,  ante,  p.  787 ;  Rogers  v. 
Price,  3  T.  &  J.  28.  But  if  there  are  assets,  the  allowance  shall  be  accord- 
ing to  the  estate  and  degree  of  the  deceased.  In  Stag  v.  Punter,  3  Atk. 
119,  the  testator  having  desired  to  be  bmried  at  a  church  thir^  miles 
distant,  and  it  not  being  clear  that  there  would  be  a  deficiency,  Lora  Hard" 
wicke,  Ch.,  allowed  60^  for  funeral  expenses.  So  in  Offley  v.  Offley,  Prec. 
Ch.  26,  600/.  were  allowed,  in  respect  of  the  testator's  quality,  and  his 
having  been  buried  in  his  own  country. 

(16)  Fines  and  amerciaments,  in  the  King's  courts  of  record,  are  debts 
of  reeord.    Went.  OflP.  Exor.  ch.  12. 

{Xl^  By  statute  33  Hen.  VIII.  c.  39,  it  is  enacted,  "that  all  obligations 
ana  specialties  for  any  cause  concerning  the  King  shall  be  taken  dommo 
regi,  and  shall  be  of  the  same  force  and  effect  as  a  statute  staple." 

(18)  By  statute  17  Geo.  II.  c.  38,  s.  3,  executors  of  overseer  shall  pay, 
out  of  his  assets,  all  monies  due  received  by  virtue  of  office,  before  any  of 
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in  the  Coort  of  Kiw's  Bench,  Coanmn  Pieas,  aoA   Exchequer, 
doggetted  (19)  aecoc&^  to  dncetioas  of  stat.  4  &  5  WOl.  fc  Ma. 


hb  own  drbts  are  ntisfiMl.     A  HBuhr  pronaon  is  coUained  ii 

k  i  Wm.  IT.  c.  40,  1.  12,  reapectn^  hkUms  erf*  pcnoos  inb 

the  nonin  or  c&cts  of  (rimdlT  locieaa ;  and  by  statute  3  ft  4  Will.  IT. 

c.  14,  ■-  28,  TC^KCtB^  exeenton  of  officers  trf'sarings  banks. 

(19)  At  onunoB  lav,  exeeaUws  and  adHintstnton  wtn  botmd  at  thdr 
poil  to  take  cooasaiMr  of  debts  of  the  testator  iqMD  reccrd*.  H«Ke  to 
an  aetian  on  a  jodgment  rccarend  gainst  testator  or  intestate,  eiecutun 
or  administntns  onld  not  plead,  t^  tber  bad  nhansted  tlw  assets  in 
parment  (rf*  debts  of  an  inferior  nature  witboot  notice  of  tbe  judgment. 
Toobriatc  the  mischief  to  which  persooal  represmtathts  were  lubl^fitm 
the  difficidtT  of  finding  sodi  jodginentx,  the  statute  4  &  5  WiD.  k  Hm. 
c.  20,  s.  2,  directed,  "  that  the  proper  officers  of  the  Courts  of  Common 
Fleai,  King's  Bnidi,  and  Eicfaeqner,  ibonid  make  a  doggett  of  all  jnd^ 
Bienta  entaed  In  the  rtspcctirc  coorts."  The  mode  in  which  the  doggett 
was  to  be  made  was  dctuled  in  tbe  second  section ;  and  br  sect.  3,  **jud^ 
ments  not  doegetted  as  the  second  section  directed  had  not  anj  prcfnence 
gainst  ^Mentors  and  administrators  in  the  administration  of  their  testa- 
tor's or  intestate's  estates."  The  constmetioD  which  was  put  tm  this  sefr 
tion  was,  that  the  judgments  not  dt^getted  are  therebr  placed  on  a  lerd 
with  simple  contract  debts.  B^key  v.  Hoytrr,  6  T.  R.  3S4.  Hence,  to 
an  action  oo  a  simple  contract  debt  of  testator  or  intestate,  the  pnsmul  re- 
ptesentatiTe  could  not  plead  an  ontatanding  judgment  recorned  against  tes- 
tator or  intestate,  in  C.  B.,  B.  R.,  or  Exchequer,  if  it  had  not  been  dog- 
getted as  the  sutnte  directs.  Steri  v.  Aorie,  1  Bos.  &  Pol.  307,  dted  in 
HaH  r.  Tapper,  3  B.  &  Ad.  655.  But  now,  bj  an  Act  for  the  better  Pro- 
tection of  FuichascTs  against  judgments,  &c.  (2  &  3  Tict.  c.  1 1,  s.  1),  no 
judgment  shall  hereafter  be  docketted  under  the  provisions  of  the  foregoing 
statute  (4  &  5  \nil.  &  Ma.  c.  20),  but  aU  snch  dockets  shaU  be  finaO; 
dosed  after  the  4th  June,  1839,  without  prejudice  to  tbe  operation  of  anj 
judgment  alreadr  docketted  and  entered  under  that  act,  eicept  so  fitr  as 
MIT  such  jadgmimt  maj  be  afiected  br  the  provisions  contained  in  the 
2  ft  3  Tict.  ell;  and  by  sect.  2,  no  judgment  aheady  docketted  shall, 
after  tbe  1st  Aug.  1841,  affect  any  lands,  tenements,  or  hereditaments,  as 
to  purehaaers,  mortgagees,  or  creditors,  unless  and  until  snch  memorandum 
or  minute  thereof,  as  is  prescribed  in  1  &  2  Vict.  c.  1 10,  s.  19,  shaO  be 
left  with  the  senior  Master  of  the  Court  of  Common  Pleas  at  Westminster, 
who  shall  forthwith  enter  the  same  in  manner  thereby  directed  in  regard  to 
judgments,  together  with  the  date  of  the  year  and  day  of  tbe  month  whoi 
sncD  memorandum  or  minute  was  left  ;  for  which  the  officer  is  entitled  to 
the  sum  of  5*.  And  by  sect.  4,  all  judgments  of  any  of  tbe  superior  courts, 
decrees  or  orders  in  any  court  of  equity,  rules  of  a  court  of  common  law, 
and  orders  in  bankruptcy,  or  lunacv,  which  bare  been  registered  under  the 
I  &  2  Vict.  c.  110,  or  shall  hereafter  be  so  registered,  shall  be  roid  after 
five  years  from  entry,  unless  a  like  memorandum  is  left  with  the  seuior 
Master,  who  shall  re-enter,  and  so,  tolie*  quolitt,  at  the  expiration  of  even" 
tire  years.  See  also  stat.  3  &  4  Vict.  c.  tS2.  If  a  judgment  be  satisfied, 
■  LUIUtat  T.  HiUinM,  Cm.  Elii.  793. 
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c.  20 ;  by  judgments  in  other  courts  of  record ;  by  decrees  in 
courts  of  equity  (s) ;  according  to  their  respective  priorities.  5.  Re- 
cognizances at  common  law ;  statutes  merchant  and  staple  (t) ; 
and  recognizances  in  the  nature  of  statute  staple,  pursuant  to  stat. 
23  Hen.  VIII,  c.  6  (20).  6.  Arrears  of  rent  due  at  the  death  of 
the  testator  or  intestate,  either  on  a  parol  lease  (21)  or  lease  by 
deed  (22)  ;  debts  by  specialty,  as  bonds  (23)  ;  damages  upon  cove* 

(t)  Searle  v.  Lane,  2VerD.  88;  BUhqp  (/)  4  Rep.  59,  b.,  60,  a.;  1  RoL  Abr. 

▼.  Ooifirey,  Free,  in  Chanc  179,  Finch's      925 ;  4  Rep.  28,  b. 
ed.;  1  &  2.  Vict,  c  110,  8. 18. 


or  only  kept  on  foot  to  injure  other  creditors^  or  if  there  be  any  defeasance 
of  the  judgment  then  in  force«  then  the  judgment  will  not  avail  to  keep  off 
other  creditors  from  their  debts.  Went.  Off.  Exor.  c.  12.  Between  one 
judgment  and  another,  precedency  or  priority  of  time  is  not  material,  but 
he  who  first  sueth  the  executor  must  be  preferred ;  and  before  execution 
sued,  it  is  at  the  election  of  the  executor  to  pay  whom  he  will  first.  Went. 
Off.  £xor.  c.  12. 

(20)  This  must  be  understood  of  recognizances  and  statutes  far/eiied, 
where  the  recognizances  are  for  keeping  the  peace,  good  behayiour,  &c. 
and  the  statutes  are  for  performing  covenants,  &c.  A  recognizance  not 
enrolled  was  considered  in  Bothondy  t.  Fairfax,  1  P.  Wms.  334,  as  a 
bond,  (the  sealing  and  acknowledging  of  the  recognizance  supplying  the 
want  iii  delivery,)  and  to  be  paid  as  a  specialty  debt.  A  recognizance,  in 
its  proper  sense,  is  nothing  more  than  a  debt  of  record  to  the  crown,  de- 
feasible in  a  particular  erent.  Rex  t.  Dover,  Mayor,  ^c,  1  Cr.  M.  &  R. 
726 ;  5  Tyrw.  279. 

(21)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in  equal 
degree  with  a  bond  debt ;  because  the  contract  remains  in  the  realty,  though 
the  term  be  determined.  Newport  v.  Godfrey,  3  Lev.  267,  and  2  Ventr. 
184.  See  an  exposition  of  this  case  by  Holt,  C.  J.,  in  Cage  v.  Acton, 
Ld.  Raym.  516. 

(22)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by  parol*, 
is  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton,  Carth.  511 ;  1  Salk. 
236,  dted  by  Denman,  C.  J.,  and  Littledale,  J.,  in  Davis  v.  Gyde,  2  A.  & 
E.  626,  and  ante,  p.  679. 

(23)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a  less  sum 
of  money  on  a  day,  not  arrived  at  the  death  of  testator,  may  be  pleaded 
by  his  executor  as  a  specialty  debtf,  as  well  as  a  forfeited  bond ;  but  there 
is  this  distinction  between  tnem, — that  in  the  case  of  a  bond  forfeited,  the 
penalty  is  the  legal  debt,  and  assets  may  be  covered  to  that  amount ;  but 
m  the  case  of  a  bond  not  forfeited,  as  the  executor  by  discharging  it  may 
save  the  penalty,  the  assets  can  be  covered  only  to  the  amount  of  the  sum 
mentioned  in  the  condition^.  Where  there  are  several  debts  by  specialty, 
aU  due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  commenced 

*  Brown  v.  Holpoak,  Bam.  290. 

t  Lemun  v.  Fooke,  3  Lev.  57. 

t  Bank  of  England  v.  Morice,  Sir.  1028. 
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nantB  broken  (24),  &c.  7.  Debts  by  simple  ocmtract,  as  bilk  of 
exchange  (25),  promissory  notes,  &c.  8.  Legacies,  &c.  An  estr 
cutor  would  not  be  too  precipitate  in  paying  l^acies ;  for  if  aa 
executor  pays  away  a  residue  without  passinff  his  accounts  in  Hbm. 
Court  of  Chancery,  he  does  it  at  his  own  riw,  and  he  will  be  hekl 
personally  liable  (to  the  extent  of  the  assets  received)  to  the  paymeni 
of  debts  of  which  he  had  no  notice  at  the  time  of  distribution  («); 
but  if  in  the  distribution  of  assets  a  creditor  mislead  an  executor 
either  by  laches  or  express  authority,  so  as  thereby  to  induce  the 
executor  to  pursue  a  course  he  would  not  otherwise  have  pursued^ 
the  creditor  is  precluded  from  complaining  of  an  insufficiency  of 
assets  (j;). 


VI.  Admission  of  Assets  (26). 


While  an  executor  is  passive,  he  is  chargeable  only  in  respect  of 
the  assets ;  but  if  he  promises  to  pay  a  debt  of  the  testator  at  a 

(«)  KnaichbuU  y.  Fetamhead,  3  My.  &  («).  Riehardi  y.  Bro»n«,  3  Bingh.  N.  C. 

Cr.  122 ;  Biii  y.  Oohmm,  1  Beay.  540.  499,  per  Tlndat,  C.  J. 


by  any  of  the  cre<Utors,  and  notice  thereof  given  to  the  execator,  he  may 
give  the  preference  to  whom  he  pleases :  and  if  he  be  a  creditor  himsd^ 
he  may  pay  himself  first.  Went.  Off.  Exor.  c.  12.  With  respect  to  con- 
tingent securities^  such  as  bonds  to  save  harmless^  for  the  performanoe  of 
covenants^  &c.,  before  any  breach  of  condition,  they  shall  not  stand  in  the 
wav  of  debts  of  an  inferior  degree.  Hawkins  v.  Day,  Ambl.  160.  Any 
vonmtary  bond  is  good  against  an  executor  or  admimstrator,  unless  some 
creditor  be  thereby  deprived  of  his  debt.  Indeed,  if  the  bond  be  merely 
voluntary,  a  real  debt,  though  by  simple  contract  only,  shall  have  the  pre* 
ference ;  but  if  there  be  not  any  debt,  then  a  bond,  however  voluntary, 
must  be  paid  by  an  executor.  Yoluntaiy  bonds  given  to  be  paid  after 
death,  take  place  of  l^ades,  but  not  of  debts  by  simple  contract.  Per  Ld. 
Ch.  Harcourt,  Powell  v.  Wood,  MS.  Cases  in  Chancery,  p.  84,  LinoolnV 
Inn  Library,  Bookcase  A.  A  voluntary  bond  is  postponed  in  equity  to 
debts  by  simple  contract.     Cases  Temp.  Hardwicke,  by  West,  p.  240. 

(24)  Covenants  running  with  the  land  are  bindi^  on  the  executors, 
althoi^  not  expressly  n^ned.  See  Went.  Off.  of  &or8.  p.  178,  edit. 
1763. 

(25)  See  Yeomans  y.  Bradshaw,  Carth.  373.  •  A  breach  of  trust  is 
considered  but  as  a  simple  contract  debt ;  Vejrnon  v.  Vawdry,  2  Atk.  119, 

(26)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be  deemed 
assets  in  the  executor's  hands;  but  the  executor  may  dbcharge  himself 
by  showing  the  demand  and  refusal  of  them.  Shellejfs  case,  per  Holi^ 
C.  J.,  Salk.  296.  In  the  inventory,  which  the  defendant  had  exhibited 
in  the  Ecclesiastical  Court,  were  inserted  several  debts  due  and  outstand- 
ing, which  defendant  charged  herself  with  when  received  or  recovered ; 
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future  day,  he  thereby  makes  it  his  own  debt,  and  it  shall  be  satis- 
fied by  his  own  goods  (y).  A  judgment  against  an  executor  by 
default  (z),  is  an  admission  of  assets  to  satisfy  the  demand ;  and 
if  a  ^.^.  be  sued  out  on  such  judgment,  and  the  sheriff  cannot 
find  goods  of  the  testator  sufficient  to  answer  the  demand,  the 
sheriff  may  return  a  devastavit.  The  preceding  case  has  been  con- 
sidered as  a  leading  case  on  this  subject :  hence,  where  A.  having 
executed  a  bond  for  the  payment  of  a  sum  of  money  at  her 
death  (a) ;  and  the  defendant  having  brought  an  action  on  the 
bond  against  the  plaintiff  as  the  executor  of  A.,  who  pleaded  nan 
est  factum,  which  was  found  against  him,  and  judgment  thereon ; 
on  a  bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside.  Lord  Hardwickej  Ch.,  being  of  opinion,  that  the  bond  was 
good,  it  became  a  question,  whether  the  plaintiff  was  not  entitled 
to  relief,  on  the  ground  that  there  was  a  deficiency  of  assets*  Lord 
Hardwicke  decided,  that  the  plea  of  non  est  factum,  and  verdict 
thereon,  amounted  to  an  admission  of  assets ;  and  that  the  case 
was  the  same  with  the  preceding  case  of  a  judgment  by  default. 
So  where  in  debt  in  the  aetinet  against  defendant  (6),  (as  executinr 
of  A.,  administratrix  of  B.,)  upon  a  judgment  by  default,  obtainled 
bv  plaintiff  against  A.  as  administratrix,  suggesting  that  goods  of 
tne  intestate  nad  come  to  the  hands  of  A.  as  administratrix,  which 
she  had  wasted ;  defendant  pleaded,  1.  Non  detinet,  on  which  issue 
was  joined  ;  2ndly.  That  defendant  had  fully  administered  the  goods 
of  A.  Replication,  that  the  defendant  had  goods  of  A.  sufficient 
to  satisfy,  &c.,  and  issue.  The  jun^  on  the  last  issue  found  assets 
of  A.  in  the  hands  of  defendant.  On  the  other  issue  the  plaintiff 
produced  the  judgment  by  default  against  A.  on  which  he  relied  as 
evidence  of  assets  admitted  by  A.,  and  a  devastavit  by  A.  Lee, 
C.  J.,  (delivering  the  opinion  of  the  court,)  said,  that  he  could  not 
do  it  better  than  in  the  words  of  Holt,  C.  J.,  in  Mock  v.  Leighian. 
Having  read  that  case  from  Holt's  notes,  he  observed,  that  it  ap- 
peared from  that  case,  that  if  an  executor  will  not  take  advantage 
by  pleading,  but  suffers  judgment  to  go  by  default,  such  judgment 

(y)  Per  Telveritmt  J*f  in  Goring  v.  Go-  West,  Gas.  Temp.  Hardwicke,  237, 8.  C. 
rmg,  Yely.  11.  (b)  Skelton  v.  Howling,  1  Wils.  258, 

(x)  Bocit  Y.  iX^A/on,  from  Holt's  MSS.  and  MSS.      See  also  1  Saimd.  219,  d., 

J  T.  R.  690 ;  Salk.  310,  8.  C,  but  not  ac-  where  this  case  is  correctly  stated  by  Seijt. 

cmitely  repcnied.  WiUiams,  who  examined^  lolL 

(a)  Btamdm  y.Jaeimn,  1  Atk.  292;  1 


Lord  ffardwieke,  C.  J.,  put  the  defendant  on  proof,  that  she  could  not 
recover  those  debts;  for  she  ought  in  her  inventory  to  have  set  forth 
which  debts  were  sperate  and  which  desperate.  The  defendant  proved 
by  a  witness,  who  went  to  demand  several  of  them,  that  be  could  not  reco- 
ver them;  and  accordingly  they  were  allowed  as  desperate.  Smithy.  Davis, 
Middlesex  Sittings  after  M.  T.  10  Geo.  II.,  MSS.,  recognized  in  Tauriff  v. 
Cowdrey,  8  Taunt.  734. 
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is  an  admission  of  assets,  and  is  as  strong  against  an  executor,  as  if 
assets  were  found  by  verdict  on  a  plene  administravU ;  and,  not- 
withstanding the  objection,  which  had  been  raised  on  the  ground  of 
the  statute  30  Car.  II.  c.  7(27),  and  by  4  &  5  Will.  &  Ma.  c.  24, 
s.  12,  he  was  clear,  that  the  action,  in  the  case  then  before  the  court, 
was  well  brought.  On  the  authority  of  the  preceding  cases  of  Roeh 
V.  Leightorif  Ramsden  v.  Jackson^  and  Skelton  v.  Sfawling^  it  was 
holden  (c),  that  where  an  executor,  (to  an  action  of  debt  on  bond,) 
had  pleaded  payment,  which  was  found  against  him,  and  judgment 
accordingly,  it  operated  as  an  admission  of  assets ;  and  a  writ  of 
ji.  fa,  having  been  sued  out  on  the  judgment,  to  which  the  sheriff 
had  returned  a  devastavit^  and  an  action  having  been  brought 
against  the  executor  on  the  judgment  suggesting  a  devastavit ;  it 
was  holden,  that  the  production  of  the  record  of  the  judgment,  the 
writ  of  fi.  fa,y  and  the  sheriff's  return,  was  sufficient  evidence  to 
support  the  action.  If  an  executor  pay  interest  on  a  bond  due 
from  his  testator  (c2),  it  will  not  conclude  him  from  alleging  want 
of  assets  to  pay  the  principal,  but  it  relieves  the  creditor  from  the 
necessity  of  proving  assets,  and  throws  the  onus  on  the  other  side. 
Where  defendant  oinds  himself  as  administrator  («),  to  abide  by 
an  award  touching  matters  in  dispute  between  his  intestate  and 
another,  and  the  arbitrator  awards,  that  defendant  as  adminis- 
trator shall  pay  a  certain  sum,  it  operates  as  an  admission  of  assets 
between  those  parties,  and  defendant  cannot  plead  plene  adminu- 
travit  to  an  action  of  debt  on  the  bond ;  because  the  giving  such 
bond  is  an  undertaking  to  pay  whatever  the  arbitrator  may  award. 
And  in  such  case,  if  an  attachment  be  moved  for  against  the  admi- 
nistrator (/),  for  the  non-payment  of  the  money  awarded,  he  cannot 

(c)  Erving  v.  Peters,  3  T.  R.  685.  (e)  Barry  v.  Ruth,  1  T.  R.  691. 

(d)  Cleverly  v.  Breit,  B.  R.  11  Geo.  (/)  Wortkington  v.  Barlow,  7  T.  R. 
III.  cited  in  Peareon  v.  Henry,  5  T.  R.  8.      453. 

See  2  Yes.  85. 


(27)  By  Stat.  30  Car.  II.  c.  7,  s.  2,  (made  perpetual  and  enlarged  by 
4  &  5  Will.  &  Ma.  c.  24,  s.  12,)  "  The  executors  and  administrators  of 
executors  of  their  own  wrong,  or  administrators  who  have  wasted  and  con- 
verted the  assets  of  the  deceased  to  their  own  use,  shall  be  chargeable  in 
the  same  manner  as  their  testator  or  intestate  would  have  been  if  living." 
A  doubt  having  arisen  upon  the  preceding  clause,  whether  it  extended  to 
the  executors  and  administrators  of  any  executor  or  administrator  of 
right,  who,  from  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  first  testator  or  intestate,  although  such  executor  or  ad- 
ministrator of  right  had  been  guilty  of  a  devastavit  or  conversion,  it  was 
enacted  by  stat.  4  &  5  Will.  &  Ma.  c.  24,  s.  12,  "  that  the  executor  and 
administrator  of  such  executor  or  administrator  of  right,  who  should  waste 
or  convert  to  his  own  use  the  estate  of  his  testator  or  intestate,  shoidd 
be  chargeable  in  the  same  manner  as  his  testator  or  intestate  would  have 
been." 
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defend  himself  against  it,  by  suggesting  a  deficiency  of  assets ;  for  a 
sabmission  to  arbitration  by  a  personal  representative  is  considered 
as  a  reference,  not  only  of  tne  cause  of  action,  but  also  of  the 
question,  whether  or  not  he  has  assets.  And  when  the  arbitrator 
awards  that  the  personal  representative  do  pav  the  amount  of  the 
plaintiff's  demand,  it  is  equivalent  to  determinmg  as  between  those 

Strties,  that  the  personal  representative  had  assets  to  pay  the  debt, 
ut  mere  submission  to  arbitration  is  not  of  itself  an  admission  of 
assets  (ff)  ;  for  in  a  case  where  the  arbitrator  only  ascertained  the 
amount  of  the  demand,  without  ordering  the  administrator  to  pay 
it,  it  was  holden,  that  the  administrator  might  plead  plene  adminii- 
travit  (28). 

By  Stat.  3  &  4  Will.  IV.  c.  104,  [29  Aug.  1833,]  entitled,  "  An 
Act  to  render  Freehold  and  Copyhold  Estates  Assets  for  the  Pay- 
ment of  Simple  Contract  Debts/'  after  reciting  that  it  is  expedient 
that  the  payment  of  all  debts  should  be  secured  more  effectually 
than  is  done  by  the  laws  now  in  force ;  it  is  enacted,  ''  That  from 
and  after  the  passing  of  this  act,  when  any  person  shall  die,  seised  of 
or  entitled  to  any  estate  or  interest  in  hmds,  tenements,  or  heredi- 
taments, corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not,  by  his 
last  will,  have  charged  with,  or  devised  subject  to  the  payment  of, 
his  debts^  the  same  shall  be  assets  to  be  administered  m  courts  of 
equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract  as  on  specialty  ;  and  that  the  heirs  at 
law,  customary  heirs,  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such 
debtor,  whether  creditors  by  simple  contract,  or  by  specialty,  as  the 
heirs  or  devisees  of  any  persons  who  died  seised  of  freehold  estates 
were  before  the  passing  of  this  act  liable  to  in  respect  of  such  free- 
hold estates,  at  the  suit  of  creditors  by  specialty  m  which  the  heirs 
were  bound :  Provided,  that  in  the  administration  of  assets  by 
courts  of  equity  under  this  act,  all  creditors  by  specialty,  in  which 
the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due 
to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part 
of  their  demands/' 

(ff)  PMTton  V.  Henry,  5  T.  R.  6. 


(28)  Executors  may  render  themselves  personally  liable  to  pay  legacies^ 
hj  admitting  assets.  The  principal  cases  on  this  subject,  will  be  found 
collected  in  the  report  of  Attorney- General  y.  Higham,  2  Y.  &  C.  N.  C. 
634. 
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VII.  OfAcHans  by  Executors  and  Administrators. 

1.  What  Actions  may  be  brought  by  Executors  and  Administror 
tors. — By  the  common  law,  executors  might  have  maintained  actionB 
to  recover  debts  due  to  their  testator,  but  they  could  not  maintain 
actions  for  a  wrong  done  to  their  testator  in  his  lifetime  ;  e.  g.SL 
trespass  in  taking  his  goods,  &c.  But  by  stat.  4  Edw.  III.  c  7, 
reciting,  that  in  times  past  executors  had  not  had  actions  for  a  ireB- 
pass  done  to  their  testators,  as  of  the  goods  of  the  said  testators  caar^ 
Tied  away  in  their  life,  it  is  enacted,  ^^  that  the  executors  in  such 
cases  shall  have  an  action  against  the  trespassers,  in  Uke  manner 
they,  whose  executors  they  are,  should  have  if  they  were  living. 
This  statute  has  been  expounded  largely,  with  respect  to  the  per- 
sons  and  the  actions.  With  respect  to  the  persons  (A),  it  has  been 
holden,  that  an  administrator  is  within  the  equity  of  this  statute, 
and  shall  have  trespass  for  goods  carried  away  m  the  lifetime  of  tlie 
intestate.  With  respect  to  the  actions,  it  has  been  resolved  (t), 
that  where,  upon  a  church  becoming  void,  the  bishop  collated 
wrongfully  and  the  patron  died,  the  executor  of  the  patron  mi^it 
by  the  equity  of  this  statute  maintain  a  guare  impedit  (29).  So  an 
executor  may  have  an  action  of  trover  for  the  conversion  of  the  tea- 
tator^s  goods  in  his  lifetime  (A) ;  or  an  action  of  debt  on  stat.  2  &  8 
Edw.  Vl.  c.  13,  for  not  setting  out  tithes  due  to  the  testator  (/) ;  or 
an  action  on  the  case  against  the  sheriff  for  a  false  return  made  in 
the  life  of  the  testator  to  afi.fa.,  viz.  that  he  had  levied  only  ao 
much,  part  whereof  he  had  sold  and  part  remained  in  his  hands  tor 
want  of  purchasers  (m)  ;  or  an  action  of  debt  on  a  judgment  against 
an  executor,  suggesting  a  devastavit  in  the  lifetime  of  plaintiff's 
testator  (n).  In  like  manner,  it  has  been  holden,  that  an  adminis- 
trator may  maintain  an  action  against  the  bailiff  of  a  liberty  for  exe- 
cuting Skfi.fa.  and  removing  the  goods  off  the  premises,  before  the 
landlord  (the  intestate)  was  paid  a  year's  rent,  pursuant  to  stat.  8 
Ann.  c.  17  (o).  Formerly  there  was  not  any  remedy  provided  by 
law,  for  injuries  to  the  real  estate  of  any  person  deceased,  commit- 
ted in  his  lifetime ;  but  now,  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  2, 
*'  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be, 
may  be  maintained  by  the  executors  or  administrators  of  any  person 
deceased  for  any  injury  to  the  real  estate  of  such  person  committed 


(A)  Smith  Y.  Colgay,  Cro.  Eliz.  384.  (m)   Williama  v.  Orey,  Lord  Raym.  40. 

(t)  4  Leon.  15,  Case  53,  cited  in  Le  (n)  Berwick  v.  Andrews^  Ld.  Baym. 

Moifm  ▼.  Diaon,  Sir  W.  Jones,  174,  5.  973. 

[h)  Rutland  v.  Butland,  Cro.  Eliz.  377.  (o)  Palgrme  y.  Windham,  Str.  212. 


\ 


/}  MorwrcuCs  case,  1  Ventr.  30. 


(29)  Ejectio  fimuB  will  lie  at  the  suit  of  an  executor  for  the  ouster  of 
his  testator.     7  Hen.  IV.  6,  b.;  Bro.  Abr.  Exor.  45,  iSf.  C. 
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in  his  lifetime,  for  which  an  action  might  have  been  maintained  by 
such  perscMi,  so  as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  the  death  of  such  deceased  person  :  and  pro- 
Tided  such  action  shall  be  brought  within  one  year  after  the  death 
-of  such  person ;  and  the  damages,  when  recovered,  shall  be  part  of 
the  personal  estate  of  such  person ""  (p).  And  by  stat.  7  Wdl.  IV. 
&  1  Vict.  c.  26y  s.  6,  '^  If  no  disposition  by  will  shall  be  made  of  any 
estate  jnrr  autre  vie  of  a  freehold  nature,  the  same  shall  be  charge- 
aUe  in  the  hands  of  the  heir ;  if  it  shall  come  to  him  by  reason  of 
special  occupancy,  as  assets  by  descent,  as  in  the  caae  of  freehold 
land  in  fee  simple ;  and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pvr  autre  vie,  whether  freehold  or  customary  freehold, 
tenant  right,  customary,  or  copyhold,  or  of  any  other  tenure,  and 
whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant ;  and  if  the  same  shall  come  to  the  executor 
or  administrator,  either  by  reason  of  a  special  occupancy  or  by  virtue 
of  thiB  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed,  as  the  personal  estate.^ 

Every  action  (q)  brought  by  an  executor,  that  is  founded  upon  a 
duty  accrued  in  the  testator's  lifetime,  must  be  brought  in  the  deti- 
net  only,  that  is,  in  his  representative  capacity.  Wnere  the  cause 
of  action  (r)  accrues  after  the  testator's  death,  the  executor  may 
sue  as  such,  or  in  his  individual  capacity,  at  his  option.  And  gene- 
rally, whenever  («)  the  subject  matter  of  the  action  would,  when 
recovered,  be  assets,  the  executor  may  sue  in  his  representative 
capacity. 

One  of  two  executors,  having  alone  proved  the  will,  had  received 
a  debt  due  to  the  testator,  which  by  his  will  was  appropriated  to 
the  payment  of  specific  legacies  to  his  grandchildren,  with  interest 
thereon,  and  afterwards  permitted  the  money  to  be  lent  out  to  a 
third  person,  by  whom  it  was  paid  to  A.  A.,  on  being  applied  to  by 
the  executor,  acknowledged  that  he  had  received  the  money,  and 
that  it  belonged  to  the  testator^s  grandchildren,  but  refused  to  pay 
it  over  to  tne  executor.  It  was  holden  {t)j  that  both  executors 
might  join  in  an  action  brought  to  recover  the  money  against  A. 

By  Stat.  11  Geo.  II.  c.  19  (30),  s.  15,  "  Executor  or  administrator 
of  tenant  for  life,  on  whose  death  any  lease  of  lands,  &c.  deter^ 
mined,  shall,  in  an  action  on  the  case,  recover  from  the  under 
tenant,  a  proportion  of  the  rent  reserved,  according  to  the  time 

(p)  See  PowM  ▼.  lZ«ii,  7  A.  &E.426,  per  BuOer,  J. 

lodpor/,  p.  806.  («)  ManhaU  y.  Broadhuni,  1  Gr.  &  J. 

(q)  1  Svmd.  112,  n.  to  Dean  and  Chtgp-  405. 

itr  (^Bristol  v.  Guyte.  (0  WtMer  v.  Spencer,  3  B.  &  A.  360. 

(r)  Gs/ten/ ▼.  JBoM/^^Cot9er,  3  Dong.  36, 


(30)  See  4  &  5  Will.  IV.  c.  22,  amending  this  act,  anie,  p.  626. 
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such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due.""  By  the  com- 
mon law  (tt),  an  executor  or  administrator  could  not  have  an  action 
of  account ;  because  it  was  founded  on  a  matter  in  the  privity  of 
the  testator ;  but  now,  by  stat.  13  Edw.  I.  c.  23,  ^^  An  executor 
shall  have  an  action  of  account  upon  an  account  with  his  testator.^ 
By  25  Edw.  III.  stat.  5,  c.  5,  ^^  Executors  of  executors  shall  have 
actions  of  debts,  accounts,  and  of  goods  carried  away  of  the  first 
testators,  in  the  same  manner  as  the  first  testator  should  have 
had.''  Administrators  derive  their  authority  to  bring  actions  from 
the  stat.  31  Edw.  III.  stat.  1,  c.  11,  which  provides,  that  ^' where 
a  man  dies  intestate,  the  ordinary  shall  depute  the  next  and  moist 
loyal  friends  (31)  to  administer  his  goods,  which  deputies  may  bring 
actions  to  demand  and  recover,  as  executors,  the  debts  due  to  the 
intestate.'"  Plaintiff  (x),  as  administrator,  declared  in  assumpsit 
that  defendant,  for  certain  fees  to  be  paid  to  him  by  int-estate, 
undertook  as  an  attorney  to  investigate  the  title  of  premises  about 
to  be  conveyed  to  intestate.  Breach,  that  he  omitted  to  do  so,  and 
that  intestate  in  consequence  took  an  insufficient  title,  whereby  his 
personal  estate  was  injured,  A  demurrer  to  this  declaration  was 
overruled.  And  where  (y)  a  vendor  omitB  to  make  out  a  good  title 
within  the  stipulated  time,  and  the  vendee  dies,  his  executor  may 
sue  for  damage  incurred  by  the  personal  estate  by  loss  of  interest  on 
the  deposit-money,  and  the  expense  of  endeavouring  to  procure  the 
title.  An  administrator  cannot  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  intestate,  where  no  special  damage  to 
the  personal  estate  is  alleged  (z).  Although  the  decisions  in  the 
three  last-mentioned  cases  turned  upon  the  damage  to  the  personal 
estate,  yet,  it  seems,  the  right  of  an  executor  or  administrator  to 
sue  on  a  breach  of  contract  made  with  the  deceased  is  not  confined 
to  cases  in  which  such  damage  can  be  stated.  For  instance,  an 
executor  (a)  is  entitled  to  sue  the  lessee  of  his  testator  for  the 
breach  of  a  covenant  purely  collateral,  committed  in  the  lifetime  of 
the  testator,  without  alleging  special  damage  to  the  personal  estate 
in  his  declaration.  But  an  executor  (b)  cannot  sue  on  a  breach  of 
a  covenant  which  runs  with  the  land,  where  a  formal  breach  only 
has  taken  place  in  the  testator's  lifetime;  in  that  case  the  real 
representative  is  entitled  to  recover  for  any  substantial  damage 
incurred  after  his  death. 

(tf)  2  Inst.  404.  (a)  Raymond  v.  JV/cA,  2  C.  M.  &  R. 

x)  Knight  v.  Quarles,  2  Brod.  &  B.  102.      588. 


(y) 


Orme  v.  Bronghton,  10  Bingh.  533.  (Jb)  Kingdon  v.  NotiU,  1  M.  &  S.  355, 

{*)  Chamberlain  y.  Williamson^  2  M.  &      and  4  M.  &  S.  53 ;  King  v.  Jonea^  4  M.  & 
S.  408.  S.  188,  ante,  p.  501,  2. 


(31)  A  subsequent  statute,  21  Hen.  YIll.  c.  5,  s.  3,  in  case  of  intestacy 
or  executors  refusing  to  prove,  directs  the  ordinary  to  grant  administration 
to  the  widow  or  next  of  kin :  and  where  two  or  more  stand  in  equal  d^ree, 
to  accept  which  he  pleases. 
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J«  F.  bequeathed  all  the  monies  which  he  might  have  at  the  time 
of  his  decease,  in  the  Consols,  mito  C.  B.,  and  then  bequeathed  the 
residue  of  hk  estate,  subject  to  debts  and  legacies,  to  T.  F.,  and 
^pointed  him  executor.  The  executor  finding  a  large  sum  of 
Consols  standing  in  the  name  of  the  testator,  demanded  permission 
of  the  Bank  to  transfer  the  whole  to  such  persons  as  he  should 
think  fit,  to  enable  him  to  pay  debts  and  legacies;  the  Bank 
refused,  on  the  ground  that  the  stock  was  specifically  bequeathed ; 
whereupon  the  executor  filed  a  bill  in  the  Court  of  Chancery  to 
compel  the  Bank  to  allow  him  to  sell  and  transfer  the  stock.  No 
evidence  was  given  of  any  debts  being  due  from  the  estate  at  the 
time  of  the  demand :  upon  a  case  sent  by  the  Chancellor  to  B.  R., 
the  question  was,  whetner  the  executor  had  any  right  of  action 
against  the  Bank  for  not  permitting  the  transfer  ?  and  that  court 
was  of  opinion  (c)  the  executor  had  such  right.  The  Bank  has 
nothing  to  do  with  the  distribution  of  the  fimd,  but  is  bound  to 

Sky  to  the  executor,  who  is  the  legal  owner.     Churchill  v.  Bank  of 
ngland,  11  M.  &  W.  323. 

2.  Executors  and  Administrators  must  join  in  bringing  Actions. 
— It  is  a  general  rule,  that,  if  there  are  two  or  more  executors, 
and  one  proves  the  will,  they  must  all  join  in  bringing  actions ;  and 
if  they  do  not,  the  defendant  may  plead  in  abatement,  that  there 
ire  otiher  executors  living  not  named  (cf).  In  this  plea  it  is  not 
necessary  to  aver,  that  the  executors  not  named  have  adminis- 
tered (e) ;  because  they  may  administer  at  their  pleasure.  So  where 
there  are  two  or  more  administrators,  it  is  necessary  that  they 
should  join  in  bringing  actions  (/).  And  this  rule,  viz.  that  all  the 
executors  shall  join,  holds  even  where  some  of  the  executors  refuse 
before  the  ordinary  (^)  ;  because  the  refusing  executors  may  come 
m  at  any  time  (A),  and  administer,  notwithstanding  their  refusal, 
either  during  the  lives  of  their  co-executors,  who  nave  proved,  or 
after  their  death  (i).  The  like  law  is,  where  some  of  the  executors 
are  infants ;  they  must  all  join,  and  they  may  all  appear  by  attorney : 
for  those  of  full  age  may  appoint  an  attorney  for  those  within  age  (i). 
So  where  there  are  two  executors,  one  of  full  age,  and  the  other 
within  age ;  and  the  executor  of  full  age  is  appointed  administrator, 
durante  minori  (Btate  of  the  other  executor.  A.  made  B.  and  C, 
who  was  an  infant  under  seventeen,  executors ;  B.  only  proved  the 
will,  and  brought  debt  as  executor  against  defendant  (omitting  C). 
Plea  in  abatement,  that  C.  was  made  an  executor  with  B.,  and  is 

(c)  Fi-mkKn  v.  Bank  qf  England^  9  B.  26. 

k  0. 156.  (t)  21  Bdw.  IV.  23,  b.,  24  a.,  recog- 

(i)  Rqj.  140,  b. ;  Bro.  Abr.  Exors.  pi.  nized  by  Holt,  C.  J.,  in   Wan^ord  ▼. 

69;  Ktz.  Abr.  Exon.  pL  48.  Wanl^ord,  Salk.  307,  and  by  Tenierden, 

(t)  41  Edw.  III.  22,  a.  C.  J.,  in   fValiers  ▼.  Pfeil,  M.  &  MaUu 

(/)  Reg.  140,  b.  363 ;  and  see  Cretwick  ▼.  Woodhead,  4 

(i)  Hen9loe*i  case,  9  Rep.  36,  b.    See  M.  &  Gr.  811 ;  4  Scott's  N.  R.  778. 

ako  3  Atk.  239.  (k)  Foswiii  ▼.  TrenuOne,  2  Saimd.  212. 
(A)  Bio.  Exon.  117 ;  Fits.  Abr.  Exort. 

▼OL.  n.  I 
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yet  in  full  life,  not  named  (/),  &c.  Replication,  that  C.  was  of  the 
age  of  one  year,  that  B.  proved  the  will,  and  had  administratioii' 
committed  durante  minari  tBtate,  and  that  C.  is  still  mider  serene 
teen  years  of  age.  On  demurrer,  judgment  for  the  defendant ;  finr, 
^though  by  the  administration  committed  durante  minari  cstatB^ 
B.  hatn  the  full  power,  yet  C,  the  infant,  being  executor,  ought  to* 
be  named.  Action  on  the  case  for  an  injury  fuleged  to  be  done  t<y 
the  reversionary  interest  of  the  plainti&  in  some  houses  by  the  nefl^ 
ligent  manner  m  which  the  defendant  pulled  down  a  house  of  his 
own  adjoining  them.  The  plainti%  were  entitled  to  the  property, 
which  was  leasehold,  as  executors  of  one  J.  S.  To  prove  their  titl^ 
they  produced  the  probate  of  the  will  of  J.  S.,  which  was  granted  to 
one  of  them,  liberty  being  reserved  to  make  the  like  grant  to  ttes 
two  other  executors  named  in  the  will.  This  was  holaen(ifi)  suA^ 
dent,  per  Lord  Tenterden^  C.  J. 

3.  Of  joining  several  Causes  in  one  Action  hy  Executors, — £l 
*  order  to  join  several  causes  in  one  action,  the  action  must  be 
brought  as  to  all  such  causes  in  the  same  right  (32).  Hence,  a 
plaintiff  cannot  join,  in  the  same  action,  a  demand,  as  exeeutor  or 
administrator,  with  another  demand,  which  accrued  in  his  own  right. 
The  reason  is,  because  the  funds,  to  which  the  money  and  eosts, 
when  recovered,  are  to  be  applied,  or  out  of  which  the  costs  axe  to 
be  paid,  are  different ;  and  the  damages  and  costs  being  entire,  tilo 
plamtiff  cannot  distinguish  how  much  he  is  to  have  in  hitfrepitMUlM' 
tive  character,  and  how  much  he  is  to  hold  as  his  own. 

After  much  discussion,  it  is  now  finally  settled  (n),  that  in  dl 
actions  by  executors  or  administrators,  ii  the  money  recovered  off 
each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in  As 
same  declaration.  Thus,  for  instance,  a  count  (p)  for  work  by  tSto 
plaintiff  as  administrator,  may  be  joined  with  counts  for  goods  soU 
and  work  done  by  the  intestate,  on  promises  to  him.  So  idflor 
counts  (p)  on  promises  made  to  an  intestate  may  be  joined  wHIr 
counts  on  promissory  notes,  given  to  the  administrator,  ax  admi- 
nistrator^ smce  the  death  of  the  intestate.  The  counts  so  joined  to 
counts  on  promises  to  the  testator  should  state  (q)  that  the  doty  ao- 
crued  to  the  plaintiff  in  his  representative  character,  *'*'  as  executor^ 
In  a  late  case  (r),  however,  in  a  declaration  by  executors,  a  count 

(0  Smith  y.  AnsM^Tehr.  130;  1  Brownl.  {p  )  ParMdgt  y.  Cowri,  5  Price,  419; 

101,  8.  a  7  Price,  591,  oyerToling  Beit9  y.  MiUdM, 

(m)  Waltert  and  othen  v.  Pfnl,  M.  &  10  Mod.  315. 

Malk.  362.  (q)  2  Saiiiid.  117,  d.  5th  editioiu 

(n)  2  Sannd.  117,  d.  (m),  5th  edition.  (r)  Lancefield  y.  Allen,  1  Bligh,  N.  & 

(o)  Edward$  v.  Qraee,  2  M.  &  W.  190.  592. 


(32)  By  new  rule  H.  T.  4  Will.  IV.  several  counts  shall  not  be  allowed, 
unless  a  distinct  subject-matter  of  complaint  is  intended  to  be  established 
in  respect  of  each. 
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stating  that  the  defendant  had  accounted  witii  the  plaintiffi»,  "  exov 
cutors  as  aforesaid,^  was  joined  with  counts  stating  promises  to  the 
testator :  after  verdict  and  judgment  for  plaintifi^,  a  writ  of  error 
was  brought  upon  the  ground  of  misjoinder,  but  the  judgment  was 
affirmed. 


VIII.  Of  Actions  against  JExecutars  and  Administrators, 

1.  What  Actions  may  be  maintained  against  Executors. — For- 
merly an  action,  wherein  the  testator  might  have  waged  his  law, 
could  not  be  maintained  against  his  executors  or  administrators  (s). 
Hence,  debt  on  a  simple  contract,  as  on  a  promissory  note(t)4 
would  not  lie  against  an  executor  or  administrator. 

But  now  wager  of  law  is  abolished  (u) ;  and  debt  (z)  on  simple 
eontract  is  mamtainable  in  any  court  of  common  law  against  any 
executor  or  administrator.  By  stat.  4  Ann.  c.  16,  s.  27  (y),  an 
action  of  account  is  given  against  executors  and  administrators  pf 
guardians,  bailiffii,  and  receivers,  and  also  by  one  joint-tenant  and 
tenant  in  common,  his  executors  and  administrators,  against  the 
other  as  bailiff  for  receiving  more  than  his  share,  and  against  the 
executor  and  administrator  of  such  joint-tenant  or  tenant  in  comr 
moB.  Assumpsit  might  always  have  been  brought  (0).  But  as- 
sumpsit will  not  lie  against  an  executor  (a)  for  a  legacy  payable  out 
of  the  general  funds  of  the  testator,  although  asseto  be  averred  iii 
the  declaration ;  for  the  law  will  not,  from  the  mere  cireumstanoe 
of  an  executor's  being  possessed  of  assets,  imply  a  promise  by  him 
to  pay  such  legacy.  But  an  action  may  be  maintained  by  the 
legatee  (b)  of  a  specific  chattel,  against  an  executor,  after  his  assent 
to  the  bequest.  See  Hart  v.  Minors,  2  Cr.  &  M.  700,  where  under 
the  peculiar  circumstances  the  action  on  account  stated  was  holdea 
to  be  maintainable  against  an  executor,  on  the  ground  that  he  had 
debited  himself,  and  ceased  to  hold  the  money  in  his  character  of 
executor. 

An  action  at  law  cannot  be  maintained  (c)  for  a  distributive  dhare 
of  an  intestate's  property  against  the  administrator,  nor  against  hia 
executor,  although  such  executor  may  have  expressly  promised  to 
pay.  The  neglect  or  refusal  of  the  administrator  to  distribute  the 
surplus  or  residue  of  the  effects  of  the  intestate  among  the  next  of 
km,  according  to  the  statute  of  distribution  without  the  previous 

(«)  Bro.  Exon.  80.  Nonoood  v.  Read^  Plowd.  181 ;  Carter  r. 

(0  Barry  y.  Bsbmaam,  1  Bos.  &  Pal.  Fouei,  Palm.  329 ;  PinchatCs  case,  9  Rq^. 

N.  R.  293.  866 ;  Cro.  Jac.  662  ;  CotHngtom  ▼.  H%Mtf 

(«)  Stat.  3  &  4  WilL  TV.  c.  42,  s.  13.  Cro.  Eliz.  59. 

\x)  Id.  s.  14.  (a)  Deeks  v.  StruU,  5  T.  R.  690. 

Uf)  See  ani9,  p.  3.  hi)  Doe  v.  Ouy,  3  Bast,  120. 

(e)  Palmer  y.  Laweon,  1   Ley.  201 ;  (e)  Jones  y.  Tanner,  7  B.  &  C.  542. 
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decree  or  sentence  of  the  court,  is  not  (d)  a  breach  of  the  condition 
of  the  administration  bond. 

An  acting  executor  having  once  received  («),  and  fully  had  under 
his  control,  assets  of  the  testator  applicable  to  the  payment  of  a 
debt,  is  responsible  for  the  application  thereof  to  that  purpose ;  and 
such  application  having  been  disappointed  by  the  misconduct  of  his 
co-executor,  whom  he  employed  to  make  the  payment  in  question^ 
he  is  liable  at  law  for  the  consequences  of  such  misconduct,  as  much 
as  if  the  misapplication  had  been  made  by  any  other  agent  of  a  less 
accredited  and  inferior  description  (33).  If  one  co-executor  lends 
the  testator's  money  which  has  come  to  his  hands,  and  which  testa- 
tor had  directed  to  be  laid  out  on  good  security  to  the  other  execu- 
tor on  his  bond,  it  is  a  devastavit  (/).  Where  a  sheriff  levies 
money  under  &fi,fa.  and  dies,  an  action  may  be  maintained  against 
his  executors  for  the  money  so  received  (g). 

Formerly,  no  remedy  was  provided  by  law  for  certain  wrongs  done 
by  a  person  deceased  in  his  lifetime  to  another,  in  respect  of  his 
property,  real  or  personal  (A)  (34)  ;  but  now,  by  stat.  3  &  4  Will.  IV. 
c.  42,  s.  2,  ^'An  action  of  trespass,  or  trespass  on  the  case,  as  the 
case  may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators of  any  person  deceased,  for  anv  wrong  committed  by  him  in 
his  lifetime  to  another,  in  respect  of  his  property,  real  or  personal, 
so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person's  death,  and  so  as  such  action  shall  be 
brought  within  six  calendar  months  after  such  executors  or  admi- 
nistrators shall  have  taken  upon  themselves  the  administration  of 
the  estate  and  effects  of  such  person;  and  the  damages  to  be 
recovered  in  such  action  shall  be  payable  in  like  order  of  adminis- 
tration as  the  simple  contract  debts  of  such  person."  An  intes- 
tate (t)  was  lessee  of  some  coal  mines  of  the  plaintiff's,  and  had 

(d)  The  Archbiihop  of  Canterbury,  v.  (/)  Gleedon  y.  Atkm,  2  Tyrw.  598. 

Tigffpen,  8  B.  &  C.  151.  M  Perkiruon  ▼.  Oiiford,  Cro.  Car.  539. 

(«)  Croeee   y.   Smith  and  another,  7  (A)  Hambly  v.  Trott,  Cowp.  371. 

East,  246.  (i)  Powell  ▼.  Reee,  7  A.  &  £.  426. 


(33)  By  the  old  law,  there  was  a  distinction  between  executors  and 
trustees.  It  was  laid  down  as  a  general  rule,  that  where  executors  joined 
in  a  receipt,  both  having  the  whole  power  over  the  fund,  both  were  charge- 
able ;  where  trustees  joined,  each  not  having  the  whole  power,  and  uie 
joining  being  necessary,  only  the  person  receiving  the  money  was  charge- 
able ;  but  the  rule  as  to  executors  has  been  in  some  degree  relaxed.  See 
the  opinion  of  Fldan,  Ch.,  in  Chambert  v.  Minchin,  7  Ves.  jun.  197,  8. 
In  Walker  v.  Symands,  3  Swans.  64,  the  same  learned  judge  said,  ''It 
may  be  laid  down  now,  as  in  Brice  v.  Stokes,  11  Yes.  319,  that  though 
one  executor  has  joined  in  a  receipt,  yet  whether  he  is  Uable  shall  depend 
on  his  acting." 

(34)  See  Seijeant  Williams's  note  (1)  to  the  case  of  Wheatley  v.  Lane, 
1  Saond.  216. 
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worked  the  coal  under  a  portion  of  land  excepted  from  the  demise ; 
part  of  such  coal  was  nused  more  than  six  months  before  the  intefrr 
tate*8  death,  and  part  within  six  months  ;  the  plaintiff  may  bring 
trespass  under  this  statute  for  so  much  as  was  raised  within  the  six 
months,  and  also  money  had  and  received  for  so  much  as  was  raised 
before,  the  acts  bein^  distinct,  and  therefore,  the  two  actions  not 
incompatible.  The  ^regoing  statute  is  confined  in  terms  to  injuries 
in  respect  of  property^  real  or  personal ;  the  law,  therefore,  in 
respect  of  injuries  to  the  person  remains  unaltered,  as  to  which 
Serjeant  Wiluams^s  note,  above  referred  to,  may  be  consulted  with 
advantage. 

By  stat.  29  Gar.  II.  c.  3,  s.  4,  ^'  No  action  shall  be  brought  to 
charge  any  executor  or  administrator  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  autno- 
rized."  At  the  common  law,  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  damages 
out  of  his  own  estate,  unless  such  promise  had  been  made  on  a 
sufficient  consideration.  The  statute  has  not  made  any  alteration 
in  this  respect.  The  promise,  though  in  writing,  still  reauires  a 
sufficient  consideration  to  support  it  (i).  And  (Jk)  the  consideration 
as  well  as  the  promise  must  be  expressed  in  the  written  memoran- 
dum or  note. 

The  provisional  assignee  of  the  Insolvent  Debtors'  Court,  under 
stat.  1  Oeo.  IV.  c.  119,  s.  7,  assigned  the  estate  of  an  insolvent  to 
an  assignee,  who  assented  to  such  assignment,  and  acted  under  it  as 
tenant  of  premises,  which  the  insolvent  held  as  lessee  for  years  :  it 
was  holden(Z),  that  the  executor  of  such  last-mentioned  assignee 
was  liable  to  the  lessor  for  breaches  of  covenants  in  the  lease,  sub- 
sequent to  his  testator's  death ;  it  not  appearing  that  the  Insolvent 
Debtors'  Court  had  appointed  fresh  assignees. 

2.  What  Causes  of  Action  may  he  joined  against  Executors.-^ 
Several  demands,  some  of  which  accrue  from  the  defendant  in  his 
own  right,  and  others  in  right  of  another,  ought  not  to  be  joined  in 
the  same  action ;  because  such  demands  require  different  pleas  and 
different  judgments.  Hence,  if  a  declaration  against  an  executor 
or  administrator  contain  counts  which  charge  him  in  his  repre- 
sentative character,  and  counts  which  charge  him  in  his  own  right, 
such  declaration  will  be  bad,  for  misjoinder  of  cause  of  action,  either 
on  general  demurrer  (m),  or  in  arrest  of  judgment,  or  on  writ  of 
error.     The  four  first  counts  in  the  declaration  were  on  promises 

(t)  Ramn  ▼.  Hughety  7  T.  R.  350,  n.  C.  761. 

(*)  WoSn  V.  Warlters,  5  East,  10,  re-  (0  AbererombU  v.  Hieinum,  8  A.  & 

cognized  in  Saunders  ▼.  Wakefield,  4  B.  E.  683. 

ft  A.  595 ;    aaney  ▼.  PiggoU,  2  A.  &  E.  (m)  Brigden  v.  Parke,  2  Bos.  &^  PuL 

481 ;  Howes  v.  Armstrong,  1  Bingh.  N.  424, 
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made  by  the  intestate  (n) :  the  fifth  stated,  that  after  the  death  of 
the  intestate^  the  defendant  as  adminiBtratrix,  was  indebted  to  the 
plaintiff  for  money,  by  the  defendant,  as  such  administratrix,  had 
and  received  to  the  use  of  the  plaintiff.  On  special  demmrer, 
assigning  for  cause  that  the  two  causes  of  action,  the  one  from  the 
intestate  and  the  other  from  the  administratrix,  could  not  be  joined, 
the  court  were  clearly  of  opinion  that  they  could  not ;  because  the 
last  count  stated  a  cause  of  action  after  the  intestate's  death,  which 
would  exclude  one  of  the  pleas  that  might  be  pleaded  to  the  other 
counts,  and  would  warrant  a  different  judnnent.  So  counts  on  pro- 
mises by  the  testator  cannot  be  joined  with  counts  for  money  nad 
and  received  by  the  defendant  as  executor  (o),  or  for  money  lent 
to  defendant  as  executor  (p),  or  on  an  account  stated  of  money 
due  from  defendant  as  executor  (9),  because  the  former  charge  the 
defendant  in  right  of  the  testator,  whereas  the  latter  charge  him  in 
his  own  right.  But  where  an  action  was  brought  i^inst  an  admi- 
nistratrix  (r),  and  the  three  first  counts  of  the  declaration  were  on 
promises  by  the  intestate,  and  the  last  was  on  an  account  stated 
between  plaintiff  and  defendant,  as  administratrix,  of  money  owing 
from  the  intestate,  and  in  consideration  of  the  intestate  being  fomid 
indebted,  a  promise  by  defendant,  as  administratrix,  to  pay,  ih» 
court  were  of  opinion  that  there  was  not  any  misjoinder  of  action, 
that  the  defendant  was  charged  as  administratrix  in  all  the  counts, 
and  that  this  was  the  common  mode  of  declaring,  to  save  the 
statute  of  limitations.  A  promise  made  upon  good  consideration  by 
a  testator,  that  his  executor  shall  pay,  is  a  sufficient  considemtion 
for  an  action  in  assumpsit  against  the  executor  («)•  And  in  saeh 
action,  it  is  neither  necessary  (0  to  aver  assets  (the  want  of  asseta 
being  matter  of  defence) ;  nor  a  promise  by  the  executor.  On  a 
count  averring  an  account  stated  by  the  defendant  of  monies  due 
firom  him  as  executor,  the  judgment  shall  be  de  bonis  testatoris.  It 
may,  therefore,  be  joined  (u)  with  counts  on  promises  of  the  testator. 
Coimts  for  goods  sold  to,  and  work  and  labour  done  for,  the  defen- 
dant, as  executor,  cannot  be  joined  (:r)  with  a  count  for  money 
found  to  be  due  on  an  account  stated  with  the  defendant  as  (exe- 
cutor ;  for  the  two  first  counts  are  necessarily  for  debts  due  from 
the  defendant  in  his  own  right,  and  charge  the  defendant  persosh 
ally,  whereas  the  last  count  charges  the  defendant  in  his  own  I'epe- 
sentative  character ;  and  consequently  there  is  a  misjoinder.  To  a 
count  in  covenant  charging  the  defendants,  as  executors,  for  breaches 
of  covenant  by  their  testator  as  lessee  (y),  who  had  covenanted  for 
himself,  his  executors,  and  assigns,  may  be  joined  another  count, 
charging  them,  that  after  the  testator's  death,  and  their  proving  the 

ft 

(nS  JtwningM  v.  Newmtm,  4  T.  R.  347.  («)  Powell  ▼.  Graham^  7  Taunt.  580. 

(o)  BHgden  v.  Parkt^  2  Bot.  &  Pul.  \t)  S.  C,  per  three  Js. ;  Btarrouffk^  J., 

424,  and  Ro$t  v.  Bowler,  1  H.  Bl.  108.  dissentiente. 
p)  IH.  Bl.  108.  («)  8.C. 

Rid.  hi)  Comer  ▼.  8Uw,  3  M.  &  W.  SM. 

Soear  ▼.  Atkhmn,  1  H.  BL  10(2.  (y)  WUwn  v.  Wigg,  10  East,  313. 
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win,  and  during  the  term,  the  demiaed  premises  came  by  assignment 
to  one  D.  A^  against  whom  breaches  were  alleged  ;  and  concluding, 
tbat  so  neither  the  testator,  nor  the  defendants  after  his  death,  nor 
D.  A.  since  the  assignment  to  him,  had  kept  the  said  covenant,  but 
.had  broken  the  same. 

8.  What  JSxecuiars  are  to  be  made  Defendants. — It  has  been 
observed,  tiiat  in  actions  brought  by  executors,  it  is  necessary  that, 
-where  there  are  two  or  more,  they  should  all  join,  whether  they 
administer  or  not,  if  one  of  them  has  proved  the  will.  But  this  is 
not  necessary  when  actions  are  brought  against  them  (z)  ;  for  the 
mere  circumstance  of  a  person  being  named  executor  does  not  com- 
pel'tiie  plaintiff  to  make  him  a  defendant,  miless  he  has  administered. 
Menoe,  where  executors,  defendants^  plead  in  abatement,  that  there 
are  other  executors  not  named,  they  must  add  (at),  that  the  exe- 
iCotoiB  not  named  have  administered ;  for  the  plaintiff  is  bound  to 
iake  notice  of  such  executors  only  as  have  administered.  Although 
executors  cannot  sever  in  declaring,  yet  they  may  in  pleading. 
floice,  although  infant  executors  may  sue  by  attorney  with  execu- 
ioTB  of  fiill  a^  (fr),  because  those  of  ftm  age  may  appoint  an  attorney 
"for  ihose  witibin  age,  yet  they  must  defend  by  guardian.  If  any  of 
•Ae  executors  die  (c),  actions  must  be  brought,  not  against  the  sur- 
^ving  executors  and  executors  of  deceasea  executors,  but  against 
■urviving  executors  only.  If  there  are  two  or  more  administratCHrs, 
4hey  must  all  be  made  defendants  (c{).  An  executor  de  son  tert 
most  be  declared  against  as  a  rightful  executor  (e).  In  an  action  (/) 
aganist  a  married  woman  executrix,  the  husband  must  be  joined  as 
a  defendant. 


JX.  Of  the  Pleadings,  p.  809,  and  herein  of  the  Eight  of  Retainer, 
p.  818 ;  Evidence,  p.  814 ;  Judgment,  p.  815  ;  Costs,  p.  816. 

An  executor  may  plead  the  same  plea  in  bar  (^),  that  his  tes- 
tator might  have  pleaded ;  as,  in  an  action  of  assumpsit,  he  may 
plead,  that  his  testator  did  not  undertake  or  promise ;  or  in  cove- 
nant, or  debt  on  bond,  that  it  is  not  the  deed  of  the  testator.  So 
an  executor  may  plead  in  bar,  that  he  has  fully  administered  M 
the  goods  and  chattels  which  ware  of  the  deceased  at  the  time  of 
his  death.  The  plea  is  termed  a  plea  of  plene  administravit.  A 
^testator  (A)  bemg  indebted  to  R.,  deposited  with  him  a  policy  of 
insurance  on  testator^s  life,  as  a  security  for  the  debt,  or  for  a 
further  advance  then  made  by  R.,  and  died,  leaving  R.  and  M.  his 

(g)  Bro.  Exors.  pL  69.  (d)  Reg.  140,  a,  b. 

(a)  SwaUow  v.  Emberton,  1  Lev.  161.  («)  Alexander  v.  Lane,  Ydv.  137. 

(6)  Frmeokaldi  y.  Ouuion,  Str.  782 ;  (/)  Com*  ^^'  Adminutratioii  (D.). 

'Bte.  Abr.  Exor.  22.  Qf)  Com.  Dig.  Pletdcr  (2  D.  8). 

(6)  4  Leon.  W3 ;  Bro.  Exon,  99 ;  fitz.  (*)  Olahohn  t.  Rmimtree,6  A.  ft E. 710. 
Alnr.  Exor.  22. 
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executors.  R.,  still  holding  the  policy,  applied  to  the  insurers  for 
the  amount  due  on  it  (200/.) ;  which  they  refused  to  pay,  unless  R. 
and  M.  gave  a  receipt  for  it  as  executors.  They  did  so;  R.  making 
protest  that  he  signed  as  executor,  merely  to  satisfy  the  insurers. 
In  an  action  by  a  judgment  creditor,  to  which  the  executors  pleaded 
plene  adminisiraverunt,  except  as  to  4/.  (the  surplus  out  of  the  200/. 
after  payment  to  R.) ;  it  was  holden,  that  the  executors  were  not 
chargeable  with  the  200/.  as  assets,  but  only  with  the  surplus  after 
payment  to  R.  In  like  manner  an  executor  may  plead  an  out- 
standing debt,  as  a  judgment,  in  which  plea  it  is  not  necessary  for 
the  executor  to  aver  that  the  judgment  was  had  for  a  true  and  just 
debt(i);  for  this  shall  be  presumed.  So  where  an  executor  pleaded(A) 
that  his  testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  money  at  a  day  past,  beyond  which  he  had  not  assets ;  it 
was  holden  sufficient,  although  it  was  not  averred  that  the  bond  was 
entered  into  for  a  true  and  just  debt ;  for  it  shall  be  intended  that 
it  was.  And  the  same  intendment  shall  be  made,  where  an  executor 
or  administrator  pleads  a  bond  debt  due  to  himself  and  retainer  (/)• 
The  ancient  way  of  pleading  an  outstanding  bond  was  to  set  forUi 
the  bond  only ;  but  the  modem  way  is  to  set  forth  the  condition 
also.  When  the  day  of  payment  (m),  mentioned  in  the  condition  of 
the  bond,  is  past  in  the  lifetime  of  the  testator,  the  penalty  is  the 
legal  debt;  and  although  an  executor,  in  pleading  it  as  an  out* 
standing  debt,  sets  forth  the  condition  of  the  bond,  yet  that  will  not 
deprive  him  of  the  advantage  of  covering  the  assets  to  the  amoui^t 
of  the  penalty.  But  when  the  day  of  payment  is  not  arrived  at  th^ 
death  of  the  testator,  if  the  executor  sets  forth  the  condition,  ihfi 
assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned  in 
the  condition ;  for  the  force  of  the  bond  is  suspended  until  the  con- 
dition is  broken.  To  an  action  of  debt  on  bond  for  300/.  (n)  against 
defendant,  as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  he  had  assets  to  the  amount  of 
80/.  only,  to  satisfy  that  statute,  which  remained  yet  in  force  and  not 
paid.  On  demurrer,  it  was  objected,  that  it  was  not  averred  in  the 
plea,  that  the  statute  was  made  for  debt^  and  that  the  debt  was  not 
satisfied :  for  if  it  were  for  the  performance  of  covenants,  it  was  no:t 
reasonable  that  it  should  be  a  bar  to  a  debt  on  a  bond  already  due, 
when,  perhaps,  the  covenants  would  never  be  broken  (35),  in  which 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 

(0  1  Lev.  200.  1028 1   Hardwieke,  C.  J.,  delivering  the 

ik)  Lake  v.  Raw,  Carth.  8.  opinion  of  the  court. 
(0  Pieard  v.  Brown,  6  T.  R.  550.  (n)  Philips  v.  Eehard,  Cro.  Jac  8. 

(m)  Bank  qf  England  v.  Moriee,  Str. 


(35)  It  was  agreed  by  Fenner,  Gawdy,  and  Yeherton,  Js.,  that  a  statute 
for  performance  of  covenants  was  not  a  bar  in  debt  on  bond,  if  none  of  the 
covenants  were  broken. 
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Bat  the  court  resolved,  that  the  plea  was  good;  for  it  was 
averred  that  the  statute  was  in  force,  and  the  money  not  paid ; 
it  was  good  enough  primd  facie ;  and  it  should  be  intended  to 
be  made  for  a  just  debt,  until  the  contrary  was  shown.  It 
was  holden,  that  an  executor  (o)  might  plead  an  outstanding 
jadffment  recovered  in  an  action  of  debt  on  a  simple  contract 
agamst  the  executor,  although  the  executor  might  have  reversed 
such  judgment,  while  debt  could  not  be  maintained  against  an  exe- 
cutor on  a  simple  contract.  See  anie^  p.  805.  If  an  action  be 
brought  against  several  administrators  (p),  they  may  plead  an 
outstanding  judgment  recovered  against  one  of  the  defendants ;  for 
a  recovery  against  one  administrator  shall  bind  him  and  his  com- 
panions. After  the  commencement  of  an  action,  an  executor  cannot 
pay  another  creditor  before  such  other  creditor  has  recovered  judg- 
ment, but  the  executor  may  confess  judgment  in  another  action 
for  the  damages  laid  in  the  declaration  (o),  without  ascertaining 
those  damages  by  writ  of  inouiiy,  provided  they  do  not  exceed  the 
real  debt.  If  they  do,  the  plaintiff  may  reply  that  such  jud^ent 
was  not  for  a  true  and  just  debt.  An  executor  may  confess  a  judg- 
ment to  a  creditor  in  equal  degree  with  the  plaintiff,  pending  the 
action,  and  plead  it  in  bar  (r).  But  if  a  plea  of  judgment  re- 
covered on  a  simple  contract,  be  pleaded  by  an  executor  to  a  debt 
on  bond,  it  must  be  averred,  that  such  recovery  was  had  before 
notice  of  the  bond  debt  (s). 

An  executor  may  plead  puis  darrein  continuance  (^),  unreversed 
judgments  on  simple  contract  debts  of  the  testator,  recovered 
agamst  the  executor  in  suits  commenced  since  he  pleaded  the 

Eneral  issue  in  bar  in  the  principal  case;  and  though  he  might 
ve  demurred  to  such  actions,  he  is  not  bound  so  to  do  (u). 
Where  judgment  was  given  against  A.,  in  the  Common  Pleas,  who 
afterwards  entered  into  a  statute  and  died ;  and  his  administrator 
lRY)ught  error  on  the  judgment,  and,  pending  that  suit,  paid  the 
statute,  and  afterwards  the  judgment  was  affirmed ;  upon  a  sci,  fa. 
to  have  execution  thereon,  the  administrator  pleaded  payment  of 
the  statute,  beyond  which  he  had  not  assets.  It  was  adjudged  a 
good  plea,  because  at  the  time  of  the  execution  of  the  statute,  the 
administrator  could  not  plead  the  judgment  in  C.  P.,  because  it 
was  doubtful  whether  it  would  be  affirmed  or  not  (x).  To  a  plea  of 
an  outstanding  judgment,  the  plaintiff  may  reply,  that  the  judgment 
was  obtained  by  fraud  and  covin.  And  in  a  case  where  an  executor, 
defendant,  pleaded  two  outstanding  judgments,  to  each  of  which  the 
plaintiff  replied  fraud,  and  traversed  that  the  debts  recovered  were 

(o)  Palmer  v.  Lawion,  1  Lev.  200.  Talb.  225,  S.  P. 

Ip  )  Farther  y.    FStrther,    Cro.   Eliz.  U)  Sawyer  y.  Mercer,  1  T.  R.  690. 

471.  (/)  As  to  pleading  a  plea  puis  darrein 

(f)  Waring  t.  DoiiMrt,  1  P.  Wms.  295 ;  eowtimumee,  see  R.  G.  H.  T.  4  WilL  IV. 

10  Mod.  496 ;  3  P.  Wms.  401.  No.  2,  ante,  p.  141. 

(r)  Waring  y.  Danoer$,  1  P.  Wms.  295;  (u)  Prince  y.  Nieholeem^  5  Taunt.  665. 

Mwriee  y.  Bank  of  England,  Ca.  Temp.  \»)  Rede  y.  Bereheke,  Yelv.  29. 
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due  for  just  debts  (y)  :  the  replication  was  holden  ^ood  on  a  speeial 
demurrer,  the  court  observing,  that  the  plaintiff  might  tiaverse  the 
q>ecial  matter,  or  rely  on  the  fraud  generally,  at  nis  election.  A 
judgment  confessed  by  an  executrix  to  a  creditor  of  the  testator,  as 
veU  for  his  own  debt  as  in  trust  for  the  debt  of  many  of  the  cnidi- 
toiB,  cannot  be  pleaded  in  bar  to  an  action  brou^t  against  har  bf 
anoUier  creditor  of  the  testator  (z). 

Where  the  statute  of  limitations  (a)  is  pleaded  to  an  aetioii 
brought  by  an  executor  on  a  promise  made  to  his  testator,  the  bk 
jrears  are  computed  from  the  time  when  the  action  first  accrued 
to  the  testator,  and  not  from  the  time  of  proving  the  will.  But 
where  money  belonging  to  the  estate  of  an  intestate  is  received  by 
A.  (b)  after  the  death  of  the  intestate,  and  more  than  six  jeBsm 
afterwards  B.  takes  out  an  administration,  it  seems  that  the  timLe-df 
limitation  must  be  computed  from  the  day  on  which  the  letteiBiif 
administration  were  granted ;  and,  consequently,  if  B.,  within  » 
years  irom  that  day  brings  an  action  for  money  had  and  receifed 
against  A.,  the  statute  of  limitations  wiU  not  operate  as  a  bar.  In 
an  action  by  administrator  upon  a  bill  of  exchange,  payable  to  the 
intestate,  but  accepted  after  his  death,  the  statute  of  limitationB 
begins  to  run  from  the  time  of  granting  the  letters  of  administm- 
tion,  and  not  from  the  time  the  bills  become  due,  there  being  no 
cause  of  action  until  there  is  a  party  capable  of  suing.  Mwmg 
V.  East  India  Company^  5  B.  &  A.  204.  See  also  Pratt  v.  SwaUm^ 
8  B.  &  C.  287,  per  Bayhy^  J.  ^^  Where  lettei»  of  administratioii 
have  been  granted,  the  administrator  is  entitled  to  all  the  rig^his 
which  the  intestate  had  at  the  time  of  his  death  vested  in  him ;  bat 
no  right  of  action  accrues  to  the  administrator,  until  he  has  mmd 
out  t£e  letters  of  administration.^  For  the  statute  of  limitatknm 
and  the  decisions  thereon,  see  ante^  p.  142,  150. 

As  to  the  proper  mode  in  which  an  executor  of  an  exeeatar 
should  frame  his  plea,  the  following  case  deserves  attention  : — ^Plaoi- 
tiff,  assignee  of  lessee  for  years,  sued  the  defendant  as  executerof 
B.,  executor  of  A.,  the  lessor,  in  covenant  upon  the  original  indenr 
ture  of  lease,  for  a  breach  of  the  covenant  for  quiet  enjoyment  *ef 
A.  (c),  and  since  his  decease  by  defendant.  Defendant  pleaded, 
that  he  had  folly  administered  all  the  goods  of  A.,  the  first  testator. 
On  demurrer,  it  was  holden,  that  the  plea  was  bad,  inasmuch  as 
it  only  gave  an  answer  to  one  part  of  a  case  which  pointed  it 
two  lands  of  misapplication  of  those  funds  which  were  liable  to 
the  plaintiff's  demand.  Le  Bkmc,  J.,  observed,  that  the  defendatt 
might  discharge  himself  in  two  ways :  either  by  showing  that  the 
first  executor  fully  administered  all  the  goods  and  chattels  of  A. 
which  came  to  his  hands,  and  that  the  defendant,  since  the  death 

(y)  Drethewif  y.  Adtkmd,  2  Saiiiid.i9.  Skiiui.  565,  S.  C.    See  the  leooid,  4  Mod. 

(z)  Tolpuit  y.  Well9,  1  M.  &  S.  395.  372. 

ia)  mekmrnt  y.  WtMer,  Willes,  27.  (e)  Wellt  y.  B^dOl,  10.SMt,.S15. 

{b)  0Mny  V.  ^t^kmucmt  Cttth.  835 ; 
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I0f  the  first  ezeeotor,  has  duly  administered  all  that  he  has  received 
«f  A/s  assets ;  or  he  might  show  that  he  had  received  no  assets  of 
^be  first  exeentor.  But,  as  the  plea  now  stands,  he  leaves  unan- 
swered every  thing  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  OKecutor,  and  merely  answers  as  to  his 
"Own  application.  BayUy^  J.,  added,  that  the  plaintiff  was  entitled 
to  recover  his  debt  in  either  of  two  events ;  if  the  defendant  had 
neeived  assets  of  the  original  testator,  and  had  not  properly  applied 
ifaem ;  or  if  the  defendant  had  received  assets  of  the  first  executor, 
tmd  the  first  executor  had  received  assets  of  his  testator,  and  had 
ndt  duly  applied  them.  The  defendant  has  only  answered  as  to  one 
^  lliofle  events,  but  the  plaintiff  may  be  entitled  to  satisiaction  out 
^both  fonds :  and,  thei^ore,  he  is  entitled  to  have  the  issue  so 
Ihttned,  t^t  if  any  thing  be  forthcoming  to  him  out  of  either  fund, 
lie 'may  be  able  to  avail  himself  of  it.  See  further  as  to  pleading  tibe 
Maittlte  of  limittttionsy  and  statute  of  set-off,  by  and  against  executors, 
-uMe,  tit.  ^  Assumpsit,'*  and  tit.  ^  Debt." 

Of  the  Right  of  Retainer. — A  lawful  executor  or  administra* 
tor  (i{),  when  sued  by  a  creditor  of  the  deceased,  may  claim  a  right 
df  retidning  the  assets  in  satisfaction  of  a  debt  due  to  himself,  pro- 
vided such  debt  is  equal  or  superior  in  degree  to  that  claimed  by  the 
creditor.  Where  an  action  is  brought  against  a  defendant  as  exe- 
•mUor  (which  is  the  case,  as  well  where  the  defendant  is  charged  as 
i^tfol  executor,  as  when  he  is  charged  as  executor  de  son  tort)y 
mtd  he  claims  to  retain  as  executor  or  administrator,  he  ought  to 
«t  forth  the  letters  testamentary  (e),  or  the  letters  of  administra- 
t|Km.(/),  in  order  that  it  may  appear  to  the  court  that  he  is  such  a 
fonmi  as  is  entitled  to  retain ;  for  an  executor  de  son  tort  is  not  so 
-iBlided  (g).  But  where  the  plaintiff  sues  the  >  defendant  as  admSms- 
dratar^  and  he  claims  to  retam  as  administrator,  it  is  not  necessaiy 
4lMit  the  letters  of  administration  should  be  set  forth,  because  the 
plaintiffj  by  his  declaration,  admits  him  to  be  lawfid  adminis- 
tnAoT  (A).  An  executor  de  son  tort  cannot  retain  for  his  own  debt, 
skkoogh  of  a  superior  nature ;  neither  will  the  consent  of  the  right- 
fld  administrator  to  the  retainer,  given  after  action  brought  by 
'Sffeditor,  alter  the  case  (i)  ;  nor  can  such  executor  avail  hiinself  of 
1  deliveiy  over  of  the  dSbcts  of  the  deceased  to  the  rightful  admi- 
aisferator  after  action  brought,  and  before  plea  pleaded,  so  as  to 
itfeat  the  action  of  a  crecutor.  In  debt  upon  bond  i^^ainst  the 
isfendaat  as  executor  (A),  he  pleaded  a  jud^ent  which  he  had 
iscoverBd  against  the  deceased,  and  so  justified  by  way  of  retainer. 
Be]^ieation,  that  the  defendant  was  executor  de  son  tort.  Re- 
joinder, that  after  the  last  continuance  the  defendant  had  obtained 

(<0  lKeb.285;  2Veiit.l80;  St7.3d7;  (Q  F«nMNi  t.  Oir/ir,  2 H.  BL  18 ;  3 T. 

e)  Aikhuon  v.  Mawmm,  1  Mod.  208.  (k)  Vmughan   ▼.  BmmM,  Sir.  1106; 

Omr^  ▼.  Emmm,  T.  ham,  23.         Andr.  328 ;  7  Iftod.  274rIiMch'a€dit.,jnd 


if) 


Coulter' t  cue,  5  Rep.  30 ;  Yelv.  138.      MSS. 
k)  Piewrd  ▼.  Bromm,  6  T.  R.550. 
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letters  of  administration.  On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held,  that 
it  was  well  enough ;  because  the  plea  did  not  expressly  admit,  that 
defendant  had  proved  the  will,  but  only  admitted  the  defendant's 
executorship  according  to  the  declaration.  By  the  replication  it 
appeared,  that  the  defendant  was  not  charged  as  a  rightful  but  as  a 
wrongful  executor,  which  could  not  appear  on  the  declaration,  the 
method  of  declaring  against  both  of  tnem  being  the  same.  And 
the  rejoinder  set  forth  a  matter,  which  made  the  acting  as  unlawful 
executor  justifiable ;  for  the  subsequent  administration  related  to 
the  death  of  the  intestate,  and  purged  the  precedent  wrongful 
executorship,  so  as  to  give  the  defendant  the  benefit  of  retaimng. 
Although  an  executor  de  son  tort  cannot  avail  himself  of  his  own 
wrongful  act  in  taking  possession  of  the  goods  of  the  deceased,  in 
order  to  retain  a  debt  for  his  own  benefit,  yet  he  may  plead  (0  in 
answer  to  the  claim  of  a  simple  contract  creditor,  that  after  acti<m 
brought,  he  had  disposed  of  the  assets  in  that  course  of  adminis- 
tration which  the  law  allows,  viz,  by  discharging  a  debt  of  higher 
degree,  as  a  specialty  debt ;  for  if,  at  any  time  before  plea  pleaSed, 
an  executor  comes  to  the  knowledge  of  such  a  debt,  he  is  bound  to 
pay  it  before  a  simple  contract  debt,  whether  he  be  a  rightful  or 
wrongful  executor. 

Evidence. — In  all  questions  respecting  personalty^  the  probate 
or  letters  of  administration,  with  the  will  annexed,  are  the  only 
legal  evidence  of  the  will  (jn).  Trespass  for  taking  goods  (n).  On 
Not  Guilty,  the  defendant  admitted  tnat  the  goods  had  been  in  the 
possession  of  the  plaintifi^,  but  insisted  that  he,  the  defendant,  had 
a  property  in  them  as  executor  of  I.  S.,  and  then  produced  the 
original  will,  by  which  he  was  appointed  executor.  But,  per  Raj/- 
mond^  C.  J.,  '^  I  cannot  allow  the  original  will  to  be  evidence  to 

Strove  a  property  in  an  executor ;  the  probate  must  be  produced ; 
or,  perhaps,  the  Ecclesiastical  Court  will  not  allow  this  to  be  the 
testator's  will.  Besides,  until  probate,  a  man  dies  intestate  ;  and, 
if  the  executor  dies  before  probate,  his  executor  shall  not  be  exe^ 
cutor  to  the  first  testator."  Where  a  probate  of  a  will  is  lost,  thd 
Ecclesiastical  Court  never  grants  a  second  probate ;  but  they  will 
exemplify  the  first,  and  such  exemplifications  are  admissible  in 
evidence  (o).  Upon  issue  joined  on  a  plea  by  executors  of  plene 
administravit^  the  amount  of  the  stamps  upon  the  probate  is  admis- 
sible in  evidence  (p)  ;  but  semb.  that  this  is  not  even  primd  fade 
evidence  of  the  amount  of  assets  received.  Probate  is  not  admis- 
sible to  prove  declarations  of  the  testator  as  reputation  in  questions 


? 


't)  Oxenham  ▼.  (Uapp^  2  B.  &  Ad.  309.  (o)  Per  Cur.  in  Shepherd  v.  ShorthoM, 

[m)  But  see  Doe  d,  Baeeeit  y.  Mew,  7  Str.  413. 
A.  &E.  240,  an/e,p.  754.  (j9)  Mann  t.  Lang,  3  A.  &  E.  699, 

(n)  Coe  T.  Weetemham,  Norfolk  Samm.  overruling  Curtie  y.  Hunty  1  C.  &  P.  180 ; 

Ass.  1725 ;  Serjt.  Leeds'  MSS. ;  Pinney  and  Foeter  y.  Blakeloek,  5  B.  &  C.  328. 
y.  Pinnay,  8  B.  &  C.  335,  S.  P. 
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of  pedigree  (g).  After  notice  to  defendant's  executors  to  produce 
probate,  and  refusal;  it  has  been  holden(r),  that  an  instrument, 
produced  by  the  officer  of  the  Ecclesiastical  Court,  purporting  to  be 
the  will  of  the  defendant's  testator,  and  indorsed  by  tne  officer  as 
being  the'  instrument  whereof  probate  had  been  granted  to  the  de- 
fenoants,  and  that  the^  had  sworn  to  the  value  of  the  effects,  is  ad- 
missible in  evidence  m  an  action  against  defendants  for  money 
had  and  received  by  their  testator.  An  examined  copy  of  the  act 
book  in  the  registry  of  the  Prerogative  Court  of  Canterburv,  stating 
that  administration  was  granted  to  the  defendant  of  her  husband's 
goods  and  chattels  at  such  a  time,  is  proof  («)  of  her  being  such 
administratrix  in  an  action  against  her  as  such,  without  giving  her 
potioe  to  produce  the  letters  of  administration.  Where  a  bill  of  ex- 
diange  was  indorsed,  generally,  but  delivered  to  A.,  as  administrar 
Irix  of  B.,  for  a  debt  due  to  the  intestate,  and  A.  died  intestate  after 
the  bill  became  due,  and  before  it  was  paid  :  it  was  holden  (t\  that 
the  administrators  de  bonis  non  of  B.  might  sue  upon  the  bill ;  and 
that  their  title  was  sufficiently  proved  by  the  letters  of  administra- 
tion de  bonis  non^  without  producing  those  granted  to  A.,  the  admi- 
nistratrix. A  retainer  may  be  given  in  evidence  on  plene  adminis- 
iravit  («)  ;  but  debts  of  a  higher  nature  subsisting  cannot  (:r). 
Upon  plene  administravit  et  issint  riens  inter  mains  (y),  if  it  be 
proved  that  executor  hath  goods  in  his  hands,  which  were  the  tes- 
tator's, he  may  give  in  evidence,  that  he  hath  paid  to  that  value  of 
his  own  money,  and  need  not  plead  it  specially.  In  case  against 
executor,  upon  plene  administravit  (z\  the  plaintiff  must  prove  his 
debt,  otherwise  he  shall  recover  but  one  penny  damages,  though 
there  be  assets ;  for  the  plea  admits  the  debt,  but  not  the  amount. 

In  aU  actions  by  and  against  executors  or  administrators,  the 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the  record 
to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue  (a), 
unless  specially  denied. 

Judgment, — On  a  plea  of  plene  administravit  generally,  by  an  exe- 
cutor (b),  the  plaintiff  may  immediately  take  judgment  of  assets 
quando  acciderint  (36).  In  debt  or  scire  facias  on  this  judgment, 
evidence  of  such  assets  only  as  have  come  to  the  executor^s  hands 
since  the  judgment  will  be  received  (c).  Judgment  against  an  exe- 
cutor, in  covenant  broken  by  himself,  shall  be  de  bonis  testatoris  > 

(f)  Do€  d.  Wild  T.  Ormmrad,  1  Mo.  &  (u)  Plunur  ▼.  Mareh(mt,ZBvn.  1380. 

Itrt).  466,  Aldinom,  J.,  on  the  anthority  of  (x)  BuU.  N.  P.  141. 

BnlL  N.  P.  246.  (y)  1  Inst.  283,  a. 

(r)  GorlM   V.  D|mm,  1   Broderip  &  (z)  Vet  Holt,  C,  J.,  Shelley's  eue,S9l}k. 

Kngb.  219.  296. 

(S)IknnM  V.  Wmame,  13  East,  232.  (a)  R.  G.  H.  T.,  4  Will.  IV.  21. 

[0  Caikerwood  ▼.  Chabwd,  1  B.  &  C.  lb)  Noell  y.  Nehtm,  2  Saund.  226. 

(c)  Taylw  ▼.  HoUman,  BulL  N.  P.  169. 


i 


(36)  See  the  form  of  this  judgment  in  2  Saond.  216,  17. 
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for  it  is  the  testator^s  covenant  which  binds  the  executor  as  repre- 
senting him ;  and  therefore  he  must  be  sued  by  that  name  (cf).  la 
like  manner,  upon  an  obligation  made  by  testator  for  the  performaooo 
of  covenants,  judgment  in  debt  on  the  bond  for  a  breach  of  covenant 
by  executor,  shafl  be  de  bonis  teUatoris  (e).  So  in  debt  against  an 
executor  on  a  bond  made  by  testator  (^f%  if  the  defendant  plead  npn 
est  factum^  and  it  is  found  against  him,  judgment  shall  be  for  th^ 
debt  and  damages  de  bonis  tesiatoris  ;  for  the  executor  cannot  know 
whether  it  be  the  deed  of  the  testator  or  not.  In  debt  on  boncl 
against  an  executor,  if  the  defendant  plead  ''  fuUy  admimsteredtf* 
and  any  assets  are  found  in  his  hands,  although  they  be  not  to  tfaa 
value  of  the  debt,  yet  the  plaintiff  diall  have  judgment  for  his  whola 
debt  de  bonis  testatoris  {g)  (37).  In  debt  against  two  executors  (A)^ 
if  they  plead  severally  by  several  attorneys,  '^  fully  administerod^" 
and  the  jury  find  that  the  one  has  assets  and  the  other  has  not,  ^M| 
judgment  shall  be  against  him  only  who  is  found  to  have  assets,  and 
the  other  shall  go  quit. 

Costs. — Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  own  right,  he  is  liable  for  costs,  if  he  is 
nonsuited (t).  Where  an  executrix  pleaded  first,  non  assumpsit; 
2ndly,  ne  ungues  executrix;  and  SrcUy,  plene  administramt ;  aad 
issues  on  the  first  pleas  were  found  for  the  plaintiff,  and  on  the  hst 
for  the  defendant :  it  was  holden  (A),  that  the  last  plea  being*  n 
complete  answer  to  the  action,  the  defendant  was  entitled  to  Iha 
general  costs  of  the  trial.  Plaintiff  sued  as  administratrix,  upmt 
promises  to  the  intestate,  and  upon  an  account  stated  with  her  afli 
administratrix  of  monies  due  to  her  in  that  character,  and  a  pro^ 
mise  to  pay  her :  it  was  holden  (/),  that  it  thereby  appeared  thaA 
the  contract  was  one  made  between  the  plaintiff  and  another  person 
within  the  words  of  stat.  28  Hen.  VIII.  c.  15,  uid,  therefore,  that». 
after  a  nonsuit,  the  defendant  was  entitled  to  costs.  Decliu»ti<Hi 
by  executor  stated,  that  the  defendant  being  indebted  to  the  iosh 
tator,  at  the  time  of  his  death,  in  consideration  thereof,  promised 
the  plaintiff  as  executor  to  pay  him  the  amount.  The  statute  of 
limitations  was  pleaded ;  it  was  holden  (m),  that  the  plaintiff  being 
nonsuited  was  entitled  to  costs,  although  he  did  not  declare  upon 

(if)  C9ilim9  y.  7%or(mffkffoodf  Hob.  188.  Malk.  330. 

(•)  CatHUon  t.  EJitemtor  qf  Smithy         (i)  Gfimiimdv,SMri^^2Tawii.iyii 

Hob.  283.  J(me§  y.  Jones,  1  Bingh.  249. 

'  •)  Bro.  Abr.  Exor.  pi.  109.  (*)  Edwttrd$  y.  BttMy  1  B.  &  A.  254. 


s 


r)  Lee  y.  Ri^ford,  adjudged  on  enor,  See  also  Ragg  y.  WelU,  8  Tftant.  129. 

in  Exch.  Ch.  Roll.  Rep.  58.  (/)  Dowbiggin  y.  Harritonj  9  B.  &  CL 

(A)  Bettew  y.  Jaekieden,  on  eiror  in  666 ;  Jobeon  ▼.  FarHer,  1  B.  &  Ad.  6. 

Exch.  Ch.,  1  Rol.  Abr.  929,  (B.)  pi.  5.  (m)  Slater  y.  Laweon,  1  B.  &  Ad.  893. 
See  also  Parmme  y.  Haneoek,   1   M.  & 


(37)  But  see  Harrison  v.  Beccles,  cor.  Lord  Mansfield,  C.  J.,  London 
Sittings,  1769,  cited  in  Erviaff  v.  Peters,  3  T.  E.  688. 
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an  account  stated.  And  now,  by  stat.  3  &  4  WiU.  IV.  c.  42,  s.  31, 
in  every  action  brought  by  any  executor  or  administrator  in  right 
of  the  testator  or  intestate,  such  executor  or  administrator  sI^U, 
unless  the  court  in  which  such  action  is  brought,  or  a  judge  of  any 
iff  the  said  siuperior  courts^  shall  otherwise  order y  be  liame  to  pay 
costs  to  the  defendant,  in  case  of  being  nonsuited  or  a  verdict  pass- 
ing against  the  plaintiff.  An  executor  suing  on  a  count  upon  pro* 
mises  to  himself  as  executor,  stating  a  consideration,  partly  of 
money  due  to  testator  in  his  li£Btime,  and  partly  of  an  account 
stated  with  himself  as  executor,  is  liable  to  costs  (n)  if  nonsuited, 
and  cannot  be  relieved  by  the  court  or  a  judge  under  this  statute. 
In  order  to  induce  the  court  to  exempt  an  executor  who  has  failed, 
from  costs  (o),  it  is  not  sufficient  that  the  action  has  been  brought 
ionA/Icfe,  mider  eounsd's  advice,  and  that  it  has  been  defeated  on 
a  dimcult  point  of  law,  unless  there  be  improper  conduct  on  the  part 
of  the  defendant.  Unnecessary  prolixity  in  the  pleadings  is  not 
such  conduct :  nor  omitting  to  give  the  plaintiff  inK)rmation,  which 
muht  have  prevented  his  proceeding  witn  the  action,  if  the  plaintiff 
fid  not  apply  for  the  information. 


(b)  Ckmmmm  v.  LmA^  2  iu  ft  E.  Bin^  N.  a  301 ;  Boidkg^U  ▼.  Ormokg^ 

119.  ib.  518 ;  Bngltr  ▼.  TwUdm^  2  Bingh.  N« 

(o)  ^KrUy  T.  BrimUf  3  A.  &  B.  839,  C.  263.    See  also  Qodtom  ▼.  Fretman^  f 

tww^ntrfftg    Wilkhnom    v.   Ediwardtt    1  Or.  If.  ftB.585. 
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FACTOR. 


Of  the  Nature  of  the  Employment  of  a  Factor^  p.  818 ;  Power  and 
Authority^  p.  819 ;  Lien^  p.  824 ;  Liability  of  Principal^ 
p.  826;  Stat.  4  Geo.  IV.  c.  83,  6  Geo.  IV.  c.  94,  p.  827; 
Stat.  6^6  Vict.  c.  39,  p.  831- 

Of  the  Nature  of  the  Employment  of  a  Factor. — A  Factor  is 
an  agent,  who  is  commissioned  by  a  merchant  or  other  person  to 
sell  goods  for  him,  and  to  receive  the  produce.  Foreign  factors  are 
agents  residing  here,  commissioned  by  merchants  resident  abroad, 
or  the  contrary.  Home  factors  are  agents  resident  in  England, 
commissioned  by  merchants  also  resident  in  England.  A  factor  is 
usually  paid  for  his  trouble  by  a  commission  of  so  much  per  cent,  on 
the  ffoods  sold.  But  sometimes  he  acts  under  a  del  credere  comr 
mission  (1);  in  which  case,  for  an  additional  premium  beyond  the 


(1)  "Del  credere  is  an  Italian  mercantile  phrase,  which  has  the  same 
signification  as  the  Scotch  word  warrandice,  or  the  English  word  yuaratUee. 
A  factor  who  has  general  orders  to  dispose  of  goods  for  his  principal  to 
the  best  advantage,  is  bound  to  exercise  that  degree  of  diligence  which  a 
prudent  man  exercises  in  his  own  affairs,  and  consequently  the  factor  is 
authorized  to  dispose  of  the  soods  according  to  the  best  terms  which  can 
be  obtained  at  the  time ;  and  if  it  shall  appear  that  he  has  done  so,  and 
that  he  has  sold  the  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  at  that  time  he  would  have  given  credit  in  his  own 
affairs,  he  will  not  be  liable  to  his  principal,  although  some  of  these  should 
fail ;  and  for  such  trouble  the  factor  is  generally  paid  by  a  commission  of 
so  much  per  cent,  upon  the  goods  sold.  According  to  the  above  practice^ 
the  principal  runs  all  the  risk,  and  the  factor  is  sure  of  his  commissicm 
whether  the  event  be  favourable  or  not.  Many  merchants  do  not  choose 
to  run  this  risk,  and  to  trust  so  implicitly  to  me  prudence  and  discretion 
of  their  factor ;  and,  therefore,  the  agreement  called  del  credere  was 
invented,  by  which  the  factor,  for  an  additional  premium  beyond  the  usual 
commission,  when  he  sells  his  goods  on  credit,  becomes  bound  to  warrant 
the  solvency  of  the  purchasers.''  Arg.  Mackenzie  v.  Scott,  6  Bro.  P.  C. 
287,  Tomlin's  ed.  In  Grove  v.  Dubois,  1  T.  R.  112,  the  effect  of  a  com* 
nussion  del  credere  was  discussed  in  the  Court  of  E^^s  Bench,  and  that 
court  decided  that  it  was  not  merely  a  conditional  undertaking  and  goa- 
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usual  commission,  ho  undertakes  for  the  credit  of  the  persons  to 
whom  he  sells  the  goods  consigned  to  him  by  his  principal. 

Power  and  Authority, — By  the  common  law,  a  factor,  as  such, 
had  not  any  authority  to  pledge,  so  as  to  transfer  his  lien  to  the 
pawnee,  or  to  barter  (a),  but  only  to  sell  the  goods  of  his  princi- 
pal (6).  Hence,  if  a  factor  pledged  the  goods  of  his  principal,  the 
latter  might  recover  the  value  of  tnem  in  trover,  against  the  pawnee, 
on  tendering  t-o  the  factor  what  was  due  to  him,  without  making 
any  tender  to  the  pawnee  (c).  The  same  rule  held  with  respect  to 
a  bill  of  lading  which  had  been  indorsed  to  a  factor  by  his  principal : 
■  for  the  bill  of  lading,  which  is  the  symbol  of  the  delivery  of  posses- 
sion, cannot  give  a  factor  a  greater  authority  than  the  actual  pos- 
session of  the  goods  themselves.  Hence,  as  a  factor  could  not 
pledge  the  goods  of  his  principal  {d)^  by  a  delivery  of  the  goods,  so 
neither  could  he  do  it  by  an  indorsement  and  delivery  of  the  bill  of 
lading ;  for,  although  the  indorsement  of  a  bill  of  lading  gave  the 
indorsee  an  irrevocable  right  to  receive  the  goods,  where  it  was 
intended  as  an  assignment  of  the  property  in  the  goods,  yet  it  would 
not  have  that  operation,  where  it  was  intended  as  a  deposit  only,  by 
a  person  who  was  not  authorized  to  make  such  deposit.  Nor  did 
Uie  factor  acquire  an  authority  to  pledge,  where  bills  were  drawn  by 
the  principal  in  advance  of  a  consignment  made  to  the  factor  for 
sale  (e).  But  the  law  on  the  subject  of  sales  and  pledges  by  factors 
has  been  greatly  altered,  and  is  now  regulated  by  the  stat.  4  Geo.  IV. 
c.  83,  6  Geo.  IV.  c.  94,  and  5  &  6  Vict.  c.  39,  which,  see  post^ 
p.  827,  831. 

(a)  Guerreiro  ▼.  Peile,  3  B.  &  A.  616.  stat.  4  Geo.  IV.  c.  83,  and  stat.  6  Geo. 

(*)  Paterwn  v.   Tank,  Str.  1178,  per  IV.  c.  94,/?o*/,  p.  827. 
hie,  C.  J.,  Mariini  t.  Cohi^  1  M.  &  S.  (c)  Daubigny  t.  Duval,  5  T.  R.  604. 

140/  Shipley  t.  Kymer,  1  M.  &  S.  484;  {d)  Newsom  y.  Thornton,  6  East,  17. 

Boyiom  v.  Cole$,  6  M.  &  S.  14.      But  see  («)  Graham  y.  Dyster,  6  M.  &  S.  1. 


nntee  from  the  person  taking  it,  that  he  would  pay  if  some  other  person 
did  not,  but  that  it  was  an  absolute  engagement  from  him,  and  made  liim 
liable  in  the  first  instance ;  and  the  same  doctrine  was  acquiesced  in,  and 
acted  upon,  in  Bize  v.  Dickason,  1  T.  R.  285,  cited  in  Koster  v.  Eason,  2 
H.  &  S.  112,  ante,  p.  282;  but  this  doctrine  has  since  been  questioned, 
and  may  now  be  considered  to  be  overruled  ;  later  cases  having  established, 
that  the  commission  imports,  that  if  the  vendee  does  not  pay,  the  factor 
will,  and  that  it  is  a  guarantee  from  the  factor  to  the  principal  against  any 
mischief  to  arise  from  the  vendee's  insolvency.  Hornby  v.  Lacy,  6  M.  &  S. 
171.  Sec  Morris  v.  Cleasby,  4  M.  &  S.  574  ;  Baker  v.  Langhom,  6  Taunt. 
519.  Where  a  factor,  under  a  commission  del  credere,  sold  goods,  and  took 
accepted  bills  from  the  purchasers,  which  be  indorsed  to  a  banker  at  the 
place  of  sale,  and  having  received  the  banker's  bill  (payable  to  the  factor's 
order)  on  a  house  in  London,  indorsed  and  transmitted  it  to  his  principal, 
^bo  got  it  accepted  ;  it  was  holden,  that  on  the  failure  of  the  acceptor  and 
drawer  of  this  bill,  the  factor  was  answerable  for  the  amount.  Mackenzie 
^.  Seott,  6  Bro.  P.  C.  280,  Tomlin's  ed. 
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Where  the  goods  are  permitted  to  remain  at  a  wharf  in  the  name 
of  a  broker,  who  is  accustomed  to  deal  in  the  article,  and  the  broker 
sells  them,  the  principal  will  be  bound  by  such  sale,  although  he  did 
not  expressly  authorize  the  broker  to  sell  (/)•  A  factor  may  sell 
on  credit  ($r),  although  not  particularly  authorized  by  the  terms  of 
his  commission  so  to  do. 

'^  An  agent  employed  generally,  to  do  any  act,  is  authorized  to  do 
it  only  in  the  usual  way  of  business.  Hence,  as  stock  is  sold 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock  can- 
not sell  it  upon  credit,  without  a  special  authority,  although  acting  ^ 
bond  fide,  and  with  a  view  to  the  benefit  of  his  principal^  (A).  A 
person  who  employs  a  broker  on  the  Stock  Exchange,  impliedly 
gives  him  authority  to  act  in  accordance  with  the  rules  there  esti^ 
blishedy  although  such  principal  may  himself  be  ignorant  of  the 
rules  (i). 

Factors  may  be  bankrupts  (A).  By  stat.  31  Geo.  II.  c.  40,  s.  11, 
factors,  employed  to  buy  or  sell  cattle  by  commission,  are  prohibited 
from  buying  either  directly  or  indirectly,  on  their  own  account,  (ex- 
cept for  the  necessary  use  of  their  families,)  live  cattle,  sheep,  or 
swine,  in  London,  or  within  the  bills  of  mortality,  or  at  any  place 
whilst  the  cattle  are  on  the  road  to  London  for  satle ;  and,  by  the 
same  clause,  such  factors  are  prohibited  from  seUing,  either  by  them- 
selves or  their  agents,  such  cattle,  &c.  in  London,  or  within  the  bilb 
of  mortality.  Penalty,  double  the  value  of  the  cattle  sold ;  to  be 
recovered  by  application  to  J.  P.;  one  moiety  to  prosecutor,  and 
the  other  to  the  poor  of  the  parish  where  the  offence  was  commit- 
ted. When  goods  are  consigned  to  joint  factors  (0,  they  are  in  the 
nature  of  co-obligors,  and  are  answerable  for  one  another  for  the 
whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor  creates  a 
contract  between  the  owner  and  buyer  (m) ;  and  this  rule  holds 
even  in  cases  where  the  factor  acts  upon  a  del  credere  commis- 
sion (n).  Hence,  if  a  factor  sells  goods,  and  the  owner  gives  notice 
to  the  buyer  to  pay  the  price  to  him  and  not  to  the  factor,  the 
buyer  will  not  be  justified  m  afterwards  paying  the  factor ;  and  the 
owner  will  be  entitled  to  recover  the  price  in  an  action  acainst  the 
buyer,  unless  the  factor  has  a  lien  on  such  price  (o).  If  a  factor 
sells  goods  in  his  own  name,  the  purchaser  has  a  right  to  set 


•  (/)  Pickering  v.  Busk,  15  East,  38. 
See  also  Whitehead  v.  T\u:kett,  15  East, 
400. 

(y)  Per  JVUles,  C.  J.,  WUlea,  406.  Per 
Chambre,  J.»  S  Bos.  &  Pul.  489. 

(A)  Ijord  EUenboroughfC.  J.,  Wiltihire 
T.  Sims,  1  Campb.  258. 

(Q  Per  Lord  Denman,  C.  J.,  and  lAiile^ 
dale,  J.,  Sutton  y.  Tatham,  10  A.  £.  27 ; 
2  P.  &  D.  308. 


{k)  SUt.  6  Geo.  IV.  c  16,  s.  12. 

(I)  Godfrey  y.  Saunders,  3  WUb,  114. 

(m)  Fer  Lee,  C.  J.,  in  Seri$Hskire  v. 
Alderttm,  London  Sittings,  Str.  1182, 
where  the  jniy,  however,  found  a  verdiet 
against  the  opinion  of  the  judge.  See  also 
Eap.  Murray,  Ck>.  B.  L.  379,  5th  ed. 

^fi)  Hornby  y.  Laey,  6  Bl.  ft  S.  166. 

(o)  See  Drinkwater  y.  Goodwm,  Cowp. 
251. 
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oS(p)  a  debt  due  from  him  in  an  action  by  the  principal  for 
the  price  of  the  goods.  Where  a  contract,  not  under  seal,  is 
made  with  an  agent  in  his  own  name,  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it ;  the  defendant, 
in  the  case  where  the  principal  sues,  being  entitled  to  be  placed 
in  the  same  situation  at  the  time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  contracting  party.  This  is  a 
well  established  rule  of  law,  frequently  acted  upon  in  sales  by 
factors,  agents,  or  partners,  but  it  may  equally  be  applied  to  other 
cases  (9).  If  goods  are  bought  by  a  broker  (r),  who  does  not 
mention  the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods  against 
a  debt  due  to  him  from  the  broker,  but  is  still  liable  to  the  vendor. 
Bat  where  a  &ctor,  acting  under  a  del  credere  commission  (s),  sells 
goods  as  his  own,  and  the  buyer  does  not  know  of  any  principal,  the 
buyer  may,  in  an  action  brought  against  him  by  the  principal,  set 
off  a  debt  due  to  him  from  the  factor  (2).  There  is,  however,  a 
distinction  between  a  factor  and  a  broker.  A  factor  is  a  person  to 
whom  goods  are  consigned  for  sale  by  a  merchant  residing  abroad 
or  at  a  distance  from  the  place  of  sale,  and  he  usually  se^  in  his 
own  name,  without  disclosing  that  of  his  principal ;  the  merchant, 
therefore,  with  fuU  knowledge  of  these  circumstances,  trusts  him 
with  the  actual  possession  of  the  goods,  and  gives  him  authority  to 
sell  in  his  own  name.  But  the  broker  is  in  a  different  situation,  he 
is  not  trusted  with  the  possession  of  the  goods,  and  he  ought  not  to 
sell  in  his  own  name.  The  principal  who  trusts  a  broker  has  a  right 
to  expect  that  he  will  not  sell  in  his  own  name.  Hence,  where  an 
action  was  brought  by  a  merchant  to  recover  the  price  of  his  own 

(p  )  Per  Lord  Tenierden,  C.  J .,  deliver.  Morrii  v.  deaiby,  1  M.  &  S.  576 ;  Blacks 

ing  judgment,  Tojflor  t.  Kjfmer,  3  B.  &  bum  y.  SeAolet,  2  Campb.  343,  and  Carr 

Ad.  334.  V.  Hinclif,  4  B.  &  C.  551  ;    Wjfnen  ▼. 

(9)  ^Mw  T.  Bond,  2  Nev.  &  Man.  616 ;  Brown,  B.  R.  £.  T.  7  Geo.  IV.    See  Pur- 

ftB.  &  Ad.  389.  ehell  ▼.  Salter,  1  Q.  B.  197;   1  G.  &  D. 

(r)   Waring  y.  Faumek,  1  Campb.  85.  682. 

(«)  George  y.  Cloffeti,  7  T.  R.  359.  See 


(2)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  goods  for  the 

Jnincipal  in  his  own  name ;   an  action  will  lie  against  him  or  for  him,  in 

ma  own  name ;  for  the  credit  will  be  presumed  to  be  given  to  him  in  the 

&8t  case^  and  in  the  last  the  promise  will  be  presumed  to  be  made  to  him 

— and  the  rather  so^  as  it  is  so  muCh  for  the  benefit  of  trade.      Gonzales 

^.  Sladen,  T.  1  Ann.  London  Sittings,  Salk.  MSS. ;    Bidl.  N.  P.  130. 

**  Where  the  principal  resides  abroad^  he  is  presumed  to  be  ignorant  of  the 

^arcumstanoes  of  the  party  with  whom  his  factor  deals,  and  therefore  the 

"^hole  credit  is  considered  as  subsisting  between  the  contracting  parties." 

Tcr  Chambre.  J.,  in  Houghton  v.  Matthews,  3  Bos.  &  Pul.  490.     "  There 

inay  be  a  particular  course  of  dealing  with  respect  to  trade  in  favour  of  a 

fordgn  prmcipal,  that  he  shall  not  be  liable  in  cases  where  a  home  principal 

would  be  liable."     Per  Bayley,  J.,  15  East,  69. 
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goods,  and  the  demand  was  resisted  on  the  ground  that  the  defen- 
dants, who  were  buyers  of  the  goods,  did  not  purcliase  them  of  the 
plaintiffs,  but  of  Coles  and  Co.,  and  that  they  had  a  counter  demand 
against  Coles  and  Co.,  which  they  were  entitled  to  set  off  against 
the  price  of  the  goods ;  it  was  holden  (t),  that  the  defendants  bad 
not  any  right  of  set-off;  for  the  plaintifis  had  not  enabled  Coles  and 
Co.  to  appear  as  proprietors  of  the  goods ;  and  although  Coles  and  Co. 
had  not  disclosed  the  name  of  their  principal,  and  were  merchanta 
as  well  as  brokers,  yet  in  this  case  they  had  delivered  to  the  plain- 
tifis a  sold  note,  in  the  proper  form,  supposing  them  to  have  sold 
in  their  character  of  brokers,  and  they  had  delivered  to  the  defen- 
dants a  bought  note,  and  they  had  not  taken  any  counter  note  from 
the  defendimts  ;  there  was  enough,  therefore,  to  have  raised  a 
strong  presumption  in  the  minds  of  the  defendants  that  the  sale 
was  in  the  character  of  brokers.  Coles  and  Co.  did  not  say  they 
sold  the  goods  as  their  own  ;  the  defendants  did  not  ask  any  ques- 
tions ;  and  further,  it  appeared  that  the  delivery  order  had  been 
signed  by  the  plaintifis.  A  bill  broker  who  receives  a  bill  merely 
for  the  purpose  of  procuring  it  to  be  discounted  for  his  customer, 
has  no  right  to  mix  it  with  bills  of  his  other  customers,  and  to 
pledge  (tf)  the  whole  mass  as  an  advance  for  the  security  of  money. 
Parke^  B.,  delivering  judgment  and  commenting  on  the  foregoing 
case  in  Foster  v.  Pearson^  5  Tyrw.  265,  observed,  that  in  the 
absence  of  evidence  as  to  the  nature  of  such  an  employment,  a  bill 
broker  must  be  taken  to  be  an  agent  to  procure  the  loan  of  money 
on  each  customer's  bill  separately ;  and  that  he  had  therefore  no 
right  to  mix  bills  together,  and  pledge  the  mass  for  one  entire  sum. 
In  truth,  a  bill  broker  is  not  a  person  known  to  the  law  with  certain 
prescribed  duties,  but  his  employment  is  one  which  depends  entirely 
upon  the  course  of  dealing.  It  may  differ  in  different  parts  of  the 
country ;  it  may  have  bounds  more  or  less  extensive  in  one  place 
than  in  another.  What  is  the  nature  of  its  powers  and  duties  in 
any  instance  is  a  question  of  fact,  and  is  to  be  determined  by  the 
usage  and  course  of  dealing  in  the  particular  place. 

The  law  has  been  settled,  by  a  variety  of  cases,  that  an  unknown 
principal,  when  discovered,  is  liable  on  the  contracts  which  his 
agent  makes  for  him  (3),  but  this  rule  must  be  taken  with  some 
qualification;    for  a  party  may  preclude  himself  from  recovering 

(/)  Baring  v.  Carrie,  2  B.  &  A.  137.  ment,  Haynes  v.  Fotter,  A  Tyrw.  66  ;  2 

(u)  Per  Ld.  Lyndhurst,  delivcringjudg-      Cr.  &  M.  239,  S.  C. 


(3)  This  rule  has  been  applied  to  a  case,  where  the  agent,  at  the  time 
when  he  bought  the  goods  of  plaintiff  at  Liverpool,  said  that  he  bought 
them  for  a  house  at  Dumfries,  for  which  house  he  had  bought  goods  of  the 
plaintiff  the  season  before,  but  did  not  name  the  principal,  nor  did  the 
seller  ask  it ;  and  the  court  said  he  was  not  bound  to  ask  it.  Thonuon  v. 
Davenport,  in  error,  from  Borough  Court  of  Liverpool,  9  B.  &  C.  78. 
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over  against  the  principal,   by  knowingly  making  the  agent   his 
debtor  (x). 

Evidence  is  admissible,  on  behalf  of  one  of  the  contracting  par- 
ties, to  show  that  the  other  was  agent  only,  though  contracting  in 
his  own  name,  and  so  to  fix  the  real  principal ;  but  if  the  agent 
contracts  in  such  a  form  as  to  make  himself  personally  responsible, 
he  cannot  afterwards,  whether  his  principal  were  or  were  not  known 
at  the  time  of  the  contract,  relieve  himself  from  that  responsibi- 
lity (y)-  Thus  where  L.  and  Co.,  brokers  at  Liverpool,  sold  hemp 
by  auction  at  their  rooms,  and  gave  an  invoice,  describing  the 
goods  as  "  bought  of  L.  and  Co.,*"  and  received  part  of  the  price, 
but  failed  to  deliver  the  goods.  An  action  being  brought  against 
them  by  the  purchaser  for  the  non-delivery,  and  for  money  had  and 
received ;  it  was  holden  (z),  that  L.  and  Co.  had  made  themselves 
responsible  as  sellers,  by  the  invoice ;  and  could  not  defend  them- 
selves by  evidence  tending  to  show  that  they  sold  as  agents,  and  had 
intimated  that  fact  before  and  at  the  time  of  the  sale,  and  that,  the 
principals  being  indebted  to  L.  and  Co.,  the  invoice  had  been  made 
out  in  their  names,  according  to  a  custom  of  brokers  in  Liverpool, 
to  secure  the  passing  of  the  purchase -money  through  their  hands. 

In  TVueman  v.  Loder  (a),  it  was  holden,  that  it  was  not  com- 
petent to  defendant  to  give  evidence,  that  by  the  custom  of  the 
tallow  trade,  under  certain  contracts,  a  party  may  reject  the  undis- 
closed principal,  and  look  to  the  broker  for  the  completion  of  the 
contract.  But  in  Johnston  v.  Ushorn  (6),  evidence  of  a  custom  in 
the  com  trade  for  the  corn-factors  to  sell  in  their  own  name  was 
holden  to  be  admissible. 

Goods  sold  by  a  broker  for  a  principal   not  named,  upon   the 

terms,  as  specified  in  the  usual  bought  and  sold  notes,  (delivered 

over  to  the  respective  parties  by  the  broker,)  of  ''''payment  in  one 

months  money^*^  may  be  paid  for  by  the  buyer  to  the  broker  within 

the  month,  and  that  payment  may  be  made  by  a  bill  of  exchange 

accepted  by  the  buyer  and  discounted  by  him  within  the  mouth, 

although  such  bill  had  a  longer  time  to  run  before  it  became  due  (c). 

A  person  who  has  made  a  contract  as  agent  for  a  third  person  cannot 

%ue  (d)  as  principal,  without  giving  notice  to  the  defendant,  before 

action  brought,  that  he  is  the  party  really  interested.     But  where 

mnoney  is  paid  by  an  agent  upon  an  agreement  made  with  him  in  his 

^3wn  name,  the  principal  (e)  may  recover  it  back  upon  the  rescinding 

^Df  the  agreement.     The  plaintiffs,  who  were  brokers,  bought  goods 

^  the  defendant  on  account  of  H.  and  by  his  authority.     The  pur- 

(x)  Per  Ld.  BllenborougA,  in  Paieraon  (a)  3  P.  &  D.  267 ;  11  A.  &  E.  589. 

^.  GimdoMeqvi,  15  East,  68.  (b)  3  P.  &  D.  236 ;  11  A.  &  E.  5 19. 

(y)  Per  Ld.  Denman^  C.  J.,  delivering  (c)  Favenc  y.  Bennett,  1 1  East,  36. 

judgment  of  court  in  Jonef  t.  lAtHedale,  (d)  Bickerton  v.  Burrelly  5  M.  &  S. 

<  A.  &  E.  490;  1  Nev.  &  P.  677,  recog-  383. 

nized  in  Higfius  v.  Senior,  8  M.  &  W.  845.  («)  D,  of  Nor/oik  v.  Worthy,  1  Cauipb. 

(z)  Jonea  t.  JMlledale,  u&.  $up.  337. 
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chase  was  made  in  their  own  names,  but  the  vendor  was  told  that 
there  was  an  unnamed  principal.  The  plaintiff  afterwards,  under 
a  general  authority  from  H.,  contracted  to  sell  the  same  goods, 
which  the  defendant  had  not  yet  delivered.  H.,  on  hearing  of  the 
latter  contract,  told  the  plaintiffs  that  he  would  have  nothing  to  do 
with  the  goods,  either  as  buyer  or  seller ;  and  to  this  the  plaintifi 
assented.  The  defendant  then  refused  to  deliver  the  goods,  and  the 
plaintiffs  sued  him  for  damages  sustained  by  them  in  consequence : 
it  was  holden  (/),  that  the  renunciation  of  the  contract  by  H.,  and 
the  plaintiff's  assent  thereto,  formed  no  objection  to  the  plaintiff's 
right  to  recover,  of  which  the  defendant  could  take  advantage. 

Lien. — By  the  general  usage  of  trade,  where  there  is  a  course  of 
dealings  and  general  account  between  the  merchant  and  factor,  and 
a  balance  is  due  to  the  factor,  he  has  a  lien  on  all  goods  in  his  hands 
for  such  balance  of  the  general  account,  without  re^rd  to  the  time 
when,  or  on  what  account,  he  received  the  goods  (g). 

With  respect  to  this  general  hen,  it  is  to  be  observed : 

First,  That  it  will  not  attach  until  the  goods  come  into  the  pos- 
session of  the  factor  (A). 

Secondly,  The  lien  exists  during  such  time  only  as  the  factor  has 
possession  of  the  goods ;  for  if  he  should  part  with  the  possession 
after  the  lien  has  attached,  the  lien  is  gone  (t).  But  where  a  factor 
is  in  advance  for  goods  by  actual  payment,  or  where  he  sells  under 
a  del  credere  commission,  whereby  he  becomes  responsible  for  the 
price,  he  has  a  lien  on  the  price,  although  he  should  have  parted 
with  the  possession  of  the  goods  (A).  And  this  rule  holds,  althou^ 
money  should  have  been  aavanced  by  the  factor,  at  the  time  when 
he  knew  that  the  principal  was  in  insolvent  circumstances  (/).  The 
owner  of  goods,  being  indebted  to  a  factor  in  an  amount  exceed- 
ing their  value,  consigned  them  to  him  for  sale :  the  factor,  being 
also  similarly  indebted  to  J.  S.,  sold  the  goods  to  him.  The  factor 
afterwards  became  bankrupt ;  and  on  a  settlement  of  accounts 
between  J.  S.  and  the  assignees,  J.  S.  allowed  credit  to  them  for  the 
price  of  the  goods,  and  he  then  proved  the  residue  of  the  claim 
against  the  estate  :  it  was  holden  (m),  that  as  the  factor  had  a  lien 
on  the  whole  price  of  the  goods,  such  settlement  of  accounts  between 
the  vendee  and  the  assignees  afforded  a  good  answer  to  an  action 
against  the  vendee  for  the  price  of  the  goods,  brought  either  by  or 
on  the  account  of  the  original  owner.'  But  where  a  factor  has  not 
any  special  claim  on  the  goods,  and  he  has  disposed  of  them,  whereby 
he  has  lost  the  advantage  arising  from  possession,  the  debt  is  to  be 

(/)  Short  and  oiker§f  v.  Spackman,  2  (t)  See  Sweet  v.  Pym,  1  East,  4,  and 

B.  &  Ad.  962.  Buller,  J., in Lickbarrow  ▼.  Ma$<m,  6  East, 

(jSl)  Kruger  v.   Wilcox,  Ambl.  252 ;  1  27,  n. 

Kenyon,  32,  S,  C. ;  Gardiner  v.  Coleman,  {k)  See  Drinkwater  t.  Ooodwin,  Cowp. 

cited  1  Burr.  494;  and  per  Buller,  J.,  6  251 ;  Hudson  v.  Granger,  5  B.  &  A.  27. 

East,  28,  n.  S.  P.  (/)  Foxcroft  v.  Detfonthire,  2  Buir.  931. 

(A)  Kinlook  ▼.  Craig,  3  T.  R.  119, 783.  (m)  Hudeon  ▼.  Granger,  5  B.  ft  A.  27. 
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conddered  as  the  debt  of  the  principal,  and  the  factor  has  no  lieu 
on  the  price.  The  plaintiff,  who  was  resident  in  Ireland,  employed 
two  persons,  as  his  factors  in  London,  to  sell  goods  for  him,  which 
he  had  sent  to  them  (n).  The  factors  sold  these  goods  to  J.  S.  for 
a  certain  sum ;  the  plaintiff  not  knowing  to  whom  they  were 
sold,  and  J.  S.  not  knowing  that  they  belonged  to  the  plaintiff, 
the  goods  havinff  been  delivered  to  him  as  the  goods  of  the  factors. 
The  factors,  b^ore  payment,  became  bankrupts,  and  their  debts 
.  were  assigned  by  the  commissioners  to  the  defendants,  who  after- 
wards received  from  J.  S.  the  money  for  the  goods.  The  plaintiff 
having  brought  an  action  against  the  defendants  for  money  had  and 
received,  the  case  was  reserved  by  Holty  C.  J.,  for  the  opinion  of 
the  Court  of  King's  Bench,  who  gave  judgment,  after  argument, 
for  the  plaintiff.  This  case  was  afterwards  cited  before  Parl^^  C.  J., 
at  the  London  Sittings,  and  allowed  to  be  law ;  because,  although 
it  was  agreed,  that  payment  by  J.  S.  to  the  factors,  with  whom  the 
contract  was  made,  would  have  discharged  J.  S.  as  against  the  prin- 
cipal, yet  the  debt  was  not  in  law  due  to  the  factors  ;  but  to  the 
person  whose  goods  they  were  ;  and  therefore  it  was  not  assigned  to 
the  defendants,  by  a  general  assignment  of  their  debts,>but  re- 
mained due  to  the  plaintiff  as  before ;  and  having  been  paid  to 
the  defendants,  who  had  not  any  right  to  have  it,  it  must  oe  con- 
ddered  in  law  as  paid  for  the  use  of  him  to  whom  it  was  due ;  and, 
consequently,  an  action  might  be  maintained  by  him  as  for  money 
had  and  received  to  his  use.  The  plaintifis,  who  were  partners, 
resident  beyond  sea,  consigned  a  quantity  of  tar  to  R.  S.,  the  bank- 
rupt, brother  of  one  of  the  plaintifis,  as  their  factor  (o).  There  had 
been  mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  The  ship  and  goods  arrived  in  the 
Thames,  from  Carolina.  The  factor,  having  received  the  bill  of 
lading,  sold  the  tar  to  J.  S.,  upon  an  agreement  that  it  should  be 
paid  for  in  promissory  notes,  payable  four  months  after  the  delivery 
of  the  goods.  A  few  days  after  the  sale,  the  vendee  gave  the  factor, 
in  part  payment,  two  promissory  notes.  Soon  afterwards  the  factor 
conmuttea  an  act  of  bankruptcy,  and  the  defendants  were  chosen 
assignees  under  the  conunission.  The  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  they  received  the  money  due  upon 
them.  They  likewise  confirmed  the  sale,  and  settled  the  account 
with  the  vendee,  and  received  the  balance.  An  account  for  money 
had  and  received  having  been  brought  by  the  plaintiffs  against  the 
assignees,  for  the  recovery  of  the  money  received  on  the  notes,  and 
the  money  received  on  the  settlement  of  the  account ;  it  was  holden, 
that  the  plaintifis  were  entitled  to  recover  both  sums ;  Willes,  C.  J., 

(fi)  Garratt  t.  Cullum,  T.  9  Ann.  B.  (o)  Scoii  and  another  t.  Surman  and 

R.,  stated  by  Willei,  C.  J.,  delivering  the  othert,  Auigneet  of  R.  5.,  a  Bankrupt, 

opinion  of  the  court  in  Scott  v.  Sumum^  Willes,  400,  cited  by  Lord  EUenborough, 

Willeh  405 ;  reported  also  in  Bull.  N.  P.  delivering  judgment  in  Taplor  v.  Plumer^ 

42,  ed.  6th,  by  the  name  of  Garratt  ▼.  3  M.  &  S.  575. 
Cuiimn. 
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(who  delivered  the  opinion  of  the  court,)  observing,  as  to  the  first,' 
that  the  notes,  having  been  in  the  hands  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  were  capable  of  being  distinguished  from 
the  rest  of  the  bankrupt's  estate,  and  therefore  could  not  be  applied 
to  the  bankrupt's  debts ;  consequently  the  plaintiffs  w*ere  entitled 
to  recover  the  value  of  those  notes  which  had  been  received  by  the 
defendants  in  like  manner  as,  if  the  goods  had  remained  in  specie, 
unsold  in  the  bankrupt's  hands  at  the  time  of  the  bankruptcy,  the 
plaintiffs  might  have  recovered  them  in  an  action  of  trover.  As  to 
the  second  sum,  the  general  rule  was,  that  if  a  person  received 
money,  which  ought  to  be  paid  to  another,  an  action  would  lie  as 
for  money  had  and  received  ;  that  the  assignees  having  received  the 
money,  which  belonged  to  the  plaintiffs,  they  ought  to  have  paid 
it  to  the  plaintiffs ;  and  not  having  done  so,  this  action  would  lie 
against  them  for  so  much  money  had  and  received  to  the  use  of  the 
plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which  have 
accrued  previously  to  the  time  at  which  his  character  of  factor 
commenced.  A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name  (p), 
to  C. :  C,  without  paying  for  these  goods,  sent  another  parcel  of 
goods  to  A.,  to  sell  for  him,  not  having  employed  A.  as  a  factor 
Before.  C.  became  bankrupt,  and  his  assignees  claimed  the  goods 
sent  by  C.  to  A.,  which  still  remained  unsold,  tendering  the  charges 
upon  those  goods.  A.  refused  to  deliver  them,  claiming  a  lien 
upon  them  for  the  price  of  the  former  goods  sold  by  him  to  C,  the 
balance  between  A.  and  B.  being  in  favour  of  A.  An  action  of 
trover  having  been  brought  by  the  assignees  against  A.,  for  the 
value  of  the  goods  sent  by  C. ;  it  was  holden^  that  they  were  entitled 
to  recover. 

Liability  of  Principal. — The  maxim,  that  the  principal  is  dmUy 
responsible  for  the  acts  of  his  agent,  universally  prevails  both  in 
courts  of  law  and  equity  (y).  Upon  this  principle  it  was  holden, 
by  Holt^  C.  J.,  that  a  merchant  was  answerable  for  the  deceit  of 
his  factor  who  had  sold  some  silk  to  the  plaintiff,  as  silk  of  a  supe- 
rior quality,  knowing  it  to  be  silk  of  an  inferior  quality  (r)  (4). 
Notice  to  the  principal  is  notice  to  all  his  agents,  if  there  be  reason- 
able time  to  communicate  that  notice  to  the  agents  before  the  event 
which  raises  the  question  happens  (5). 

(  p )  Houghton  v.  Mattheict,  per  Heathy  Holt,  C.  J.,  at  Nisi  Prius. 
RookCf  and  Chambre^  Js.,  Alvanley,  C.  J.,  (»)  Mayhew  v.  Bames,  3  B.  &  C.  601, 

dissentieute,  3  Bos.  &  Pul.  485.  recognized  in  Willis  v.  Bank  qf  Bnglamd, 

{g)  4  T.  R.  66,  per  Kenyan,  C.  J.  5  Nev.  &  Man.  490;  4  A.  &  £.  21. 

(r)  Hem  v.  NichoU,  Salk.  289.    Per 


(4)  But  see  9  Hen.  VI.  53,  b.,  cited  in  Bro.  Abr.  Actions  sur  le  Case, 
pi.  8,  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff,  an 
action  on  the  case  does  not  lie  against  me,  unless  he  sold  it  through  my 
covin  or  by  my  command. 
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The  law,  established  by  the  decisions,  relating  to  TOods  shipped 
in  the  names  of  persons  who  were  not  the  actual  propnetors  thereof, 
and  to  the  deposit  or  pledge  of  goods,  having  been  found  to  afford 
great  facility  to   fraud,  and  to  produce  frequent  litigation,   and 
proving  in  its  effects  highly  injurious  to  the  interests  of  commerce, 
the  legislature  interposed ;   and  by  stat.  4  Geo.  IV.  c.  83,  [18th 
July,  1823,]  it  was  enacted,  "That  any  person  intrusted  for  the 
purpose  of  sale  with  any  goods,  and  by  whom  such  goods  shall  be 
shipped  in  his  own  name,  or  in  whose  name  any  goods  shall  be 
shipped  by  any  other  person,  shall  be  deemed  to  be  the  true  owner, 
80  as  to  entitle  the  consignee  to  a  lien  thereon,  in  respect  of  any 
money  or  negotiable  security,  advanced  or  given  by  such  consignee, 
to  or  for  the  use  of  the  person  in  whose  name  such  goods  shall  be 
shipped,  or  in  respect  of  any  money  or  negotiable  security  received 
by  him  to  the  use  of  such  consignee,  in  like  manner  as  if  such 
person  were  the  true  owner,  Provided  such  consignee  shall  not  have 
notice  by  the  bill  of  lading,  at  or  before  the  advance  or  receipt  of 
the  money  or  negotiable  security,  that  the  person  shipping,  or  in 
whose  name  the  goods  are  shipped,  is  not  the  actual  and  bond  fide 
owner :  Provided  also,  that  the  person  in  whose  name  such  goods 
are  shipped  shall  be  taken  for  the  purposes  of  this  act  to  have 
been  intrusted  therewith,  unless  the  contrary  shall  appear  or  be 
shown  in  evidence  by  the  person  disputing  such  fact."     By  sect.  2, 
*'  Any  person,  body  politic  or  corporate,  may  accept  any  goods  or 
bill  of  lading,  in  deposit  or  pledge  from  any  consignee,  and  enforce 
the  right  possessed  by  such  consignee,  but  shall  acquire  no  further 
right  than  was  possessed  by  the  consignee  at  the  time  of  the 
pledge."      The  3rd  section  provides,  that  this  act  shall  not  be 
construed  so  as  to  prevent  the  owner  from  demanding  and  recover- 
ing the  goods  from  the  factor  before  they  have  been  pledged,  or 
from  his  assignees  in  the  event  of  his  bankruptcy ;  nor  from  de- 
manding or  recovering  from  any  person,  or  his  assignees  in  case  of 
liis  bankruptcy,  or  from  any  body  corporate,  the  goods  deposited  or 
pledged,  upon  repayment  of  the  money,  or  on  restoration  of  the 
negotiable  security,  or  on  payment  of  a  sum  of  money  equal  to  the 
amount  of  such  security ;  nor  from  recovering  from  such  person, 
or  body  corporate,  any  balance  remaining  in  his  hands  as  the  pro- 
duct of  the  sale  of  such  goods,  after  deducting  thereout  the  amount 
of  the  money  or  negotiable  security ;  provided  that  in  case  of  the 
bankruptcy  of  such  factor,  the  owner  of  the  goods  so  pledged  and 
redeemed  shall  be  held  to  have  discharged,  pro  tantOy  his  debt  to 
the  bankrupt's  estate. 

Shortly  afterwards  it  was  found  expedient  to  alter  and  amend 
the  foregoing  statute,  and  to  make  further  provisions ;  and  there- 
fore, by  stat.  6  Geo.  IV.  c.  94,  [5th  July,  1825,]  it  was  enacted, 
that  any  person  intrusted  for  the  purpose  of  consignment  or  sale 
with  any  goods,  and  who  shall  have  shipped  such  goods  in  his  own 
name,  and  any  person  in  whose  name  any  goods  shsul  be  shipped  by 


any  otb^  peisoo,  eball  be  deenied  to  be  Uie  tme  owner,  so  fiv  u 
to  entitle  tiie  eonsi^nee  to  «  ben  tfaaeoo,  in  remct  of  any  monejr 
or  n^otiable  aecontT  advaBoed  or  gireti  bjr  suca  eonnenee  to  or 
for  the  use  of  the  pefson  in  vboee  name  such  goods  shall  be 
riiii^ied,  or  in  respect  of  aov  mooeT  or  DM;otiable  seeori^  received 
br  him  to  the  me  of  soch  con^nee,  in  the  Uke  "»»™»™'  and  to  att 
imUmU  amd  pmrpatet,  as  if  sndb  pefsoo  was  the  tme  owner ;  pro- 
vided sack  coasiywee  tiaU  mot  mare  maliee  br  the  UD  of  lading  or 
otherwise,  at  or  before  the  advance  or  receipt  of  the  money  or  nc»o- 
tiahle  seenritr,  that  the  peisaa  ahipfHiq;,  or  in  whose  name  uie 
goods  are  shipped,  is  not  the  actoal  and  homifide  omvieT ;  provided 
also,  that  the  peraoo  id  whose  name  aar  sodi  p>ods  are  to  be 
ahif^ied,  shall  be  taken,  tor  the  parpoae  of  this  act,  to  have  been 
intrusted  therewith  for  the  pnTpoee cif  consignment  orof  sale,  onleas 
the  foavmy  be  made  to  appear,  br  fafll  of  diacovny  or  othmriae, 
or  be  made  to  appear  or  be  shown  in  endenoe  by  any  person  dis- 
puting such  &ct :  and  Inr  am.  2.  thai  any  petson  ixtnated  with  {(), 
and  in  posseesiui  fA,  any  IhII  ctf  ladii^,  India  warrant,  dock  warrant, 
warehouse  keeper's  certificate,  whar&^o-'s  eertifieate,  warrant  or 
order  for  ddirery  vt  good&  slnD  be  deemed  to  be  the  true  owner 
tg  the  goods  described  in  the  sud  eereral  docnmeots,  so&r  as  to 
^re  lalidity  to  any  agreement  (5),  thereaficr  entered  into  by  Budi 
person  with  any  peisw.  for  the  sale  or  disposition  of  the  goods,  or 
any  pan  thereof,  or  for  the  deposit  or  pledge  thereof,  or  any  part 
thereof,  as  a  security  for  any  mooey  or  necotiahle  instrmnent  ad- 
vanced or  given  by  soch  pefsons.  &c.  upon  the  bith  tX  such  several 
docnmmtf  ;  provided  fuch  pMSona,  &c.  thmil  mot  haxe  matiee  by  soch 
documents,  or  otberwi$e.  that  the  poson  intziisted  is  not  the  actual 
and  &oad  _|id!r  owner  of  the  goods  so  sold  or  pledged :  wovided  (k) 
that  in  case  any  perscm,  &c.  shall  accept  any  soch  goods  in  deposit 
or  pledge  ^->m  any  soch  persoo  so  in  ptKeeasioQ  and  intousted, 
wifiMwX  nctiee,  as  security  for  any  debt  or  demand  doe  from  such 
peraon  so  innxtsted  aad  in  p<KE«K9cn  to  sach  petson.  &c.  before  soch 
depceit  or  pledge,  then  soch  person,  &c..  so  taking  andi  goods  in 
depodt  or  pledge,  shall  ac()iure  no  fiirther  right  in  the  goods  or 
any  soch  docoment  than  ns  pcceesed  by  the  person  so  posacsBcd 
and  intnetcd  at  the  time  of  such  depoat  or  [Medge  as  a  security ; 
but  sDcfa  peiscin,  &c.  »>  taking  soch  g<x<ds  in  depost  or  pledge  shall 
and  may  anjuire  and  enforvv  such  i^ht  as  was  pooseBBed  by  such 


I 


i»;  PcniLU  «*io  *vsU  «vnl  UxnsiNTin  >]^  ihf  pcoiiacxu  of  this  act, 
Ksjs  fC-'*''  lie  iiT**5Dec.i,  £na»  t,  Tbwii  i  B.  i  Ad.  S&a.  In  this 
*■*  ^  ■MKCilisi  hki  pfiittvitd.  by  w»T  «"  piiKuif.  Indii  wwhbU  from 
thf  ria==J"»  'Mvi«,  wbo  had  bcina  iairsKed  iiji  xbem,  viiboat  any 
■■I'j*-,'  ^  pi««cr  «^  seil  crtder  a  «t:;»b  icnwrotni.  It  was  holdHi, 
ika:  itxsduc  rabgoad  toprotece  thr  ^RvaecDt. 
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person  so  possessed  and  intrusted :  and,  by  sect.  4,  any  person,  &c. 
may  contract  with  any  agent  intrusted  with  any  goods  (6),  or  to 
whom  the  same  may  be  consigned,  for  the  purchase  of  any  such 
goods,  and  receive  the  same  of,  and  pay  the  same  to,  such  agent ; 
and  such  contract  and  pajrment  shall  be  binding  against  the  owner 
of  such  goods,  notwithstanding  such  person^  ^c.  snail  have  notice^ 
that  the  person  making  such  contract,  or  on  whose  behalf  such 
contract  is  made,  is  an  agent,  provided  such  contract  and  payment 
be  made  in  the  usual  and  ordinary  course  of  business,  and  that  such 
person,  &c.  shall  not,  when  such  contract  is  entered  into  or  pay- 
ment made,  have  notice  that  such  agent  is  not  authorized  to  sell 
the  goods  or  to  receive  the  purchase-money.  And  by  the  5th 
section  (7),  any  person,  &c.  may  take  any  such  goods  or  any  such 
document  in  deposit  or  pledge  m)m  any  such  factor  or  agent,  not- 
wUhstandina  such  person^  ^c.  shall  have  notice^  that  the  person 
making  such  deposit  or  pledge  is  a  factor  or  agent ;  but  then  such 
person,  &c.  shall  acquire  no  rarther  right  to  the  goods,  or  document 
for  the  delivery  thereof,  than  was  possessed  or  might  have  been 
enforced  by  the  factor  or  agent  at  the  time  of  such  deposit  or  pledge 
as  secmrity ;  but  such  person,  &c.  shall  and  may  possess  and  enforce 
such  right  as  was  possessed  and  might  have  been  enforced  by  such 
factor  or  agent  at  the  time  of  such  deposit  or  pledge.  Tlie  right 
of  a  factor  to  pledge  under  this  section  depends  upon  the  question 
whether,  upon  the  face  of  the  whole  account  between  them,  the 
principal  is  indebted  to  the  factor  (x). 

It  is,  however,  provided  (y),  that  " nothing  herein  conlained  shall 
be  construed  to  prevent  the  true  owner  of  the  goods  from  rocovering 
the  same  from  his  factor  or  agent  before  a  sale,  deposit.  f)i'  pledge,  or 
from  the  assignees  of  such  factor  or  agent  in  the  eveii  of  his  bank- 
ruptCT ;  nor  to  prevent  the  owner  from  recovering:  fi-om  any  person, 
be.  the  price  agreed  to  be  paid  for  the  purchase  of  such  goods,  sub- 
ject to  any  right  of  set-off  on  the  part  of  such  person,  &c.  against 

(#)  ItoberUon  y.  Kemtingtont  5  M.  &  Ry.  381.  (y)  Sect.  6. 


r6)  It  is  difficult  to  say  precisely  what  is  meant  by  <<  an  agent  intrusted 
wim  goods :"  but  a  wharfinger  is  not  such  a  person.  MonJc  v.  Whitten' 
bmy,  2  B.  &  Ad.  486. 

(7)  A  broker  having  accepted  bills  for  his  principal  on  the  security  of 
goods  then  in  his  hands,  pledged  the  goods  with  a  person  who  had  notice 
of  the  agency,  but  did  not  inform  the  principal  of  this  transaction ;  it  was 
holden,*  that  under  this  section  the  broker  could  transfer  such  right  only 
as  he  had,  which  was  a  right  to  be  indemnified  against  the  bills  which  he 
had  accepted,  and  that  the  principal,  having  satisfied  those  bills,  was  entitled 
to  have  back  his  eoods  from  the  pawnee  without  paying  the  amoimt  for 
which  they  were  pledged. 

^  FUteker  ▼•  Hiaih,  7  B.  &  C.  517.  The  provision  in  this  section  refers  to  a 
deposit  or  pledge  only,  made  distinctly  as  such.     Thompfon  ▼.  Farmer,  M.  &  Malk.  48. 
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such  factor  or  agent;  nor  to  prevent  the  owner  from  recovering 
from  such  person,  &c.  the  goods  deposited  or  pledged,  upon  repay- 
ment of  the  money,  or  on  restoration  of  the  negotiable  instrument 
advanced  on  the  security  thereof  by  such  person,  &c.  to  the  factor 
or  agent,  and  upon  payment  of  such  further  sum  of  money  or  on 
restoration  of  such  other  negotiable  instrument  (if  any)  as  may 
have  been  advanced  by  the  factor  or  agent  to  the  owner,  or  on  pay- 
ment of  money,  equal  to  the  amount  of  such  instrument ;  nor  to 
prevent  the  owner  from  recovering  from  such  persons,  &c.  any 
balance  remaining  in  his  hands  as  the  produce  of  the  sale  of  the 
goods,  after  deducting  the  money  or  negotiable  instrument  advanced 
on  the  security  thereof;  and  in  case  of  the  bankruptcy  of  the 
factor  or  agent,  the  owner  of  the  goods  so  pledged  and  redeemed 
shall  be  held  to  have  discharged  pro  tanto  his  debt  to  the  estate  of 
such  bankrupt."  See  Taylor  v.  Kymer^  3  B.  &  Ad.  320,  where  the 
transfer  of  India  warrants  under  the  circumstances  was  holden  not 
to  be  a  sale  or  disposition  within  the  meaning  of  the  foregoing 
statute.  The  remaining  sections  of  this  statute  relate  to  the  pro- 
secution of  agents  fraudulently  pledging  the  goods  of  their  principal. 

Before  the  passing  of  this  act,  or  rather  the  previous  act,  the 
4  Geo.  IV.  c.  83,  it  was  settled,  that  a  factor  or  agent  for  sale  had 
not  any  power  to  pledge,  whether  he  was  in  possession  either  of  the 
goods  themselves,  or  of  the  symbol  of  the  goods,  and  even  though 
the  symbol  might  bear  on  the  face  of  it  some  evidence  of  the  pro- 
perty being  in  himself;  as  in  the  case  of  a  bill  of  lading,  in  which 
he  was  the  consignee  or  indorsee.  This  rule  was  thought  to  be 
attended  with  hardship  on  persons  dealing  with  factors  on  the  faith 
of  their  being  princi[)als,  and  the  legislature,  by  the  4  Geo.  IV. 
c.  83,  first  relaxed  this  rule,  and  by  the  6  Geo.  IV.  c.  94,  extended 
that  relaxation. 

This  statute  has  been  holden  to  give  validity  only  to  pledges  by  a 
factor  of  documents  with  which  the  real  owner  has  previously 
intrusted  him,  and  not  to  extend  to  the  pledge  of  documents 
created  by  the  factor  himself  {z). 

The  2nd  section  of  the  6th  Geo.  IV.  c.  94,  came  under  the  con- 
sideration of  a  court  in  Phillips  v.  Huih  (a),  when  Parke^  B. 
delivered  a  very  elaborate  judgment  of  the  court,  for  the  express 
purpose  of  distinctly  defining  the  meaning  of  the  statute  :  adverting 
to  the  2nd  section,  he  said,  "It  is  very  clear,  that  this  section 
relaxes  the  rule  of  the  common  law  only  with  respect  to  those  who 
deal  with  persons  who  are  not  merely  in  possession  of,  but  are  also 
intrusted  with,  the  symbol  of  property.  However  great  the  hardship 
may  be  on  innocent  persons,  and  whatever  they  may  have  supposed 
from  finding  another  in  possession  of  a   document   bearing   the 

{z)  Per^/(f«r«(m,  B.,in  Clon  v.  Holmes,  (a)  6  M.  &  W.  572,  affirmed  on  error, 

2  M.  &  Rob.  25 ;  but  see  the  observation  see  Hatjield  v.  Phillips,  9  M.  &  W.  647, 

of  Alderson,  B.,  on  the  case  in  Phillip*  v.  recognized  in  Bonii  v.  Stewart,  4  M.  &  Gr. 

Hulh,  6  M.  &  W.  580.  328 ;  5  Scott,  N.  R.  1. 
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indicia  of  property  in  himself,  still  the  statute  does  not  apply,  and 
they  can  acquire  no  title  by  virtue  of  it,  unless  the  document  has 
been  intrusted  to  that  person.  If  the  legislature  had  intended  to 
make  the  simple  possession  of  such  instruments  sufficient  to  enable 
the  party  having  them  to  make  a  good  title,  they  no  doubt  would 
have  so  provided ;  if  they  had,  the  innocent  party  dealing  with  him 
would  have  been  protected,  but  the  innocent  owner  would,  in  that 
case,  have  suffered,  if  the  document  had  been  taken  from  him  by 
felony  or  fraud.  But  by  providing  that  a  person  should  be  intrusted 
as  well  as  in  possession,  the  inconvenience  is  obviated.  The  statute 
applies  only  to  written  documents  relating  to  goods,  and  not  to 
goods  themselves ;  and  for  this  reason — these  documents  may  be 
made  to  designate  the  owner's  name,  which  the  goods  themselves, 
generally  speaking,  cannot;  and  it  is  clear  that  the  legislature 
intended  that  those  persons  only  should  suffer  by  the  frauds  of  their 
agents,  who  have  intrusted  them  with  the  evidence  of  title,  and 
omitted  to  take  those  precautions  which  might  have  prevented 
them  deceiving  others.  It  is  therefore  necessary,  in  order  to  give 
effect  to  this  clause,  that  the  owner  should  have  ''  intrusted'"  the 
factor  with  the  document ;  not  that  it  is  necessary  that  the  owner 
should  have  had  personal  possession  of  the  document,  so  as  to  be 
able  to  mark  it  with  his  name,  and  himsrif  delivered  it  to  the  factor ; 
for  if  his  own  agent,  general  or  special,  puts  it  into  the  hands  of  the 
factor  with  the  factor's  name  on  it,  or  if  the  factor  be  instructed 
by  the  owner  to  obtain  the  document  in  that  state,  and  docs  so,  no 
doubt  he  is  "  intrusted''^  by  the  owner  with  it  within  the  meaning 
of  the  act.  But  in  order  to  constitute  an  intrusting  of  such  a  docu- 
ment, it  is  necessary  that  the  owner  should  have  intended  the  factor 
to  possess  it  in  that  form,  at  the  time  when  he  had  the  possession. 
Intrusting  with  the  document  is  essentially  different  from  enabling 
a  person  to  become  possessed  of  it — from  giving  him  the  means  of 
obtaining  it. 

It  being  afterwards  considered  desirable  that  the  same  protection 
and  validity  should  be  afforded  to  bona  fide  advances  upon  goods 
and  merchandize  as  by  the  6  Geo.  IV.  c.  94  was  given  to  sales,  and 
that  owners  intrusting  agents  with  the  possession  of  goods  and 
merchandize,  or  of  documents  of  title  thereto,  should  in  all  cases 
where  such  owner  by  that  act  or  otherwise  would  be  bound  by  a 
contract  or  agreement  of  sale,  be  in  like  manner  bound  by  any  con- 
tract or  agreement  of  pledge  or  lien  for  any  advances  bon&fide  made 
on  their  security ;  and  much  litigation  having  arisen  on  the  con- 
struction of  that  act,  which  moreover  did  not  extend  to  protect 
exchanges  of  securities  bona  fide  made,  the  legislature  again  inter- 
posed ;  and  by  stat.  5  &  6  Vict.  c.  39,  s.  1,  it  was  enacted,  *'  that  any 
agent  who  shall  be  intrusted  with  the  possession  of  goods  or  of  the 
documents  of  title  to  goods  shall  be  deemed  and  taken  to  be  owner 
of  such  goods  and  documents,  so  far  as  to  give  validity  to  any  con- 
tract or  agreement  by  way  of  pledge,  lien,  or  security  bon&  fide 
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made  by  any  person  with  such  agent  so  intrusted  as  aforesaid,  as 
well  for  any  original  loan,  advance,  or  payment  made  upon  the  secu-r 
rity  of  such  goods  or  documents,  as  also  for  any  further  or  continu- 
ing advance  in  respect  thereof;  and  such  contract  or  agreement 
slmll  be  binding  upon  and  good  against  the  owner  of  sudi  goods, 
and  all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  or  lien  may  have  had  notice  that  the  person 
with  whom  sucn  contract  or  agreement  is  made  is  only  an  agent.**^ 

And  by  section  2,  ''  That  wnere  any  such  contract  or  agreement 
for  pledge,  lien,  or  security  shall  be  made  in  consideration  of  the  de- 
livery or  transfer  to  such  agent  of  any  other  goods  or  merchandize, 
or  document  of  title  or  negotiable  security  upon  which  the  person 
so  delivering  up  the  same  nad  at  the  time  a  valid  and  available 
lien  and  security  for  or  in  respect  of  a  previous  advance,  bv  virtue  of 
some  contract  or  agreement  made  with  such  agent,  such  contract 
and  agreement  if  bona  fide  on  the  part  of  the  person  with  whom  the 
same  may  be  made,  shall  be  deemed  to  be  a  contract  made  in  con- 
sideration of  an  advance  within  the  true  intent  and  meaning  of  this 
act,  and  shall  be  as  valid  and  effectual  to  all  intents  and  purposes 
and  to  the  same  extent  as  if  the  consideration  for  the  same  had 
been  a  bond  fde  present  advance  of  money :  provided  always,  that 
the  lien  acquired  under  suci)i  last-mentioned  contract  or  agreement 
upon  the  goods  or  documents  deposited  in  exchange  shall  not  exceed 
the  value  at  the  time  of  the  goods  and  merchandize  which,  or  the 
documents  of  title  to  which,  or  the  negotiable  security  which  shall 
be  delivered  up  and  exchanged.'" 

Sect.  3  provides,  '^  That  this  act  shall  give  validity  to  such  con- 
tracts and  agreements  only  and  to  protect  only  such  loans,  advances, 
and  exchanges  as  shall  be  made  bon&  jide^  and  without  notice  that 
the  agent  making  such  contracts  or  agreements  as  aforesaid  has  not 
authority  to  make  the  same,  or  is  acting  mal&jide  in  respect  thereof 
against  the  owner  of  such  goods  and  merchandize ;  and  nothing 
herein  contained  shall  be  construed  to  extend  to  or  protect  any 
lien  or  pledge  for  or  in  respect  of  any  antecedent  debt,  owing  from 
any  agent  to  any  person  with  or  to  whom  such  lien  or  pledge  shall 
be  given,  nor  to  authorize  any  agent  intrusted  as  aforesaid  m  devi- 
ating from  any  express  orders  or  authority  received  from  the  owner ; 
but  that,  for  the  purpose  and  to  the  intent  of  protecting  all  such  banA 
fde  loans,  advances,  and  exchanges  as  aforesaid,  (idthough  made 
with  notice  of  such  agent  not  being  the  owner,  but  without  any 
notice  of  the  agent's  acting  without  authority,)  and  to  no  further  or 
other  intent  or  purpose,  such  contract  or  agreement  as  aforesaid 
shall  be  binding  on  the  owner  and  all  other  persons  interested  in 
such  goods  *'* 

By  sect.  4,  *'  Any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper's  certificate,  warrant  or  order  for  the  delivery  of 
goods,  or  any  other  document  used  in  the  ordinary  course  of  busi- 
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ness  as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  indorsement  or  by  delivery  the  pos- 
sessor of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented, shall  be  deemed  and  taken  to  be  a  document  of  title  within 
the  meaning  of  this  act ;  and  any  agent  intrusted  as  aforesaid  and  pos- 
sessed of  any  such  document  of  title  whether  derived  immediately 
from  the  owner  of  such  goods,  or  obtained  by  reason  of  such  agent'^s 
having  been  intrusted  with  the  possession  of  the  goods,  or  of  any  other 
document  of  title  thereto,  shall  be  deemed  and  taken  to  have  been 
intrusted  with  the  possession  of  the  goods  represented  by  such  docu- 
ment of  title  as  aforesaid ;  and  all  contracts  pledging  or  giving  a  lien 
upon  such  document  of  title  as  aforesaid,  shall  be  deemed  ana  taken 
to  be  respectively  pledges  of  and  liens  upon  the  goods  to  which  the 
same  relates,  and  such  agent  shall  be  deemed  to  be  possessed  of  such 
goods  or  documents  whether  the  same  shall  be  in  his  actual  custody 
or  shall  be  held  by  any  other  person  subject  to  his  control  or  for 
him  or  on  his  behalf;  and  where  any  loan  or  advance  shall  be  bond 
fide  made  to  any  agent  intrusted  with  and  in  possession  of  any  such 
goods  or  document  of  title  as  aforesaid  on  the  faith  of  any  contract 
or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver, 
each  goods  or  documents  of  title  as  aforesaid ;  and  such  goods  or 
documents  of  title  shall  actually  be  received  by  the  person  making 
fiuch  loan  or  advance  without  notice  that  such  i^nt  was  not  author- 
ized to  make  such  pledge  or  security,  every  such  loan  or  advance  shall 
he  deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of  such 
goods  or  documents  of  title  within  the  meaning  of  this  act,  though 
such  goods  or  documents  of  title  shall  not  actually  be  received  by 
the  person  making  such  loan  or  advance  till  the  period  subsequent 
thereto ;  and  any  contract  or  agreement  whether  made  direct  with 
such  agent  as  aforesaid,  or  with  any  clerk  or  other  person  on  his 
behalf,  shall  be  deemed  a  contract  or  agreement  with  such  agent ; 
and  any  payment  made  whether  by  money  or  bills  of  exchange,  or 
other  negotiable  security,  shall  be  deemed  and  taken  to  be  an 
advance  within  the  meanmg  of  this  act,  and  an  agent  in  possession 
as  aforesaid  of  such  goods  or  documents  shall  be  taken  for  the  pur- 
poses of  this  act  to  have  been  intrusted  therewith  by  the  owner 
thereof,  unless  the  contrary  can  be  shown  in  evidence.*^ 

By  sect.  5,  *'  Nothing  herein  contained  shall  lessen  or  affect  the 
civil  responsibility  of  an  agent  for  any  breach  of  duty  or  contract, 
or  n(m-fulfilment  of  his  orders  or  authority  in  respect  of  any  such 
contract,  agreement,  lien,  or  pledge  as  aforesaid.'^ 
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I.  Of  the  Right  of  Fishery  in  the  Sea^  and  in  the  Creeks  and 
Arms  thereof  and  in  fresh  Rivers^  p.  834. 
n.  Of  the  different  Kinds  of  Fishery^  p,  836 ;    Several  Fishery^ 
p.  836  ;  Free  Fishery,  p.  837 ;  Common  of  Fishery^  p.  839. 


I,  Of  the  Right  of  Fishery  in  the  Sea^  and  in  the  Creeks 
and  Arms  thereof  and  in  fresh  Rivers. 

"  The  right  of  fishing  in  the  sea  (a),  and  the  creeks  and  arms 
thereof,  is  originally  lodged  in  the  crown,  in  like  manner  as  the 
right  of  fishing  in  a  private  or  inland  river  is  originally  lodged  in 
the  owner  thereof.  But  although  the  king  is  the  owner,  and,  as  a 
consequence  of  his  property  hath  the  primary  right  of  fishing  in 
the  sea,  or  creeks  or  arms  thereof,  yet  all  the  king's  subjects  in 
England  have  regularly  a  liberty  of  fishing  in  the  sea,  and  the  creeks 
and  arms  thereof,  as  a  public  common  of  piscary,  and  may  not, 
without  injury  to  their  right,  be  restrained  of  it,  unless  in  such 
places,  creeks,  or  navigable  rivers,  where  the  king,  or  some  parti- 
cular subject^  hath  gained  a  propriety  exclusive  of  that  common 
liberty,  either  by  the  king^s  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  from  this  passage,  that  Lord 
Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of  the  sea 
might  belong  to  a  subject  (b).  And  of  this  opinion  were  the  Court 
of  B.  R.  in  Carter  and  another  v.  Murcot  and  another^  4  Burr.  2162, 
where  it  was  decided,  that  a  plea  which  preacril>ed  for  a  several 
fishery  in  an  arm  of  the  sea,  was  good ;  but  it  was  there  said,  that, 
as  the  presumption  in  such  case  was  in  favour  of  the  king  and  public, 
it  was  incumbent  on  the  plaintiff  to  prove  his  exclusive  right,  agree- 
ably to  the  rule  laid  down  by  Lord  Hale^  in  1  Mod.  105,  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on  his  side. 
In  Ward  v.  Cresswell,  Willes*  Rep.  265,  and  16  Vin.  Abr.  354,  tit. 

(fl)  Lord  Hale,  De  Jure  Maris,  p.  1,  c.  (b)  See  also  8  Edw.  IV.  19,  a.;  4  T.  R. 

4;  llargrave's  Tracts,  vol.  1,  p.  11.     See  439,  S.  P.,  admitted  by  Kenyan,  C.  J.,  and 

also  the  case  of  The  Royal  FUhery  qf  the  Athhurtt,  J. 
Banne,  Dav.  R.  55. 
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"Piscary"  (B.)  8.  C,  the  court  held,  that  all  the  subjects  of 
England,  of  common  right,  might  fish  in  the  sea,  it  being  for  the 
good  of  the  commonwealth^  and  for  the  sustenance  of  the  people  of 
the  realm,  and  that  therefore  a  prescription  for  it,  as  appurtenant 
to  a  particular  township,  was  void,  and  as  absurd  as  a  prescription 
would  be  for  travelling  the  king's  highway,  or  for  the  use  of  the  air 
as  appurtenant  to  a  particular  estate.  To  trespass  for  fishing  in  the 
plaintifiT's  fisherv  (c),  defendant  pleaded,  that  the  place  is  an  arm  of 
the  sea,  in  which  evenr  subject  has  a  right  to  fish ;  the  plaintiff  in 
his  replication  claimed  an  exclusive  right  by  prescription,  traversing 
the  general  right.  It  was  holden,  tnai  this  was  a  bad  and  imma- 
teri^  traverse,  and  might  be  passed  over  by  the  defendant,  and  that 
it  was  competent  to  mm  to  traverse  the  prescriptive  right  of  the 
plaintiff  stated  in  the  replication.  The  preservation  of  the  spawn, 
fry,  or  brood  of  fish,  has  been,  for  centuries,  a  favourite  object  of 
legislation,  and  the  statutes  passed  for  the  purpose  are  extremely 
numerous;  thus  dredffing  for  oyster  spat  in  a  common  navigable 
river  is  illegal  under  the  stat.  13  Ric.  II.  stat.  1,  c.  19,  which  has 
never  been  repealed,  but  frequently  recognized  (d).  In  JBagott  v. 
Orr,  2  Bos.  &  Pul.  472,  the  court  seem  to  have  been  of  opinion, 
that  prima  facie  every  subject  has  a  right  to  take  fish  found  on  the 
sea  shore  between  high  and  low  water  mark,  but  that  such  general 
right  might  be  restrained  by  an  exclusive  right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong  to  the 
owners  of  the  soil  adjacent  (e) ;  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  propriety  of  the  soil,  and  consequently 
the  right  of  fishing,  usque  filum  aqua^  and  the  owners  of  the  other 
Bide  the  right  of  soil  or  ownership,  and  fishing  unto  the  filum  aqwB 
on  their  side.  And  if  a  man  be  owner  of  land  on  both  sides,  in 
common  presumption  he  is  owner  of  the  whole  river  and  hath  the 
right  of  fishing  according  to  the  extent  of  his  land  in  length.  But 
special  usage  may  alter  that  common  presumption ;  for  one  may 
bave  the  river,  and  others  the  soil  adjacent ;  or  one  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  several  fishery  in  that 
river.  "  Where  a  private  river  is  the  boundary  of  two  persons* 
lands,  the  soil  ad  filum  aqucs  belongs  to  the  owners  of  the  lands  on 
each  side  ad  filum  aqute^  unless  there  have  been  immemorially  acts 
of  ownership  exercised  by  one  or  the  other ''  (/). 

(c)  Biehardttm  y.  The  Mayer,  Sfc,  qf     R.  57,  a.  b.    See  as  to  the  evidence  of 
Oifird,  2  H.  BL  182.  ovmenhip  of  riven,  Jonei  t.  Wiiliami,  2 

(d)  Mmyor,  i(e,  o/MdUUm,  y.  Woolvet,      M.  &  W.  326. 

4  P.  &  D.  26 ;  12  A.  &  E.  13.  (/)  Per  Wilmoi,  J.,  Sparke  y.  Lloyd, 

(e)  Ld.  Hale,  De  Jure  Maris,  p.  1,  c.      Worcester  Spring  Ass.  1757,  MSS. 
1 ;  Hargrave's  Tracts,  vol.  l,p.  5  ;  Davis's 
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11.  Of  ike  different  Kinds  of  Fishery,  p.  836 ;  Several  Fishery, 
p.  836 ;  Free  Fishery,  p.  837 ;  Common  of  Fishery,  p.  839. 

A  several  fishery  is  where  a  person  has  dn  exelusive  right  of 
fishery,  either  in  his  own  soil  or  in  the  soil  of  another  (y).  **  Iir 
order  to  constitute  a  several  fishery,  it  is  requisite  that  the  pttrty 
claiming  it  should  so  far  have  the  right  of  fishing  independently  ot 
all  others,  as  that  no  person  should  have  a  co-extensive  ri^t  with 
bim  in  the  object  claimed.  But  a  partial  independent  rig^t  ill 
another,  or  a  hmited  liber^,  does  not  derogate  from  the  right  of 
ikte  general  owner*'  (A).  He  who  has  a  several  fishery  is  not  neoe»« 
sarily  the  owner  of  the  soil  (t)  ;  but  as  the  exclusive  right  of  fishing 
is  an  incident  to  the  ownership  of  the  soil,  it  will  be  presomed  {k\ 
until  the  contrary  be  shown,  that  such  right  resides  in  the  owner 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury  to  a  right 
of  several  fishery,  it  is  a  good  plea  that  the  soil  and  freehold  bemig 
to  the  defendant  (0  (1).  To  this,  however,  the  plaintiff  may  reply 
^  title  to  the  several  fishery,  either  by  prescription  or  grant,  Uierebr 
rebutting  the  presumption  of  the  right  of  several  fishery  being  stiu 
vested  in  the  owner  of  the  soil.  Where  a  subject  was  owner  of  n 
several  fishery  in  a  navigable  river,  where  the  tide  flows  and  reflows, 
which  fishery  had  been  granted  to  him  before  Magna  Charta,  by  the 
description  of  separalis  piscaria  ;  it  was  holden  (m),  that  it  was  an 
incorporeal  and  not  a  territorial  hereditament,  and  that  a  term  for 
years  in  it  could  not  be  created  without  deed. 

If  a  person  be  seised  of  a  river  (n),  and  by  deed  grant  a  several 
fishery  in  the  same,  and  makes  liverv  of  seisin  secundum  farmam 
carta,  the  soil  does  not  pass ;  nnd  if  the  river  becomes  dry,  the 
grantor  may  take  the  benefit  of  the  soil,  for  a  particular  right  only 
passed  to  the  grantee.  A  prescriptive  right  to  a  several  fishery  in 
a  navigable  river  may  pass  as  appurtenant  to  a  manor  (o).  A  right 
of  fishery  is  divisible,  and  may  be  abandoned  as  to  part,  while 
another  part  is  preserved.     Hence,  an  exclusive  right  to  dredge  for 

(ff)  Fitz.  Abr.  Barre,  pi.  27,  dtes  M.  20  (0  17  Edw.  IT.  6,  b ;  18  Edw.  Vf.  b. 

Hen.  YI.  4.  Per  Patton,  J.,  18  Hen.  YI.  30,  a.;  FHi. 

(A)  Per  Ld.  Mantfleldf  C.  J.,  ddivering  Abr.  Barre,  pi.  20,  S.  C. 

the  resolution  of  the  court,  Seymour  ttnd  (m)  2>.  qfSofmrmi  y.  FopMtt^  5  B.  & 

othen  V.  Ld,  Courtenay  and  othertf  5  C.  875. 

Burr.  2814.  (n)  1  Inst,  4,  b.    Bnt  see  Httgrave^s 

(j)  Hargraye's  Note,  Co.  Litt.  122,  a.  n.  note. 

(7).  (o)  Bogen  y.  AUtm,  1  Campb.  369. 

(*)  See  5  B.  &  C.  886. 

(1)  See  also  10  Hen.  VII.  24,  b.,  28,  b.,  a  case  very  clearly  reported ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unless  it  conclude  with  pray- 
ing, whether  plaintiff^  shall  have  his  action  without  showing  title.  Per 
Brian,  J.;  but  in  20  Hen.  VI.  4,  a.,  Newton,  C.  J.  C.  B.,  was  of  opinion, 
that  the  plea  might  be  concluded  either  way. 
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oyatere  ma?  subsist  as  appurtenant  to  a  manor,  although  it  be  hw^ 
fal  for  all  the  king^s  subjects  to  catch  floating  fish  therein.  Tres- 
pass for  breaking  and  entering  his  close,  and  fishing  in  aeparali 
piscarid  sudy  and  for  taking  pisces  suasij)).  After  verdict,  excep- 
tion was  taken  to  the  declaration  in  arrest  of  judgment,  because  it 
18  said  pisces  suas.  But  the  court  were  of  opinion,  that  being  in^ 
tqHoraU  pucariA^  it  might  well  be  said  pisces  suos,  because  they  could 
not  be  taken  by  any  otiber  person.  In  Fontleroy  v.  Aylmer^  Lord 
Raym.  239,  where  the  declaration  stated  that  defendant,  in  separali 
sudpiscarid  piseattu  fiiit,  et  pisces  cepit^  after  verdict  for  plainti£^ 
an  exception  in  arrest  of  judgment,  durectly  the  reverse  of  that  in 
the  foregoing  case,  was  taken,  viz.  Uiat  the  declaration  had  omitted 
ttie  wora  suas  ;  but  the  court  thought  the  objection  entitled  to  very 
Kttle  weight ;  because  the  plaintiff  having  alleged  that  it  was  his 
fishery,  the  fish  there  should  be  intended  nrimd  facie  to  be  his  fish. 
A.,  being  seised  of  a  mill,  and  having  a  sole  fishery  in  the  waters  of 
the  mill,  granted  the  mill,  with  all  waters,  streams,  &c.  necessary 
in  working  the  same,  ^*  except,  and  always  reserving,  the  right  ana 
firivilege  of  fishing  in  the  waters  of  the  said  mill."  It  was  h(Mden(9X 
that  this  was  an  exception  of  the  sole  fishery,  and  not  a  reservation 
of  a  new  easement. 


Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials  for 
an  accurate  description  of  a  free  fishery.  That  this  subject  is 
involved  in  doubt  and  uncertainty,  will  appear  from  the  following 
passages,  extracted  from  the  writings  of  Mr.  Justice  Blackstone 
and  Mr.  Haigrave : — 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to  be  a 
liberty  of  fishing  in  another  man*a  water  (r),  states  a  free  fishery 
to  be  an  exclusive  right  of  fishing  in  a  public  river,  and  adds,  '^  that 
it  is  a  royal  franchise,  and  is  considered  as  such  in  all  countries 
where  the  feodal  polity  has  prevailed ;  though  the  making  such 
grants,  and  thereby  appropriating  what  seems  to  be  unnatural  to 
restrain,  the  use  of  running  water,  was  prohibited  for  the  future  by 
King  John's  great  charter ;  and  the  rivers  that  were  fenced  in  hn 
time  were  directed  to  be  laid  open.  This  opening  was  extended 
by  the  second  and  third  charters  of  Henry  III.  to  those  also  which 
were  fenced  under  Richard  I.,  so  that  a  franchise  of  free  fishery 
ought  to  be  as  old  as  the  reign  of  Henry  II.  This  differs  from  a 
several  fidiery,  because  he  that  has  a  several  fishery  must  also  be 
(or  at  least  derive  his  right  from)  the  owner  of  the  soil,  which  in  a 
f^  fishery  is  not  requisite.     It  differs  from  a  common  of  piscary, 

{p)  Child  V.  Grtenhill,  Cro.  C«r.  553;  (f)  Ld.  :Pag€i  y.  mUm,  3  Doug.  43. 

Sir  Wm.  Jones,  440,  8.  C.  (r)  2  Bl.  Com.  39, 40 ;  Edn.  12. 
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in  that  Uie  free  fishery  is  an  exclusive  right ;  the  common  of  piscary 
is  not  so ;  and  therefore,  in  a  free  fishery,  a  person  has  a  property 
in  the  fish  before  they  are  caught ;  in  a  common  of  piscary,  not 
until  afterwards.  Some,  indeed,  have  considered  a  free  fishery,  not 
•8  a  royal  franchise,  but  merely  as  a  private  grant  of  a  liberty  to 
fish  in  the  seceral  fishery  of  the  grantor.  But  the  considering  such 
rk;fat  as  originally  a  flower  of  the  prerogative,  till  restrained  by 
l£igna  Charta,  and  derived  by  royal  grant,  previously  to  the  reim 
of  Kichard  I.,  to  such  as  now  chum  it  by  prescription,  and  to  dia- 
tinguish  it,  as  we  have  done,  from  a  several  and  a  common  of 
fishery,  may  remove  some  difficulties,  in  respect  to  this  matter,  with 
which  our  books  are  embarrassed."  On  thiiB  passage  Mr.  Hargrave 
made  the  following  remark  (f) :  *^  Both  parts  of  this  description  of  a 
firee  fishery  seem  cusputable.  With  r^ard  to  the  first  part,  although 
toit  the  sake  of  distinction  it  might  be  more  oonvement  to  ^pro- 
raiate  firee  fishery  to  the  franchise  of  fishing  in  puUic  rivers  by 
derivation  from  the  crown ;  and  although  in  other  countries  it  may 
be  80  oonadered,  yet,  from  the  language  of  our  books,  it  seems  as  i^ 
in  our  law,  practice  had  exta[ided  this  kind  of  fishery  to  all  streams, 
whether  private  or  puUic :  neither  the  register  nor  other  book  pro- 
fessing any  diserinunation.  R^.  95,  b.  F.  N.  JB.  88,  C ;  Fita. 
Abr.  Ass.  422 ;  17  Edw.  IV.  6,  b.,  7.  a. ;  7  Hen.  VII.  13,  b. 
With  respect  to  the  2nd  part,  it  is  true,  that  in  Swdik  v.  JC«p, 
2  Salk.  637 ;  Garth.  285,  &  C,  the  court  held  free  fish^y  to 
import  an  exchisive  rig^t  equally  with  sevenl  fishery,  chiefly  ray- 
ing <m  the  writ  in  the  Krister,  95,  b.  and  the  46  Edw.  III.  11,  a. 
But  then  this  was  only  the  opinion  of  two  judges  (I)  against  one  (v), 
who  str^iuousiy  insisted,  that  the  word  libenL,  ex  vi  tenaudy  im- 
DKed  ccHumon,  and  that  many  judgments  and  precedents  were 
tomided  on  Lord  Coke's  so  construing  it.  Tliat  the  dissenting 
joAg^  was  not  wlndhr  unwarranted  in  the  latter  part-  of  his  assertion, 
wpears  from  two  detrnninations  a  little  before  the  case  in  question, 
9».  Upitm  T.  I}m9MM^  3  Mod.  97^  where  judgment  was  arrested  in 
trespass  for  breaking:  and  antmi^  a  free  fisheiy;  because  the 
dedaration  alleged  &e  fi^  taken  to  be  the  6A  of  tie  plaintiff'; 
and  Peahe  v.  Thdfcfr^  dtcd  in  mamn.  Garth.  2S6,  where  judgment 
was  arrested  on  the  same  groond.  Afler  the  proeedii^  remarks 
w^ere  pnblisbed,  Mr. «/,  Blmckstome^  witli  that  candour  and  liberality 
whidi  are  the  inseparable  conipaiuoiis  of  tme  learning,  added  the 
fbDowii^  obsenation,  in  a  sufasiequent  edStioD  of  his  Commentaries : 
**  It  must  be  acknowk^bred,  that  the  ru*fat  and  distinetioos  of  the 
three  ^qpecies  of  fishery  are  veiy  mndi  con^cioDded  in  oor  law  books; 
and  theire  are  not  wanting  respectaHe  authorities  (see  them  weD 
d^jissted  in  Hanvra^^s  notes  on  Co.  litt.  122  (2SX»)  whidi  main- 
tain tliat  a  Mineral  fishenr  may  esdst  £stinct  frank  the  prop^ty  of 
the  soiL  and  thai  a  freie  fisberr  inif£es  no  exdusive  right,  but  is 
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sjmonymous  with  common  of  piBcarv."  Whatever  be  the  nature  of 
free  nshery,  whether  it  be,  as  Mr.  J.  Blackstone  supposes,  an 
exclusive  right,  or  as  Mr.  Hargrave  seems  to  think,  only  the  same 
with  common  of  fishery ;  since  the  case  of  Smith  v.  Kempy  before 
mentioned,  it  is  too  late  now  to  contend,  that  an  action  of  trespass 
vt  et  armis  will  not  lie  for  an  injury  to  it  (2).  But  it  may  aomit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish  taken 
to  be  the  fish  of  the  plaintiff .  It  seems,  that  such  allegation  ought 
to  be  made. 


Common  of  Fishery. 

A  COMMON  of  fishery  is  a  right  of  fishing  in  common  with  other 
persons  in  a  stream  or  river,  the  soil  whereof  belongs  to  a  third 
i)er8on.  This  does  not  differ  in  anv  respect  from  any  other  right  of 
conunon  (op),  and  trespass  will  not  lie  for  an  injury  to  it.  A  person 
having  a  conunon  of  fishery  in  another's  land,  cannot  cut  {y)  the 
grass  growing  on  the  bank.     Under  ancient  deeds  recognizing  a 

Sht  in  the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
dng  fish  (z),  if  it  appear  that  such  weir  was  heretofore  made  of 
brushwood,  through  which  the  fish  might  escape  into  the  upper  part 
of  the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby  the  pos- 
sibility of  escape  is  debarred,  except  in  times  of  extraordinary  flood. 
Weirs  erected  in  public  rivers  before  the  time  of  Edw.  I.,  although 
an  obstruction  to  navigation,  are  legalized  by  subsequent  acts  of  the 
legislature  (a).  The  right  of  the  public  to  navigate  a  public  river 
is  paramount  to  any  right  of  property  in  the  crown,  which  never 
had  the  power  to  grant  a  weir  so  as  to  obstruct  the  public  naviga- 
tion ;  and  if  a  weir,  which  was  legally  granted  in  such  a  river  caused 
obstruction  at  any  subsequent  time,  it  became  a  nuisance  (i). 

SO  Salk.  637.  (a)  WiUiama  t.  Wileax,  3  Nev.  &  P.  606. 

)  13  Hen.  VIII.  p.  15,  b.  \b)  S.  C. 

{g)  WM  y.  Hornby,  7  East,  195. 


(2)  It  should  be  remarked,  however,  that  the  declaration  in  Smith  v. 
Kemp  was  for  breaking  and  entering  the  close  of  the  plaintiff,  and  fishing 
m  the  free  fishery  of  the  plaintiff  in  the  said  close.  See  Carthew's  Rep. 
p.  285. 
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CHAPTER    XXII. 

FRAUDS,  STATUTE  OF. 

StaL  29  Car.  II.  c.  8,  entitled.  An  Act  for  Prevention  of 

Frauds  and  Perjuries. 

I.  Introduction. — The  first,  second^  and  third  Sections,  relating 

to  parol  Demises,  Assignments  and  Surrenders,  p.  840. 

II.  The  fourth  and  seventeenth  Sections^  relating  to  Agreements, 

p.  845  ;   On  the  Effect  of  Parol  Evidence  of  a  Vtaiatwn  or 

Waiver  of  a  Written  Agreement,  p.  874. 

III.  The  fifth  and  sixth  Sections,  relating  to  the  Execution  and 

Revocation  of  Wills,  p.  877 ;  and  the  Stat.  1  Vict,  c.  26, 

for  the  Amendment  of  the  Laws  with  respect  to  Wills,  p.  89fi. 


I.  Introduction. — The  first,  second,  and  third  Sections,  relating  to 
parol  Demises,  Assignments,  and  Surrenders. 

Introduction.— This  statute,  the  wise  provisions  of  which 
have  been  so  often  and  so  justly  commended  (1),  originated  with 
Lord  Nottingham,  who  probably  was  assisted  by  Sir  Matthew  Hale, 
Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent  civilian  (a).  Sir 
M.  Hale,  however,  died  a  few  months  before  the  act  passed  into  a 
law  (2)  ;  and  this  circumstance  may  possibly  account  for  the  inac. 

(a)  See  Aih  v.  Abdy,  3  Swanst.  664  ;      ford's  Life,  p.  109. 
GiU>.  Eq.  R.  171,  and  Lord  Keeper  Guild- 


(1)  Lord  Nottingham,  used  to  say  of  this  statute,  that  every  line  of  it 
was  worth  a  subsidy.  Lord  Keeper  Guildford's  Life  by  R.  Norths  p.  109. 
See  also  Chaplin  y.  Rogers,  1  East,  194,  where  Lord  Kenyan,  C.  J.,  said, 
**  It  is  of  great  consequence  to  preserve  unimpaired  the  several  provisions 
of  the  statute  of  frauds,  which  is  one  of  the  tmsest  laws  in  our  statute 
hook:' 

(2)  Sir  M.  Hale  died  on  the  25th  of  December,  1676.  The  parliament 
met  on  the  15th  February  following,  and  this  statute  received  the  royal 
assent  on  the  16th  April,  1677.     From  the  circumstance  of  this  statute 
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cmaeies  wluch  have  been  discovered  in  the  composition  (fr).  Tp 
detftil  all  the  clauses  of  this  statute,  and  to  notice  the  constructioii 
which  they  have  received  in  a  variety  of  decisions,  would  far  excefifl 
the  limits  prescribed  to  this  Abridgment.  The  object  of  the  pn^ 
sent  chapter  will  be  merely  to  select  such  of  the  provisions  of  the 
statute  of  frauds  as  will  fall  within  the  scope  of  this  work,  and  to 
subjoin,  in  a  regular  series,  the  cases  which  have  arisen,  and  iiw 
decisions  thereon. 

1^  Section. — By  this  statute,  for  prevention  of  many  fraudulent 
practices,  which  are  commonly  endeavoured  to  be  upheld  oy  perjwjf 
and  subornation  ofverfury^  it  is  enacted,  that  ^'  All  leases,  estates^ 
interests  of  freehola,  or  terms  of  years,  or  any  uncertain  interest  of, 
in,  to,  or  out  of  any  messuages,  manors,  lanos,  tenements,  or  here- 
ditamnents,  made  or  created  by  livery  and  seisin  only,  or  bv  parol, 
and  not  put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
writiMff,  shall  have  the  force  and  effect  of  leases,  or  estates  at  win 
only.** 

2nd  Section. — ''  Except  all  leases,  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord,  during  such  term,  shall  amount  unto  two  third 
parts,  at  the  leaist,  of  the  full  improved  value  of  the  thing  demised/^ 

Ck)llecting  the  meaning  of  the  first  section  (c),  by  aid  derived 
from  the  language  and  terms  of  the  second,  and  the  exceptiojEi 
therein  contained,  I  think,  that  the  leases^  &c.  meant  to  be  vacated 
by  the  first  section,  must  be  understood  as  leases  of  the  like  kind 
with  those  in  the  second  section,  but  which  conveyed  a  larger  inter- 
est  to  the  party  than  for  a  term  of  three  yearsy  and  such  also  as 
were  made  imder  a  rent  reserved  thereupon.  Hence,  where  th^ 
plaintiff  (^p  agreed  by  parol,  with  the  defendant,  for  the  purchase 
of  a  standing  crop  of  mowing  grass,  then  crowing  in  a  close  of  the 
defendant's,  for  a  certain  sum  ;  it  was  holden,  that  the  agreement 
was  not  a  lease,  estate,  interest  of  freehold,  or  term  of  years,  ''  or 
an  uncertain  interest  of,  in,  to,  or  out  of  lands  created  by  parol,^ 
within  the  meaning  of  the  first  section,  so  as  to  be  void  on  the 
ground  of  not  having  been  in  writing.  A  lease  by  parol  for  a  year 
and  a  half,  to  commence  after  the  expiration  of  a  lease  which  wants 
a  year  of  expiring,  is  good ;  for  it  does  not  exceed  three  years  from 
the  making.    Myley  v.  Hichs^  M.  2  Geo.  II.  per  Raym.,  Bull.  N.  P. 

(b)  See  Doi^.  244,  n.  y.  Wadtworth,  6  East,  602. 

(e)  Per  Bllembaroughy  C.  J.,  in  Oro9kp  (d)  8.  C. 


not  having  passed  until  after  the  death  of  Sir  M.  (ELile,  Lord  Mansfield 
inferred,  that  it  could  not  have  been  drawn  by  him ;  more  especially  as 
the  bill  was  introduced  in  the  usual  manner,  and  not  upon  any  reference 
to  the  judges.     See  Wyndham  v.  Chetun/nd,  1  Burr.  418. 
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173 ;  1  Sir.  651,  S.  C,  but  probably  from  a  different  note.  But  a 
parol  lease  for  three  years,  to  commence  from  a  future  day,  is  void. 
Baker  d.  NeUon  v.  jReynolds^  B.  R.  E.  1785,  from  Mr.  Balguy's 
note,  Serjt.  Hill's  MSS.  vol.  21,  p.  167.  In  Inman  v.  Stanqf^ 
B.  R.  Trin.  55  Geo.  III.  Dampier^  J.,  said,  the  practice  had  been 
with  the  foregoing  case  of  jkyUy  v.  Hicksy  although  he  rather 
inclined  to  think  that  the  second  section  of  this  statute,  taken  with 
sect.  4^  was  confined  to  leases  executed  by  possession,  on  which  two 
thirds  of  the  improved  rent  were  reserved.  This  opinion  of  Dam- 
pier,  J.,  was  discussed  in  JEdge  v.  Strafford^  1  Tyrw.  296  ;  1  Cr.  & 
Jerv.  391,  8.  C,  (recomizing  Inman  v.  Stamp^  1  Stark.  N.  P.  C. 
12);  in  which  it  was  holden,  that  a  verbal  agreement  to  take  ready 
furnished  lodgings  ^'  for  two  or  three  years,*  inasmuch  as  it  did  not 
exceed  three  years,  was  valid  as  a  lease;  and  whatever  remedy 
could  be  had  upon  it,  in  the  character  of  a  lease,  might  be  resorted 
to ;  but  being  a  contract  for  an  interest  in  land,  and  consequently 
falling  within  the  4th  section,  which  requires  a  note  in  writing,  no 
action  would  be  supported  for  not  entering  on  or  occupying  the  de- 
mised premises.  A  parol  demise  (e),  valid  under  the  2nd  section, 
may  contain  the  same  special  stipulations  as  a  regular  lease,  and 
such  stipulations  may  be  proved  by  parol.  In  an  action  for  the 
breach  of  an  agreement,  wnereby  the  defendant  agreed  to  take  of 
the  plaintiff  certain  premises  for  fifteen  years  (/),  it  appeared,  by 
the  evidence  of  an  attorney,  that  he  had  prepared  a  draft  of  a  lease, 
which  he  had  sent  to  an  attorney  on  the  part  of  the  defendant  for 
perusal,  who  made  some  alterations  in  it,  and  returned  it ;  that  soon 
after,  the  defendant,  being  unable  to  perform  the  agreement,  ap- 
plied to  the  plaintiff  to  cancel  it ;  to  which  the  plaintiff  did  not 
object,  upon  being  indemnified  against  the  expense  which  he  had 
incurred ;  but  before  he  would  try  to  let  it  again,  he  required  the 
defendant  to  relinquish  the  agreement  by  writing,  whereupon  the 
defendant  wrote  on  the  draft  of  the  lease  as  follows :  ''  I  hereby 
request  Mr.  Shippey  to  endeavour  to  let  the  premises  to  some  other 
person,  as  it  will  be  inconvenient  to  me  to  perform  my  agreement  for 
them^  and  for  so  doing,  this  shall  be  a  sufficient  authority.  I.  Deiv 
rison.^  The  defendant  having  refused  to  make  any  compensation, 
this  action  was  brought.  It  was  admitted,  that  at  the  time  when 
the  agreement  for  the  lease  was  entered  into,  it  was  not  reduced 
into  writing,  nor  was  any  memorandum  or  note  made  of  it.  It  was 
objected,  that  the  agreement  was  void  by  the  statute  of  frauds;  and 
Mawkins  v.  Holmes^  1  P.  Wms.  770,  was  cited.  But  per  Lord 
EUenhorough^  C.  J.,  '^  It  is  not  necessary  that  the  note  in  writing 
should  be  contemporaneous  with  the  agreement.  It  is  sufficient  if 
it  has  been  made  at  any  time,  and  adopted  by  the  party  afterwards; 
and  then  anything  under  the  hand  of  the  party,  expressing  that  he 
had  entered  into  the  agreement  will  satisfy  the  statute,  which  was 

(e)  Lord  Bolton  v.  Tomlin^  5  A.  &  £.  (/)  Shippey  v.  Derriton,  5  Esp.  N.  P. 

856.  C.  190. 
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only  intended  to  protect  persons  from  having  parol  agreements  im- 
posed on  them.  In  this  case,  the  indorsement  says,  that  he  ^as 
unable  to  perform  the  agreement  for  the  premises,  and  it  is  written 
on  the  draft  of  the  lease  of  those  premises,  which  had  been  perused 
and  altered  by  his  own  attorney.  It  is  sufficient  with  respect  to  the 
case  from  Peere  Williams,  to  observe,  that  was  an  agreement  purely 
executory,  and  nothing  more  than  the  bare  draft  of  the  lease,  which 
was  not  signed  by  the  party.^  Where  the  lessee  of  a  house,  and 
his  partner  in  trade,  agreed  to  pay  the  lessor  annually,  during  the 
residue  of  the  lessee's  term,  ten  per  cent,  on  the  cost  of  new  build- 
ings if  the  lessor  would  erect  them  ;  it  was  holden  (^),  I.  That  this 
agreement  was  not  required  by  the  statute  of  frauds  to  be  in  writing ; 
2.  That  although  the  partner  quitted  the  premises,  he  was  liable  on 
this  collateral  wreement  during  the  residue  of  the  term.  So  where 
a  landlord  who  had  demised  premises  by  a  lease  for  a  term  of  years 
at  50/.  a  year,  after  some  years  were  expired,  a^eed  with  the  tenant 
to  lay  out  50/.  in  making  improvements  upon  tnem,  the  tenant  un- 
dertaking to  pay  the  landlord  an  increased  rent  of  5/.  a  year  during 
the  remamder  of  the  term,  to  commence  from  the  quarter  preceding 
the  completion  of  the  work :  the  agreement  was  reduced  into  writing 
bat  the  defendant  refrised  to  sign  it.  The  improvements  were  finished 
in  November,  1827,  and  the  defendant,  after  the  Christmas  follow- 
ing, p^d  the  increased  rent  for  that  quarter ;  but  refused  to  pay  it 
afterwards.  An  action  of  assumpsit  having  been  brought  for  the 
arrears  for  two  years  and  upwards ;  it  was  holden  (A),  that  the  land- 
lord was  entitled  to  recover ;  for  this  case  did  not  fall  within  the 
statute,  for  though  called  a  rent,  it  was  not  so  in  the  strict  techni- 
cal meaning  of  the  term ;  it  was  a  matter  of  mere  personal  contract, 
and  that  this  case  was  governed  by  the  foregoing  of  Hoby  v.  Roebuck. 

Any  uncertain  Interest  in  Land.] — The  defendant  had  agreed  (t), 
by  parol,  that  the  plaintiff  should  have  the  liberty  of  stackmg  coals 
upon  part  of  a  close  belonging  to  the  defendant,  for  the  term  of 
seven  years ;  and  that  during  this  term,  the  plaintiff  should  have 
the  sole  use  of  that  part  of  uie  close  (3).  After  the  plaintiff  had, 
pursuant  to  this  agreement,  enjoyed  the  liberty  of  stacking  coals  for 
three  years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven  years! 
1^,  C.  J.,  and  Denison^  J.,  were  of  opinion  that  it  was ;  observing, 
that  in  tJbe  case  of  Webb  v.  Paternoster^  Palm.  71,  it  was  laid  down 

(jf)  Hobjf  T.  Roebuck  and  (mother,  7  argued  and  a4Jouraed,  will  be  found  in 

Ttemt.  157.  Serjt.  HiU's  MSS.  toL  26,  p.  287 ;  and  see 

(A)  JkmMm  t.  Road,  3  B.  &  Ad.  899.  Sugden's  Law  of  Vendors  and  Purchasers, 

(0   Wood  T.  Lake,  Say.  Rep.  3.     A  toL  1,  p.  138,  lOth  edition, 
short  note  of  this  case,  when  it  was  first 


(3)  From  a  MS.  note  of  this  case  it  appears,  that  the  consideration  to  be 
ptid  by  the  plaintiff  for  the  liberty  of  stacking  the  coals,  was  20«.  for  every 
stack. 


that  the  grant  of  a  license  to  stack  hay  upon  land  did  not  amoonfc 
to  a  lease  of  the  land ;  and  although  it  was  said  in  that  case«  that 
such  a  license,  provided  the  grant  were  for  a  time  certwn,  was  1x19- 
vocable,  yet  it  did  not  follow,  that  an  interest  in  the  land  did  tberel^ 
pass.  AA  the  agreement,  in  the  present  case,  was  only  for  an  oaaa 
mentand  not  for  an  interest  in  the  land,  it  did  notamount  toaleaae^; 
and,  consequently,  it  was,  notwithstanding  the  statute,  good  far  seven 
years.  Foster^  J.,  concurred  in  opinion,  that  the  agreement  didju^ 
amount  to  a.lease ;  but  he  inclined  to  be  of  opinion,  that  the  words 
in  the  statute,  "  any  imcertain  interest  in  land,^  extended  to  this 
agreement,  and  consequently  that  it  was  not  good  for  move  than 
three  years.  Lee^  C.  J.,  and  Denisony  J.,  were  of  opinion  ihit 
these  words  related  only  to  interests  which  are  uncertain  as  to  die 
time  of  their  duration.  After  consideration ;  it  was  holden,  that  ^the 
agreement,  though  by  parol,  was  good  for  seven  years.  TSbifi 
authority,  however,  appears  questionable,  on  the  ground  that  anonsp 
ment  cannot  be  granted  even  for  a  term  of  years  without  deed.(iyi. 
Although  the  parol  grant  of  an  easement  cannot  be  enforced,  j^  iji 
may  operate  as  a  license,  and  may  be  set  up  as  a  defence  to  juiaotioii 
of  trespass  (Q. 

[Shall  have  the  Force  and  Effect  of  Leases  at  wUl  only.]  Not- 
withstanding these  words,  a  lease  by  parol,  for  a  longw  term  than 
three  years,  will  enure  as  a  tenancy  from  year  to  year.  In  an 
action  against  a  tenant  (m),  for  double  rent,  for  holding  over  aftv 
the  expiration  of  his  term,  and  a  regular  notice  to  qmt,  the  :Ssat 
count  in  the  declaration  stated  a  holding  under  a  certain  teem, 
determinable  on  the  12th  of  May  then  last  past ;  and  other  eounks 
stated  a  holding  from  year  to  year,  determinable  on  the  same  dagr. 
It  appeared  in  evidence,  that  Uie  defendant  had  held  the  premissa 
for  two  or  three  years,  under  a  parol  demise  for  twenty-one  jrears 
from  the  day  mentioned,  to  which  the  notice  to  quit  referredU  It 
was  contended,  at  the  trial,  that  the  holding  should  have  been 
stated  according  to  the  legal  operation  of  it,  as  a  tenancy  at  will ; 
and  as  there  was  not  any  count  adapted  to  that  statement,  .tb^e 
plaintiff  ought  to  be  nonsuited.  Rooke^  J.,  however,  considerii^g 
that  it  amounted  to  a  tenancy  from  year  to  year,  overruled  the 
objection,  and  plaintiff  obtained  a  verdict.  On  motion  to  set  aside 
the  verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyon^  C.  J«, 
said,  that  the  direction  was  right,  for  such  holding  now  operates 
as  a  tenancy  from  year  to  year.  The  meaning  of  the  statute  was, 
that  such  an  agreement  should  not  operate  as  a  term ;  but  what 
was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
construed  to  enure  as  a  tenancy  from  year  to  year.  If  a  Jandloid 
lease  for  seven  years  by  parol  (n),  and  agree  that  the  tenant  shal 
enter  at  Lady  Day  and  quit  at  Candlemas,  though  the  lease  be 

{k)  Bird  v.  Hiffffituon,  4  Nev.  &  M.  505 ;      P.  &  D.  5. 
and  see  Williams  v.  Morris,  8  M.  &  W.  488.  (m)  Oayton  t.  Bldkty,  S  T.  R.  8. 

(0  Wood  T.  Manley,  11  A.  &  E.  34 ;  3  (ii)  Doe  d.  Rigge,  t.  BM,  5  T.  B.4f  1« 
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mM  hf  ihe  rtatate  of  frandB,  bb  to  ihe  duration  of  the  tenn,  the 
ifloant  holde  under  ihe  termB  of  the  lease,  in  other  respects ;  and 
iherefore  the  JandlcKrd  can  only  put  an  end  to  the  tenancy  at 
Cmdlemas. 

'9rd  Section* — ^  And  moreover,  '^t  no  leases,  estates,  or  inter- 
ests, either  of  freehfdd,  or  terms  of  years,  or  any  uncertain  interest^ 
not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuaffes,  manors,  lands,  tenements,  or  hereditaments,  shall  be 
assisnea,  granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in 
^writrng  signed  by  Ae  party  so  assigning,  eranting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfimy  authorized  by  writing^ 
or  by  act  and  operation  (o)  of  law."  The  mere  cancelling,  in  fact, 
of  a  lease  (p),  cannot  be  considered  as  either  a  deed  or  note  in 
writing  within  the  meaning  of  this  clause,  and,  consequently,  will 
not  be  a  surrender.  A  parol  assignment  of  a  lease  from  year  to 
Tear  is  void  under  this  clause  (9).  So  a  parol  surrender  of  a 
Ubbb  (r).  An  insufficient  notice  to  quit,  accepted  by  the  landlord, 
does  not  amount  to  a  surrender  by  operation  of  law ;  and  there  can- 
mot  be  a  surrender  to  operate  in  futuro  (s). 

For  the  statute  7  &  8  Vict.  c.  76,  ss.  3  &  4,  relating  to  partitions, 
exchanges,  assignments,  leases  and  surrenders  in  writing,  see  ante^ 
pp.  494  n.,  506,  624. 


n.  Fourth  and  seventeenth  Sections  relating  to  Agreements^  p.  845  ^ 
On  the  Effect  of  Parol  Evidence  of  a  Variation  or 
Waiver  of  a  Written  Agreement^  p.  874. 

4<A  Section. — "  No  action  shall  be  brought,  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to  answer 
damages  out  of  his  own  estate ;  or  to  charge  the  defendant,  upon 
any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of 'another  person;  or  to  charge  any  person,  upon  any  agreement 
made  upon  consideration  of  marriage ;  or  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  cob- 
eeming  them ;  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  sdme  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized.**  This  section  was  intended  for  the  relief  of 
personal  representatives  and  others,  and  it  was  not  thereby  in- 
tended that  they  should  be  charged  further  or  otherwise  thim  by 

(o)  Tkonuu  T.  Cook,  2  B.  &  A.  119.  (r)  Maiikew*  ▼.  8awU,  8  Taunt.  270 ; 

(p  )  Roe  tL  BerMey  t.  AVp.  qf  York,  2  Moore,  262,  8.  C. 

6  East,  86 ;  Doe  d.  Omrtail  ▼.  Tkomae,  9  («)  Johnatone  v.  Hudlettome,  4  B.  &  C. 

B.  &  C.  288.  922,  cited  by  Parke,  in  JDoe  d,  Mwrrell,  t. 

(f  )  Botilmg  t.  Mmrtki,  1  Campb.  318.  HUuHurd,  3  M.  &  W.  832. 
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common  law  they  were  chargeable*  Before  the  statute,  a  promiae 
made,  with  reference  to  any  of  the  subjects  mentioned  in  thk 
section,  would  not  have  made  the  party  promising  liable,  unleoB 
such  promise  had  been  founded  on  a  sufficient  consideration  (i^). 
The  same  rules  since  the  statute,  with  this  addition,  that  sadi 
promise,  and  the  consideration  (u)  on  which  it  is  founded,  must  be 
m  writing,  and  be  signed  by  the  party  to  be  charged,  or  his  ag^at. 
It  is  not,  however  (a;),  necessary  that  such  consideration  should 
appear  in  express  terms ;  it  would  undoubtedly  be  sufficient  in  any 
case,  if  the  memorandum  is  so  framed  that  any  person  of  ordmaiy 
capacity  must  infer  from  the  perusal  of  it,  that  the  consideration 
stated  in  the  declaration,  and  no  other,  was  the  consideration  upon 
which  the  imdertaking  was  given.  If  an  action  is  brought  for  the 
non-performance  of  the  promise,  it  is  not  necessary  tmit  it  should 
be  stated  in  the  declaration  (v),  that  the  agreement  was  in  writing ; 
it  will  be  sufficient  for  the  plaintiff  to  produce  a  written  agreement 
in  evidence  at  the  trial  (4)  ;  but  if  such  agreement  be  pleaded  in 
bar  of  another  action,  it  must  be  shown,  on  the  face  oi  the  plea, 
that  it  was  in  writing ;  for,  otherwise,  it  would  not  appear,  that  it 
was  an  agreement  whereon  an  action  mi^ht  be  maintained  (z). 
The  objection  (a),  that  there  is  no  contract  m  writing,  need  not  be 
pleaded  specially,  but  may  be  set  up  under  non  assumpsit.  The 
word  "  action,^  duly  interpreted,  embraces  every  suit  in  equitv(6). 
Having  premised  that  the  preceding  remarks  apply  to  each  of  the 
clauses  in  this  section,  and  that  they  are  introduced  in  this  place 
for  the  sake  of  avoiding  repetition,  I  shall  proceed  to  consider  the 
several  clauses  separately. 

No  Action  shall  be  brought  to  charge  any  Executor  or  Administra- 
tor, upon  any  special  Promise  to  answer  Damages  out  of  his  cum 
Estate.] — The  leading  case  on  this  clause  is  that  of  Rann  v. 
Hughes  (c).     It  was  stated  in  the  declaration,  ^'that  disputes  had 


i: 


'/)  Barren  v.  Trut9ell,  4  Taunt.  117. 

[«)  Wain  T.  Warltera,  5  East,  10 ;  re- 
cognized in  Satmderi  t.  Wakefield,  4  B. 
&  A.  595,  and  Jenkint  t.  Reynolds,  3  B. 
&  B.  14;  although  Ld.  Bldon,  in  Esp. 
Mmei,  14  Yes.  189,  and  in  Ejsp,  Gardom, 
15  Yes.  286,  had  questioned  the  authority 
of  Wain  ▼•  Warlteri,  according  to  the  re- 
mark of  Dallai,  C.  J.,  in  Boehm  v.  Cdmb' 
bell,  8  Taunt.  682.  But  see  the  observa- 
tions of  Beat,  C.  J.,  on  the  two  cases  in 
Chancery  in  Morley  t.  Boothby,  3  Bingh. 
113.  See  also  Clancy  v.  Piggott,  2  A. 
&E.  481. 

(or)  Hawee  t.  Armstrong,  1  Bingh.  N. 
C.  761 ;  and  see  Raikes  ▼.  Todd,  8  A.  & 


£.  846 ;  1  P.  &  D.  138 ;  Kennaw^  t. 
TVeleavan,  5  M.  &  W.  498. 

(y)  Anon,,  Salk.  519 ;  3  Burr.  1890 ; 
per  Vates,  J.,  S.  P. 

(m)  Case  y.  Barber,  T.  Raym.  450. 

(a)  Eastwood  ▼.  Kenyon,  3  P.  &  D. 
276;  11  A.  &  E.  438;  Buttemere  t. 
Hayes,  5  M.  &  W.  456,  ante,  p.  124 ;  lee 
F)rieker  t.  Thomlinson,  1  M.  &  Gr.  772. 

{b)  Per  Lord  Bldon,  C,  Cooth  t.  /odK 
son,  6  Yes.  31. 

(c)  Rann  and  another.  Executors  qf 
Mary  Hughes,  ▼.  Isabella  Hughes,  Admi- 
nistratrix of  John  Hughes ;  D.  P.  14  May, 
1778;  4  Bro.  P.  C.  p.  27,  Tomlin's  ed.; 
7  T.  R.  350,  n. 


(4)  A  plea  of  tender  to  the  action  will  supersede  the  necessi^  of  this 
proof ;  for  by  payment  of  money  into  court  upon  that  plea  the  defendant 
admits  the  cause  of  action.    Mtddleton  v.  Brewer,  Peake's  N.  P.  C.  15. 
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arisen  between  the  testatrix  and  the  intestate,  which  had  been  referred 
to  arbitration ;  that  the  arbitrator  awarded,  that  the  intestate  should 
pay  to  the  testatrix  a  sum  of  money  on  a  day  appointed ;  that  after- 
wards the  intestate  died,  possessed  of  effects  sufficient  to  pay  the 
sum  awarded ;  that  at  the  time  of  the  death  of  the  testatrix,  the 
sum  awarded  remained  unpaid,  by  reason  of  which  the  defendant, 
as  administratrix,  became  hable  to  pay  the  plaintiff,  as  executors, 
the  said  sum,  and,  being  so  liable,  the  defendant,  (not  saying  as 
administratrix,)  in  consideration  thereof,  promised  to  pay  the  same.^ 
Pleas. — 1.  Non  assumpsit.  2.  Plene  administravit.  3.  An  out- 
standing debt,  on  bond,  and  plerie  administravit  prater.  The 
replication  took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffb 
on  the  first,  issue  and  damages  assessed :  on  the  other  issues,  for 
the  defendant.  The  plainti&  entered  judgment  for  the  damages 
assessed  and  costs,  against  the  defendant  generally.  On  a  writ  of 
error  in  the  Exchequer  Chamber,  it  was  assigned  for  error,  that  the 
defendant  was  impleaded  as  administratrix  of  the  intestate,  yet 
judgment  was  given  against  her  generally^  and  without  any  regard 
to  her  having  goods  of  the  intestate  in  her  hands  to  be  adminis- 
tered. The  Court  of  Exchequer  Chamber  reversed  the  judnnent. 
Upon  a  writ  of  error  from  this  judgment,  in  the  House  of  Lords, 
tli^  following  question  was  put  to  the  judges :  Whether  sufficient 
matter  appeared  upon  the  declaration  to  warrant,  after  verdict,  the 
judgment  entered  up  against  the  defendant  in  error  in  her  personal 
capacitv!  Skynner^  C.  B.,  delivered  the  unanimous  opinion  of 
the  judges: — 1.  That  there  was  not  a  sufficient  consideration  to 
support  this  demand,  as  a  personal  demand  against  the  defendant : 
inasmuch  as  the  defendant  did  not  derive  any  advantage  from  the 
promise,  for  it  was  a  promise  generally  to  pay  upon  request,  what 
she  was  liable  to  pay  upon  request  in  anotner  right,  and  the  pro- 
mise was  not  founded  on  any  consideration  of  forbearance,  or  the 
like,  which  might  have  supported  it.  2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance  of  its  being 
in  writing  Twhich  might  be  presumed  after  verdict,)  would  not  assist 
the  case ;  for  by  the  law  of  England,  an  agreement  merely  written, 
and  not  being  a  specialty,  required  a  consideration.  3.  That  the 
statute  of  frauds  nad  not  taken  away  the  necessity  of  a  considera- 
tion ;  for  that  statute  was  made  for  the  relief  of  personal  repre- 
sentatives; and  did  not  intend  to  charge  them  further,  than  by 
common  law  they  were  chargeable. 

Or  to  charge  the  Defendant  upon  any  special  Promise  to  answer 
for  the  Debt  J  Default^  or  Miscarriage  of  another  Person], — In  order 
to  bring  a  case  within  this  clause  of  the  statute,  it  is  essentially 
necessary  that  the  person,  on  whose  behalf  the  promise  is  made, 
should  be  liable,  as  well  as  the  promiser;  or,  as  it  is  sometimes 
expressed,  (though  the  propriety  of  the  expression  has  been  ques- 
tioned,) (5)  that  the  promise  should  be  collateral,  and  not  original. 

(5)  "  Many  of  the  doubts  upon  this  statute  have  arisen  from  making 
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This  distinotion  will  be  illustrated  by  the  IbUowing  cases,  whidr 
are  arranged  under  two  divisions :  first,  cases  witfam  the  statute'; 
secondly,  cases  not  within  the  statute. 

1.  CcLses  within  the  2nd  Clause  of  the  4eth  Section. — In  an  action 
upon  the  case,  the  plaintiff  declared,  that  the  defendant,  in  conmdch 
ration  that  the  plaintiff  would  let  his  gelding  out  to  hire  to  J.  S.(d% 
promised  the  plaintiff  that  J.  S.  should  re-deliver  the  ffelcUng,  hat 
that  J.  S.  never  did  re-deliver  him.     It  was  objected,  that  the 

i>laintiff  had  not  any  remedv  against  the  party  upon  the  contract* 
or  not  re-delivering  the  gelding,  except  by  an  action  of  trover  upon 
the  subsequent  tort,  in  case  of  demand  and  refusal ;  and,  therefore^ 
as  such  remedy  accrued  from  a  wrong,  subsequent  to  the  contract, 
the  present  case  was  not  within  the  meaning  of  the  statute ;  but 
the  court  overruled  the  objection,  observing,  that  the  party  was 
also  liable  in  detinue  upon  the  original  dehvery  or  bailment,  tibe 
bailment  bavins  been  such  as  in  its  nature  required  a  re-delivery; 
and  if  the  bauee  will  not  re-deliver  the  thing  bailed,  the  only 
adequate  remedy  is  an  action  of  detinue  against  the  bailee  ;  conse- 
quently, this  promise  of  the  defendant's,  that  J.  S.  should  re-deliver 
tne  horse  bailed,  for  which  there  was  a  remedy  against  J.  S.  upon: 
the  bailment,  was  a  collateral  promise,  and,  therefore,  a  promise  to 
answer  for  the  act  and  default  of  another,  within  the  statute.  A. 
had  wrongfully,  and  without  the  license  of  B.,  ridden  his  horse,  and 
thereby  caused  his  death ;  it  was  holden  (€),  that  a  promise  by  a 
third  person  to  pay  the  damage  thereby  sustained,  in  consideratioii 
that  B.  would  not  bring  any  action  against  A.,  is  a  collateral  pro- 
mise within  the  statute  of  frauds,  and  must  be  in  writing.  The 
defendant,  in  consideration  that  the  plaintiff  would  not  sue  J  •  S.  (/), 

E remised  to  pay  the  plaintiff  the  money  due  from  J.  S. :  this  was 
olden  to  be  within  the  statute,  for  there  was  not  any  consideratioii 
stated  for  which  the  plaintiff  had  promised  not  to  sue  ;  and  if  there 
had,  J.  S.  could  not  have  availed  himself  of  this  agreement  between 
the  defendant  and  plaintiff,  but  the  debt  would  still  have  subsisted, 
and,  consequently,  the  promise  was  collateral.  J.  S.  was  indebted 
to  the  plaintiff  in  a  sum  of  money  (y),  for  the  recovery  of  which  the 
plaintiff  had  commenced  an  action ;  whereupon  the  defendant,  in 
consideration  that  the  plaintiff  would  stay  his  action  against  J.  9., 
promised  to  pay  the  plaintiff  the  money  owing  to  him  by  J.  S. 
This  was  holden  to  be  clearly  within  the  statute ;  on  the  ground 
that  there  was  a  debt  of  another  still  subsisting,  and  a  promise  to 
pay  it.  So  also,  if  plaintiff  (A)  become  bail  for  a  stranger,  in  con- 
sideration of  defend[ant's  request,  and  of  defendant  promising  to 

(<Q  Buckmyr  ▼.  DamaU,  Ld.  Raym.  {g)  Fish  y.  Huichmaon^  2  Vf\^  94. 

1085 ;  Salk.  27,  B.  R. ;  6  Mod.  248,  8,  C.  (fi)  Green  y.  CrenweU,  10  A.  &  E.  453  ; 

Ut)  Kirkham  y.  Marter,  2  B.  &  A.  613.  2  P.  &  D.  430 ;   questioning  the  dedaixHi 

[/)  Rothwy  y.  Curry,  BuU.  N.  P.  281.  in  Thotwu  y.  Cook,  8  B.  &  C.  728. 


I 


use  of  the  word  collateral,  which  is  not  a  word  used  in  the  statute."  BuU. 
N.  P.  381. 
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indemnify  pkintiff  agsfaut  die  eonseqnences,  an  iwtiim  eumot  be 
naintftmea  nnleas  the  promise  be  in  writing. 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a  case 
within  the  statatd,  it  was  necessary  that  there  should  be  an  existing 
debt  owing  from  the  person  on*  whose  behalf  the  midiertaking  was 
made,  at  the  time  of  such  undertaking.     Hence,  a  promise  on  the 
behalf  of  another,  for  the  payment  of  the  price  of  goods,  before 
the  delivery  of  such  goods,  was  holden  not  within  the  statute : 
because  at  the  time  of  the  promise  there  was  not  any  debt  (i)  (6). 
But  this  distinction  was  overruled  in  the  following  cases : — In  an 
action  for  goods  sold  and  delivered  (A),  it  appeared  in  evidence,  that 
the  goods  in  question  had  been  delivered  to  J.  S.  in  consequence 
of  a  parol  promise  by  the  defendant  to  the  plaintiff  in  these  words, 
^  I  will  pay  you^  if  J.  8.  toill  not**    3.  S.  was  entered  as  the 
debtor  in  the  phdntiff^s  books.     The  court  were  of  opinion,  that 
this  promise  bv  the  defendant  was  a  collateral  undertaking  within 
the  statute.   The  defendant  had  asked  M.  (/)  (one  of  the  plaintiift,) 
n^ether  he  was  willing  to  serve  J.  S.  with  goods  ?  M.  answered,  that 
he  did  not  know  J.  S.;  to  which  the  defendant  replied,  ^*  If  you  do 
wot  know  him,  you  hnow  me,  and  I  will  see  you  paid.'^^M.  then  said, 
he  would  serve  him ;  to  which  the  defendant  answered,  **  He  is  a 
good  chap ;  but  I  will  see  you  paid.'"    A  letter  was  afterwards  re- 
ceived by  Uie  plainti&  from  J.  S.  containing  an  order  for  certain 
gfloods,  which  were  afterwards  sent  to  him.  T^e  plaintiflEs  made  J.  S. 
the  debtor  for  these  goods  in  their  books ;  J.  o.  having  refused  to 
pay  for  the  goods,  an  action  for  goods  sold  and  delivered  was  brought 
against  the  defendant.  The  court  held,  that  the  case  was  within  the 
statute,  there  not  having  been  any  promise  in  writing,  and  gave 
judgment  for  the  defendant ;  BuUer,  J .,  observing,  that  the  general 
Yole  now  was,  that  if  the  person  for  whose  use  the  goods  are  furnished 
he  liable,  any  other  promise  by  a  third  person  to  pay  that  debt  must 
he  in  writing. 

The  plaintiff,  a  woollen-draper,  in  London  (m),  employed  a  rider 
to  receive  OTders  from  his  customers  in  the  country.  The  defen- 
dant, meeting  with  the  rider  at  Deal,  desired  him  to  write  to  the 


(i)  Mm^irey   t.  Cmnh^kam,  Sittings  U)  Matmm  and  mwtk§t  v.  Wharamf  2. 


H.  T.  1778,  cHed  in  /ohm  t.  Cooper,      T.  R.  80. 
Cofvrp.  22S.  (m)  Andenm  t.  HapmoHt  I  H.  BL 120. 

(k)  J(m§§  T.  Ofoper,  Cowp.  227. 

(6)  In  Le^e  v.  Gibson,  B.  R.  M.  29  Geo.  III.»  MS.,  BuUer,  J.,  said, 
"that  he  had  always  been  of  opinion  that  Lord  MtmsfiekTs  doctrine  in 
Cmminffham  v.  Mowbray  was  right,  and  warranted  by  the  statute ;  because 
in  these  cases,  when  a  third  person  is  called  in,  the  real  meaning  is,  that 
the  party  will  not  trust  the  person  first  applying,  and  gives  credit  to  the 
last ;  that  Lord  Mansjleltfs  distinction  between  a  promise  made  at  the 
tirna  aad  afterwards  was  sound.  This  case  had  been  overruled,  but  he  had 
seen  no  reason  to  alter  his  opinion.'' 
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plMntiff,  to  request  him  to  supply  the  defendant's  son  (who  traded 
m  the  West  Indies,)  with  whatever  goods  he  mi^ht  want^  on  hi$^ 
the  defendant's  credit;  and  at  the  same  time  said,  ^'Use  my  son 
well ;  charge  him  as  low  as  possible,  and  /  will  he  bound  for  the 
payment  of  the  money^  as  far  as  800/.  or  1,000/."  The  rider  accord- 
mgly  wrote  to  the  plaintiff  the  following  letter:  *'  Mr.  Hayman 
of  this  town  says,  his  son  will  call  on  you,  and  leave  orders ;  and 
he  has  promised  me  to  see  you  paid,  if  it  amounts  to  1,000/. 
N.  B.  If  deal  for  twelve  months^  credit,  and  pay  in  six  or  eight 
months,  expects  discount  in  proportion.'"  Soon  after  the  son 
received  goods  from  the  plaintiff  to  the  amount  of  800/.,  which 
were  delivered  to  him  in  consequence  of  the  before-mentioned 
engagement  of  the  father.  The  son  was  debited  in  the  plaintijFs 
boohs f  and  having^  been  applied  to  for  payment,  wrote  the  following 
answer  to  the  plaintiff:  "In  answer  to  your  letter,  I  can  only  say, 
that  I  understand  your  credit  for  the  goods  was  twelve  months, 
which  was  also  mentioned  by  your  rider  to  my  father :  I  shall,  at 
this  rate,  make  you  remittances  for  the  different  parcels  as  they 
become  due.^  The  son  afterwards  became  a  banlarupt ;  and  tins 
action  was  brought  against  the  father,  to  recover  the  value  of  the 
goods.  Heathy  J.,  (who  tried  the  cause,)  directed  the  jury  to  con- 
sider whether  the  plaintiff  gave  credit  to  the  defendant  alone^  or  to 
him  together  with  his  son  ;  that  in  the  former  case  they  should  find 
a  verdict  for  the  plaintiff;  in  the  latter  for  the  defendant;  being 
of  opinion,  that  if  any  credit  was  given  to  the  son,  the  promise  (H 
the  defendant,  not  being  in  writing,  was  void  by  the  statute.  A 
verdict  was  found  for  the  defendant,  and  a  rule  obtained  to  set  it 
aside;  which  the  court  afterwards  dischar^d,  being  clearly  of 
opinion,  that  this  promise,  not  being  in  writmg,  was  void  by  the 
statute,  as  it  appeared  from  the  letter  of  Hayman,  the  son,  that 
credit  was  given  to  him  as  well  as  to  the  defendajit.  Where  a 
parol  agreement  is  entered  into  for  the  payment  of  the  debt  (n), 
or  part  of  the  debt,  of  another  person,  and  also  for  the  performance 
of  some  other  act,  the  promise  to  perform  which  would  not  of  itself 
be  required  to  be  in  writing,  an  action  cannot  be  maintained  on 
such  agreement;  because  the  agreement  being  entire,  it  is  inca- 
pable of  separation,  so  as  to  enable  the  plaintiff  to  recover  on  one 
part  alone.  J.  S.  being  indebted  to  several  persons  (o),  and  among 
others  to  the  plaintiff,  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  his  debt,)  and  a 
proposal  having  been  made,  at  a  meeting  of  the  creditors,  that 
they  should  receive  a  composition  of  \Qs.  in  the  pound;  all  the 
creditors  consented  to  take  it  except  the  plaintiff,  who  refused  to 
consent,  unless  the  law  expenses  before  mentioned  were  also  paid ; 
whereupon  the  defendant  promised  to  pay  those  expenses,  and  to 
accept  bills  drawn  by  the  plaintiff  on  him  to  the  amount  of  the 

(f>)  Lesington  t.  Clarke,  2  Yentr.  223.      cognized  in  Thonuu  t.  WUiiami,  10  B.  & 
(o)  Chafer  t.  Beckett,  7  T.  R.  201,  re-      C.  664,  %ndpo»t,  p.  854. 
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oompoBition.  The  plamtiff  accordingly  drew  biUs  on  the  defendant 
to  that  amount,  which  he  accepted  and  paid ;  but  the  defendant 
having  refused  to  pay  the  law  expenses,  tne  plaintiff  paid  them  to 
his  own  attorney,  and  then  brought  an  action  against  the  defendant, 
declaring  on  the  special  agreement,  and  also  for  money  paid :  it  was 
holden,  1st,  That  the  agreement  being  by  parol^  the  plaintiff  could 
not  recover  on  the  special  count ;  for,  though  the  agreement  was  to 
do  something  beyond  payment  of  part  of  the  debt  of  another,  yet, 
being  entire,  the  plaintiff  could  not  separate  it,  and  recover  on  one 

ronly.  2dly,  That  the  plaintiff  could  not  recover  on  the  count 
money  paid;  because,  in  order  to  support  that  count,  there 
should  have  been  evidence  of  the  plaintiff  having  paid  a  sum  of 
money  which  defendant  was  bound  to  pay ;  whereas  here  the  plain- 
tiff, not  the  defendant,  was  bound  to  pay  the  law  expenses.  Where 
a  defendant,  having  entered  into  a  guarantee  in  writing,  and  be- 
come liable  upon  it,  at  a  period  of  more  than  six  years  before  the 
commencement  of  suit,  verbally  promised  within  six  years  that  the 
matter  should  be  arranged,  and  afterwards,  upon  an  action  being 
brought,  pleaded  actio  non  accrevity  &c.;  it  was  holden  (p),  that  the 
statute  of  frauds  having  been  once  satisfied  by  the  original  promise 
being  in  writing,  it  was  not  necessary,  in  order  to  take  the  case  out 
of  the  statute  of  limitations,  that  the  latter  promise  should  also  be 
in  writing.    But  see  stat.  9  Oeo.  IV.  c.  14,  s.  1,  ante^  p.  146. 

A.,  an  agent  for  some  manufacturers,  sells  to  B.,  who  likewise 
acted  as  an  agent,  a  quantity  of  shoes,  and  receives  bills  of  ex- 
change in  pavment.  B.,  being  pressed  to  indorse  them,  refuses ; 
bat  writes  a  letter  to  A.,  in  which  he  incloses  the  bills  ;  and  adds, 
^  that  should  they  not  be  honoured  when  due,  he  (B.)  would  see 
them  paid ;" — ^it  was  holden  {q\  that  this  was  a  sufficient  agreement 
within  the  statute  to  bind  B.  to  pay  for  the  goods,  in  default  of  his 
principal. 

2.  Cases  not  within  the  2nd  Clause  of  the  ^ih  Section.^^An 
action  having  been  brought  against  the  defen^nt,  an  attorney,  and 
two  others,  for  appearing  for  the  plaintiff  without  a  warrant,  the 
record  was  carried  down  to  be  tried  at  the  assizes  (r),  when  the  de- 
fendant promised,  in  consideration  that  the  plaintiff  would  not  fur- 
ther prosecute  the  action,  defendant  would  pay  10/.  and  costs  of  suit. 
In  an  action  on  this  promise,  the  question  was,  whether  this  was  a 
promise  within  the  statute ;  and  it  was  holden,  that  it  was  not ;  as 
not  being  a  promise  to  pay  the  debt  of  another,  but  to  pay  the 
party^s  own  aebt.  A.,  the  plaintiff's  testator  («),  brought  an  action 
of  assault  and  battery  against  J.  S. ;  the  cause  being  at  issue,  the 
record  entered,  and  just  coming  on  to  be  tried,  the  defendant,  in 

{p  )  GMtnu  T.  M^Catknd,  1.  B.  &  A.  (r)  Siephetu  v.  Squin,  5  Mod.  205. 

690.  («)  Read  v.  Noih,  1  Wils.  305,  recog- 

Morrii  t.  Staeey,  Holt's  N.  P.  C.      nized  in  Bird  v.  Oammouy  3  Bingh.  N.  C. 

889  ;  5  Scott,  213,  tmie,  p.  148. 
VOL.  n.  M 
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consideration  that  A.  would  withdraw  the  record,  promised  to  fmy^ 
him  a  sum  of  money,  and  the  costs  to  thai  time;  wherenpoir^ 
A.  withdrew  his  record;  A.  died:  the  plaintiff,  his  exeeatoTy 
brought  this  action  upon  the  special  promise  of  defendant.  The- 
defendant  pleaded  the  statute  of  frauds,  viz.  that  there  was  not  any 
agreement  in  writing,  touching  the  promise.  On  demurrer,  the^ 
court  gave  judgment  for  the  plaintiff;  being  of  opinion,  that  this 
promise  was  not  within  the  statute ;  that  it  was  an  original  promise 
sufficient  to  found  an  assumpsit  against  the  defendant ;  that  it  was 
a  lien  upon  the  defendant,  and  upon  him  only ;  that  J.  S.  was  not  a 
debtor ;  the  cause  was  not  tried  ;  it  did  not  appear  that  J.  S.  had 
been  guilty  of  any  default  or  miscarriage ;  there  might  have  been  a 
verdict  for  him,  if  the  cause  had  been  tried ;  J.  S.  never  was  liaUe 
to  the  particular  debt,  damages,  or  costs ;  that  the  true  difference 
was  between  an  original  promise,  and  a  collateral  promise;  the 
former  promise  was  not  within  the  statute,  the  latter  was*  In  an 
action  of  indebitatus  (issumvsit,  for  money  laid  out  to  the  use  of  de- 
fendant (0,  by  the  plaintiil,  at  the  request  of  the  defendant,  the  evi* 
dence  was  that  one  D.  coming  to  the  plaintiff,  by  the  defendant's 
order,  for  money  to  pay  some  worinnen  who  had  been  employed  in 
the  garden  of  J.  S.,  the  infant  grandson  of  defendant,  the  plaintiff 
refused  to  pay  the  money  unless  the  defendant  would  sign  a  receipt* 
Whereupon  the  defendant  wrote  the  following  note,  viz.  ^'  This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mr.  D.,  on  the  accomit 
of  J.  S.,  for  the  workmen's  use,  the  sum  of  <£*  ;*'  signed  by  the 

defendant.  It  was  objected,  that  this  was  evidence  oniifyot  a  coUai» 
tend  security,  and  not  ef  a  debt  from  the  defendant.  But  per  Cwr^ 
the  money  was  manifestly  advanced  on  the  defendant's  credit ;  and 
its  being  on  account  of  the  defendant's  grandson,  an  infant,  is  a  mat- 
ter merely  between  the  defendant  and  tne  infant.  The  defendant  is 
the  debtor  to  the  plaintiff;  the  objection  arises  from  an  ambiguous 
use  of  the  term  collateral  promise ;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency ;  as,  if  such 
a  one  does  not  pay,  I  wiD.  It  is  also  applied  to  a  joint  undertakings 
which  is  joint  and  several,  and  it  is  called  collateral  as  between  the 
two  debtors,  but  it  is  original  in  each  of  them  as  to  the  creditor ;  so 
in  this  case,  there  is  an  original  undertaking  by  the  defendant^ 
though,  perhaps,  she  may  undertake  this  as  a  security  for  her 
grandson,  as  between  him  and  her.  The  defendant  is  the  only 
original  debtor ;  for  the  infant  never  could  be  liable.  A.,  being 
indebted  to  the  plaintiff  for  the  rent  of  a  dwelling-house  (ti),  in 
arrear  for  three  quarters  of  a  year,  and  becoming  insolvent,  made  a 
bill  of  sale  of  all  his  goods  in  the  house,  to  the  defendant  Leaner,  in 
trust,  to  be  sold  by  him  as  broker,  for  the  benefit  of  A.'s  creditors  ; 

(0  HarriM  v.  Huntbach,  1  Burr.  373,  borough^  C.  J.,  and  Oom,  J.,  in  CatiUmg 

and  MSS.  v.  Aubert,  2  East,  325  ;  Edward*  t.  JTefl^, 

(«)  mUwnu  V.  Leaper,  2  Wils.  308;  6  M.  &  S.204;  mdia Bampton r. Ptmm^ 

3  Burr.  1886 ;  8.  C,  recognized  bj  SUen^  4  Bingh.  264. 
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defendant  accordingly  advertised  a  sale:  on  the  morning  of  the 
sale,  and  while  the  defendant  was  in  possession  of  the  goods  upon 
the  premises,  the  plaintiff  (the  landlord)  came  there  to  distrain  for 
hm  rent ;  whereupon  the  defendant,  in  consideration  that  the  plain- 
tiff would  not  distrain,  promised  to  pay  the  plaintiff  the  rent  in 
anrear.  Upon  this  promise  of  the  defendant  an  action  was  brought, 
and  the  question  was,  whether  the  promise  was  within  the  statute. 
Ife  was  holden,  that  it  was  not  (7).  In  the  foregoing  case,  although 
there  was  no  actual  distress,  yet  there  was  a  power  of  immediate 
distress,  mid  an  intention  to  enforce  it ;  it  should  seem,  therefore, 


(7)  It  is  extremely  difficult  to  collect  fh>m  the  reports  the  precise 
ammd  on  which  this  case  was  decided.  Lord  Manifield,  C.  J.,  and 
WUtmoip  J.,  seemed  to  have  founded  their  opinion  on  a  supposition  that  the 
plaintiff  had  actually  distrained  and  was  in  possession  of  the  goods  at  the 
time  when  the  promise  was  made ;  but  the  fact  was,  that  the  plaintiff  was 
not  in  possession,  (see  2  Wils.  308,)  he  had  merely  given  notice  to  dis- 
train. See  the  remark  of  Lawrence^  J.  (2  East,  330).  Tatea^  J.,  arsued 
upon  the  ground  of  the  defendant  being  in  possession,  and  seems  to  have 
thought  that  the  defendant  derived  an  advantage  from  the  plaintiff's  per- 
mitting him  to  proceed  in  the  sale  of  the  goods ;  and  that  this  was  an 
original  consideration  to  the  defendant.  Aston^  J.,  considered  the  goods 
as  the  only  debtor ;  and  consequently  that  the  promise  was  not  a  promise 
to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  decision ;  but 
whatever  may  have  been  the  grounds  on  which  it  proceeded,  the  case  has 
since  been  recognized.  In  assumpsit  for  the  repair  of  a  carriage,  it  ap- 
peared that  the  carriaee  had  been  bought  by  J.  at,  but  had  been  sent  to 
OS  repaired  by  the  defendant.  When  the  repairs  were  done,  the  defendant 
directed  the  plaintiff  to  pack  up  the  carriage,  and  send  it  on  board  ship. 
Upon  the  plaintiff's  inquiring  who  was  to  pay  for  the  repairs,  the  defen- 
dimt  said,  as  he  had  sent  the  carriage,  he  would  pay  for  the  repairs. 
Accordingly,  the  carriage  was  packed  up  and  sent  on  board  ship,  and  a 
bill  made  out  and  delivered  to  the  defendant.  It  was  contendea,  on  the 
part  of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writing ; 
tynt  per  Lord  Eldcn^  C.  J.,  in  general  cases  to  make  a  person  liable  for 
goods  delivered  to  another,  there  must  be  either  an  original  undertaking 
bj  him,  so  that  the  credit  was  ^ven  solely  to  him  ;  or  there  must  be  a 
note  in  writing.  There  may,  however,  be  cases  where  this  rule  does  not 
apply  :  If  a  penon  obtains  posseuion  of  goods,  on  which  the  landlord 
has  a  light  to  distrain  for  rent,  and  he  promises  to  pay  the  rent,  though 
it  is  clearly  the  debt  of  another,  yet  a  note  in  writing  is  not  necessary. 
That  applies  precisely  to  the  present  case.  The  plaint^  had,  to  a  certain 
extent,  a  lien  on  the  carriage,  and  he  parted  with  it  on  the  defendant's 
promise  to  pay.  This  takes  the  case  out  of  the  statute.  Houlditch  v. 
Milne,  3  £sp.  N.  P.  C.  86.  So  where  plaintiff  having  distrained  for  rent 
anear,  goods,  which  the  tenant  was  at  that  time  about  to  sell,  agreed 
with  derendants  to  deliver  up  the  goods,  and  to  permit  them  to  be  sold 
by  one  of  defendants  for  the  tenant,  upon  defendant's  joint  undertaking  to 
pay  to  plaintiff  all  such  rent  as  should  appear  to  be  due  to  him  from  the 
tenant.     Edwards  v.  Kelly,  6  M.  &  S.  204. 
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that  the  judges  must  have  considered  that  power  as  equivalent  to 
an  actual  distress ;  and  the  promise  extended  only  to  the  amount 
of  the  arrears  and  rent  then  due,  and  for  which  the  right  of  distress 
might  have  been  immediately  exercised.  But  where  the  promise 
was  to  pay  the  arrears  of  rent  then  due,  and  also  the  accruing 
rent  up  to  a  future  day,  and  this  promise  was  by  word  only;  it 
was  holden,  that  the  promise  to  pay  the  accruing  rent  exceeded 
the  consideration,  and  could  not  be  sustained  on  the  ground  oa 
which  former  cases  had  been  sustained,  and  was  nothing  more  than 
a  promise  to  pay  money  that  would  become  due  from  a  third 

Krson  (x) ;  and  consequently,  being  within  the  mischief  intended  to 
remedied  by  the  statute,  was  void ;  and  being  void  in  part,  could 
not  be  held  good  as  to  the  other  part  (y).  The  words  of  this 
section  have  alwavs  been  construed  to  mean,  that  the  person  for 
whose  debt  the  collateral  promise  is  made,  must  still  remain  himself 
liable  to  the  debt.  Hence,  where  a  defendant,  taken  on  a  ca.  sa^ 
is  discharged  out  of  custody  by  consent  of  the  plaintiff,  the  debt 
itself  is  extinguished ;  and  therefore  a  promise  by  a  third  person  to 
pay  that  debt  on  condition  of  that  discharge  is  an  original  promise, 
and  not  within  the  statute  (z). 

The  case  of  Keate  v.  Temple^  1  Bos.  &  Pul.  158,  where  a 
question  arose  on  the  clause  of  the  statute  now  under  consideration, 
is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff  who  was  the  broker  of  J.  S.  (a),  having  policies  of 
assurance  of  great  value  in  his  hands,  belonging  to  J.  S.,  accepted 
several  bills  for  the  accommodation  of  J.  S.  A  loss  having 
happened  on  the  policies,  which  the  underwriters  had  agreed  to 
pay,  but  which  J.  S.  could  not  receive  without  having  the  polides 
to  produce,  the  plaintiff  was  applied  to,  to  give  them  up  for  that 
purpose  to  the  defendant,  into  whose  hands  J.  S.  had  at  that  time 
transferred  the  management  of  his  insurance  concerns.  Some  of 
the  plaintiff's  acceptances  being  then  outstanding,  (and  particu- 
larly an  acceptance  on  a  bill  in  the  hands  of  J.  N.)  upon  which 
writs  had  been  sued  out  (though  not  then  executed)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  executor,  the  plaintiff  refused  to 
deliver  up  the  policies,  they  being  the  only  securities  he  had 
against  his  acceptances,  without  an  indemnity ;  whereupon  it  was 
verbally  agreed  between  plaintiff,  defendant,  and  J.  S.,  that  the 
defendant,  upon  the  policies  being  made  over  to  him,  should  pay 
the  amount  of  the  bill  in  the  hands  of  J.  N.,  with  the  costs 
incurred,  and  should  lodge  money  in  a  banker's  hands  for  the  satis- 

(s)  Thowui9  T.  William»,lO  B.  & C. 664.  B.  933 ;  1  G.  &  D.  31 1. 

(y)  Lexington  y.  Clarke,  2  Ventr.  223 ;  (a)  Cattlmg  t.  Anbert,  2  East,  325, 

C^aier  y.  Beeket,  7  T.  R.  201.     See  also  cited  by  Parke,  B.,  in  Andrewe  v.  AnsIA, 

Meehelen  t.  Wallace,  7  A.  &  E.  49.  2  Cr.  M.  &  R.  631,  as  an  exception  to  tlie 

(j)  Chodman  y.  Chaee,  1  B.  &  A.  297,  general  rule  that  the  undertaking  is  odDa^ 

recognized  in  Butcher  v.  Steuart,  11  M.  teral,  whereyer  there  is  an  original  debt. 
&  W.  857,  and  in  Lane  v.  Burghari,  I  Q. 
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fiiction  of  the  remainder  of  the  acceptances  as  they  became  due. 
In  pursuance  of  this  agreement,  tne  defendant  paid  into  the 
banker's  hands  the  sum  agreed  on,  and  the  plaintiff  delivered  up 
the  policies  to  the  defendwt.  The  defendant  received  from  the 
underwriters  the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute  ;  but  refused  to  pay  the  debt  and  costs  on  the  bill 
in  J.  N/s  hands ;  in  conseauence  of  which  refusal  the  plaintiff  was 
arrested  at  the  suit  of  J.  Pf .  Upon  this  the  plaintiff  brought  an 
action  against  the  defendant,  declaring  upon  the  special  agreement, 
and  also  for  money  had  and  received.  The  question  was,  whether 
the  promise  of  the  defendant  to  pay  the  sum  due  from  J.  S.  for  the 
debt  and  costs,  on  having  the  policies  of  insurance  delivered  to  him, 
was  within  the  statute !  The  court  were  of  opinion,  that  it  was 
not ;    Lawrence^  J,,  observing,   '^  this  was  to  be  considered  as  a 

furchase  by  the  defendant  of  the  plaintiff's  interest  in  the  policies, 
t  was  not  a  bare  promise  to  the  creditor  to  pay  the  debt  of  another 
due  to  him,  but  a  promise  by  the  defendant  to  pay  what  the  plaintiff 
would  be  liable  to  pay,  if  the  plaintiff  would  furnish  him  with  the 
means  of  doing  it.  And  per  Ztf  Blanc^  J.  ^^  This  is  a  case  where 
one  man,  having  a  fund  in  his  hands,  which  was  adequate  to  the 
discharge  of  certain  incumbrances,  another  party  undeilook,  that  if 
the  fund  were  delivered  up  to  him,  he  would  take  it  with  the 
incumbrances ;  this,  therefore,  has  not  any  relation  to  the  statute 
of  frauds."  To  an  action  of  assumpsit  for  not  replacing  some  bank 
annuities  (&),  the  produce  of  which  had  been  paid  by  the  plaintiff  to 
the  defendant,  on  his  undertaking  to  replace  the  same  within  a 
certain  time ;  the  defence  was,  that  the  defendant  being  indebted 
to  the  plaintiff,  as  stated  in  the  declaration,  and  also  to  several 
other  persons,  an  investigation  was  had  of  his  affairs,  and  it  was 
found  that  his  estate  was  inadequate  to  the  payment  of  his  debts ; 
whereupon  it  was  agreed  between  the  plaintiff,  and  the  other 
creditors,  and  one  J.  S.,  that  J.  S.  should,  out  of  his  own  money, 
pay  the  plaintiff  and  the  other  creditors  lOs.  in  the  pound  on  the 
amount  of  their  debts,  to  be  received  by  them  in  full  satisfaction, 
and  that  they  should  assign  their  debts  to  J.  S. ;  that  J.  S.,  in 
pursuance  of  this  agreement,  tendered  out  of  his  own  money,  a  sum 
amounting  to  10s.  in  the  pound  on  the  debt  of  the  plaintiff,  which 
he  refused  to  accept.  It  was  objected,  that  the  undertaking  of  J.  S. 
not  being  in  writing,  this  defence  could  not  be  sustained.  But  the 
court  overruled  the  objection,  Chambre,  J.,  observing,  that  this  was 
a  contract  to  purchase  the  debts  of  the  several  creditors,  and  not  a 
contract  to  pay  the  debt  of  the  defendant.  It  was  of  the  substance 
of  the  agreement,  that  the  debts  should  remain  in  full  force  to  be 
assigned  to  J.  S.,  and  J.  S.  had  a  right  to  make  use  of  the  names  of 
the  original  creditors  to  recover  the  same  to  the  full  amount,  if 
defendant  had  effects  to  satisfy  the  debts.     He  concluded  with  this 

(6)  Amtey  v.  Marden,  1  Bos.  &  PuL  N.  R.  124. 
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remark :  ^^  We  all  agree  upon  the  point,  that  it  is  a  contract  for  the 
purchase  of  the  debtis  of  the  defendant,  which  is  not  prohibited  .fay 
the  statute  of  frauds." 

A  promise  (c)  to  a  debtor  to  pay  his  debt  to  a  third  person,  is  not 
a  promise  to  answer  for  the  debt  of  another  within  this  section, 
which  applies  only  to  promises  made  to  the  person,  to  whom  another 
is  answerable. 

To  bring  a  case  within  this  clause  there  must  be  a  good  con- 
sideration for  the  promise  in  writing  {d).  A  count  averring  that 
J.  A.  made  a  bill  of  sale  of  goods  to  the  plaintiff,  in  consideration 
of  a  debt  of  122/.  Ids.  due  from  J.  A.  to  the  plaintiff,  and  the 

Slaintiff  being  about  to  sell  his  goods  in  satisfaction  of  his  debt,  the 
efendant  undertook  to  pay  him  122/.  I9s.  if  he  would  forbear  to 
sell,  does  not  show  that  this  is  a  promise  to  pay  the  debt  of  another 
with  sufficient  distinctness  to  bring  the  case  within  the  statute  (e). 
A  written  proposal  to  pay  a  moiety  of  the  debt  of  another,  if  the 
creditor  will  at  a  specified  time  of  meeting  accept  this  proposal  and 
discharge  the  debtor,  is  not  binding  unless  the  creditor  accede  to 
the  terms  in  writing  (/). 

Or  to  charge  any  Person  upon  any  Agreement  made  in  Com- 
sideration  of  Marriage.^ — It  is  now  settled,  notwithstanding  former 
decisions  to  the  contrary  (^),  that  this  clause  does  not  extend  to 
mutual  promises  to  marry :  consequently,  such  promises  are  bind- 
ing, although  they  are  not  reduced  into  writing  and  signed  by  the 
ps^y.  The  plaintiff  declared  (A),  that  in  consideration  of  her 
having  promised  to  marry  the  defendant,  he  promised  to  many  her 
at  his  father's  death ;  and  averred,  that  the  father  was  dead,  but 
the  defendant  had  refused  to  marry  plaintiff,  and  had  since  married 
A.  B.  On  non-assumpsit  pleaded,  and  verdict  for  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  that  this  parol  promise  was  not  good 
in  law.  But  (after  argument)  it  was  holden,  that  the  case  was  not 
within  the  statute ;  for  that  this  clause  in  the  statute  related  only  to 
contracts  in  consideration  of  marriage  ;  and  the  defendant,  havii^ 
married  another  person,  had  disabled  himself  from  performing  the 
promise;  the  plaintiff,  therefore,  could  not  apply  to  the  spiritual 
court  to  have  a  performance  decreed,  and  consequently  was  entitled 
to  a  compensation  in  damages. 

Or  upon  any  Contract  or  Sale  ofLands^  ^c.  or  any  Interest  in  or 

concerning  them.] — It  must  be  observed,  that  the  statute  does  not 

expressly  and  immediately  vacate  such  contract,  if  made  by  parol ; 

it  only  precludes  the  bringing  an  action  to  enforce  it,  by  charging 

vthe  contracting  party,  or  his  representatives,  on   the  ground  of 

(c)  BoMiwood  v.Kenif(m,3V.SiD.276;  (g)  Philpott   v.   Wall^,  3  Lev.    S5; 
11  A.  &  E.  438.                                                 Freem.  241,  8.  C. 

(d)  Barren  v.  Tnuteli,  4  Taunt.  117.  (h)  Cork  v.  Baker,  1  Str.  34  ;  Harrinn 

(e)  lb.  T.  Cage,  Ld.  Raym.  386 ;  S.  P.  per  Ward, 
if)  Gaunt  V.  MUl,  IStcrk.  N.  P.  C.  10.      C.  B.,  Carth.  467,  8. 
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0adi  contncti  and  of  some  ftuppoeed  breach  thereof.  Hence,  if  the 
contract  be  executed,  the  parties  cannot  treat  it  as  a  nullity  (i). 
An  agreement  conferring  an  exclusive  right  to  the  vesture  of  land  (A), 
during  a  limited  time  and  for  given  purposes,  is  a  contract  or  sieJe 
of  an  interest  in,  or  at  least  an  interest  concerning,  lands ;  there- 
.fore,  an  agreement  to  sell  a  growing  crop  of  mowing  hay,  to  be 
mowed  and  made  into  hay  by  the  purchaser,  requires  a  written 
agreement.  So  also  a  sale  of  growing  poles  (/),  or  oi  growing  under- 
wood (in),  or  of  growing  fruit  (n),  is  within  the  4th  section.  Inde- 
bitatus assumpsit  for  a  crop  of  potatoes  bargained  and  sold  (o),  and 
dug  up  and  carried  away  by  virtue  of  such  bargain  and  sale.  On  th^ 
21st  day  of  November,  1807,  the  defendant  purchased  of  the  plaintiff, 
by  parol,  at  so  much  per  sack,  a  crop  of  potatoes  then  in  the 
ground.  The  defendant  was  to  dig  them  up  and  remove  them 
without  delay,  as  the  plaintiff  wanted  the  ground  for  other  pur- 
poses. The  defendant  accordingly  dug  up  and  carried  awa^  more 
than  half  the  crop,  but  was  prevented  by  the  frost  from  takmg  the 
xemainder.  The  plaintiff  brought  his  action  to  recover  the  value 
of  the  whole  crop.  The  defen£mt  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he  had 
taken.  It  was  objected,  that  this  was  a  contract  or  sale  of  an 
interest  in  land.  But  per  Lord  Ellenborough^  C.  J.  The  liberty 
which  the  defendant  had  of  entering  the  close  for  the  purpose  of 
taking  the  crop,  amounted  to  an  easement,  and  nothing  more.  No 
interest  in  the  land  itself  passed,  or  was  intended  to  pass,  by  the 
contract.  The  defendant  could  not  have  maintained  ejectment  to 
recover  possession  of  the  crop.  In  this  respect  this  case  differed 
materially  from  that  of  Crosby  v.  Wadstoorth^  which  he  was  not 
disposed  to  extend ;  in  that  case  the  subject-matter  of  the  contract 
was  the  prima  vestura,  for  which  ejectment  lies,  as  does  also  tres- 
pass qvare  clausum /regit.  But  trespass  qtiare  clausum  fregit  could 
not  be  brought  by  this  defendant  for  a  trespass  to  the  close  in  which 
the  crop  of  potatoes  grew.  It  did  not  follow,  that,  because  the 
crop  of  potatoes  was  not  at  the  time  of  the  contract  a  chattel,  it 
was,  therefore,  an  interest  in  land.  Bayley^  J.,  said,  it  was  a 
thing  whose  growth  was  at  an  end,  and  in  this  respect  distin- 
guishable from  the  case  of  Bristow  v.  Waddinaton  (p),  which  was 
a  contract  for  the  next  year's  crop  of  hops ;  and  that  he  considered 
the  land  merely  as  a  warehouse,  and  that  the  contract  was  sub- 
stantially the  same  thing,  as  if  the  potatoes  had  been  deposited  in 


(I)  Per  BUenborouffh,  C,  J,,  delivering 
Uie  opinion  of  the  court  in  Cmiy  v.  Wadt- 
worth,  6  East,  602. 

(it)  Croiby  v.  Wadtworth,  6  East,  602; 
Cwrrmgiom  ▼.  Rooii,  2  M.  &  W.  248. 

(0  Teal  T.  Auiy,  2  Brod.  &  Bingh.  99 ; 
4  Moore,  542.  See,  however,  Smith  v. 
Armon,  9  B.&  C.  561 ;  4  M.  &  Rj.  455. 

(m)  BeoreU  ▼.  Boxall,  1  Y.  &  J.  396. 


(n)  Bodwell  v.  PhiU^,  9  M.  &  W.  501. 

(o)  Parker  v.  Staniland,  11  East,  362. 
But  see  Mayfield  v.  Wadeley,  3  B.  &  C. 
364  ;  5  D.  &  Ry.  224. 

{p)  2  Bos.  &  Pul.  452,  in  which  case 
the  question  indirectly  arose,  bat  did  not 
require  decision.  See  as  to  the  authority  of 
this  case,  Rodwell  v.  Phillipe,  9  M.  &  W. 
503. 
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a  warehouse  at  the  time  of  the  sale.  And  if  the  potatoes  had  been 
sold  while  growing,  and  at  so  much  per  acre  (a),  to  be  due  and 
carried  away  by  the  purchaser,  without  any  time  limited ;  or  if  they 
had  been  in  a  growing  state,  and  sold  by  the  cover  (r),  to  be  turned 
up  by  the  seller ;  or  if  they  had  been  sold  in  a  similar  state  at  so 
much  per  sack  (5),  to  be  dug  by  the  purchaser  at  the  usual  time, 
and  to  be  then  paid  for ;  the  decision  would  have  been  the  same,  that 
such  sales  do  not  fall  within  the  4th  section.  Plaintiff  (0  and  de- 
fendant orally  agreed,  (in  August,)  that  defendant  should  give  45/. 
for  the  crop  of  com  on  plaintiff's  land,  and  the  profit  of  the  stubble 
afterwards ;  that  plaintiff  was  to  have  liberty  for  his  cattle  to  run 
with  defendant's;  and  that  defendant  was  also  to  have  some  potatoes 
growing  on  the  land,  and  whatever  lay  grass  was  in  the  fields ;  de- 
fendant was  to  harvest  the  com  and  dig  up  the  potatoes;  and  plain- 
tiff was  to  pay  the  tithe.  It  was  holden,  that  it  did  not  appear  to 
be  the  intention  of  the  parties  to  contract  for  any  interest  in  land, 
and,  therefore,  not  within  the  statute  of  frauds,  but  a  sale  of  goods 
and  chattels,  as  to  all  but  the  lay  grass,  and,  as  to  that,  a  contract 
for  the  agistment  of  the  defendant's  cattle.  A  parol  agreement  for 
the  sale  of  crops  may  be  good  between  an  outgoing  and  incoming 
tenant,  for  there  would  be  no  sale  of  any  interest  in  the  land,  for  that 
would  come  from  the  landlord  (11).  But  where  a  landlord  agreed  to 
let  a  farm  by  parol,  and  the  tenant  was  to  take  the  growing  crops 
and  pay  for  them,  and  also  for  the  work,  labour,  and  materials  m 
preparing  the  land  for  tillage ;  it  was  holden,  that  the  case  was 
vntnin  the  4th  section.  At  the  time  when  the  contract  was  made, 
the  crops  were  growing  upon  the  land,  the  tenant  was  to  have  had 
the  land  as  well  as  the  crops,  and  the  work,  labour,  and  materials 
were  so  incorporated  with  the  land  as  to  be  inseparable  from  it  (:r). 
An  action  of  indebitatus  assumpsit  (y),  with  a  count  on  a  quantum 
meruit,  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff  to  the 
defendant,  and  accordingly  reaped  for  his,  the  defendant's  own 
use ;  and  also  a  count  for  money  had  and  received.  The  case  was, 
that  the  plaintiff,  by  a  parol  agreement,  had  let  land  to  the  defen- 
dant, for  which  he  was  to  take  two  successive  crops,  and  to  render 
the  plaintiff  a  moiety  of  the  crops  in  lieu  of  rent.  While  the  crops 
of  the  second  year  were  on  the  ground,  an  appraisement  of  them 
was  taken  by  both  parties,  and  the  value  ascertained.  The  de- 
fendant having  afterwards  refused  to  pay  a  moiety  of  the  vabie, 
this  action  was  brought.  It  was  objected,  on  a  case  reserved,  that 
the  agreement  was  within  the  statute,  because  it  related  to  land; 
but  the  court  overruled  the  objection ;  -Eyre,  C.  J.,  observing,  that 

(q)  Warwick  v.  Bruce,  2  M.  &  S.  205.  (ii)  Mayfield  v.  Wadsley,  3   B.  ft  C. 

(r)  Evant  v.  Jtobertt,  5  B.  &  C.  829 ;  357  ;  5  D.  &  Ry.  224. 

8  D.  &  Ry.  611.  (jt)  E,  qf  Falmouth  v.  Thfmatt  1  Cr.& 

(#)  Sainsbury  v.Maiihewt.i  M.&W.343.  M.  89  ;   3  T}tw.  26. 

(0  Jones  V.  Flint,  10  A.  &  E.  753  ;   2  (y)  Poulter  v.  Killingbeck,  1   Bos.  & 

P.  &  D.  594.  Pul.  397. 
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the  circumstance  of  the  I4)prai8ement  seemed  to  put  an  end  to 
this  point.  It  was  true,  that,  as  the  case  originally  stood,  the  plain- 
tiff had  a  claim  to  a  moiety  of  the  produce  of  the  land,  under  a 
q)ecial  agreement ;  but  that  special  agreement  was  executed  by  the 
appraisement.  This  circumstance  of  the  appraisement  afforded 
clear  proof  that  the  plaintiff  sold  what  the  defendant  had  agreed 
was  his;  and  the  price  having  been  ascertained,  brought  this  to 
the  case  of  an  action  for  goods  sold  and  delivered  (8).  Where 
tenant,  on  expiration  of  term  being  about  to  remove  fixtures,  to 
which  he  was  entitled,  agreed  to  sell  them  to  his  landlord  at  a  valu- 
ation, which  was  afterwards,  and  after  the  time  expired,  made  and 
a*  ;ned  by  the  two  brokers ;  it  was  holden  (2;),  that  this  was  not  a 
e  of  anv  interest  in  land.  But  although  the  contract  is  not  itself 
whoUy  void  (a)  under  the  statute,  merelv  on  account  of  its  bein^  by 
parol,  so  that,  if  the  same  is  executed,  the  parties  cannot  treat  it  as 
a  nullity ;  yet,  while  it  remains  executory,  it  may  be  discharged  by 
parol,  before  anything  is  done  under  it  which  can  amount  to  a  part 
execution  of  it.    An  agreement  to  occupy  lodgings  at  a  yearly  rent, 

Syable  in  quarterly  portions,  (the  occupation  to  commence  on  a 
ture  dav,)  is  an  agreement  relating  to  an  interest  in  land,  within 
the  meaning  of  this  clause  (ft).  A.,  being  possessed  of  a  messuage 
and  premises  for  the  residue  of  a  certain  term  of  years,  agreed  with 
B.  to  relinquish  possession  to  him,  and  to  suffer  him  to  become 
tenant  thereof  for  the  residue  of  the  term,  in  consideration  of  B.'s 
paving  a  sum  of  money  towards  completing  some  repairs.  It  was 
holden  (c),  that  this  was  an  agreement  relating  to  the  sale  of 
an  interest  in  land.  This  clause  comprehends  sales  of  land  by  auc- 
tion as  well  as  other  sales  {d)  ;  hence,  where  land  had  been  sold  by 
auction,  and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff  declared 

Secially  on  the  contract ;  it  was  holden,  that  it  was  incumbent  on 
e  plaintiff  to  prove  a  contract  in  writing  (e),  in  the  manner  specified 

(m)  Maiiem  v.  Bunder^  1  Cr.  M.  &  R.  (d)  Walker  v.  CotutabU,  2  Esp.  N.  P. 

266.  C.  659  ;  1  Bos.  &  Pul.  306,  per  Brtkine, 

(m)  Cro9by  v.  fFadtwarih,  6  East,  602.  C,  in  Buekmaiter  v.  Harropt  7  Ves.  341. 

\bj  human  v.  Stamp,  1  Stark.  N.  P.  C.  (e)  Stantfield  v.  Johmon^  coram  £yr«, 

12,  Ld.  SOenboraugh,  C.  J.,  recognized  in  C.  J.,  1  Esp.  N.  P.  C.  101.     But  see  tlie 

Edge  V.  Strqffbrd,  ante,  p.  842.  remarks  of  Eldon,  C,  in  Colee  v.  TVeeo- 

(e)  Buttemere  t.  Hayei,  5  M.  &  W.  /AtcAr,  9  Ves.  jun.  249,  adopted  by  £r«iHiitf, 

456.  C,  in  Buekmaster  v.  Harrop,  ub,  tup. 


(8)  "  The  contract,  if  it  had  originally  concerned  an  interest  in  land, 
after  the  agreed  substitution  of  pecuniary  value  for  specific  produce,  no 
longer  did  so :  it  was  originally  an  agreement  to  render  what  should  have 
become  a  chattel,  t.  e.  part  of  a  several  crop  in  that  shape,  in  lieu  of  rent ; 
md  by  a  subsequent  agreement  it  was  changed  to  money  instead  of  re- 
maining a  specific  render  of  produce.''  Per  Ellenhonmghy  C.  J.,  6  East, 
612. 
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in  the  statute ;  and  that  the  entry  by  the  auctioneer  of  the  bu^tf% 
name  could  not  be  considered  as  a  sufficient  memorandum  and  sigDBr 
ture  of  the  agreement  so  as  to  satisfy  the  reauisitions  of  the  statute : 
although  a  different  doctrine  had  been  laid  aown  with  regard  to  the 
17th  section,  relating  to  the  sale  of  goods,  upon  the  construction  of 
which  it  has  been  holden  (/),  that  the  auctioneer  must  be  oonai- 
dered  as  the  agent  of  both  parties,  and  a  memorandum  made  hf 
him  sufficient  to  bind  the  bargain.  But  in  a  latter  case  of  Emmei^ 
ton  V.  Hedis  (g)^  it  was  solemnly  decided  that  a  signing  by  the  auc- 
tioneer is  a  signing  by  an  agent  for  the  purchaser,  althourii  the 
contract  be  a  contract  for  the  sale  of  an  interest  in  land.  N.  The 
purchaser  was  not  present  at  the  sale,  but  bid  by  an  agent.  The 
entry  of  the  name  of  the  best  bidder  by  the  auctioneer  in  his  book, 
is  just  the  same  as  if  the  bidder  had  written  his  own  name.  But 
putting  down  the  name  in  catalogue,  neither  attached  to,  nor  refer- 
ring to,  conditions  of  sale,  will  not  suffice  (A).  See  cases  deeded 
upon  the  17th  section,  post^  p.  870,  and  ante,  tit.  ^^Aucticm," 
p.  179. 

Or  upon  any  Agreement  that  is  not  to  be  performed  within  ike 
Space  of  One  Year  from  the  making  thereof.] — This  clause  ext^ids 
to  those  cases  only,  where,  by  the  express  agreement  of  the  "psrtjy 
the  act  is  not  to  be  performed  within  a  year.  Hence  it  has  been 
holden  (t),  that  a  promise  to  pay  money  on  the  return  of  a  ship, 
which  happened  not  to  return  within  two  years  after  the  promise 
made,  was  not  within  the  statute ;  for,  by  possibility,  the  shipm^g^ 
have  returned  within  a  year.  So  where  an  action  was  brought  upon 
an  agreement  (A),  in  which  the  defendant  promised,  for  one  guinea, 
to  give  the  plaintiff  so  many  on  the  day  of  his  marriage.  The  mar- 
riage did  not  take  effect  until  nine  years  after  the  agreement ;  and 
the  question  was,  whether  the  agreement  ought  to  have  be<Ni  in 
writinc^.  Holt,  C.  J.,  (before  whom  the  cause  was  tried,)  advised 
with  all  the  judges ;  and  it  was  said  by  the  majority  of  them,  (for 
there  was  a  diversity  of  opinion,  and  Holt  differed  from  the  majo- 
rity) (9),  "  Where  the  agreement  is  to  be  performed  upon  a  oon- 

(/)  Simon  v.  MetwUr,  1  Bl.  R.  599 ;  {i)  By  the  judges,  ex.  reL  TWflf ,  C.  J., 

8  Burr.  1921,  recognized  as  to  thii  point  Antm,,  Salk.  280,  recognixed  by  WUmat, 

in  ffinde  v.  WMtehouie,  7  East,  558.  J.,  in  3  Burr.  1281. 

(^)  2  Taunt.  38,  recognized  in  White  v.  (k)  Peter  v.  CbfR^/on,  Skin.  S53,  dtod 

Proctor,  4  Taunt.  209.  by  Denieon,  J.,  in  Fenton  v.  Bmblmmt  .3 

(A)  Kenworthy  t.  Schofleld,  2  B.  &  C.  Burr.  1281. 
945. 


(9)  If  the  marriage  had  taken  effect  within  the  year,  all  the  judges  agreed 
no  writing  was  necessary ;  but  as,  in  the  case  before  them,  the  marxiage 
did  not  happen  within  the  year,  but  nine  years  after  the  promise,  HM, 
C.  J.,  and  the  minority  of  the  judges,  were  of  opinion  that  it  ought  to  have 
been  in  writing,  because  the  design  of  the  statute  was,  not  to  trust  to  the 
memory  of  witnesses  for  a  longer  time  than  one  year.    See  Smith  v,  WeetaH 
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-tii^geiicy,  and  it  does  not  apftar  on  the  face  of  the  agreement  that 
it  IB  to  be  performed  after  the  year,  there  a  note  in  writing  is  not 
fneceeaary ;  for  the  contingency  might  happen  within  the  year ;  but 
where  it  appeare,  from  the  whole  tenor  of  the  agreement,  that  it  jb 
to  be  performed  after  the  year,  there  a  note  in  writing  is  necea- 
aary.'"  So  where  the  plaintiff  declared  (/),  that  the  defendant's 
testator,  in  consideration  that  the  plaintiff  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of  his 
faimly,  as  long  as  it  should  please  both  parties,  undertook  to  pay 
her  wages  at  the  rate  of  £  for  one  year ,  and  also  by  his  wul 

to  bequeath  to  her  an  annuity  of  £  for  life,  payable  yearly  from 
tie  day  of  his  death  ;  and  then  averred,  that  she  became  his  house- 
keeper, and  so  continued  for  three  years  and  upwards,  but  that  the 
defendant's  testator  had  not  bequeathed  her  the  annuity ;  the  agree- 
ment having  been  by  parol,  it  was  contended,  that  the  case  was 
within  the  statute,  for  it  could  not  be  performed  on  the  part  of  the 
testator  within  a  year;  for  a  whole  year  from  his  death  was  to 
elapse,  before  the  annuity,  or  any  part  of  it,  would  become  payable. 
To  this  it  was  answered,  that  tne  action  was  brought  for  the  tes- 
tator not  having  done  what  he  ought  to  have  done  in  his  lifetime, 
viz.  bequeathing  the  annuity  by  will,  which  might  have  been  done 
within  the  year.  The  court  held  the  case  not  within  the  statute  ; 
and  Denison,  J.,  said,  ''The  statute  of  frauds  plainly  means  an 
agreement  not  to  be  performed  within  the  space  of  a  year,  and 
expressly  and  specifically  so  agreed.  A  contingency  is  not  within  it, 
nor  any  case  that  depends  upon  a  contingency.  It  does  not  extend 
to  cases,  where  the  thing  may  be  performed  within  the  year.*^  Nor 
to  a  case,  where  the  work  agreed  to  be  done  was  done  entirely 
within  the  year  (m),  and  it  was  the  intention  of  the  parties,  founded 
on  a  reasonable  expectation  that  it  should  be  so ;  although  no  time 
was  fixed  by  the  agreement  for  the  performance.  So  where  A., 
being  indebted  to  the  plaintiff,  promised  plaintiff  that  in  considera- 
tion of  his  forbearing  to  sue,  A.'s  executor  should  pay  him  10,000/. ; 
it  was  holden  (n),  that  the  statute  did  not  require  this  promise  to 
be  in  writing. 

An  objection  upon  this  clause  was  taken  in  the  case  of  Poulter 
y.  KiUingbech^  1  Bos.  &  Pul.  397,  (ante^  p.  858,)  but  the  court  were 
of  opinion,  that  the  subsequent  agreement  reUeved  the  case  from 
the  objection.     By  the  word  performed,  in  this  clause,  the  legislsr 

(I)  J^bi/on  T.  Bmbhrt,  Bmw,,  3  Burr.      disting^hing  Boytlelf  t.  Drwmiumd,po9i, 
1278;  1  Bl.  R.  353,  8.  C,  p.  862. 

(ot)  JkmMm  v.  JUad,  3  B.  &  Ad.  906,  (n)  Wells  v.  Norton,  4  Bin^.  40. 


Lord  Raym.  316,  7.  Holt,  C.  J.,  had  expressed  the  same  opinion  with 
remct  to  the  necessity  of  the  contingency  happening  within  the  year  in 
order  to  take  a  case  out  of  the  statute,  in  Francam  v.  Foster,  Skin.  326 « 
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ture  meant  a  complete  and  not  a  partial  performance.  Hence,  if 
it  appear  to  have  been  the  understanding  of  the  parties  to  a  con- 
tract at  the  time,  that  it  was  not  to  be  completed  within  a  year  (o)i 
although  it  might  be  and  was  in  fact  in  part  performed  within  that 
time,  such  contract  is  within  this  clause,  and  if  the  requisites  of  the 
statute  are  not  complied  with,  it  cannot  be  enforced.  A  contract 
for  a  year's  service,  to  commence  at  a  subsequent  day,  being  a  con- 
tract not  to  be  performed  within  the  year,  is  within  this  clause,  and 
must  be  in  writing  (p).  A  contract  (9),  whereby  a  coachmaker 
agreed  to  let  a  carriage  for  a  term  of  five  years,  in  consideration  of 
receiving  an  annual  payment  for  the  use  of  it,  but  which,  by  the 
custom  of  the  trade,  is  determinable  at  any  time  within  that  period 
upon  the  payment  of  a  year's  hire,  is  an  agreement  not  to  be  pei^ 
formed  withm  a  year,  within  the  meaning  of  this  clause,  and,  there- 
fore, must  be  in  writing. 

Unless  the  Agreement  or  some  Memorandum  or  Note  thereof  shatt 
be  in  Writing.] — The  word  agreement  is  not  to  be  understood  in  the 
loose  incorrect  sense,  in  which  it  is  sometimes  used  as  synonymouB 
to  promise  or  undertaking^  but  in  its  proper  and  correct  sense,  as 
signifying  a  mutual  contract  on  consideration  between  two  or  more 
parties.  Hence,  the  whole  agreement,  that  is,  not  the  promise 
only,  but  the  consideration  on  which  it  is  founded,  must  be  in 
writing  (r).  The  word  "  agreement^*'  however,  is  satisfied  («),  if 
the  writing  states  the  subject-matter  of  the  contract,  the  consider- 
ation,  and  is  signed  by  the  party  to  be  chained ;  and  it  is  sufficient 
if  the  consideration  appear  by  necessary  inference  and  implication. 
But  where  (t)  B.  contracted,  by  a  writmg  signed  by  him  alone,  to 
work  for  plaintiff  in  his  trade,  and  for  no  other  person  during  twelve 
months,  and  so  on  from  twelve  months  to  twelve  months,  until  B. 
should  give  notice  of  quitting ;  it  was  holden,  that  such  agreement 
was  invalid  for  want  of  mutuiuity ;  for  admitting  that  a  promise  must 
be  implied  on  the  master'^s  part,  to  pay  B.  for  his  labour,  yet  that 
would  be  the  same  in  any  service  to  which  B.  might  engage  himself. 
An  action  was  brought  to  recover  the  value  of  goods,  which  had 
been  furnished  by  the  plaintiff  to  one  Nichols  (u),  under  a  written 
agreement  signed  by  the  defendant  in  the  following  words  :  ^^  I 
guarantee  the  payment  of  any  goods  which  Mr.  John  Stadt  delivers 
to  I.  Nichols. '  It  was  objected,  that  this  guarantee  was  void, 
because  it  did  not  express  any  consideration  for  the  defendant's  pro- 
mise to  answer  for  the  debt  of  another  person ;  that,  in  order  to 
ascertain  whether  there  was  any  consideration  expressed  for  this 


t 


^0)  Boydell  y. Drummond^W  East,  142.  A.  595,  and  Jenkins  v.  Reynolds,  3  B.  ft 

^p)  Braeegirdle  v.  Heald,  1  B.  &  A.  B.  14,  and  Hawee  v.  Armsironff,  I  Bingfa. 

722 ;  Snelling  v.  Lord  Huntingfield,  1  Cr.  N.  C.  761. 
M.  &  R.  20,  S.  P.  («)  Laythoarp  v.  Bryant,  2  Bingh.  N. 

(q)  Birch  v.  E.  qf  Liverpool,  9  B.  &C.  C.  744. 
392.  (0  Sykee  v.  Dixon,  9  A.  &  E.  693. 

(r)  Wain  v.  Warltert,  5  East,  10,  re-  (u)  Stadt  v.  LUl,  1  Campb.  242 ;  9 

cognized  in  Saunders  ▼.  Wakefield,  4  B.  &  East,  348,  S.  C, 
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purpose,  the  proper  way  was,  to  consider,  whether  any  action  could 
naye  been  brought  on  the  supposed  agreement,  by  the  defendant 
against  the  plaintiff.     But  here  there  was  no  undertaking  on  the 

Crt  of  the  latter  to  deliver  goods  to  Nichols,  and  no  action  would 
ve  Iain  against  him,  had  he  refused  to  deliver  any ;  Lord  Ellen- 
borough  said,  that  though  by  the  agreement  the  plaintiff  was  not 
obh'ged  to  deliver  goods,  there  appeared  a  sufficient  consideration 
for  the  defendant's  promise  to  be  answerable,  if  any  should  be  deli- 
vered ;  the  stipulated  delivery  of  the  goods  to  Nichols  was  a  con- 
sideration appearing  on  the  face  of  the  writing,  and  when  the 
delivery  took  place,  the  consideration  attached :  he  should  therefore 
admit  evidence  of  the  delivery  of  the  goods.  V .  for  plaintiff.  Upon 
an  application  to  the  court  to  set  aside  this  verdict,  the  court  said, 
that  this  case  differed  from  Wain  v.  WarlterSf  as  the  agreement 
here  contained  the  thing  to  be  done  by  the  plaintiff,  which  was  the 
foundation  of  the  defendant's  promise ;  and  that  the  delivery  of  the 
goods  was  a  sufficient  consideration,  although  no  cross  action  upon 
the  agreement  could  have  been  brought  against  the  plaintiff,  either 
at  the  suit  of  the  defendant  or  of  Nichols.  Rule  nisi  refused.  A 
guarantee  of  ^^  all  current  obligations  and  engagements  in  the  hands 
of  a  banking  company  to  which  B.  may  be  a  party,  and  also  all  his 
future  obligations  and  engagements  that  might  come  into  their 
hands,''  though  it  may  or  may  not  be  within  the  statute  as  to  the 
obligations  then  in  the  hands  of  the  bank,  is  not  within  the  statute 
as  to  the  future  obligations,  and  therefore  valid  as  to  them  {x).  If 
the  writing  contain  a  promise  to  pay  the  debt  of  another,  it  is  suffi- 
dent  without  mentionmg  the  amount  (y). 

17/A  Section, — "  No  contract  for  the  sale  of  any  goods,  wares, 
and  merchandizes,  for  the  price  of  ten  pounds  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same ;  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment ;  or  that  some  note  or  memorandum 
in  vnriting,  of  the  said  bargain,  be  made  and  signed  by  the  parties 
to  be  chained  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 

JVb  Contract  for  the  Sale  of  any  Goods.] — This  branch  of  the 
statute  extends  to  executory  contracts,  that  is,  contracts  to  be  com- 
pleted at  a  future  time,  as  well  as  other  contracts;  but  in  many 
cases  a  distinction  used  to  be  taken  between  those  contracts,  where 
flie  thine  contracted  for  was  existing  in  solido,  and  capable  of  being 
deliverea  at  the  time  of  the  contract,  or  would  be  at  the  time  of 
delivering  a  personal  chattel  (2r),  and  those,  where  it  was  requisite 
that  something  should  be  done,  in  order  to  put  the  thing  into  the 
state  in  which  it  was  to  be  delivered  according  to  the  contract ;  the 

J#)  BJtp.  Uttl^ohn,  3  M.  D.  &D.  182  ;  (y)  Baieman  v.  Philiipi,  15  East,  272. 

I  lee  Baiffh  t.  Brooke,  10  A.  &  E.  309.  (i)  Watt$  t.  F^riend^  10  B.  &  C.  446. 
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former  having  been  holden  to  be  within  (a)  the  statute,  the  latter 
noi(&).  But  now,  by  9  Geo.  IV.  c.  14,  s.  7,  it  is  provided,  that  ihe 
ttiactment  of  this  17th  section  shall  extend  to  all  contracts  for  sale 
of  goods  of  the  value  of  10/.  sterling  and  upwards,  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  some  futore  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured,  (nr 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery.  The  two  statutes  are  to  be  construed  as  incorporated 
together  (c).  The  last  act  has  the  word  value^  and  not  price;  henoo 
where  an  executory  contract  is  entered  into  for  the  fabrication  of 
goods,  without  any  agreement  as  to  price,  the  memorandum  of  the 
contract  required  by  the  statute  of  frauds  is  sufficient  without  sped- 
fication  of  price  (d). 

The  statute  of  frauds  does  not  exclude  parol  evidence  that  a  writ- 
ten contract  for  sale  of  goods,  purporting  to  be  made  between  A.  the 
seller,  and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only  as 
agent  for  C.  (e). 

Ooods^  Wares^  and  Merchandizes.^ — Shares  in  a  jointnatock 
banking  company  are  not  (/)  within  these  words ;  but  the  sale  of  a 
share  in  a  mining  company  has  been  holden  {g)  by  the  Court  o£ 
King's  Bench,  in  Ireland,  to  be  within  the  statute. 

JSxcepi  the  Buyer  shall  accept  Part  of  the  Goods  so  sold^  and 
actually  receive  the  sameJ] — In  order  to  take  a  contract  for  the  sale 
of  goods,  of  the  price  of  10/.  or  upwards,  out  of  the  statute,  there 
must  be  either  a  receipt  and  acceptance,  by  the  vendee,  of  the 
whole  or  a  part  of  the  thing  sold,  or  something  given  in  earnest,  or 
a  part  payment  of  the  consideration ;  otherwise  the  agreement 
must  be  reduced  to  writing  in  the  manner  specified  by  this  section. 
One  person  in  possession  of  the  goods  of  another  may  become  pur- 
chaser of  them  by  parol,  and  may  do  subsequent  acts  without  any 
writing  between  the  parties,  which  amount  to  acceptance;  ana 
parol  evidence  is  admissible  to  explain  the  character  of  the  acts 
relied  on  to  prove  acceptance  (h).  Where  goods  are  sold  under  a 
parol  order  subject  to  approval  (t),  the  vendee  must  refuse  to  accept 
them  within  a  reasonable  time ;  otherwise  he  will  be  considered  as 
having  accepted  them.  Where  goods  are  ponderous,  and  incapable 
of  being  handed  over  from  one  to  another,  there  need  not  be  an 
actual  delivery,  but  it  may  be  done  by  that  which  is  tantamount, 
such  as  the  delivery  of  a  key  of  the  warehouse,  in  which  the  goods 

(a)  Rtmdeau  v.    Wyatt,  2  H.  BL  63 ;      4  M.  &  Sc.  340. 

Oarbuit  and  another  v.  Watson,  5  B.  &  (e)  WiUon  ▼.  Hart^  7  Taunt.  295. 

A.  613 ;  Smith  v.  Surman^  9  B.  &  C.  568.  (/)  Humble  v.  MUeh^l^  3  P.  &  D.  141  \ 

(b)  Clayion  v.  Andrews,  4  Burr.  2101 ;       11  A.  &  B.  205. 

Gnwet  V.  Buck,  3  M.  &  S.  178.  (g)  Boyce  v.  Green,  Batty,  608. 

(c)  Scott  V.  Eattem  Countiee  Railway  (A)  Bdan  v.  Dudjleld,  1  Q.  B.  302. 
C9.,  12  M.  &  W.  3 ;  see  post,  p.  867.  (i)  Coleman  y.  Gibson,  1  M.  &  Bob.  108, 

(d)  Boadly  t.  BPLaine,  10  Bingh.  482 1  Lord  Tenterden,  C.  J. 
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are  lodged^  or  by  delivery  of  other  indicia  of  property.  In  an 
action  tor  not  delivering  a  Quantity  of  rice,  it  appeared  that  the 
defendant  had  informed  the  plainti£P  that  defendant  had  a  quantity 
of  rice  to  sell ;  there  was  no  evidence  to  prove  any  contract  made, 
but  the  plaintiff  produced  an  order  on  Bennett  and  Ck>.  to  deliver  to 
him  twenty  barrels  of  rice,  which  was  signed  by  defendant ;  and  a 
witness  proved  that  defendant  had  told  hun  that  he  had  sold  twenty 
barrels  of  rice  to  the  plaintiff  at  I7s.  per  hundred.  The  plaintiff 
th^i  proved  the  delivery  of  the  order  for  the  rice  to  the  warehouse- 
man of  Bennett  and  Go.  The  rice  not  having  been  taken  away  im- 
mediately, the  defendant  afterwards  countermanded  the  delivery,  in 
consequence  of  which  Bennett  and  Co.  refused  to  deliver  the  rice  to 
the  plaintifi^  who  sent  for  it  some  dajs  after  the  order  had  been  coun- 
termanded. JEyre,  C.  J.,  was  of  opmion,  that  the  order  for  delivery, 
directed  to  the  persons  in  whose  possession  the  rice  was,  amounted 
to  a  delivery,  so  as  to  take  the  case  out  of  the  statute  (A).  But 
where  a  hogshead  of  wine  in  the  warehouse  of  the  London  Dock 
Company  was  sold  for  a  sum  exceeding  10/.,  and  a  deUvery  order 
given  to  the  vendee,  and  there  was  not  any  contract  in  writing :  it 
was  holden,  that  the  acceptance  of  the  dehvery-order  by  the  vendee 
waa  not  equivalent  to  an  actual  acceptance  of  the  wine,  so  as  to  take 
the  case  out  of  the  statute  (/).  So  if  the  purchaser  deals  veith  the 
commodity,  as  if  it  were  in  lus  actual  possession,  this  will  supersede 
the  necessity  of  proving  actual  delivery.  Hence  (m),  after  a  bargain 
and  sale  of  a  stack  of  hay  between  the  parties  on  the  spot  where 
the  stack  stood,  evidence  that  the  vendee  actually  sold  part  of  it  to 
another  person,  by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  away,  is  sufficient  to  warrant  the  jury  in  finding  a 
delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take  the  case 
oat  of  the  statute.  So  where  a  person  having  purchased  a  horse 
of  a  horse-dealer  desired  him  to  keep  the  horse  at  livery  for  him, 
and  the  horse-dealer  accepted  the  order,  and  put  the  horse  out  of 
his  sale-stable  into  another  stable :  this  was  holden  (n)  to  be  a 
sufficient  delivery,  so  as  to  take  the  case  out  of  the  statute.  But 
where  a  horse  was  sold  by  verbal  contract,  but  no  time  was  fixed 
for  the  payment  of  the  price ;  the  horse  was  to  remain  veith  the 
vendors  for  twenty  days  without  any  charge  to  the  vendee ;  at  the 
expiration  of  that  time  the  horse  vtbb  sent  to  grass,  by  the  direction 
of  the  vendee,  and  by  his  desire  entered  as  the  horse  of  one  of  the 
vendors :  it  was  holden  (o),  that  there  was  no  acceptance  of  the 
horse  by  the  vendee.  So  where  a  vendee  verbally  agreed,  at  a  pub- 
lic market,  with  the  agent  of  the  vendor  to  purchase  twelve  bui^els 
of  tares,  (then  in  vendor''s  possession,  constituting  part  of  a  larger 
quantity  in  bulk,)  to  remain  in  vendor''s  possession  until  called  tor. 


ii 


(k)  8mrU  T.  Kenn,  2  Bip.  N.  P.  C.  598.  (n)  Elmore  ▼.  Stone,  1  Taunt.  458. 

[Q  BentaU  t.  Bum,  Ry.  &  M.  107 ;  3  (o)  Carier  and  emother  v.  lymmmini,  5 

K  ft  C.  423.  B.  &  A.  855. 
(m)  C^Un  T.  Rogen,  1  East,  192. 


866  FRAUDS,  STATUTE  OP. 

and  the  agent,  on  his  return  home,  measured  the  twelve  bushels  and 
set  them  apart  for  the  vendee  ;  it  was  holden  (j9),  that  this  did  not 
amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out  of 
the  statute,  for  there  cannot  be  any  actual  acceptance,  so  long  as  the 
buyer  continues  to  have  a  right  to  object,  either  to  the  quantum  or 
quality  of  the  goods.  So  where  A.  agreed  to  purchase  a  norse  from 
D.  for  ready  money,  and  to  take  him  within  a  time  agreed  upon ; 
about  the  expiration  of  that  time,  A.  rode  the  horse,  and  save 
directions  as  to  its  treatment,  &c.,  but  requested  that  it  might 
remain  in  B.'*s  possession  for  a  further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it  away  and  pay  the  price,  to  which 
B.  assented ;  the  horse  died  before  A.  paid  the  price  or  took  it 
away :  it  was  holden  (9),  that  there  was  not  any  acceptance  within 
the  statute.  So  where  A.,  a  merchant  in  London  (r),  had  been  in 
the  habit  of  selling  goods  to  B.,  resident  in  the  country,  and  of 
delivering  them  to  a  wharfinger  in  London,  to  be  forwarded  to  B. 
by  the  first  ship ;  and  in  pursuance  of  a  parol  order  from  B.,  goods 
were  delivered  to,  and  accepted  by,  the  wharfinger,  to  be  forwarded 
in  the  usual  manner :  it  was  holden,  that  this  was  not  an  acceptance 
by  the  buyer  sufficient  to  take  the  case  out  of  the  statute.  So 
where  defendant  employed  plaintiff  to  construct  a  waggon,  and, 
whilst  the  vehicle  was  in  the  plaintiff's  yard  unfinished,  procured  a 
third  person  to  fix  on  the  iron- work  and  a  tilt ;  it  was  holden  ($\ 
that  this  did  not  constitute  an  acceptance.  If  a  purchaser  of  goods 
draws  the  edge  of  a  shilling  over  the  hand  of  the  vendor,  and  returns 
the  money  into  his  own  pocket,  which  in  the  north  of  England  is 
called  the  striking  off  a  bargain,  this  is  not  a  part  pajrment  (0 
within  the  statute.  A.  having  sent  to  B.  (u)  a  bale  of  sponse  (in 
consequence  of  a  verbal  order  from  B.),  for  which  he  charged  11#. 
per  pound ;  B.  returned  it,  and  at  the  same  time  wrote  a  letter  to 
A.,  stating,  that  the  sponge  had  been  examined,  and  having  been 
found  not  to  be  worth  more  than  6«.  per  pound,  he  had  sent  it  back. 
It  was  holden,  that  there  was  not  such  a  receipt  and  acceptance  of 
the  goods  as  would  take  the  case  out  of  the  statute.  So  where  a 
corn-factor,  at  Nottingham,  and  who  also  had  a  warehouse  at  Derby, 
on  the  18th  November  a^eed  to  sell  to  the  defendant  a  quantity  of 
barlev,  the  proper^  of  the  plaintiff,  and  then  in  the  hands  of  J.  S. 
for  the  purpose  of  being  kiln-dried,  at  385.  per  quarter,  to  go  by 
the  corn-factor's  first  boat,  and  to  be  delivered  at  Derby  at  the 
corn-factor's  warehouse.  The  385.  per  quarter  was  a  higher  price 
on  account  of  the  delivery  being  at  the  corn-factor's  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  had  bought 

(p )  Howe  V.  Palmer,  3  B.  &  A.  321.  («)  Maherley  t.  Sheppard,  10  Bin^ 

(q)  Tenqteei  v.  Fitzgerald,  3  B.  &  A.  99,  and  see  Bill  ▼.  Bament,  9  M.  &  W.S6. 

680.  (/)  Blentimop  v.  Clayton,  7  Tannt.  597. 

(r)  Hamon  and  another  v.  Armitage,  (u)  Kent  v.  Huekinton,  3  Bos.  &  PdL 

5  B.    &  A.  557»  recognizing  Howe  v.  233,  cited  in  Astey  ▼.  Emery,  4  M.  &  & 

Palmer,  262. 


FRAUDS,  STATUTE  OF.  867 

the  barley,  and  desired  him  to  see  it  delivered  and  measured,  and 
put  up  properly.  Two  or  three  days  afterwards  the  barley  was 
sent  by  the  first  boat,  and  on  the  26th  November  the  corn-factor's 
clerk  saw  the  defendant  at  Derby,  and  delivered  him  the  invoice, 
which  the  defendant  took  and  requested  a  week  longer  for  pay- 
ment, (which  was  allowed  him,)  but  on  the  same  day  gave  notice 
that  he  would  not  accept  the  barley.  The  barley  arrived  at  the 
warehouse  at  Derby  on  the  1st  of  December.  In  assumpsit  for 
goods  sold  and  delivered;  it  was  holden(x),  that  there  being  no 
note  in  writing  the  contract  was  void.  A.  went  to  the  shop  of 
B.  and  Co.,  linen-drapers,  and  contracted  for  the  purchase  of 
various  articles,  each  of  which  was  under  the  value  of  10/.,  but  the 
whole  amounted  to  70/.  A  separate  price  for  each  article  was 
agreed  upon  ;  some  A.  marked  with  a  pencil,  others  were  measured 
in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his 
house,  and  went  away.  A  bill  of  parcels  was  accordingly  sent, 
together  with  the  goods,  when  A.  refused  to  accept  them.  It  was 
holden  (y),  that  this  was  all  one  contract,  and  therefore  within  the 
statute.  Secondly,  that  there  was  no  delivery  and  acceptance  of 
any  of  the  goods  so  as  to  take  the  case  out  of  the  operation  of  this 
section.  Where  a  joint  order  {z)  is  given  for  several  classes  of 
goods,  the  acceptance  of  one  class  is  a  part  acceptance  of  the 
whole,  and  it  makes  no  difference,  that  some  of  the  goods  ordered 
are  ready  made  at  the  time,  and  the  others  to  be  manufactured  ac- 
cording to  order,  and  the  ready  made  goods  are  afterwards  delivered 
and  paid  for  (a).  But  if  goods  are  ordered  verbally,  the  delivery  of 
them  to  a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur- 
chaser has  been  in  the  habit  of  receiving  goods  from  the  vendor  by  the 
same  mode  of  conveyance  (i).  Where  a  sample  is  delivered  to  and 
accepted  by  the  purchaser  (c),  and  such  sample  is  to  be  accounted 
for  as  part  of  the  commodity  sold,  this  will  be  considered  as  a 
sufficient  acceptance  and  receiving  of  part  of  the  goods,  so  as  to 
take  the  case  out  of  the  statute.  But  the  delivery  of  a  sample, 
which  is  no  part  of  the  things  sold,  will  not  (d).  Where  goods  were 
made  to  order,  and  remained  in  the  possession  of  the  vendor  at  the 
request  of  the  vendee,  with  the  exception  of  a  small  part,  which 
the  vendee  took  away ;  it  was  holden  («),  that  there  was  not  any 
acceptance  of  the  residue  of  the  goods.  To  satisfy  the  statute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with  an  inten- 
tion of  vesting  the  right  of  possession  in  the  vendee ;  and  there 
must  be  an  actual  acceptance  by  the  vendee,  with  an  intention  of 

(jr)  Attev  ▼.  Emery,  4  M.  &  S.  262.  (c)  Hinde  v.  Wkitehouie  and  another, 

(v)  Baldey  v.  Parker,  2  B.  &  C.  37.  7  East,  558 ;  KilnitM  v.  Surrey,  5  Esp.  N. 

(i)  Bllioti  V.  Thomat,  3  M.  &  W.  170.  P.  C.  267. 

(a)   Scott  V.  Eoitem  Counties  Railway,  (rf)  Talver  v.  West,  Holt's  N.  P.  C.  178. 

12  M.  &  W.  33.  (e)  Thompson  v.  Maceroni,  3  B.  &  C.  1. 
H)  Hart  Y.  Sattley,  3  Campb.  528. 
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taking  to  the  possession  as  owner  (/).  The  later  cases  of  Howe  v: 
Palmsr,3  B.  &  A.  321;  Hanson  v.  Armiteye^  5  B.  &  A.  657; 
Carter  v.  Toussainty  5  B.  &  A.  855;  Tenwest  v.  FitzgeraUj 
3  B.  &  A.  680 ;  have  established,  that  unless  there  has  been  such  a 
dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of  any  right 
to  object  to  the  quantity  or  quality  of  the  goods,  or  to  deprive  the 
seller  of  his  right  of  lien,  there  cannot  be  any  part  acceptance.  See 
the  remark  of  Parke ^  J.,  9  B.  &  C.  577.  Plaintiff  entered  into  a 
parol  agreement  to  sell  to  defendant  a  mare  for  20/.,  subject  to  the 
condition  that,  if  it  should  prove  to  be  in  foal,  defendant  should,  on 
receiving  122.  from  plaintiff,  return  it  on  request.  Plaintiff  delivered 
the  mare,  and  received  20/.  On  its  proving  to  be  in  foal,  he  tendered 
to  defendant  12/.,  and  requested  him  to  return  the  mare,  whicb 
defendant  refused  to  do.  It  was  holden  (^),  that  the  contract  to 
return  it  on  payment  of  1 2/.,  was  not  a  distinct  contract  of  sale,  but 
one  of  the  conditions  of  the  original  sale  to  the  defendant,  and  that 
the  delivery  of  the  mare  to  the  defendant  took  the  whole  agreement 
out  of  the  statute. 

Or  that  some  Note  or  Memorandum  in  Writing  of  the  Bargain  be 
madey  and  signed  by  the  Parties  to  be  charaed  by  such  Contract  of 
their  Agents.^ — The  memorandum  must  be  made  before  action 
brought  (h).  An  action  on  the  case  was  brought  against  the  defen* 
dant8(i),  for  not  accepting  and  paying  for  goods  which  they  had 
contracted  to  purchase  by  the  following  memorandum  in  writing: 
"  We  agree  to  give  Mr.  Egerton  19rf.  per  pound  for  thirty  bales  of 
Smyrna  cotton,  customary  allowance,  cash  three  per  cent.,  as  soon 
as  our  certificate  is  complete.  (Signed)  Matthews  and  Tumbi^ : 
and  dated  2nd  of  September,  1803.""  The  defendants  had  before 
become  bankrupts,  and  their  certificate  was  then  waiting  for  the 
Lord  Chancellor's  allowance,  and  after  it  was  allowed  they  signed 
the  memorandum  again.  It  was  objected,  on  the  authority  of  Wain 
V.  WarlterSj  that  the  contract  being  altogether  executory,  and  no 
consideration  for  the  promise  appearing  on  the  face  of  the  writing, 
nor  any  mutuality  in  the  engagement  it  was  void ;  but  the  comrt 
overruled  the  objection  on  this  ground, — ^that  the  object  and  wording 
of  the  17th  section  was  different  from  that  of  the  4th  section,  in 
which  the  word  agreement  was  introduced,  and  upon  which  the  deci- 
sion in  Wain  v.  Irarlters^  proceeded.  And  Lord  JEllenbaraugh^  C.  J., 
observed,  that  in  this  case  of  Egerton  v.  Matt  hews j  the  words  of  the 
statute  were  satisfied,  if  there  were  some  note  or  memorandum  in 
writing,  of  the  bargain,  signed  by  the  parties  to  be  charged  by  such 
contract.  And  this  was  a  memorandum  of  the  bargain,  or  at  least 
of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to  be  charged 
therewith,  and  whose  signatures  to  it  was  all  that  the  statute  le- 

(/)  Per  Cur.  in  Philiipt  v.  BUtoUi,  2  B.  (h)  BUI  v.Bameni,  9  M.  &  W.36. 

&  C.  511.  (0  BgtrUm  v.  Matthew*  amd  mufOmr, 

(ff)  Wmamt  V.  Burgw,  10  A.  &  E.  6  East,  307. 
499. 


FRAUDS,  STATUTE  OP.  869 

qaired(lO).  AssumpBit  (k)  for  goods  sold  and  delivered.  Plea,  N.  A. 
The  plaintife,  on  the  25th  January,  1826,  had  sent  from  Worcester 
to  the  d^endaat  at  Derby,  an  invoice  of  five  pockets  of  hops,  and 
delivered  the  hops  the  same  day  to  a  carrier  to  be  conveyed  from 
Worcester  to  Derby,  and  informed  the  defendant,  at  the  same  time, 
that  they  were  so  forwarded.  The  invoice  described  the  plaintiffs 
as  the  sellers,  and  the  defendant  as  the  purchaser  of  the  hops. 
The  defendant  afterwards  wrote  to  the  plaintife  as  follows :  *'^  The 
hops  which  I  bought  on  the  25th  of  last  month  are  not  yet  arrived, 
nor  have  I  ever  heard  of  them.  I  received  the  invoice :  the  last 
were  much  longer  on  the  road  than  they  ought  to  have  been; 
however,  if  they  do  not  arrive  in  a  few  days,  I  must  get  some  else- 
where, and  consequently  cannot  accept  them."'  It  was  holden,  that 
this  was  not  a  sufficient  note  in  writing. 

The  price  agreed  to  be  paid  constitutes  a  material  part  of  the 
bargain,  therefore,  where  a  specific  price  is  to  be  paid,  it  must  be 
stated  in  the  note  or  memorandum  (/) ;  but  a  written  order  for 
goods  **'  on  moderate  t^rms,"  is  8ufiicient(m) :  and  if  no  price  be 
affreed  upon,  the  contract  will  be  understood  to  be  for  a  reasonable 
tmie(»). 

Signed  by  the  Parties,^ — The  place  of  the  signature  is  immate- 
rial. If  a  person  draw  up  an  agreement  in  his  own  handwriting, 
begimiiDg,  '*  I,  A.  B.,  agree,  8cc.  and  leave  a  place  for  a  signature 
at  the  bottom,  but  does  not  sign  it,  the  agreement  will  be  considered 
as  Bofficiently  signed  (o).  Where  articles  of  agreement,  drawn  by  the 
secretary  of  a  company,  purported  to  be  made  between  certain  persons 
whose  names  were  stated  at  the  commencement  as  the  contracting 
parties,  and  concluded,  **  as  witness  our  hands,^  but  was  not  signed 
by  any  of  the  parties ,  it  was  holden,  not  to  be  sufficiently  signed 
within  the  statute  (p).  In  such  cases  (7),  however,  the  question  is 
alwavs  open  to  the  jury,  whether  the  party,  not  having  signed  it 
regularly  at  the  foot,  meant  to  be  bound  by  it  as  it  stood,  or  whether 

{i)  Bickardt  and  another  t.  Porter^  6  C.  190,  ^trByre,  C.  J. 

B.  ft  C.  437.  (p  )  Hubert  v.  Dreheme,  3  M.  &  Or, 

It)  Elmore  t.  Kbtgeeote,  5  B.  &  C.  583.  743 ;  4  Scott'i  N.  R.  486,  nam,  Herbert  t. 

(m)  AMkerqft  t.  Morrin^  4  M.  &  Gr.  Turner:   and  see  Coock  t.  Ooodman,  2 

450.  Q.  B.  580. 

(n)  ^<MNi^T.3rikim#,  lOBiiigli.482;  (q)  Per  Lord  Abmger,  in  Joknaen  v. 

4  H.  &  Sc  340 ;  and  see  ante,  p.  864.  Dadgson,  2  M.  &  W.  653. 

(o)  Knight  ▼.  Croelfford,  1  Esp.  N.  P. 


(10)  It  will  be  observed,  that  in  this  case  the  name  of  the  purchaser, 
m  weu  as  the  seller,  appecured  in  the  memorandum,  although  the  pmv 
diaser  only  regularly  signed  it ;  but  in  Champion  v.  Plummer,  1  Bos.  & 
Pd.  N.  B.  252,  where  the  seller  only  signed,  and  the  name  of  the  pur^ 
chaser  did  not  appear  on  the  bill  of  parcels ;  it  was  holden,  that  the  bill 
of  parods  was  an  msnfficient  memorandum  of  the  bargain,  because  there 
Ottmot  be  a  contract  without  two  parties.  See  Cooper  v.  Smith,  15  East, 
103,  recognised  in  Rickmrde  and  another  v.  Porter,  6  B.  &  C.  439. 
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it  was  left  so  unsigned  because  he  refused  to  complete  it.  So  it 
seems,  if  a  person  be  in  the  habit  of  printing  instead  of  writing  his 
name,  he  may  be  said  to  sign  by  his  printed  name,  as  well  as  his 
written  name(r).  In  an  action  on  the  case,  for  the  non-delivery  of 
a  quantity  of  gin,  bought  of  the  defendants  (s),  it  appeared,  that  at 
the  time  the  order  for  the  gin  was  given  by  the  plaintiif  to  the  defen- 
dants, a  bill  of  parcels  was  delivered  to  the  former,  the  printed  part 
of  which  was,  '^  London.  Bought  of  Jackson  and  Hankin,  distil- 
lers ;'^  and  then  followed  in  wnting  **  1,000  gallons  of  gin,  1  in  5, 
gin,  7s. — 350/."**  The  name  of  the  purchaser  was  inserted  in  the  bill 
of  parcels  {t).  About  a  month  after,  the  defendants  also  wrote  the 
following  letter  to  the  plaintiif:  "  Sir,  we  wish  to  know  what  time 
we  shall  send  you  part  of  your  order,  and  shall  be  obliged  for  a  little 
time  in  delivery  of  the  remainder :  must  request  you  to  return  our 
pipes.  Your's,  &c.  Jackson  and  Hankin.""  It  was  holden,  that  by 
connecting  the  bill  of  parcels  with  the  subsequent  letter  of  the 
defendants,  the  reouisites  of  the  statute  were  sufficiently  complied 
with.  So  where  the  name  of  the  seller  was  printed  on  the  bill  of 
parcels,  but  he  had  written  thereon  the  name  of  the  purchaser ;  that 
was  holden  to  be  a  recognition  of  the  contract  and  adoption  of  ihe 
printed  name,  so  as  to  satisfy  the  words  of  the  statute  (u). 

Or  their  Agents  thereunto  lawfully  authorized^ — A  sale  of  goods 
by  auction,  has  been  holden  to  be  within  the  17th  section  of  the 
statute,  as  a  sale  of  lands  by  auction  is  within  the  4th  section ;  see 
Kenworthy  v.  Schojield,  2  B.  &  C.  945;  Walker  v.  Constable^ 
1  Bos.  &  Pul.  306,  ante,  p.  179,  tit.  '^ Auction;"  and  it  has  been 
uniformly  holden,  ever  since  the  case  of  Simon  v.  Metivier  (x\  that 
the  auctioneer  or  broker  is  the  agent  of  both  parties,  and  a  memo- 
randum made  by  him  of  the  bareain,  is  a  sufficient  compliance  with 
the  terms  of  the  statute,  to  make  the  contract  of  sale  binding  on 
each  (11).     But  the  memorandum  by  the  auctioneer  must  be  a 

(r)  TerEldon,  C.  J.,  in  2  Bos.  &  Pul.  Pol.  N.  R.  254. 

239.  («)  Schneider  Y.Norru,  2  U.6lS.2M; 

(«)  Saundereon  v.  Jaekeon  and  another,  see  Allen  y.  Bennet,  3  Taunt.  169. 

2  Bos.  &  Pul.  238,  recognized  in  Dobeli  (x)  Per  Eilenborough,  C.  J.,  deUveriiig 

V.  Hutehineon,  3  A.  &  £.372,  and  post,  the  opinion  of  the    court   in   Hindt  ▼. 

873.  Whitehoute,  7  East,  569. 

(/)  See  Champion  v.  Plummer,  1  Bos.  & 


(11)  In  like  manner,  the  memorandum  in  a  broker's  book,  and  the 
bought  and  sold  notes  transcribed  therefrom,  and  delivered  to  the  buyers 
and  sellers  respectively,  are  sufficient  to  bind  the  bargain,  the  broker  being 
considered  as  the  agent  of  both  parties.  Rucker  v.  Cammeyer,  1  Esp. 
N.  P.  C.  105,  ruled  by  Kenyon,  C.  J.,  on  the  authority  of  Simcn  v. 
Metivier:  and  per  EUenhorough,  C.  J.,  in  Hinde  v.  Whitehouse,  7  East, 
569,  S.  P.  The  broker  is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them  by  signing  the  same  contract  on  behalf  of  buyer  and  seller. 
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sufficient  memorandum ;  for  where,  at  a  sale  by  auction  of  sugars, 
the  auctioneer  (having  before  him  the  printed  catalogue  of  sale, 
containing  the  lots,  marks,  and  number  of  hogsheads,  and  the  gross 
weights  of  the  sugars ;  and  also  another  written  paper,  contaming 
the  conditions  of  sale,  which  latter  he  read  to  the  bidders,  as  the 


Bat  if  he  does  not  sign  the  same  contract  for  both  parties,  neither  will  be 
bound.  Hence,  where  the  broker,  having  made  a  contract,  entered  it  in 
his  book,  but  did  not  sign  it,  and  afterwards  signed  and  delivered  to  the 
contracting  parties  bought  and  sold  notes  materially  differing  from  each 
other  ;  it  was  holden,  that  there  was  not  any  valid  contract  in  writing  to 
bind  the  parties.  Grant  v.  Fletcher,  5  B.  &  C.  436.  A  material  alte- 
ration in  a  sale-note  by  the  broker,  afler  the  bargain  made,  at  the  instance 
of  the  seller,  without  the  consent  of  the  purchaser,  annuls  the  instrument, 
so  as  to  preclude  the  seller  from  recovermg  upon  the  contract,  evidenced 
by  the  instrument  so  altered  by  him.  Powell  v.  IHvett,  15  East,  29.  And 
though  it  seems  that  the  auctioneer  may  alter  the  terms  of  the  sale  by 
striking  part  out  of  his  book  before  the  sale,  yet  his  verbal  declarations 
made  before  the  sale  are  not  evidence  to  alter  the  sale  thereof.  Shelton  t^ 
Livius,  2  Cr.  &  J.  411,  ante,  p.  180.  "If  the  broker  dehver  a  different 
note  of  the  contract  to  each  party  contracting,  there  is  no  valid  contract. 
Each  is  bound  by  the  note  which  the  broker  delivers ;  and  if  different 
notes  are  given  to  the  parties,  neither  can  understand  the  other."  Per 
Gibds,  C.  J.,  Cumming  v.  Roebuck,  Holt's  N.  P.  C.  172,  recognized  by 
Taynton,  J.,  Smith  v.  Reynolds,  Somerset  Lent  Ass.  1831,  MS.  The 
traveller  of  the  defendant  had  sold  a  quantity  of  tallow  to  the  plaintiff,  to 
be  delivered  at  a  certain  time.  The  plaintiff  had  signed  the  bought  note, 
and  the  traveller  had  signed  the  sold  note  for  the  defendant,  and  left  it  with 
the  plaintiff.     The  tallow  not  having  been  delivered  at  the  time  specified^ 

Slaintiff  brought  an  action  and  produced  in  evidence  the  sold  note.  The 
efendant  prodaced  in  evidence  the  bought  note ;  between  which  and  the 
sold  note  there  was  a  material  variance.  The  plaintiff  was  nonsuited. 
This  doctrine  renders  it  essentially  necessarv  that  a  plaintiff  should  pro- 
cure an  inspection  of  the  other  note,  before  he  can  commence  his  action 
with  safety,  unless  he  has  retained  a  copy.  Where  a  broker  made  an  entry 
of  a  contract  in  his  book,  which  he  did  not  sign,  but  sent  to  the  vendor  and 
purchaser  bought  and  sold  notes  copied  from  the  book,  and  signed  by 
him ;  it  was  holden,  that  these  were  a  suficient  memorandum  of  the  bar-^ 
gain,  and  the  parties  were  bound  by  the  contract  so  made.  Goom  v.  Aflalo, 
6  B.  &  C.  117.  The  bought  and  sold  notes  delivered  to  the  parties,  and 
not  the  entry  in  the  brokei^s  book,  are  the  proper  evidence  of  the  contract. 
Abbott,  C.  J.,  Thornton  v.  Meux,  M.  &  Malk.  43.  See  Trueman  v.  Loder, 
11  A.  &  E.  589;  3  P.  &  D.  267.  The  entry  in  the  broker's  book  is, 
>roperly  speaking,  the  original,  and  ought  to  be  signed  by  him.  The 
jht  and  sold  notes  delivered  to  the  parties  ought  to  be  copies  of  it :  a 
valid  contract  may  probably  be  made  by  perfect  notes  signed  by  the  broker, 
and  delivered  to  the  parties,  although  the  book  be  not  signed,  but  if  the 
notes  are  imperfect,  an  unsigned  entry  in  the  book  will  not  supply  the 
defect.  Abbott,  C.  J.,  Grant  v.  Fletcher,  5  B.  &  C.  437.  And  see 
Thornton  v.  Charles,  9  M.  &  W.  802. 
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conditions  on  which  the  sugars  were  to  be  sold ;  but  the  two  pApen 
were  neither  externally  annexed  nor  contained  any  internal  refer- 
ence to  each  other,)  wrote  down  on  the  catalogue  the  name  of  the 
highest  bidder,  and  the  sum  bid  for  the  particular  lots;  it  wae 
hoiden  (y),  that  the  minute  made  on  the  catalogue  of  sale  (which 
catalogue  was  not  by  any  reference  incorporated  with  the  conditions 
of  sale,)  was  not  a  sufficient  memorandum  of  a  bargain  under  those 
conditions  of  sale.  Where,  however,  goods  were  sold  by  auction 
to  an  agent  (2r),  and  the  auctioneer  wrote  the  initials  of  the  agent's 
name,  together  with  the  prices,  opposite  the  lots  purchased  by  him, 
in  the  printed  catalogue,  and  the  principal,  afterwards,  in  a  letter 
to  the  agent,  recognized  the  purchase ;  it  was  hoiden,  that  the  entry 
in  the  catalogue,  and  the  letter,  coupled  together,  were  a  sufficient 
memorandum  of  the  contract.  But  the  agent  contemplated  by  the 
17th  section,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
a  third  person,  and  not  the  other  contracting  party ;  and  therefore, 
where  an  auctioneer  wrote  down  the  defendant's  name  by  his  autho- 
rity, opposite  to  the  lot  purchased;  it  was  hoiden  (a),  that  in  an 
action  brought  in  the  name  of  the  auctioneer,  the  entry  in  each 
book  by  the  plaintiff,  the  auctioneer,  was  not  sufficient  to  take  the 
case  out  of  the  statute.  But  if  the  entry  be  made  by  the  aae- 
tioneer's  clerk,  it  will  suffice  (b) ;  for  the  clerk  is  not  identified 
with  the  plaintiff  who  sues ;  and  in  the  business  which  he  performs, 
of  entering  the  name,  he  is  impliedly  authorized  by  the  purchaser. 
A  buyer  of  goods  requested  D.,  the  agent  of  the  seller,  to  write  a 
note  of  the  contract  in  the  buyer's  booK  :  D.  did  so,  and  signed  the 
note  with  his  own  name.  It  was  hoiden  (c),  that  such  note  was  not 
sufficient  to  bind  the  buyer,  inasmuch  as  D.  was  not  his  a^nt.  The 
defendant  purchased  leasehold  premises  at  an  auction,  ana  signed  a 
memorandum  of  the  purchase  on  the  back  of  the  particular  of  saley 
containing  the  name  of  the  owner  and  the  conditions :  it  was 
hoiden  (d),  that  the  defendant  was  bound,  although  there  was  not 
any  signature  by  the  vendor.  In  Boy  dell  v.  Drummondy  11  East, 
142,  it  was  hoiden,  that  the  signature  of  the  defendant,  in  a  book 
intituled  "  Shakspeare  Subscribers,  their  Signatures,"  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  contract, 
and  which  was  delivered  at  the  time  to  the  subscribers  to  the  Boy- 
dell  Shakspeare,  could  not  be  connected  with  the  prospectus,  so  as 
to  take  the  case  out  of  the  statute,  inasmuch  as  such  connection 
could  not  be  established  without  the  intervention  of  parol  evidence, 
and  that  would  open  a  door  for  perjury,  which  it  was  the  object  of 


(y)  Hinde  v.  Whi(e^ouae,  7  East,  558  ;  1  Nev.  &  M.  313. 

Kenworthy  v.  Scho/ield,  2  B.  &  C.  945,  (e)  Graham  y.  Mutton,  5  Bingfa.  N.  C. 

S.  P.  603 ;    7  Scott,  769  ;    see  also  Ormkam  ▼. 

(z)  Phillimore  v.  Barry,  1  Campb.  513.  Fretvfeli,  3  M.  &  Gr.  368  ;  4  Scott's  N.  R. 

(a)  Farebrother  v.  Simmons^  5  B.  &  A.  25. 

333.  (d)  Laythoarp  v.  Bryant,  2  Bingfa.  N. 

(ft)  Bird  V.  Boulter,  4  B.  &  Ad.  443 ;  C.  735. 
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the  statute  to  prevent  («).  But  where  the  purchaser  of  lands  by 
auction  signed  a  memorandum  of  the  contract  indorsed  on  the  par- 
ticulars and  conditions  of  sale,  and  referring  to  them,  and  after- 
wards he  wrote  to  the  vendor,  complaining  of  defect  in  the  title, 
referring  to  the  contract  expressly,  and  renouncing  it ;  the  vendor 
wrote  and  signed  several  letters,  mentioning  the  property  sold,  the 
names  of  the  parties,  and  some  of  the  conditions  of  sale,  insisting 
on  one  of  them  as  curing  the  defect,  and  demanding  the  execution 
of  the  contract ;  it  was  holden  (/),  that  these  letters  might  be 
connected  with  the  particulars  and  conditions  of  sale,  so  as  to  con- 
stitute a  memorandum  in  writing,  binding  the  vendor,  although 
neither  the  original  conditions  and  particulars,  nor  the  memoran- 
dum signed  by  the  purchaser,  mentioned,  or  were  signed  by,  the 
vendor.  If,  on  the  sale  by  auction  of  goods,  the  same  person  is 
declared  the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  each  lot ;  and  although  all  the  lots  together  purchased  by 
the  same  person  exceed  10/.  in  value,  yet  if  the  lots  are  separately 
of  less  value  than  lOZ.  a  memorandum  in  writing  is  not  neces- 
sary (jr).  It  is  to  be  observed,  that  neither  the  4th  nor  17th 
sections  of  this  statute  require  that  the  agent  should  be  authorized 
hf  writina.  A  parol  authority,  therefore,  is  sufficient  (A)  (12). 
But  the  character  of  agent  cannot  be  supported  by  one  of  the  con- 
tracting parties  (i).  Where  A.  &  B.  being  jointly  interested  in  a 
quantitv  of  oil,  A.  entered  into  a  contract  for  the  sale  of  it  without 
the  authority  or  knowledge  of  B.,  who,  upon  receiving  information 
of  the  circumstance,  refused  to  be  bound,  but  afterwards  assented 
by  parol,  and  samples  were  delivered  to  the  vendees ;  it  was 
holden  (A),  in  an  action  against  the  vendees,  that  B.'s  subsequent 
ratification  of  the  contract  rendered  it  bindmg.  So  in  Kinnitz  v. 
Surry^  Paley,  Pr.  and  Ag.  143,  n.  2nd  ed.,  where  the  broker,  who 
signed  the  broker's  note  upon  a  sale  of  com  was  the  seller^s  agent, 
Lord  JEUUnboTough  held,  that  if  the  buyer  acted  upon  the  note, 
that  was  such  an  adoption  of  his  agency,  as  made  the  note  sufficient 
within  the  statute.  So  where  A.,  without  authority,  made  a  con- 
tract in  writing  for  the  purchase  of  goods  by  B.,  and  B.  subse- 
<]|uently  ratified  the  contract ;  it  was  holden  (/),  that  such  ratifica- 
tion rendered  A.  an  agent  [lawfully  authorized  within  the  statute. 

(«)  See  8w§et  v.  Xee,  3  M.  &  Gr.  452 ;  Emmermm  v.  HeeiU,  2  Taunt.  46. 
4  Scott's  N.  R.  77.  (t)  WHght  v.  Dannah,  2  Campb.  203. 

(/)  Dobell  y.  HuteMmon,  3  A.  &  E.  (Ar)  Soamet  v.  Spencer,  1  Dow.  &R7. 

855.  32. 

)  Emmur9ony.HeeiU,2TBxmt,ZS,  (I)  Maclean  y.  Dmm,  4   Bingh.  722. 

k)  Per  Keniftm,  C.  J.,  in  Rueker  y.  See  Goebell  y.  Archer,  2  A.  &  E.  500; 

«r,  1  Esp.  N.  P.  C.  106.     See  also  4  Nev.  &  Mann.  485. 


% 


(12)  The  third  section,  relating  to  assignments  and  surrenders  of  leases, 
&c.,  requires  that  the  agent  should  be  authorized  in  writing. 


874  FRAUDS,  STATUTE  OF. 

On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver 

of  a  Written  Contract* 

The  question  as  to  the  admissibility  of  parol  evidence  to  vary  or 
annul  a  written  contracti  has  recently  been  before  the  courts  on 
several  occasions.  The  judgments  then  delivered,  render  it  unne- 
cessary to  insert  the  earlier  decisions.  By  an  agreement  in  writina; 
the  plaintiff  contracted  to  sell  the  defendant  several  lots  of  land, 
and  to  make  a  good  title  to  them ;  and  a  deposit  was  paid.  It  was 
afterwards  discovered,  that  a  good  title  could  not  be  made  to  one 
of  the  lots ;  and  it  was  then  verbally  agreed  between  the  parties, 
that  the  vendee  should  waive  the  title  as  to  that  lot.  The  vendor 
delivered  possession  of  the  whole  of  the  lots  to  the  vendee,  which 
he  accepted.  In  an  action  brought  by  the  vendor  to  recover  the 
remainder  of  the  purchase-money,  the  declaration  stated,  that  the 
defendant  agreed  to  deduce  a  good  title  to  all  the  lots  except  one, 
and  that  the  vendee  discharged  and  exonerated  him  from  making 
out  a  good  title  to  that  lot,  and  waived  his  right  to  require  the 
same.  Lord  Denman^  C.  J.,  in  delivering  the  opinion  of  the 
court  (m),  after  reading  the  4th  section  of  the  statute  of  frauds, 
said :  '^  It  is  to  be  observed,  that  the  statute  does  not  say  in  dis- 
tinct terms,  that  all  contracts  or  agreements  concerning  the  sale  of 
lands  shall  be  in  writing ;  all  that  it  enacts  is,  that  no  action  shall 
be  brought  unless  they  are  in  writing.  And  as  there  is  no  clause 
in  the  act,  which  requires  the  dissolution  of  such  contracts  to  be  in 
writing,  it  should  rather  seem  that  a  written  contract  concerning 
the  use  of  the  lands  may  still  be  waived  and  abandoned,  by  a  new 
agreement  not  in  writing,  and  so  as  to  prevent  either  party  from 
recovering  on  the  contract  which  was  in  writing.  It  is  not,  how- 
ever, necessary  to  give  an  opinion  upon  that  point ;  as  this  is  not  a 
waiver  and  abandonment  of  the  whole  written  agreement,  but  only 
a  part  of  it ;  and  the  question  is,  what  is  the  effect  of  that  ?  It  may 
be  said  by  the  plaintiff,  that  this  does  not  in  any  degree  vary  what 
is  to  be  done  by  either  party ;  that  the  same  land  is  to  be  conveyed, 
there  is  to  be  the  same  extent  of  interest  in  the  land,  and  it  is  to  be 
conveyed  at  the  same  time,  and  the  same  price  is  to  be  paid ;  and 
that  it  is  only  an  abandonment  of  a  collateral  point.  But  we  think 
the  object  of  the  statute  of  frauds  was  to  exclude  all  oral  evidence 
as  to  contracts  for  the  sale  of  lands,  and  that  any  contract  which  is 
sought  to  be  enforced,  must  be  proved  by  writing  only.  But,  in  the 
present  case,  the  written  contract  is  not  that  which  is  sought  to  be 
enforced,  it  is  a  new  contract  which  the  parties  have  entered  into, 
and  that  new  contract  is  to  be  proved,  partly  by  the  former  written 
agreement,  and  partly  by  the  new  verbal  agreement ;  the  present 
contract,  therefore,  is  not  a  contract  entirely  in  writing ;  and  as  to 
the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be  a 

(m)  Go9»  y.  Lord  Nugent^  5  B.  &  Ad.  58. 
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most  essential  part  of  the  contract,  for,  if  there  be  not  a  good  title, 
the  land  may,  in  some  instances,  better  not  be  conveyed  at  all ;  but 
our  opinion  is  not  formed  upon  the  stipulation  about  the  title  beinff 
an  essential  part  of  the  agreement,  but  upon  the  general  effect  and 
meaning  of  the  statute  of  frauds,  and  that  the  contract  now  brought 
forward  by  the  plaintiff  is  not  wholly  a  contract  in  writing.^^  A  rule 
nisi,  which  had  been  obtained  for  entering  a  nonsuit,  was  accord- 
ingly made  absolute. 

In  a  subsequent  case  (n),  the  written  agreement  was,  that  the 
plaintiff  should  grant  a  lease  to  the  defendants,  and  the  defendants 
should  take  certain  quantities  of  straw  and  other  things  at  a  valua- 
tion, to  be  made  by  persons  named  respectively  by  plaintiff  and 
defendants,  or  their  umpire,  in  the  usual  way  ;  and  the  defendants 
entered  under  the  agreement,  and  took  possession  of  the  straw,  &c. 
A  parol  agreement  was  afterwards  entered  into,  that  the  valuation 
should  be  made  by  one  D.  The  defence  set  up  to  an  action  to 
recover  the  amount  of  D/s  valuation  was,  that  no  valuation  had 
been  made  pursuant  to  the  original  agreement.  It  was  holden,  on 
demurrer,  that,  although  the  part  oi  the  written  agreement  which 
was  varied  by  parol  might  have  been  good  of  itself  without  writing, 
by  reason  of  the  acceptance  of  the  straw,  &c.,  yet  it  was  not  com- 
petent to  the  parties,  by  agreement  not  in  writing,  to  separate  into 
two  parts  the  subject-matters  of  the  original  agreement,  and  to 
substitute  a  new  agreement,  not  in  writing,  as  to  the  straw,  &c. ; 
and  judgment  was  given  for  the  defendants.  In  deciding  this  case, 
the  court  adverted  to  Goss  v.  Lord  Nugent^  as  a  case  in  which  it 
was  doubted  whether  it  was  competent  to  the  parties  to  waive  and 
abandon  an  agreement  in  writing  by  parol,  but  expressed  no  direct 
opinion  on  the  subject. 

In  another  case,  the  plaintiff  brought  his  action  to  recover  the 
deposit  paid  by  him  on  entering  into  a  written  contract,  by  which  the 
defendant  agreed  to  sell  the  lease  of  a  house  and  deliver  possession 
by  a  day  named.  It  appeared,  at  the  trial,  that  on  that  day  neither 
01  the  parties  were  in  a  situation  to  carry  the  contract  into  effect, 
but  within  a  reasonable  time  afterwards  the  obstacles  might  have 
been  removed ;  but  before  that  time  arrived,  the  plaintiff  insisted 
that  the  contract  was  at  an  end,  and  demanded  the  return  of  the 
deposit.  The  count,  upon  which  the  court  held  the  plaintiff  might 
recover,  was  one  for  money  had  and  received.  Tindaly  C.  J., 
in  delivering  the  opinion  of  the  court,  stated  (o),  that  the  question 
was,  "  Can  the  day  for  the  completion  of  the  purchase  of  an  in- 
terest in  land,  inserted  in  a  written  contract,  be  waived  by  a  parol 
agreement,  and  another  day  be  substituted  in  its  place,  so  as  to 
bmd  the  parties !  We  are  of  opinion  that  it  cannot.  This  is  an 
agreement  for  the  sale  of  land,  upon  which,  by  the  statute  of  frauds, 

(fi)  Harvey  v.  Grabham^  5  A.  &  E.  61. 

(o)  Bi9W€ll  V.  Robitmnt  3  Bingh.  N.  C.  928  ;  5  Scott,  196. 
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section  4,  no  action  can  be  brou^t,  '  unless  it  is  in  writing,  aod 
signed  by  the  party  to  be  charged  therewith,  or  his  aeent  thereunto 
lawfully  authorized.'  Now  we  cannot  get  over  the  difficulty  whieh 
has  been  pressed  upon  us,  that  to  allow  the  substitution  of  a  neiw 
stipulation  as  to  the  time  of  completing  the  contract,  by  reason  of  a 
subsequent  parol  agreement  between  the  parties  to  that  eflRaet,  in 
lieu  of  a  stipulation  as  to  time  contained  in  the  written  agreemoit 
signed  by  the  parties,  is  virtually  and  substantially  to  allow  an 
action  to  be  brought  on  an  agreement  relating  to  the  sale  of  land, 
partly  in  writing  signed  by  the  parties,  and  partly  not  in  writing, 
but  by  parol  only,  and  amounts  to  a  contravention  of  the  statute  of 
frauds.' 

In  the  following  case  in  assumpsit  {p\  the  declaration  stated, 
that  plaintiff  agreed  to  buy,  and  defendant  to  sell,  "a  carso,  to  be 
delivered  ^^  on  the  20th  to  the  22nd  instant,''  to  be  piud  for  by 
an  acceptance  three  months  from  delivery;  and  that  afterwards, 
before  the  22nd,  plaintiff,  at  request  of  defendant,  gave  time  for 
the  delivery  to  the  24th :  breach,  that  defendant,  though  requested 
(to  wit,  on  24th,)  to  deliver,  had  not,  on  24th  or  any  other  time, 
delivered :  special  damage  by  rise  of  price  between  the  agreement 
and  breach.  Plea,  that  the  giving  of  time  was  part  of  a  contract 
for  the  sale  of  goods  at  the  price  of  above  10/. ;  and  that  there  was 
no  part  acceptance,  or  earnest,  or  note  or  memorandum  in  writing. 
Replication,  that  the  giving  of  time  was  not  part  of  the  contract, 
&c.  It  appeared  that  there  was  a  written  contract,  as  stated  in 
the  declaration,  for  the  deliver}',  ^^  on  the  20th  to  the  22nd,^  but 
the  22nd  falling  on  Sunday,  plaintiff,  at  defendant's  request,  verbally 
agreed  to  enlarge  the  time  to  the  23rd  or  24th.  The  price  fluc- 
tuated between  the  time  of  the  agreement  and  the  24th,  being 
higher  on  the  last  day.  It  was  understood  that  the  enlargement 
of  time  would  postpone  the  delivery  of  the  three  months'  accept- 
ance. It  was  holden,  that,  on  these  facts,  defendant  was  entitled 
to  the  verdict,  the  enlargement  of  time  having  materially  varied 
the  contract,  substituting  for  it  a  new  contract  on  a  similar  consi- 
deration, and  not  being  merely  a  dispensation  from  performance 
on  a  particular  day.  The  judgment  of  the  court,  delivered  by  Lord 
DenmaUy  contains  the  following  passage,  which  appears,  however, 
to  apply  more  accurately  to  the  4th  than  to  the  17th  section  : — "  It 
was  urged  by  the  plaintiffs  counsel,  that  the  defendant's  argument 
reduced  him  to  an  inconsistency  ;  that  he  alleged,  on  the  one 
hand,  an  alteration  of  the  contract  by  parol,  and  yet,  on  the  other, 
asserted  that  sucli  alteration  by  {)aroI  could  not  be  made.  But 
this  is,  in  truth,  to  confound  the  contract  with  the  remedy  upon  it. 
Independently  of  the  statute,  there  is  nothing  to  prevent  the  total 
waiver,  or  tlie  partial  alteration,  of  a  written  contract  not  under 

(p )  stead  V.  Davfber,  10  A.  &  E.  57  ;       M.  &  S.  21. 
2  P.  &  D.  447,  overruling  Om#  v.  Penn,  1 
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seal,  bj  parol  agreement ;  and,  in  contemplation  of  law,  such  a  con- 
tract so  altered  subsists  between  these  parties  ;  but  the  statute 
intervenes,  and,  in  the  case  of  such  a  contract,  takes  away  the 
remedy  by  action.**^ 

Plaintiff  entered  into  a  written  agreement  with  the  defendant, 
for  the  purchase  of  a  cargo  to  be  shipped  on  board  a  vessel  on  her 
next  arrival  at  a  certain  port.  On  the  arrival  of  the  vessel,  the 
defendant  verbally  requested  a  postponement  of  the  shipment,  until 
she  should  have  completed  another  voyage.  Plaintiff  assented  to 
this  proposal,  and  the  voyage  was  made.  The  defendant,  on  the 
second  arrival  of  the  vessel,  declined  taking  the  goods,  which  were 
resold  by  the  plaintiff;  who  brought  his  action  to  recover  the  loss 
sustained  by  the  defendant's  non-performance  of  the  contract.  It 
was  holden  (^),  that  the  plaintiff  could  not  recover.  Parke^  B., 
said,  ''  Here  there  was  an  original  contract  in  writing  to  send 
these  ^oods  by  the  first  vessel;  an  alteration  as  to  the  time  of 
their  delivery  was  subsequently  made  by  parol ;  and  the  point  to 
be  decided  is,  whether  such  an  alteration,  by  parol,  of  the  written 
contract,  can  be  binding.  It  appears  to  me  that  it  cannot;  and 
that  the  same  rule  must  prevail  as  to  the  construction  of  the  17th 
section,  which  has  already  prevailed  (r)  in  the  construction  of  the 
4th  section."  '^  It  appears  to  me  that  no  distinction  can  be  made ; 
and  that  it  is  unnecessary  to  inquire,  what  are  the  essential  parts 
of  a  contract,  and  what  not ;  and  that  ever}'  part  of  the  contract, 
in  regard  to  which  the  parties  are  stipulating,  must  be  taken  to  be 
material." 


III.  The  Fifth  and  Sixth  Sections,  relating  to  the  Execution  and 
Revocation  of  Wills,  p.  877  ;  and  the  Stat.  7  Will  IV.  ^ 
1  Vict.  c.  26,  for  the  Amendment  of  the  Laws  with  respect 
to  Wills,  p.  895. 

The  sections  of  the  Statute  of  Frauds  relating  to  wills  have  been 
repealed,  as  to  all  wills  made  since  1837,  by  the  stat.  7  Will.  IV .  & 
1  V  ict.  c.  26,  s.  2.  (s) ;  although  the  law  of  wills  made  since  that  date 
does  not  come  within  the  title  '*  Statute  of  Frauds,"  yet  it  has  beeH 
thought  advisable  to  insert  the  new  statute,  and  some  of  the  decisions 
upon  it,  in  this  section,  and  to  divide  the  subject  into  two  heads. 

First,  As  to  Wills  made  before  1838 ;  5  th  Section  of  the  Statute 

Sf  Frauds. — '^  All  devises  and  bequests  of  any  lands  or  tenements, 
evisable  either  by  force  of  the  statute  of  wills,  or  by  this  statute, 
or  by  the  custom  of  Kent,  or  of  any  borough,  or  any  other  particular 
custom,  shall  be  in  writing,  and  signed  by  the  party  so  devising  the 

{q)  MttnhaU  y.  Lynn,  6  M.  &  W.  109.  («)  See  post,  p.  895. 

(r)  OauY.LordNuffeni,bB,&A.d.bS, 
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same,  or  by  some  other  person  in  his  presence,  and  by  his  expresB 
directions,  and  shall  be  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  four  credible  witnesses,  or  else  they  shall  be 
utterly  void  and  of  none  effect." 

''  All  facts  relating  to  the  subject-matter  and  object  of  the 
devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the  dis- 
tribution of  the  property,  are  admissible  to  aid  in  ascertaining  what 
is  meant  by  the  words  used  in  the  wiir^  (t). 

All  Devises  of  any  Lands  or  Tenements,^ — Although  these  words 
are  very  general,  and  extend  to  customary  freeholds  (ti),  not  passing 
by  surrender,  yet  it  has  been  holden,  that  copyhold  land  (x),  and 
customary  {y)  estates,  passing  by  surrender,  are  not  comprehended 
within  them.  In  these  cases,  the  estate  is  considered  as  passing  by 
the  surrender  of  which  the  will  only  directs  the  uses.  Consequently, 
it  is  not  necessary  that  such  will  should  be  executed  with  the 
solemnities  required  by  this  statute.  Hence,  a  mere  draught  of  a 
will,  the  signing  and  publication  of  which  were  prevented  by  the 
sudden  death  of  the  testator,  has  been  holden  sufficient  to  pass 
copyhold  land  surrendered  to  the  use  of  the  will.  N.  By  stat. 
55  Geo.  III.  c.  192,  dispositions  by  will,  by  any  person  dying  after 
12th  July,  1815,  of  copyhold  estates,  are  made  effectual  without 
any  previous  surrender  to  the  use  thereof.  But  this  statute  only 
supplies  the  want  of  a  formal  surrender,  and  does  not  extend  to  a 
case  where  the  surrender  is  a  matter  of  substance,  as  where  it  b 
required  to  be  accompanied  by  the  separate  examination  of  wife  (;s). 
Since  this  statute,  a  copyhold  will  pass  (a)  under  a  general  devise  of 
real  estate,  although  there  be  no  surrender  to  the  use  of  the  will. 
But  the  will  must  contain  a  disposition  of  the  copyhold,  either 
expressed  or  implied  (b).  The  statute  applies  to  wills  made  before 
the  statute,  as  well  as  those  which  wore  made  after  (c).  An  heir  at 
law,  who  has  not  been  admitted  to  a  copyhold  estate,  which  has 
descended  to  him,  nor  paid  the  lord's  fine  due  on  admission,  may, 
notwithstanding,  devise  (d)  the  same. 

Shall  be  in  Writing,^ — This  provision  is  merely  a  i*epetition  <rf 
what  had  been  required  by  the  stat.  32  Hen.  VIII.  c.  1,  which  first 
gave  power  of  disposing  of  land  by  will.  But  writing  was  the  only 
solemnity  which  that  statute  required.     Hence,  before  the  statute 

(/)  Per  Parke,  J.,  Doe  d,  Templeman 
T.  Martin,  4  B.  &  Ad.  785. 


(^A\  Hutsey  v.  Grills,  Ambl.  299. 

{s)  Roe  d.  Gilman  y.  Heyhoe,  2  Bl. 
R.  1114.  See  also  The  Attorney  General 
V.  Bamee,  2  Vera.  598 ;  Attorney  Gene- 
red  V.  Andreu)9,  1  Ves.  225 ;  Tuffnell  v. 
Page,  2  Atk.  37. 

(y)  Doe  d.  Cook  v.  Danvers,  7  East, 
299 ;  Carey  ▼.  Atkew,  coram  Sir  L.  Ken- 
yon,  M.  R.,  May  9, 1786, 2  Bro.  C.  C.  58, 


and  in  a  note  to  Wagttaff  v.  Wageimff^  2 
P.  Wms.  259 1  Cox's  ed.,  recognized  by  EU 
lenborough,  C.  J.,  in  7  East,  324. 

(r)  Doe  d,  Nethercote  v.  Bartle,  5  B. 
&  A.  492. 

(a)  Doe  d.  Clarke  v.  Ludlam,  7  Bin^. 
275. 

m  Doe  V.  Bird,  5  B.  &  Ad.  695. 

ic)  See  the  words. 

{d)  Right  v.  Banks,  3  B.  &  Ad.  664. 
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of  frauds,  short  notes,  taken  by  a  lawyer  from  the  testator's  mouth, 
for  the  purpose  of  being  reduced  into  form  («),  were  holden  to  be  a 
good  will,  though  the  t^tator  died  before  they  were  so  reduced  into 
form.  In  like  manner,  a  scrap  of  writing,  though  it  was  not 
si^ed,  sealed,  or  written  by  the  testator,  might  have  been  esta- 
blished as  a  will  by  the  testimony  of  a  single  witness.  This  did  in 
fact  happen  in  a  very  remarkable  case,  that  of  Sir  Francis  Worse* 
ley's  wiU  (/). 

And  signed  by  the  Party  devising,"] — What  shall  be  considered 
as  a  sufficient  signature  ^vithin  this  clause,  will  appear  from  the 
following  cases : — The  devisor  wrote  his  will  with  his  own  hand, 
thus  :  ^^  I,  John  Stanley,  make  this  my  last  will  and  t.estament ;  " 
and  thereby  devised  the  land  in  question,  and  put  his  seal  thereto, 
but  did  not  subscribe  his  name.  The  will  was  subscribed  by  three 
witnesses  in  his  presence.  This  was  holden  (a)  to  he  sl  good  will 
to  pass  the  land ;  for  the  will  having  been  written  by  the  devisor, 
and  his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particular  place  in  the 
will,  where  it  shall  be  signed,  either  at  the  top  or  bottom,  or  in  the 
margin.  It  seems,  that  a  mark  made  by  the  devisor  will  be  a 
sufficient  signing  (A),  within  the  statute  (13),  even  though  his  hand 
be  guided  (i).  It  is  immaterial  whether  the  devisor  can  write  at 
the  time  or  not,  and  no  collateral  inquiry  of  that  sort  ought  to  take 
place  (A).  Whether  the  devisor,  by  merely  affixing  his  seal  to  the 
will,  can  be  considered  as  having  sufficiently  signed  within  the 
meaning  of  the  statute,  seems  to  have  been  a  vexata  qucBstio, 
Affirmed  per  Norths  Wyndham,  and  Charlton,  in  Lemayne  v. 
Stanley^  3  Lev.  1,  Dub.  per  Levinz,  S,  C.  Affirmed  per  Holt^  C. J., 
m  Ijee  v.  Libb,  1  Show.  69.     Affirmed  per  Lord  Raymond^  C.  J.,  at 

(e)  1  Anderson,  34,  cited  by  Lord  BU      court,  S.  C. ;  North,  C.  J.,  Wyndham, 
lembaraupkf  C.  J.,  7  East,  324.  Charlton^  and  Ltvinzt  Js.,  on  special  ver- 

(f)  Reported  in  1  Sidf.  315,  pi.  33 ;   2      diet  in  ejectment,  Easter  T.  1681,  C.  B. 
Keb.  128,  pL  82,  by  the  name  of  StevetUt  (h)  See  in  Lemayne  v.  Stanley,  Freem. 
JLeasteof  Gerrard  v.  Lord  Manchetter,  18      538,  a  dictum  to  this  effect. 

Cff.  II.  (0  WiUon  V.  Beddard,  12  Sim.  28. 

(»  Lemayne  v.  Stanley,  3  Lev.  1 ;  ad-  (i)  Baker  v.  Dening,  8  A.  &  E.  94 ;  3 

~  after  several  arguments  by  the  whole      N.  &  P.  228. 


(13)  See  Harrison  v.  Harrison,  8  Ves.  jun.  185,  where  it  was  holden 
l>y  Lord  Eldon,  C,  on  the  authority  of  Gurney  v.  Cor  bet f*  C.  B.,  that  a 
inll  was  duly  executed  to  pass  freehold  land,  although  one  witness  only 
liad  subscribed  his  name,  and  the  other  two  had  attested  by  setting  their 
marks.  See  also  Jddy  v.  Grix,  coram  Sir  W.  Grant,  M.  R.,  8  Ves.  504, 
8.  P. 

*  Not  printed,  but  said  by  Lord  Bldon  to  be  in  a  note-book  which  was  the  property 
of  Mr.  J.  Bnmet.  This  book  is  now  in  Lincoln's  Inn  library,  forming  a  part  of  Seijeant 
IfiU's  MSS.  purchased  by  the  Society.  This  case  is  in  9  Burnet,  p.  138.  Another  note 
of  the  same  case  is  inyol.  30,  p.  51,  of  Seijeant  Hill's  MSS. 
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Nisi  Prius^  in  Wameford  v.  Wamefordy  2  Str.  764.  N^pitived 
per  three  Barons  (including  Parker^  C.  B.)  in  Smitk  v.  JSkxaUi, 
1  Wils.  313  ;  also  per  Willes,  C.  J.,  Sir  John  Stranae,  M.  B.,  and 
per  Parker^  C.  B.  (14),  sitting  with  Lord  Hardwicke^  C,  in  JEIUb 
y.  Smithy  as  assistants,  1  Ves.  jun.  11 ;  1  Dickens,  225,  but  Lord 
EldoUy  in  Wright  v.  Waheford^  17  Ves.  458,  says  expressly  thaii 
sealing  without  signing  is  not  sufficient.  It  is  not  requu^  by  tbe 
statute,  that  the  witness  should  see  the  devisor  sign,  or  that  he 
should  sign  in  their  presence  (Q.  It  is  sufficient,  that  the  devisor 
should  declare  to  the  witnesses,  that  the  instnunent  offered  to  them 
to  be  subscribed  is  his  will,  and  that  the  signature  is  his  hand- 
writing. 

Attested  and  subscribed^  (15). — It  is  not  necessary  that  the 
will  should  be  attested  and  subscribed  by  all  the  witnesses  at  the 
same  time.  Hence,  where  the  devisor  published  his  will  in  the 
presence  of  two  witnesses  (m),  who  subscribed  it  in  his  pres^ioay 
and  some  time  after  he  sent  for  a  third  witness,  and  published  it  in 
his  presence  ;  the  will  was  holden  to  be  duly  i^tested.  If  the  will 
be  subscribed  by  three  witnesses  in  the  presence  and  at  the  request 
of  the  testator,  it  is  sufficiently  attested  (n),  although  none  ot  the 

(/)  Qraymm  y,  Atkinson,  2  Ves.  454;  special  Terdict  in  Qectxnent;  2Atk.  176,  a. 

BUii  y.  Smiik,  1  Yes.  jun.  11 ;  1  Dickens,  S.  P.  admitted  per  Hardwicke,  Ch.,  2  Y«h 

225,  8.  C.  458. 

(m)  Jonei  v.  Lake,  16  Geo.  II.  B.  R.,  on  (ii)  Wright  ▼.  Wright,  7  Bingli.  457. 


(14)  Parker^  C.  B.,  observed,  however,  (according  to  the  report  in 

1  Yes.  jun.  12,)  that,  as  in  some  cases  it  was  thrown  out  obiter,  that 
sealing  was  signing,  and  in  one  case  decreed,  that  it  was  equal  to  signin^L 
he  should  submit  his  opinion.  But  in  Dickens's  Rep.  of  EUis  v.  8mm, 
vol.  1,  p.  228,  and  in  a  MS.  note,  this  remark  does  not  appear;  and 
Parker^  8  dissent  from  the  opinion  of  the  three  Judges  in  jLemame  ▼. 
Stcmley,  and  Lord  Raynujnd  in  Wameford  v.  Warneford^  stands  im- 
qualified. 

(15)  It  is  not  necessary  that  the  witnesses  should  be  informed  of  the 
nature  of  the  instrument  they  are  about  to  attest^  or  that  it  is  a  wilL 
Hence,  in  Trymmer  v.  Jackson,  determined  in  the  Court  of  King's  Bench, 
upon  a  trial  at  bar'*'  of  an  issue  directed  by  the  Court  of  Chancery,  cited 
in  1  Ves.  487,  recognized  by  Lord  Hardwicke,  Ch.,  in  Ridden  v.  F'alUer, 

2  Yes.  258,  and  by  Denison,  J.,  in  Wallis  v.  WalUs,  Lincoln  Summ.  Ass. 
1762 ;  4  Bum's  £.  L.  p.  127,  6th  ed.,  the  witnesses  to  the  will  were  iiH 
duced,  from  words  made  use  of  by  Anna  Lordell,  the  testatrix,  at  the  tnne 
of  the  execution,  to  believe  that  the  instrument  they  attested  was  a  deed^ 
and  not  a  will.  The  testatrix  delivered  it  "  as  her  act  and  deed,"  and  the 
words  "sealed  and  delivered"  were  written  above  the  place  where  the 
three  witnesses  were  to  subscribe  their  names.  The  court  were  of  opinion 
that  this  was  a  sufficient  execution  of  the  will. 

*  On  the  7th  of  May,  1749.    See  Reg.  lib.  B.  1749,  p.  191. 
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witnesses  saw  the  testator's  signature,  and  only  one  of  them  knew 
what  the  paper  was.  A  will  more  than  thirty  years  old  proves 
itself,  ¥dthout  calling  any  witnesses,  even  where  they  are  all 
aiire  (o). 

A  win  was  dated  more  than  thirty  years  before  the  trial,  but 
one  of  the  subscribing  witnesses  was  proved  to  be  still  living ;  it 
was  holden(j7),  that  it  was  not  necessary  to  call  such  witness  to 
prove  the  execution,  although  the  devisor  had  died  within  thirty 
years. 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land,  and 
subscribed  the  paper,  but  did  not  seal  it,  nor  was  it  attested  (q) ; 
on  a  subsequent  day  he  wrote  a  memorandum  on  another  side  of  the 
same  sheet  of  paper,  containing  a  bequest  of  personal  estate,  and 
subscribed  this  memorandum  m  the  presence  of  three  witnesses. 
He  then  took  the  sheet  of  paper  in  his  hand,  and  declared  it  to  be 
liis  last  will,  in  the  presence  of  the  three  witnesses,  and  then  deli- 
vered it  to  them,  and  desired  them  to  attest  and  subscribe  it,  in 
liis  presence,  and  in  the  presence  of  each  other ;  which  they  accor- 
dingly did.     It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times ;  and  that  it  was 
duly  executed  and  attested  to  pass  the  real  estate ;  that  the  memo- 
randum relating  to  personalty  only,  the  having  three  witnesses  must 
have  been  merely  for  the  purpose  of  authenticating  the  former 
devise ;  and  the  court  observed,  that  a  person  was  not  obliged  to 
make  his  whole  will  at  the  same  time.     In  the  case  of  Stonehtnue 
V.  JSvelyn,  at  the  Rolls,  3  P.  Wms.  254,  it  was  proved,  that  the 
three  subscribing  witnesses  to  the  will  had  subscribed  their  names 
in  the  presence  of  the  testatrix  ;  but  one  of  them  said  he  did  not 
aee  testatrix  sign  the  will,  but  that  she  owned  at  the  time  when 
the  witnesses  subscribed,  that  the  name  signed  to  the  will  was  her 
own  hand-writing.     This  was  holden  to  be  sufficient  by  Sir  Joseph 
JekyUf  M.  R.     Where  a  will  consisted  of  two  sheets  of  paper  (r), 
and  the  first  sheet  was  regularly  connected  with  the  second,  and 
in  the  first  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  specified,  and  in  the  last  sheet,  which 
ivas  duly  executed  and  attested,  appointed  certain  persons  to  be 
trustees ;  although  the  testator  did  not  execute  the  first  sheet,  and 
the  witnesses  never  saw  it,  it  was  the  opinion  of  all  the  judges  in 
Tkigland,  that  if  the  first  sheet  were  in  the  room  at  the  time  of  the 
execution  of  the  second,  that  was  sufficient. 

In  the  Presence  of  the  Devisor.] — It  is  required  by  the  statute, 
that  the  attestation  and  subscription  of  the  witnesses  should  be  in 


(o)  Per  Cur,f  Doe  d.  SpiUhury  v.  Bur-  Burr.  549,  on  a  case  reserved. 

dett,  4  A.  ft  B.  19,  tnie,  p.  564.  (r)  Bond  v.  Seaweily  on  case  iQBenrad, 

{p)Ihed.  Oldhamand  WifeT.  JVoUey,  3  Borr.  1773;  1  BL  B.  407 ;  BnU.  N.  P. 

8  B.  &  C.  24.  264,  8.  C 

(g)  Carkton  d.  Origin   v.   Orifflm,  1 
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the  presence  of  the  devisor,  in  order  to  prevent  another  will  being 
obtruded  in  the  place  of  the  true  will ;  but  it  is  sufficient,  if  it  be 
proved,  that  the  testator  might  see  the  witnesses  subscribing  their 
attestation ;  it  is  not  necessary  that  it  should  be  proved,  that  the 
testator  did  actually  see  the  witness  subscribe.  Hence,  where  the 
devisor,  being  in  bed  («),  made  his  will,  which  he  signed  in  the 
presence  of  three  witnesses,  but  he  being  very  ill,  the  witnesses 
withdrew  into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  the  bedchamber, 
where  the  devisor  lay,  there  was  a  lobby  with  glass  doors,  and  the 
glass  broken  in  some  places ;  it  was  proved,  that  the  devisor  mwki 
see  from  his  bed  where  he  lay  (through  the  lobby  and  the  broken 
glass  windows)  the  table  in  the  gallery,  where  the  witnesses  sub- 
scribed their  names;  it  was  adjudged,  that  the  will  was  duly 
executed  in  the  presence  of  the  devisor,  within  the  intent  of  the 
statute.  Honora  Jenkins  (0  9  having  directed  her  will  to  be  pre- 
pared, went  to  the  office  of  her  attorney  at  York,  in  order  to 
execute  it.  H.  J.  being  asthmatical,  and  the  office  very  hot,  she 
retired  to  her  carriage  in  order  to  execute  the  will,  the  witnesses 
attending  her,  who,  after  having  seen  her  execute,  returned  into 
the  office,  to  attest  the  will,  and  the  carriage  was  put  back  to  the 
window  of  the  office ;  it  was  proved  by  a  person  who  was  in  the 
carriage  with  H.  J.,  that  the  testatrix  miffht  see  what  passed 
through  the  window  of  the  office.  Immediately  after  the  attes- 
tation, one  of  the  witnesses  took  the  will  to  the  testatrix,  which  she 
folded  up  and  put  into  her  pocket.  Lord  Thurlow^  Ch.,  thought  the 
will  well  executed ;  and  the  case  of  Sheers  v.  Glasscock  was  relied 
upon  as  an  authority.  But  the  testator  must  be  in  a  situation  that 
he  may  see  the  witness  attest :  therefore,  where  the  attesting  wit- 
nesses retired  from  the  room  where  the  testator  had  signed,  and 
subscribed  their  names  in  an  adjoining  room,  and  the  jury  found 
that  from  one  part  of  the  testator's  room  a  person  by  inclining  him- 
self forwards,  with  his  head  out  at  the  door,  might  have  seen  the 
witnesses,  but  that  the  testator  was  not  in  such  a  situation  in  the 
room  that  he  might  by  so  inclining  have  seen  them ;  held,  that  the 
will  was  not  duly  attested  («).  [It  was  proposed  in  the  new  law,  to 
omit  the  words  "  in  the  presence  of  the  testator ; "  but  they  are  re- 
tained, so  that  the  foregoing  cases  will  be  applicable.  See  stat.  7  Will. 
IV.  &  1  Vict.  c.  26,  s.  9,  posty  p.  897.]  Although  it  is  required  by 
the  statute  of  frauds  (x),  that  the  attestation  of  the  witnesses  should 
be  in  the  presence  of  the  devisor,  yet  it  is  not  necessary  that  it  should 
be  inserted  in  the  form  of  the  attestation,  that  the  witnesses  sub- 
scribed their  names  in  the  presence  of  the  devisor ;  whether  they 
did  so  subscribe  is  matter  of  evidence  to  be  left  to  the  jury  (y). 

(«)  Sheers  v.  GloMtcock,  C.  B.  Garth.  (u)  Doe  v.  Manifold,  1  M.  &  S.  294. 

81 ;  Salk.  688 ;  1  Eq.  C.  Abr.  403  ;  Todd  hv)  Brice  v.  Smith,  Willcs,  1. 

V.  Earl  of    WincheUeay  coram   Abbott,  (y)  Hands  v.  James,  Comyn*8  R.  531 ; 

C.  J.,  S.  P.,  1  M.  &  Malk.  12.  cited  by  the  name  of  Head  v.  Jamus^hj 

(0  Casson  v.  Dade,  1  Bro.  C.  C.  99.  Willes,  C.  J.,  in  BHce  v.  Smith,  Willes,  S. 
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Hence,  where  the  attestation  was  '^  signed,  sealed,  published,  and 
declared^  in  the  presence  of  us,"  the  witnesses  being  dead,  and  their 
band-writing  proved  (z) ;  the  court  held,  that  it  was  the  province  of 
the  jury  to  determine  upon  circumstances,  without  any  positive 
proof,  whether  the  witnesses  had  subscribed  in  the  presence  of  the 
devisor.  So  where  there  had  been  possession  under  a  will  for  more 
than  thirty  years,  although  the  will  did  not  (in  the  attestation) 
state  that  the  witnesses  signed  in  the  presence  of  the  testator,  yet 
Xm;  C.  J.,  held  (a),  that  it  might  be  presumed  that  the  requisites 
of  the  statute  had  been  complied  with.  Under  the  stat.  1  Vict. 
c.  26,  8. 9,  a  form  of  attestation  is  not  necessary. 

Sy  three  or  four  credible  Witnesses.] — The  witnesses  must  be 
persons  who  have  the  use  of  their  reason,  and  such  religious  belief 
as  to  feel  the  obligation  of  an  oath ;  who  have  not  been  convicted 
of  any  infamous  crime,  and  are  not  influenced  by  interest  (16). 

1.  The  witnesses  must  be  persons  who  have  the  use  of  their 
reason.  Persons  excluded  from  giving  testimony  (A),  for  want  of 
skill  and  discernment,  are  idiots,  persons  of  insane  mind,  and  chil- 
dren. In  regard  to  children,  there  seems  not  to  be  any  precise 
time  or  age  fixed,  before  which  they  are  excluded  from  giving 
evidence;  this  will  depend  in  a  great  measure  on  the  sense  ana 
understanding  of  the  child,  as  it  shall  appear  to  the  court  upon 
examination  of  the  infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious  belief 
as  to  be  sensible  of  the  obligation  of  an  oath.  ^^  An  inndel  is  not 
to  be  admitted  as  a  witness  (c)  ;  the  consequence  of  which  would 
be,  that  a  Jew,  who  acknowledges  the  Old  Testament  only,  could  not 
be  a  witness.  But  I  take  it,  that  although  the  form  of  the  oath, 
as  administered  according  to  the  laws  of  England,  is,  ^  tactis  sacro- 
Sanctis  Dei  Evangeliis^  by  which  it  is  presumed  that  the  witness  is 
a  Christian ;  yet  in  cases  of  necessity,  as  in  foreign  contracts  be- 
tween merchant  and  merchant,  frequently  transacted  by  Jewish 
brokers,  the  testimony  of  a  Jew,  '  tacto  lioro  legis  Mosaicce^^  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations."    The  depositions  of  \vitnesses  (rf),  professing  the  Gentoo 


(j)  CVtj/3f  ▼.  PawUi,  Str.  1109.  See 
Doe  d,  SpiUbury  v.  Burdett,  4  A.  &E.  1, 
at  to  execution  of  a  will  under  a  power. 

(a)  Hiffbed  d,  Marthall  v.  Breeding, 
Bedford  Snmm.  Ass.  1738;  Seijt.  Hill's 
MSS.  Tol.  33,  p.  99  ;  Doe  d,  Reetorick  v. 
Ptarte,  Devon.  Snmm.  Ass.  1832.  Attes- 
tation of  win  30  years  old,  stated  that  tes- 
tator signed  in  the  presence  of  witnesses, 


but  omitted  to  state  that  witnesses  had 
signed  in  presence  of  testator;  it  was 
proved,  that  there  had  been  uninterrupted 
possession  under  the  will ;  held  sufficient 
by  Taunton,  J,,  on  the  authority  of  some 
of  the  foregoing  cases. 

[b)  Gilb.  Evid.  109. 

re)  1  Inst.  6,  b. 

[d)  Omiehund  v.  Barker,  Willes,  538. 


(16)  This  is  a  general  rule  of  evidence ;  but  see  stat.  6  &  7  Vict.  c.  85> 
ante,  p.  450. 

VOL.  II.  o 
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religion,  who  were  sworn  according  to  the  ceremonies  of  their  reli- 
gion, taken  under  a  commission  out  of  chancery,  were  holden  to  be 
admissible  in  evidence,  in  the  great  case  of  Omichvnd  t.  Barkery 
WilleSj  C.  J.,  remarking,  ^'  that  if  an  oath  were  merely  a  Ghristifla 
institution,  as  baptism,  the  sacrament,  and  the  like,  he  should  hama 
been  compelled  to  admit,  that  none  but  a  Christian  could  take  a& 
oath.  But  oaths  were  instituted  long  before  Christianity,  were 
made  use  of  to  the  same  purposes  as  now,  were  always  held  in  tlie 
highest  veneration,  and  were  almost  as  old  as  the  creation.  ^Juror 
mentum  (according  to  Sir  Edward  Cohe^)  ni/dl  alind  est  qwam 
Deum  in  testem  vocare  ;  and,  therefore,  *•  nothing  but  the  belief  ef 
a  Oad^  and  that  he  will  reward  and  punish  n$  aceording  t0  cwr 
deserts^  i$  necessary  to  qualify  a  man  to  take  an  oath*  Therefoce, 
the  proper  questions  to  be  put  to  a  witness,  in  order  to  ground  «B 
objection  to  his  competency  (e),  is  not  whether  he  believes  in  JesoB 
Christ,  or  the  Holy  Gospels,  but  whether  he  believes  in  God,  the 
obUgation  of  an  oath,  and  a  future  state  of  rewards  and  punishr 
ments. 

S.  Persons  who  have  been  convicted  of  any  infamous  crimeB 
cannot  be  witnesses.  There  are  several  crimes,  the  comnussion  of 
which  evince  such  a  moral  depravity,  as  utterly  to  exclude  the 
offender  from  becoming  a  witness.  Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  received  in 
a  court  of  justice.  At  the  common  law,  a  person  convicted  of  petty 
larceny  was  holden  not  to  be  a  competent  witness,  and  consequenth* 
was  incapable  of  attesting  a  devise  of  land  (/).  The  stat.  31  Geo.  Illu 
c.  35,  reciting,  that  persons  convicted  of  grand  larceny  are  by  their 
punishment  restored  to  their  credit,  removed  the  incompetency  by 
reason  of  a  conviction  for  petty  larceny.  This  statute  was  replied 
in  1827,  when  the  distinction  between  grand  and  petty  larceny  was 
abolished.  Every  species  of  the  crimen  falsi,  as  it  is  termed,  such 
as  perjury,  forgery,  and  the  like,  renders  persons  convicted  thereof 
incompetent  to  be  witnesses.  Standing  m  the  pillory  being  the 
usual  punishment  inflicted  on  those  who  are  convicted  of  the  crimem 
falsi  ;  it  w^as  formerly  holden,  that  no  person,  who  had  suffered  this 
punishment,  or  even  had  been  sentenced  to  it,  could  be  a  ^vitness : 
but  the  rule  now  laid  down  is,  that  it  is  the  crime,  and  not  the  puf^ 
ishmenty  which  makes  a  man  infamous ;  and  consequently,  althou^ 
a  person  be  sentenced  to  stand  in  the  pillory,  yet  if  it  be  not  for  an 
iniamous  offence,  such  person  is  still  a  competent  witness  (^).  If 
one  found  guilty  on  an  indictment  for  perjury  at  common  law  be  par- 
doned by  the  king,  he  will  be  a  good  witness  (A)  ;  because  the  king 
has  power  to  take  off  every  part  of  the  punishment :  but  if  a  person 
be  indicted  of  perjury  on  the  stat.  5  Eliz.  c.  9,  and  convicted,  the 

(0'  R'  V.  Taylor,  Peake's  N.  P.  C.  11,  (jgi)  Chater  y.Hawkitu,  3  Ler.  426. 

per  Buller,  J.  (A)  Gilb.  Evid.  108 ;  Dotfer  ▼.  Ifcvtocr, 

(/)  Pendoek  y.  Mackinder,  Wflles,  665 ;  B.  R.  M.  T.  1803 ;  London  Sittingt,  JMm- 

2  WiU.  18,  8.  C.  borough,  C.  J. 
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cannot  restore  snch  person  to  his  oompetoicy  as  a  witness ;  for 
the  king  is  dirested  of  that  prerogative  by  the  express  words  of  the 
statute.  In  this  case  the  disabiUty  forms  a  part  of  the  judgment  on 
the  statute,  viz.  ^^  that  the  oath  of  such  person  or  persons,  so  offend- 
ing, thenceforth  shall  not  be  received  in  any  court  of  record  within 
England  or  Wales,  or  the  marches,  until  the  judgment  shall  be 
reversed  by  attaint  or  otherwise"  (t).  But  on  an  indictment  at 
common  law,  the  disability  is  only  a  consequence  of  the  infamous 
judgment  (A).  N.  The  party  who  would  object  to  the  testimony  of 
a  witness,  on  the  ground  of  ms  having  been  convicted  of  an  infamous 
ofience,  must  be  prepared  with  a  copy  of  the  judgment,  regularly 
entered  upon  the  verdict  of  conviction ;  for,  until  such  judgment  is 
entered,  the  witness  is  not  deprived  of  his  legal  privileges  (/).  A 
mere  conviction,  unless  followed  by  a  judgment,  is  not  sufficient  to 
destroy  the  competency  of  a  witness  (m).  The  admission  of  a  wilr- 
nesB,  that  he  has  been  convicted  of  the  offence,  will  not  supersede 
the  necessity  of  producing  the  record  of  conviction,  or  copy 
thereof  (»). 

4.  The  witness  must  not  be  biassed  or  influenced  by  interest. 
Previously  to  the  stat.  25  Greo.  II.  c.  6,  it  was  holden  (o),  that  if 
(me  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  ana  the  land  was  charged  with  the  payment  of 
the  legacy,  such  witness,  not  having  received  the  legacy,  or  other- 
wise oiscnarged  himself  of  his  interest  at  the  time  of  examination, 
was  not  a  credible  witness  within  the  intent  of  the  statute  of  frauds. 
Whether  a  witness  who  was  a  creditor  or  a  l^atee,  was  competent 
to  be  examined  in  support  of  a  will,  containing  a  charge  on  the 
land  for  payment  of  debts  and  legacies,  if  after  the  death  of  the 
devisor,  and  before  examination,  he  had  received  or  released,  or 
Upon  tender  made  had  refused  to  receive,  the  debt  or  legacy,  seems 
to  have  been  a  vexata  qumstio  (p)  ;  but  by  stat.  25  Geo.  II.  c.  6,  it 
was  enacted,  ^'  That  if  any  person  shall  attest  the  execution  of  any 
will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  estate,  inte- 
restf  gift,   or  appointment,  of  or  affecting  any  real  or  personal 
estate,  other  thim  charges  on  lands,  &c.,  for  payment  of  any  debt 
or  debts,  shall  be  thereby  given  or  made,  such  devise,  &c.  shall,  so 
iar  only  as  concerns  such  person  attesting  the  execution  of  such 
y^Hl  car  codicil,  or  any  person  claiming  under  him,  be  void ;   and 
«ach  person  shall  be  admitted  as  a  witness  to  the  execution  of  such 
^will  or  codicil,  within  the  intent  of  the  said  act,  notwithstanding 
saeh  devise,  &c.'"    And  by  sect.  2,  "  In  case,  by  any  will  or  codicil. 


I 


I)  Co.  But  368,  b.,  2nd  edit.  Str.  1253. 

A)  Per  JToH,  C.  J.,  in  JS.  v.  Crothy,  (p)   See  Wyndkam    v.   Chwtwynd,  1 

SaUu  689.  Burr.  414 ;   1  Bl.  R.  65.      Special  verdict. 

(|)  Peeke'i  Evid.  128,  2nd  ed.  Ld.  Kenyon,  121,  8.  C,  and  Hmdtou  v. 

m)  Xet  T.  Gmuil,  Cowp.  3.  Kertey,  C.  B.,  on  case  reserved  from  Weit- 

n)  R.  T.  CaiieU  Csretniofi,  8  East,  77.  morluid  Assizes,  4  Bum.  E.  L.  97. 


I 


•)  BoUffkri  i,  Attttey   ▼.   DovtHtf, 
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any  lands,  &c.  shall  be  charged  with  debts,  and  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  act :  Provided  (9),  that  the  credit  of  every  such 
witness,  and  all  circumstances  relating  thereto,  shall  be  subject  to 
the  consideration  and  determination  of  the  court  and  the  jury, 
before  whom  any  such  witness  shall  be  examined,  or  his  testimony 
or  attestation  made  use  of ;  or  of  the  court  of  eauity  in  which  the 
testimony  or  attestation  of  any  such  witness  shall  be  made  use  of; 
in  like  manner  as  the  credit  of  witnesses  in  all  other  cases  ought  to 
be  considered  of  and  determined."  An  estate  in  fee  upon  the 
determination  of  a  life  estate  was  devised  to  the  wife  of  A .  B. ; 
A.  6.  was  one  of  the  attesting  witnesses  to  the  will.  The  testator 
died  in  1779,  and  the  wife  of  A.  B.  died  in  1813,  before  the  previous 
life  estate  was  determined  ;  it  was  holden  (r),  that  A.  B.  was  not  a 
good  attesting  witness  to  this  will.  It  does  not  appear  that  the  le- 
gislature (5),  when  they  passed  the  statute  of  frauds,  had  in  their 
contemplation  executions  of  wills  by  blind  men.  It  seems,  however, 
that,  in  the  case  of  a  blind  man,  stronger  evidence  will  be  required 
than  the  mere  attestation  of  signature ;  but  it  is  not  necessary  that 
the  will  should  be  read  over  to  him  in  the  presence  of  the  attesting 
witnesses. 

Of  the  Proof  by  the  subscribing  Witnesses.'] — To  prove  the  due 
execution  of  a  devise  of  lands,  the  original  will  must  be  produced, 
and  one  of  the  subscribing  witnesses,  if  living,  must  be  examined, 
to  prove  that  the  solemnities  prescribed  by  the  statute  have  been 
complied  with,  agreeably  to  the  rule  of  law,  that  where  a  witness 
has  subscribed  an  instrument,  he  must  be  produced,  because  it  is 
the  best  evidence  (17)  ;  and,  even  whore  the  will  is  in  the  hands  of 

g)  Sect.  6.  («)  Longehamp  d,  Goot^elhw  v.  FUk, 

V)  Hatfield  v.  Thorp,  5  B.  &  A.  589.         2  Bos.  &  Pul.  N.  R.  415. 


J 


(17)  "Although  the  common  course  is  to  call  one  witness  only  to  prove 
the  will  *,  yet  that  is  only  where  there  is  no  objection  made  to  the  execu- 
tion of  the  will  by  the  heir ;  for  he  is  entitled  to  have  all  the  witnesses 
examined,  but  then  he  must  produce  them ;  for  the  devisee  need  not  pro- 
duce more  than  one^  if  such  witness  shall  prove  all  the  requisites ;  and 
though  they  should  all  swear  that  the  will  was  not  duly  executed,  yet  the 
devisee  would  be  permitted  to  adduce  evidence  of  circumstances  to  prove 
the  due  execution :  as  was  the  case  of  Austin  and  Wiliest  cited  by  Lord 
Hardtoicke,  C,  in  Blacket  and  Widdringttni,  M.  T.  4  Geo.  II. ;  in  which 
case,  notwithstanding  the  three  witnesses  swore  that  the  will  was  not  duly 
executed,  the  devisee  obtained  a  verdiet.f    In  Pike  and  BradburyXj  before 

'*'  Per  Lee,  C.  J.,  in  Amtey  t.  Downng.  Sec  also  the  opinion  of  Kenyon,  C.  J.,  in  Doe 
V.  Smith,  1  Esp.  N.  P.  C.  391. 

t  See  also  Lowe  v.  Jollife,  1  Bl.  R.  365,  S.  P. 

%  Q.  Pike  T.  Badmering,  cited  in  Str.  1096,  and  there  said  to  have  been  determined 
by  Pratt,  C.  J. 
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the  adverse  party,  who  has  notice  to  produce  it,  and  in  consequence 
of  such  notice  does  produce  it  at  the  trial,  the  party  calling  for  it  is 
bound  to  call  one  of  the  subscribing  witnesses  to  prove  it  (t).  If 
all  the  subscribing  witnesses  are  dead,  or  insane  (u),  their  hand- 
writing and  that  of  the  devisor  must  be  proved. 

6th  Section, — "  No  devise,  in  writing,  of  lands,  tenements,  or 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable  otherwise 
than  by  some  other  will  or  codicil,  in  writing,  or  other  writing  de- 
claring the  same  ;  or  by  burning,  cancelling,  tearing,  or  obliterating 
the  same,  by  the  testator  himself,  or  in  his  presence,  and  by  his 
directions  and  consent ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force,  until  the  same  be 
burnt,  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
directions,  in  manner  aforesaid ;  or  unless  the  same  be  altered  by 
some  other  will  or  codicil,  in  writing,  or  other  writing  of  the  de- 
visor, signed  in  the  presence  of  three  or  four  witnesses,  oeclaring  the 
same." 

No  Devise  in  Writing^  of  Lands,  ^c,  shall  be  revocable,  otherwise 
than  hy  some  other  Will  or  Codicil^  in  Writing ;  or  other  Writing 
of  the  Devisor^  signed  in  the  Presence  of  three  or  four  Witnesses 
declaring  the  same. — Having  premised  that  before  this  statute, 
devises  of  lands,  made  under  the  particular  customs  of  boroughs,  or 
by  virtue  of  the  statute  of  wills,  (32  Hen.  VIII.  c.  1,)  might  have 
been  revoked  by  any  express  words  without  writing  (a:),  the  statute 
of  wills  having  given  power  to  any  person  seised  in  fee  of  lands,  to 
devise  such  landus  by  >vill  in  writing  ;  but  being  silent  as  to  revoca- 
tions, I  shall  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wills  of  lands,  and  then 
subjoin  some  remarks  on  implied  revocations.     This  section  pre- 
scribes three  methods,  by  which  a  devise  of  lands  may  be  revoked  : 
either  by  another  will  or  codicil  in  writing,  or  by  other  writing, 

{fi  Per  Lord  Kenyan,  C.  J.,  in  a  case  («)  Dyer,  310,  b.  pi.  81.     Adm.  in 

cited  by  Xowrcitcf,  J.,  in  Gorifon  T.  iSfcre-  Symton  v.  Kirton,  Cro.  Jac.   115,  and 

imm,  8  East,  548.  Crmvell  v.  Sanders,  Cro.  Jac.  497 ;  Oilb. 

(v)  Bemeti  v.  Taylor,  9  Yes.  381.  Dev.  93,  ed.  1739. 


Lord  Baymond,  upon  an  issue  of  devisamt  vel  non,  the  witnesses  denyii^ 
their  hands,  the  devisee  would  have  avoided  calling  them  ;  but  the  C.  J. 
obliged  him  to  call  them ;  whereupon  the  first  and  second  denying  their 
hands,  it  was  contended  that  he  should  go  no  further ;  for  it  was  argued, 
that  though  if  you  call  one  witness,  who  proves  against  you,  you  may  call 
another,  yet  if  the  second  also  prove  against  you,  you  can  go  no  further ; 
but  the  C.  J.  permitted  the  devisee  to  c^  other  witnesses  to  prove  the  will, 
and  he  obtained  a  verdict."  Gilb.  Evid.  69 ;  Bull.  N.  P.  264.  If  three 
witnesses  to  a  will  are  dead,  the  handwriting  of  all  must  be  proved,  unless 
the  win  be  thirty  years  old.  Per  Cur.  in  JSana  d.  Gumey  v,  (Jorbett,  C. 
B.  H.  T.  17  Geo.  II.,  Serjeant  Hill's  MSS.  vol.  30,  p.  51. 
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declaring  the  intention  of  the  devisor  to  revoke  the  former  de^iw^; 
or  by  burning,  cancelling,  &c.  With  respect  to  the  first  method, 
(the  only  subject  now. under  consideration,)  it  is  to  be  observed, 
that  the  words  ^'  signed  in  the  presence  of  three  or  four  witnessea^^ 
having  been  holden  to  refer  to  the  next  preceding  words,  ^^  otkar 
writing^'^  only,  and  not  to  the  words  ^'  will  or  codicil  in  wrUimg^ 
it  is  not  necessary  that  a  wili^  whereby  a  former  will  is  revoked, 
should  be  signed  by  the  devisor  in  the  presence  of  three  wit- 
nesses {y)  ;  but  that  a  second  will  may  operate  as  a  revocation  of  a 
former,  it  is  necessary,  1.  That  the  second  will  should  expressly 
revoke  or  be  clearly  inconsistent  with  the  first  devise,  quoad  thuB 
particular  subject-matter  of  such  devise  (z).  If  it  be  memy  found, 
that  another  or  even  a  different  disposition  has  been  made  by  Uie 
testator  from  that  which  he  had  first  willed,  yet  if  it  do  not  appear 
to  the  court,  what  that  difference  is,  it  will  not  be  a  revocation  (a). 
2.  It  is  necessary  that  the  second  will  should  be  subsisting  and 
efiective  at  the  time  of  the  death  of  the  testator ;  consequently,  if 
the  second  will  be  not  executed  with  the  formalities  prescribed  by 
the  fifth  section  of  the  statute  (&),  or  if  the  second  will  be  efliM>- 
tually  cancelled  in  the  lifetime  of  the  testator  (c),  the  first  wiD 
shall  operate,  as  if  no  other  had  existed  (18).  3.  As,  before  the 
statute  of  frauds,  parol  declarations  of  an  intention  to  revoke  in 
future,  were  holden  not  to  amoimt  to  a  present  revocation  [d) ;  so, 
since  the  statute,  such  declaration,  although  executed  with  the 
formalities  required  by  the  statute,  will  not  operate  as  a  revoca- 
tion («).  4.  It  is  an  established  principle,  that  an  instrument, 
which  is  intended  to  operate  as  a  devise,  if  it  cannot  take  effect  as 
such,  shall  never  operate  as  a  revocation  (/). 

Or  other  Writing  of  the  Devisor  declaring  the  same^  signed  t» 
the  Presence  of  three  or  four  Witnesses.^ — An  instrument  of  revoca- 
tion, intended  merely  to  operate  as  such,  and  not  as  a  devise,  wonM, 
according  to  the  opinion  of  Lord  Cowper,  C,  in  Onions  v.  Tyrer^ 
1  P.  Wms.  345,  Cox's  edit.,  be  effective,  if  signed  by  the  devisor  in 
the  presence  of  three  witnesses,  as  this  clause  directs,  and 


(jf)  See  Hoil  v.  Clerk,  3  Mod.  218,  re- 
cognized by  Ld.  Hardwicke,  C,  in  Ellis  v. 
Smiikf  4  Burn.  E.  L.  199. 

(x)  See  Cox's  note  to  Oniont  v.  lyrer, 
1  P.  Wms.  345. 

(a)  mtchmi  v.  BoMtett  Salk.  592;  1 
8bow.  537  ;  S  Mod.  203 ;  Show.  P.  C. 
146 ;  Harwood  ▼.  Goodright,  Cowp.  87 ; 
5.  a  in  C.  B.,  3  Wils.  497;  2  BL  R.  937, 
And  in  Dom.  Pro.  7  Bro.  P.  C.  p.  344,  but 


489; 


V. 


in  Tomlins's  edit,  p 
Evam,  2  East,  488. 

ip)  Ecchfton  V.  Speki,  1 689,  Carth.  81 ; 
Oniofu  V.  7Vr^,  1716, 1  P.  Wms.  344. 

'c)  Ooodright  v.  Olasier,  4  Burr.  25U. 

[tt)  Cratwell  t.  Samdergf  do.  Jac  497. 

e)  Thonuu  v.  fiNmt,  2  East,  488. 

;/)  Exp,  RarlqfBehmi9r,7  \m.j€m, 
348. 


(18)  Where  an  effective  devise  appears  to  have  been  once  made  in  dii- 
herison  of  the  heir  at  law,  it  will  he  upon  the  heir  to  prove,  that       * 
devise  has  been  effectively  defeated.     Cowp.  87. 
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the  other  formalitieB  required  in  the  case  of  wills  by  the  5th  section, 
mz.  the  attestation  and  subscription  of  the  witnesses  in  the  presence 
of  the  devisor. 

3d.  Method  of  express  Revocation.  By  burning^  S^c.  Or  by 
tmmingf  cancelling^  tearing^  or  obliteratina  the  same,  by  the 
Testator  himself^  or  in  his  Presence^  and  by  his  Directions  and 
Consent. — ^The  acts  here  mentioned  are  in  themselves  equivocal 
acts :  and,  consequently,  in  order  to  make  them  operate  as  revo- 
cations, it  mnst  be  shown  that  they  were  done  animo  revocandi, 
that  is,  with  an  intention  to  revoke ;  for  unless  that  appears,  the 
prior  devise  will  not  be  revoked  (g).  Hence,  if  the  devisor  were  to 
throw  his  ink  upon  his  will,  instead  of  the  sand ;  though  it  might 
be  a  complete  defacing  of  the  instrument,  it  would  not  be  a  revo- 
cation ;  or  suppose  a  person  having  two  wills  of  different  dates  by 
himy  should  direct  the  first  will  to  be  cancelled,  and,  througn 
mistake,  the  person  to  whom  the  devisor  gave  his  directions,  should 
cancel  the  last  will ;  such  an  act  would  not  be  a  revocation  of  the 
hst  will :  or,  suppose  a  person  having  a  will  consisting  of  two  parts, 
throws  one  unintentionally  into  the  fire,  where  it  is  burnt,  it  would 
not  be  a  revocation  of  the  devises  contained  in  such  parts.  The 
intention,  therefore,  must  govern  in  such  cases.  A.,  by  will,  duly 
executed  and  attested  (A),  devised  land  to  trustees  to  several  uses ; 
and  at  the  same  time  executed  a  duplicate  thereof,  with  all  the 
solemnities  prescribed  by  the  fifth  section  of  this  statute.  Some 
time  after,  having  been  desirous  to  change  one  of  his  trustees,  he 
ordered  his  will  to  be  written  over  again,  without  any  variation 
from  the  first,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over  he  executed 
H  in  the  presence  of  three  witnesses,  and  the  three  witnesses  sub- 
Bcribed  their  names,  but  not  in  his  presence  (as  the  5th  section 
directs).  Some  evidence  was  adduced,  that  the  testator  afterwards 
eancelled  the  duplicate  of  the  first  will,  by  tearing  ofi^  the  seal. 
The  question  was,  whether  the  cancelling  the  duplicate  of  the  first 
will  should  be  a  revocation  thereof  within  this  clause.  It  was 
admitted,  that  if  a  devisor,  having  duplicates  of  his  will,  cancels 
one  of  them  animo  revocandi^  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  (19).  But  it  was  decreed  in  the 
present  case(t),  that  it  was  plain  the  testator  did  not  mean  to 

(f )  Per  Ld.  MmifUldt  €.  J.,  in  Bur-      Ga.  Abr.  407,  pL  1 ;  but  best  reported  in 
ukmo  ▼•  OiU^rt,  Cowp.  52.  P.  Wms.  voL  1,  p.  344,  Cox's  ed. 


(A)  Ornhm  v.    7Vr«r,   2  Yem.    741;  (t)  Reg.  Lib.  B.  1716,  fol.  242;  Cox^i 

Prec.  in  Chan.  459 ;  Gilb.  Rep.  130 ;  1  Eq.      P.  Wms.  vol.  1 ,  p.  345. 


(19)  **  Where  there  are  duplicates  of  a  will,  one  in  the  possession  of  the 
devisor,  the  other  not ;  and  the  devisor  cancels  that  which  is  in  Aw  cus- 
tody, it  18  an  effectual  cancelling  of  both."  Per  Aston^  J.,  in  Burtenshaw 
V.  QUberty  Cowp.  54. 
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revoke  his  former  will  by  cancelling^  but  by  substituting  another 
perfect  will  in  lieu  thereof  and  not  otherwise ;  and,  therefore,  the 
cancelling  thereof  (if  any)  was  but  a  circumstance  showing;  that  he 
thought  he  had  made  a  good  disposition  by  the  second  will,  and  in 
confidence  thereof  it  was  done  with  no  other  intent,  but  that  the 
second  will  should  thereby  more  surely  take  place.  The  cancelling 
of  a  will  under  this  section  may  be  proved  {h)  in  any  manner  con- 
sistent with  the  general  law  of  evidence,  the  statute  not  intro- 
ducing any  new  rule  of  proof.  In  order  to  effectuate  a  revocation, 
it  is  not  necessary  that  the  will  should  be  actually  destroyed :  hence 
a  slight  tearing  of  a  will  and  throwing  it  on  the  fire,  with  a  deli- 
berate intent  to  consume  it,  by  the  testator,  though  it  fell  off,  and 
was  preserved  by  a  bystander  without  his  consent  or  knowledge,  has 
been  holden  (Z)  to  be  a  sufficient  revocation.  But  where  a  testator, 
intending  to  destroy  his  will,  threw  it  upon  the  fire,  and  another 
person  snatched  it  off;  a  comer  of  the  envelope  only,  and  no  part 
of  the  will  itself  being  burnt ;  it  was  holden,  that  the  will  was  not 
revoked  as  to  the  freehold  (m),  but,  as  to  the  copyhold  (n),  to  which 
the  statute  of  frauds  does  not  extend,  it  was  revoked  by  the  attempt 
to  bum.  A.  having  made  a  will  of  land  (o),  and  a  duplicate  thereof, 
(both  duly  executed  and  attested,)  but  declaring  that  it  was  not  a 
will  to  his  liking,  and  that  he  should  alter  it,  delivered  a  duplicate 
to  B.  (a  devisee  named  therein).  Afterwards  A.  executed  another 
will,  disposing  of  his  estate  in  a  different  manner  from  what  he  had 
done  under  the  former  will,  and  thereby  revoked  all  former  wills, 
and  at  the  same  time  cancelled  the  first  will,  which  remained  in  his 
own  custody,  observing  to  the  person  who  made  the  second  will, 
that  there  was  a  duplicate  of  the  first  will  in  the  hands  of  B.  A 
short  time  before  A.'s  death,  one  of  the  principal  devisees  in  the 
last  will  died ;  whereupon  A.  sent  for  an  attorney  to  prepare 
another  will,  but,  before  the  attorney  arrived,  A.  became  senseless, 
and  shortly  afterwards  died.  After  his  death,  the  first  and  second 
wills  were  found  together  in  a  paper,  both  cancelled ;  but  the  dupli- 
cate of  the  first  wiD  (which  duplicate  had  been  delivered  to  B.)  was 
found  among  some  deeds  and  papers  of  the  testator  uncancelled.  It 
did  not  appear  how  the  duplicate  came  to  be  found  among  the 
testator's  papers.  It  was  holden,  that  at  the  time  of  making  the 
second  will,  the  first  was  clearly  revoked,  and  that  it  was  not  set 
up  again  by  cancelling  the  second  will.  The  testator,  after  devising 
all  his  land  (p)  to  trustees  upon  trust  to  sell,  '^  except  the  house  at 
Bath,^  gave  to  his  wife  his  house  in  Bath  for  her  life,  and  after  her 
death  to  his  eldest  son ;  and  after  the  execution  of  the  will  sold  his 
house  at  Bath,  and  struck  out  of  his  will  the  exception  and  the 

(k)  Doe  d.  Reed  v.  HarrU,  6  A.  &  E.  (m)  Doe  d.  Reed  v.  Harriets  A.&  E. 

209 ;  1  Nev.  &  P.  405.  209 ;  1  Nev.  &  P.  405. 

(0  Bibb  d.  Mole  v.  Thomas,  2  Bl.  R.  (n)  Doe  d,Reed  v.  florrtr,  8  A.  &  E.  1. 

1043.   But  see  the  20th  section  of  the  new  (o)  Burtemhaw  t.  Oilbert,  Cowp.  49.  - 

act,  1  Vict.  c.  26,  poit^  p.  899.  (p)  Sutton  v.  Sutton,  Cowp.  812. 
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devise  respecting  it.  It  was  holden,  that  the  devise  to  the  trustees 
was  not  revoked  by  the  erasure,  as  to  the  house  at  Bath  (20).  So 
where  a  testator,  by  will  duly  executed  and  attested  (9),  devised 
lands  to  A.  and  B.,  as  joint-tenants  in  fee,  and  afterwards  struck 
out  the  name  of  B.  by  drawing  a  pen  through  it.  It  was  holden, 
that  the  erasure  was  to  be  considered  as  a  revocation  of  the  devise 
pro  tamto  only  (21).  A.,  by  will  duly  executed  and  attested  (r), 
devised  land  to  B.  and  C.  in  trust,  and  afterwards  struck  out  the 
name  of  C.  and  inserted  the  names  of  D.  and  E.,  leaving  the  general 
purposes  of  the  trust  unaltered,  though  varying  in  certain  parti- 
culars, and  did  not  republish  his  will.  It  was  holden,  that  the  intent 
of  the  testator  appeared  to  be  to  revoke  by  the  substitution  of 
another  good  devise  to  the  new  trustees,  and  not  by  the  obliteration ; 
but  such  devise,  not  having  been  executed  with  the  proper  solem- 
nities, would  not  operate  as  a  revocation  ;  and,  admitting  that  the 
obliteration  of  the  name  of  C.  would  have  revoked  the  devise  to  C.^ 
yet  the  heir  could  not  recover,  inasmuch  as  the  devise  to  B.  re- 
mained unrevoked,  and  competent  to  sustain  all  the  trusts  in  the  will 
in  exclusion  of  the  heir. 

Implied  Revocations.] — Although  the  section  of  the  statute  of 
frauds  now  under  review  has  enumerated  several  methods  by  which 
a  devise  of  lands  may  be  revoked,  and  although  it  should  seem  to 
have  been  the  intention  of  the  legislature  to  have  excluded  every 
other  method  of  revocation,  yet  has  it  been  holden,  that  implied 
revocations  are  not  within  the  statute.  Implied  revocations  strictly 
so  termed,  are  ;  1st,  when  certain  acts  are  done  by  the  testator, 
inconsistent  with  or  contradictory  to  the  dispositions  made  by  the 
will,  so  necessarily  inferring  an  intention  to  revoke,  that  the  law 
will  presume  such  an  intention.  As  where  the  devisor  (5),  by  a 
subsequent  deed,  gives  the  devisee  in  fee  a  lesser  interest,  ^.  ^.  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor :  in 
such  case  the  intended  devisee  cannot  have  both  interests;  that 

(q)  Larkimt  y.  L&rkhu,  3  Bo6.  &  Pul.  («)  Coke  t.  B^loeit  Cro.  Jac.  49,  cited 

16.  in  Harkneu  v.  Barley,  Pr.  Ch.  514,  and 

(r)  Skori  d.  O^nll  t.  Smith,  4  East,  2  Atk.  72. 
419. 


J 20)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate  to  B. 
[  C,  and  makes  them  executors ;  and  after,  by  a  codicil,  cancels  and 
revokes  everything  relating  to  B.,  and  also  revokes  the  appointment  of  B. 
as  executor,  C.  shdl  have  the  whole.  A  revocation,  without  a  new  gift, 
shall  have  Uie  same  effect  as  if  it  had  been  expressly  given ;  and  whether 
it  be  by  codicil  or  obliteration,  it  is  the  same.  Humphries  v.  Taylor^  in 
Cane.  Mil.  25  Geo.  II.,  7  Bac.  Abr.  by  Gwillim,  p.  363. 

(21)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of  the 
equitable  estate.  Willet  v.  Sandford,  1  Ves.  178,  186;  Doe  v.  Pott, 
IXHig.  710 ;  Watte  v.  FuUarton,  (cited)  Doug.  718. 
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which  is  conveyed  by  the  deed  must  take  effect,  and,  therefore, 
the  law  makes  a  necessary  implication,  that  the  first  dispositioii, 
which  is  by  the  will,  is  revoked.  In  like  manner,  where  the  devisor 
having  devised  a  reversion  to  A.,  afterwards  grants  the  same  to  B^ 
this  will  be  a  revocation,  even  though  the  lessee  has  not  attorned. 
So  where  the  testator,  having  devised  land  to  A.,  bargains  and  sells 
tiie  same  land  to  B.,  although  the  deed  be  not  inroUed  within  six 
months,  according  to  the  statute,  and,  consequently,  nothing  can 
pu98  to  the  bargainee,  yet  this  will  amount  to  a  revocation,  because 
nere  is  a  solemn  act  done,  whereby  the  testator  has  clearlv  evinced 
his  intention,  that  the  devisee  should  not  have  the  land  devised  (22). 
2.  It  has  been  holden,  that  revocations  are  necessarily  to  be  implied 
or  presumed,  from  a  total  change  in  the  circumstances  of  the  tee* 
tator's  family  after  the  execution  of  the  wilL  This  head  of  revo- 
cation was  originally  borrowed  from  the  civil  law  (23),  and  applied 
in  the  first  instance  to  bequests  of  personal  estate  (t)^  and  after- 
wards extended  to  devises  of  land,  such  revocation  not  having  been 
considered  as  excluded  by  the  provisions  of  the  6th  secti<m  of  the 
statute  of  frauds.  What  changes  or  alteration  in  the  circnmstanceg 
of  the  testator  will  be  sufficient  to  work  a  revocation  of  a  devise 
of  land,  may  often  be  difficult  to  decide.  It  has,  however,  been 
solemnly  determined,  that  a  subsequent  marriage,  and  the  birth  of 
a  child,  without  provision  (u)  made  for  the  objects  of  these  relor 
tions^  is  such  a  material  change  in  the  circumstances  of  the  tes- 
tator's family,  as  will  work  a  revocation  of  the  devise  of  land  (24). 

(/)  Lugg  "f.Lugff,  Salk.  592;  Overbury  (ti)  See  Sxp,  B,  qf  Hehetter,  7  Vet. 

V.  Ootrbury,  2  Show.  242.  242. 


(22)  I  am  not  aware,  that  the  two  last-mentioned  instances  have  ever 
been  solemnly  decided.  They  are  mentioned  in  1  Roll.  Abr.  615  (P.) 
pi.  5,  6,  as  the  opinions  of  Popham  and  Qtnody,  Js. ;  but,  from  sabseooent 
cases,  where  they  have  been  cited,  it  appears  that  they  have  been  consioered 
as  law.  Gilbert  has  inserted  them  in  his  Treatise  on  Devises,  p.  95,  96, 
ed.  1739. 

(23)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  subsequent 
marriage  was  holden  to  revoke  a  will  of  land  made  by  a  feme  sole ;  althoueb 
such  marriage  was  had  with  the  person  in  whose  favour  the  will  was  made. 
Forse  v.  Hemblinge,  4  Rep.  60,  b. 

(24)  An  opinion  bas  been  expressed  in  Brown  v.  Thompson,  at  the  Boll% 
8  Dec.  1731 J  by  Sir  John  Trevor,  M.  R.,  and  afterwards  in  the  same  cue 
by  Lord  Keeper  Wright,  (1  P.  Wms.  304,  n. ;  1  Eq.  Ca.  Abr.  413,)  that 
levocations  of  a  devise  of  land  might  be  impHed  from  subsequent  marriagB 
and  birth  of  a  chiid^  notwithstanding  the  provision  of  the  6th  seeCum 
of  the  statute  of  frauds ;  but  thb  point  was  not  considered  as  setded 
until  the  case  of  Christopher  v.  Christopher,  2  Dickens,  445,  wbaoL  it 
was  solemnly  determined  by  Adams,  B.,  Smythe,  B.,  and  Parker,  C.  B^ 
against  the  opinion  of  Perrot,   B.,   who  thou^t  the  case  within  the 
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In  a  subsequent  case  the  rule  was  thus  laid  down  (x) :  that,  in  the 
case  of  the  will  of  an  unmarried  man  having  no  children  by  a  former 
marriage,  whereby  he  devises  away  the  whole  of  his  property  which 
he  has  at  the  time  of  making  his  will,  and  leaves  no  provision  for 
any  child  of  the  marriage,  the  law  annexes  the  tacit  condition  that 
subsequent  marriage  and  the  birth  of  a  child  operates  as  a  revocar 
tion.  And  in  a  case  where,  after  making  his  will,  the  testator  mar- 
ried, and  his  wife  became  pregnant  with  his  knowledge,  the  posthu- 
mous child  was  considered  for  this  purpose  in  the  same  condition  as 
a  child  bom  during  the  testator's  lifetime  (^).  This  rule  of  revoca- 
tion, like  the  preceding,  was  formerly  considered  as  grounded  upon 
a  presumed  alteration  of  intention  in  the  testator;  but  Lord  Kenyon, 
C.  J.  (z)^  thought  it  was  founded  ^^  on  a  tacit  condition  annexed  to 
the  wUl  when  made,  that  it  should  not  take  effect  if  there  should  be 
a  total  change  in  the  situation  of  the  testator's  family  *"  (25).  But 
this  rule  has  been  holden  to  apply  only  in  cases  where  the  wife  and 
children,  the  new  objects  of  duty,  are  wholly  unprovided  for,  and 
where  there  is  an  entire  disposition  of  the  whole  estate  to  their 
exclusion  and  prejudice.  Hence  (a),  where  A.  devised  certain  lands 
to  B.  in  trust,  and  directed  him  to  pay,  out  of  the  rents  and  profits, 
an  annuity  to  M.  S.,  with  whom  he  cohabited,  and  in  case  he  should 
leave  any  child  or  children  by  M.  S.,  to  raise  a  sum  of  money  to  be 
paid  among  his  children,  and  then  devised  the  remainder  of  his  estate 
to  several  of  his  relatives ;  and  afterwards  A.  married  M.  S.,  by  whom 
he  had  several  children  :  it  was  holden,  that  the  will  was  not  revoked; 
either,  1st,  on  the  ground  of  a  tacit  condition  annexed  to  the  will, 

(4r)  By  Tmdalf  C.  J.,  deliveriiig  judg-  livering  judgment  in  Martton  v.  Roe  d. 

ment  in  Exch.  Chamb.  in  Manion  v.  Roe  Fos^  on  error  in  Exch.  Chamb.,  8  A.  &  E. 

i^Fax,  8  A.  &  £.  60;  2  Ner.  &P.  504.  57,  8;  2  Nev.  &  P.  504. 

(y)  Doe  Y.lAmeathirefb  T.  R.  49.  (a)  Kenebd  v.  Serqflom,  2  £i8t,530. 

(x)  lb,,  recognized  by  Tindal,  C.  J.,  de- 


stotnte^  and  that  the  dispute  concerning  the  reality  of  a  subsequent 
marriage,  and  the  Intimacy  of  children,  was  as  open  to  perjury  as  any 
other,  and  that  the  statute  intended  an  actual  and  not  a  presumptive  re- 
vocation. The  case  of  Christopher  v.  Christopher  has  been  recognized  in 
several  subsequent  cases,  viz.  in  Spraage  v.  Stone^  Ambl.  721 ;  Bradif 
▼.  CMitt,  Doug.  31 ;  Doe  v.  Lancashire,  5  T.  B.  49 ;  in  Kenebel  y, 
Sert^^Umy  2  East,  530 ;  Sxp.  E.  Eehester,  7  Ves.  348 ;  Sheath  v.  York 
1  Yes.  k  Beames,  397.  N.  Marriage  alone,  or  the  subsequent  birth  of 
oliildien  unprovided  for  alone,  is  not  sufficient  to  operate  as  a  revocatioa 
of  a  will  01  personal  estate*.  Per  Dr.  Hay,  in  Shepherd  v.  Shepherd, 
Hil.  1770,  in  the  Prerogative  Court.  Nor  of  real  estate.  JDoe  v.  Bafford, 
4M.  &S.  10. 

(25)  Lord  EUenhonmgh,  C.  J.,  delivering  the  judgment  of  the  court 
in  Kenebel  v.  Scrafton,  seems  to  have  approved  of  Lord  KenyotCs  opinion. 

*  Jackmm  v.  Hurloek,  Lord  Nortkimgton,  Ou,  S.  P.,  Amb.  494 ;  2  Eden,  ^S.a 
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viz.  that  it  should  be  void  in  the  event  of  a  marriage  and  children, 
without  provision  ;  inasmuch  as  that  condition,  viz.  of  marriage, 
and  of  the  birth  of  children  unprovided  for  ^  had  not  taken  effect; 
or  2ndly,  on  the  ground  of  an  intention  to  revoke,  to  be  presumed, 
in  favour  of  a  wife  and  children  unprovided  for  ;  because  the  fact, 
upon  which  such  presumption  could  be  formed,  did  not  exist  in  the 
present  case.  And  it  must  further  be  remarked,  that  both  the 
circumstances  of  a  subsequent  marriage  and  the  having  of  child  or 
children  must  concur  to  work  an  implied  revocation :  the  birth  of  a 
posthumous  child  alone,  although  the  testator  die  childless,  is  not 
sufficient  (b). 

Having  endeavoured  to  illustrate  the  natiure  of  implied  revoca- 
tions, stnctly  so  called,  it  will  be  proper,  in  the  next  place,  to  take 
notice  of  those  acts,  by  which  a  devise  of  land  may  more  properhr 
be  said  to  be  annulled  than  revoked ;  though  the  latter  term  is 
most  frequently  applied  to  this  subject.  The  acts  here  alluded  to 
are  such,  whereby  a  material  alteration  is  made  by  the  testator,  in 
his  seisin  of  the  estate  devised,  after  the  execution  of  the  wiO. 
The  authorities  on  this  subject  are  of  very  ancient  date,  be^nning 
in  the  latter  end  of  Queen  Elizabeth's  reign,  and  continued  down 
in  a  regular  series  to  the  present  time,  with  a  few  exceptions.  The 
rule  to  be  collected  from  these  authorities  appears  to  be  this, — ^that 
where  a  person  seised  of  an  estate^  devises  it^  and  afterwards  con- 
veys his  whole  interest,  either  by  feoffment,  lease  and  release  (c), 
bargain  and  sale,  fine  (d),  or  recovery  (e),  though  but  for  an  instant^ 
and  though  he  takes  back  the  estate  to  the  same  use  as  before^  or 
though  the  old  use  results  to  him  again  so  as  to  descend  in  the  same 
line  as  before,  still  the  conveyance  operates  to  annul  his  will.  This 
rule  is  founded  on  a  technical  principle  of  law,  introduced,  as  it 
should  seem,  originally  in  favour  of  the  heir ;  rnz.  that  in  order  to 
render  a  devise  valid  and  effectual,  it  is  necessar}'  that  the  seisin  of 
the  devisor  should  remain  unaltered  from  the  execution  of  the  will 
until  the  death  of  the  devisor.  The  foundation  of  the  rule  being 
wholly  independent  of  the  intention  of  the  testator  to  revoke,  the 
rule  will  operate  where  the  provisions  of  the  subsequent  conveyance 
are  consistent  with  the  provisions  of  the  will ;  and  even  where  such 
conveyance  is  made  for  the  express  purpose  of  confirming  the  will. 
Hence,  also,  parol  evidence  to  show  that  the  testator  did  not  intend, 
by  the  subsequent  conveyance,  to  revoke  his  will,  is  inadmissible  (/*), 
In  conformity  with  the  preceding  rule  (g)  ;  it  has  been  holden,  thi^ 
where  the  whole  estate  is  conveyed  by  lease  and  release  to  usee, 
although  there  be  a  resulting  use  in  the  ultimate  reversion  to  the 

(b)  Doe  d.  White  v.  Barford,  4  M.  &  S.  Moore,  24,  8,  C, 
10.  {e)  Doe  d,  Luthington  v.  Bp,  qfLtmi' 

(e)  E.  qfUneoMi  case,  2  Freem.  202  ;  dqf,  2  N.  R.  491. 
Show.  P.  C.  154,  8.  C.  (/)  Goodtitle  v.  Otway,  2  H.  Bl.  516. 

(d)  Doe  d.  Dilnot  v.  Dilnot,  2  N.  R.  (j/)  Goodtitle  y.  O/troy,  1  Bos.  &  Pol. 

401 ;  Parker  v.  meeoe,  8  Taunt.  699 ;  3  576 ;  7  T.  R.  399. 
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grantor  by  the  same  instrument^  yet  the  conveyance  will  operate  as 
a  revocation  of  a  prior  will.  It  will  be  observed  that,  in  the  pre- 
ceding instances,  the  whole  estate  was  conveyed ;  and  therefore  the 
party  did  not  die  seised  of  that  estate  which  he  had  at  the  time  of 
making  his  will ;  and  consequently  the  devise,  which  will  only  ope- 
rate upon  that  seisin,  which  the  testator  had  at  the  time  of  makmg 
his  will,  was  annulled  or  revoked :  but  where  the  devisor  does  not 
part  with  his  whole  estate,  e.  g.  where  he  grants  an  estate  for  years 
only,  to  the  devisee,  to  commence  in  the  life  of  the  devisor,  in  such 
case,  the  conveyance  will  not  operate  as  a  revocation  of  the  fee  (h). 
Tn  like  manner,  if  a  man  devises  land  in  fee  to  A.,  and  afterwards 
makes  a  mortgage  thereof  in  fee,  either  to  the  devisee  (i)  or  a 
stranger  (A),  this  mortgage  in  fee,  though  a  revocation  of  the  will 
in  law,  will  not  operate  as  such  in  equity,  and  the  right  of  redemp- 
tion will  pass  by  the  will.  And  the  same  rule  holds  in  equity  with 
respect  to  a  conveyance  in  fee  for  payment  of  debts  (Z). 

Secondly.  As  to  Wills  made  after  1837. 

An  unattested  codicil  without  a  date,  the  will  dated  in  1830,  and 
the  deceased  dying  in  January,  1839,  was  presumed  to  have  been 
executed  before  Januar}%  1838  (m). 

The  foregoing  sections  of  the.  statute  of  frauds,  and  the  construc- 
tion thereof,  are  applicable  to  all  wills  made  before  the  1st  of 
January,  1838,  at  which  time  the  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  7  Will.  IV.  &  1  Vict.  c.  26,  came  into 
operation.  The  general  object  (n)  of  this  act  is  to  collect  the  pro- 
visions of  the  several  statutes  relating  to  wills  into  one  act,  and  to 
make  in  those  provisions  such  modifications  as  may  afford  additional 
securities  for  the  prevention  of  spurious  wills,  and  additional  faci- 
lities for  making  genuine  wills.  The  particular  provisions  relate  to 
the  property  which  may  be  disposed  of  by  vnW ;  the  persons  by 
whom  wills  may  be  made ;  the  forms  which  are  to  be  observed  in 
making  them ;  and  the  modes  of  revoking,  altering,  and  reviving 
them ;  to  which  are  added,  other  provisions  for  correcting  certain 
rales  of  construction,  by  which  the  intentions  of  testators  were 
often  defeated. 

The  1st  section  defines  the  meaning  of  the  following  words  in 
this  act :  **  Will "  shall  extend  to  a  testament,  and  to  a  codicil,  and 
to  an  appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testament 
or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of  stat. 
12  Csa,  II.  c.  24,  or  of  stat.  14  &  15  Car.  II.  (I.),  and  to  any  other 

(A)  2  Atk.  72 ;  Vawier  v.  J^ery,  3  B.  329,  342. 

&  A.  462.  (0  Adm.  in  Cave  v.  Holford,  3  Yes. 

(i)  Baxter  y.  Dyer,  5  Yes.  jun.  656.  jun.  654. 

{i)  Admitted  to  be  a  setUed  point  in  (m)  Pecheli  t.  JenJHnson,  2  Curt.  Ecc. 

York  y.  Sione,  Salk.  158.    Adjndged  by  Rep.  273. 

Sir  John  Churchill,    M.  R.,   and    Lord  (n)  See  Ld.  LangdaWs  speech,  Febra- 

J^erUe,  Ch.,  in  HdU  ▼.  Duneh,  1  Yem.  ary  23,  1837. 
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testamentary  disposition;  ^'real  estate,^  shall  extend  to  manovB, 
advowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments, 
whether  freehold,  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  incor- 
poreal, or  personal,  and  to  any  imdivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest)  therein ; 
*^  personal  estate  "  shall  extend  to  leasehold  estates  and  other  dbaJth 
tcis  real,  and  also  to  monies,  shares  of  government  and  other  funds, 
securities  for  money  (not  being  real  estates),  debts,  choees  in  acticm, 
rights,  credits,  goods,  and  all  other  property,  which  by  law  devolves 
upon  the  executor  or  administrator,  and  to  any  shaSre  or  interest 
therein ;  and  every  word  importing  the  singular  number  only  shall 
extend  to  several  persons  or  things,  as  well  as  one  person  or  thing; 
and  every  word  importing  the  masculine  gender  only,  shall  extend 
to  a  female  as  well  as  a  male.     By  sect.  2,  32  Hen.  V  III.  c.  1 ;  84 

6  35  Hen.  VIII.  c.  5 ;  10  Car.  I.  sess.  2,  c.  2,  (I.) ;  secticms  5, 
6,  12,  19,  20,  21  and  22  of  the  Statute  of  Frauds,  29  Car.  IL  c.  8  ; 

7  Wm.  HI.  c.  12,  (I.) ;  4  &  5  Ann.  c.  16,  s.  14;  6  Ann.  c.  10, 
(I.)  ;  section  9  of  14  Geo.  II.  c.  20 ;  25  Geo.  II.  c.  6,  (except  as 
to  colonies;)  25  Geo.  II.  c.  11,  (I.);  and  55  Geo.  III.  c.  192,  are 
repealed,  except  so  far  as  the  same  respectively  relate  to  any  mOa 
or  estates  pur  autre  vie^  to  which  this  act  does  not  extend.  For- 
merly, such  real  estates  only  as  a  person  was  seised  of  at  the  time 
of  miaking  his  will,  would  pass  by  the  will ;  real  estate  purchased 
intermediately  between  the  making  the  will  and  the  death,  would 
not  so  pass :  but  now,  by  sect.  3,  every  person  may  devise,  be- 
queath, or  dispose  of,  by  his  will  executed  in  manner  hereinafter 
required,  all  real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which  if  not  so  devised  would  devolve  upon  the  heir  at  law,  or  cus- 
tomary heir  of  him,  or,  if  he  become  entitled  by  descent,  of  his 
ancestor,  or  upon  his  executor,  or  administrator ;  and  the  power 
hereby  ^ven  shall  extend  to  all  real  estate  of  the  nature  of  cus- 
tomary freehold  or  tenant  right,  or  customary  or  copyhold,  notwith- 
standing that  the  testator  may  not  have  surrendered  the  same  to 
the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as  heir, 
devisee,  or  otherwise  to  be  admitted  thereto,  he  ^ball  not  have  been 
admitted  thereto,  or  notwithstanding  that  the  same,  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will 
or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this 
act  had  not  been  made,  or  notwithstanding  that  the  same,  in  con- 
sequence of  there  being  a  custom  that  a  will  or  a  surrender  to  the 
use  of  a  will  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by  wiU 
according  to  the  power  contained  in  this  act,  if  this  act  had  not 
been  made  ;  and  also  to  estates  pur  autre  vie,  whether  there  shall 
or  shall  not  be  any  special  occupant  thereof,  and  whether  the  same 
be  freehold,  customary  freehold,  tenant  right,  customary  or  e<^- 
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hdd,  or  of  any  other  tennre,  and  whether  the  same  shall  be  a  oor- 
poreal  or  incorporeal  hereditament :  and  also  to  all  contingent, 
execiitoiy,  or  other  future  interests  in  any  real  or  personal  estate, 
whether  llie  testator  may  or  may  not  be  ascertained  as  the  person 
or  one  of  the  persons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto  under  the  instru- 
ment by  which  the  same  respectively  were  created,  or  under  any 
d]qx)6ition  thereof  by  deed  or  will ;  and  also  to  all  rights  of  entnr 
for  conditions  broken,  and  other  rights  of  entry ;  and  also  to  such 
of  the  same  estates,  interests,  ana  rights  respectively,  and  other 
real  and  personal  estate,  as  the  testator  may  be  entided  to  at  the 
time  of  his  death,  notwithstanding  that  he  may  become  entitled  to 
die  same  subsequently  to  the  execution  of  his  will. 

The  4th  section  requires,  where  estates  have  not  been  surren- 
dered to  the  use  of  will,  the  payment  of  fees,  fines,  and  stamp  duties, 
by  the  devisees  of  customary  freehold,  copyhold  and  customary 
estates. 

The  5th  section  enacts,  that  the  wills  or  extracts  of  wills  of  cus- 
tomary freeholds,  &c.  shall  be  entered  on  the  court  rolls,  and  that 
the  lord  shall  be  entitled  to  the  same  fine,  &c.,  when  such  estates 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  as  he  would  have  been  from  the  customary  heir  in  case  of 
descent. 

For  the  6th  section,  which  relates  to  estates  jfur  autre  va^,  see 
ante,  p.  801. 

By  sect.  7,  no  will  made  by  any  person  under  the  age  of  twenty- 
one  years  shall  be  valid ;  and  sect.  8  provides,  that  no  will  made  by 
any  married  woman  shall  be  valid,  except  such  a  will  as  might  have 
leen  made  by  a  married  woman  before  the  passmg  of  this  act.  By 
sect.  9,  no  will  shall  be  valid  unless  it  shall  be  in  writing  and 
executed  in  manner  hereinafter  mentioned,  (that  is  to  say,)  it  shall 
be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction ;  and  such  sig- 
nature shall  be  made  or  acknowledged  by  the  testator  in  the 
presoice  of  two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

Upon  the  construction  of  this  section,  there  have  been  several 
dedaions  in  the  ecclesiastical  courts,  which,  now  that  the  law 
relating  to  wiUs  of  realty  and  personalty  is  the  same,  will  probably 
be  fdUowed  in  courts  of  common  law  and  equity.  The  following 
are  some  of  the  principal  of  the  points,  falling  within  the  scope  of 
this  work,  which  have  been  decided.  The  testator  must  write  his 
signature  before  the  attesting  witnesses  subscribe  (o).      Both  the 

(o)  Otoper  V.  Bocieit,  3  Cart.  Ecc.  Rep.  648. 


898  FRAUDS,  STATUTE  OF. 

witnesses  must  attest  contemporaneously  (jp).  The  acknowled^ 
ment  therefore  of  one  witness  tnat  a  previously  written  signature  is 
his,  at  the  time  the  second  subscribes,  will  not  satisfy  the  statuteC^). 
In  a  case  in  the  Q.  B.,  where  a  will  made  after  this  statute  came 
into  operation  was  attested  bv  one  witness  in  his  own  handwriting ; 
and  he  also  held  and  guided  the  hand  of  a  second  witness,  who 
could  not  read  or  writey  and  in  this  way  the  second  witness's  name 
was  written  as  attesting  witness :  the  testator  had  desired  the  two 
to  attest.  This  was  holden  to  be  a  sufficient  attestation  (r).  A 
testator  requested  two  persons  present  at  the  same  time  to  sign  a 

J)aper  for  him,  which  they  did  in  his  presence ;  the  paper  was  so 
bided,  that  the  witnesses  did  not  see  any  writing  whatever  on  it ; 
the  testator  did  not  state  what  was  the  nature  of  the  paper :  it  was 
holden^  that  the  paper  was  not  entitled  to  probate  («).  Where  a 
paper  is  executed  by  the  deceased,  in  the  same  room  where  the  wit- 
nesses are,  and  who  attest  the  paper  in  that  room,  it  is  an  attestation 
in  the  presence  of  the  testator,  although  they  could  not  actually  see 
him  sign,  nor  the  testator  actually  see  the  witnesses  sign  (t). 

Sect.  10,  no  appointment  made  by  will,  in  exercise  of  any  power, 
shall  be  valid,  unless  the  same  be  executed  in  manner  before  required; 
and  every  will  executed  in  manner  before  required  shaU,  so  £ftr  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution 
of  a  power  of  appointment  by  will,  notwithstanding  it  shall  have 
been  expressly  required  that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity. 

Sect.  11  excepts  wills  of  personal  estate  made  by  soldiers  in 
actual  service,  or  mariners  or  seamen  at  sea.  A  full  discussion  of 
the  question,  what  amounts  to  actual  service,  will  be  found  in 
Drummond  v.  Parish^  3  Curt.  Ecc.  Rep.  522 ;  and  White  v.  Sep^ 
ton^  ibid.  818. 

Sect.  12  leaves  untouched  the  provisions  of  11  Geo.  IV.  and 
1  Will.  IV .  c.  20,  with  respect  to  wills  of  petty  officers  and  seamen 
and  marines.  By  sect.  13,  every  will  executed  in  manner  before 
required  shall  be  valid  without  any  publication  thereof;  and  by 
sect.  14,  if  any  person  who  shall  attest  the  execution  of  a  will  shall, 
at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be 
incompetent  to  be  admitted  a  witness  to  prove  the  execution 
thereof,  such  will  shall  not,  on  that  account,  be  invalid.  By  sect. 
15,  if  any  person  shall  attest  the  execution  of  any  will,  to  whom, 

(p)  In  the  goods  of  AUetii  2  CvLrt,Ecc.  (a)  Hott  v.  Genge,  3  Curt.  Eoc  Hep. 

Rep.  331 ;  In  the  goods  of  Simmonds,  3  160.      As  to  what  amounts  to  acknow- 

Curt.  Ecc.  Rep.  79.  led^ent  of  signature ;  see  Ooze  t.  G^m» 

(q)  Moore  v.  King^  3  Curt.  Ecc.  Rep.  ibid,  451 ;  Keigwin  v.  Keigwin,  ibid.  607. 

243.  (0  Newton  v.  Ciarke,  2  Curt.  Eoc. 

(r)  Harrison  t.  Elvin,  3  Q.  B.  117 ;  2  Rep.  320. 
G.  &  D.  769. 
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or  to  whose  wife  or  husband,  any  beneficial  devise,  legacy,  estate, 

5;ift,  or  appointment,  of  or  affecting  any  real  or  personal  estate, 
except  charges  and  directions  for  the  payment  of  any  debt,)  shall 
be  thereby  given  or  made,  such  devise,  &c.  shall,  so  far  only  as 
concerns  such  person  attesting  the  execution  of  such  will,  or  the 
wife  or  husbana  of  such  person,  or  any  person  chiiming  under  them, 
be  utterly  void :  and  such  person  so  attesting  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invtdidity  thereof,  notwithstanding  such  devise,  &c.  By 
sect.  16.  in  case  by  any  will  any  real  or  personal  estate  shall  be 
charged  with  any  debt,  and  any  creditor,  or  the  wife  or  husband  of 
any  creditor,  whose  debt  is  so  charged,  shall  attest  the  execution 
of  such  will,  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  &c. 

By  sect.  17,  no  person  shall,  on  account  of  his  being  an  executor 
of  a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  &c. 

By  sect.  18,  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  (except  a  will  made  in  exercise  of 
a  power  of  appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appointment,  pass  to  his 
or  her  heir,  customary  heir,  executor,  or  administrator,  or  the 
person  entitled  as  his  or  her  next  of  kin,  under  the  statute  of  disr 
tributions).  By  sect.  19,  no  will  shall  be  revoked  by  any  presump- 
tion of  an  intention  on  the  ground  of  an  alteration  in  circumstances. 

Bv  sect.  20,  no  will  or  codicil,  or  any  part  thereof  shall  be 
revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  codicil 
executed  in  manner  before  required,  or  by  some  other  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  hereinbefore  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same.  It  has  been  decided  in  the  eccle- 
aastical  courts,  that  cutting  out(u)  the  signature  amounts  to  a 
revocation  under  this  section :  but  that  cancellation,  a:^  where  the 
whole  will  was  struck  through  with  a  pen,  does  not  (x). 

By  sect.  21,  no  obliteration,  interlineation,  or  other  alteration 
made  in  any  will  after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration  shall 
be  executed  in  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  be  made  in  the 

(«)  HoMt  ▼.  KfUffht,  1  Curt.  Ecc.  Rep.  (x)  Siephem  v.  TqpreU,  2  Curt.  Ecc. 

768.  Rep.  458. 

VOL.  n.  p 
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margin  or  on  some  otber  part  of  the  will  opposite  or  near  to  saeli 
attention,  or  at  the  foot  or  end  of  or  opposite  to  a  memoraiichmi 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  wiU. 

By  sect.  22,  no  will  or  codicil,  or  any  part  thereof,  which  diall  be 
m  any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re* 
execution  thereof,  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ;  and  wheo 
any  will  or  codicil  mnch  shall  be  partly  revoked,  and  afiberwarde 
wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend  to 
so  much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown.  A  testatrix  duly  executed  a  will,  and  subsequently  thereto 
two  other  wills,  in  both  of  which  was  contained  a  clause  revoking  all 
former  wills.  She  afterwards  destroyed  the  two  latter  wills :  it  was 
holden,  that  the  first  will  was  not  thereby  revived,  and  that  pard 
evidence  was  not  admissible  to  prove  an  intention  to  revive  (y) :  bat 
parol  evidence  is  admissible  to  show  quo  ctnimo  a  memorandomy 
(July,  1838,)  republishing  a  will  executed  before  1838,  was  made  (jr). 
A  t^tator  by  a  codicil,  duly  attested  according  to  the  act,  latified 
and  confirmed  his  will  (which  had  been  made  previous  to  1838)  and 
codicils.  Some  of  the  codicils  were  made  before,  and  others  after 
the  1st  January,  1838;  it  was  holden,  that  an  unattested  codieil, 
made  since  1st  January,  1838,  was  not  so  identified  by  the  well 
executed  codicil  as  to  be  ratified  by  it  (a). 

By  sect.  23,  no  conveyance  or  other  act  made  or  done  safase- 
quently  to  the  execution  of  a  will  of  or  relating  to  any  real  or  per> 
sonal  estate  therein  comprised,  except  an  act  by  which  such  wiH 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death. 

By  sect.  24,  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  wDL 
By  sect.  25,  imless  a  contrary  intention  shall  appear  by  the  wiO, 
such  real  estate  or  interest  therein  as  shall  be  comprised,  or  intoided 
to  be  comprised  in  any  devise  in  such  will  contained,  which  shall  fiyi 
or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  heins  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  mcluded  in  the  reei* 
duary  devise  (if  any)  contained  in  such  will. 

By  sect.  26,  a  general  devise  of  the  testator's  lands  shall  indnde 

(y)  Mqjor  t.  Willianu,  3  Curt.  Ecc.      Rep.  636. 
Rep.  432.  (a)    Counieu    de   Zieky   Ferrmit   v. 

(i)   UpflU  T.  Marihall,  3  Curt.  Ecc.      ifar^.o/^tfrt/bnf,  3  Curt.  Ecc  Rep.  468. 
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flopjIwU  and  leaadiokl  m  well  as  Arediold  lancb.    By  seet.  ST,  a 
g&uenl  deviae  ahall  inelude  estates  o¥er  whioh  the  testator  has  « 
fpaofinJ  power  of  appointment.    By  sect.  28,  where  any  real  estate 
ahall  be  devised  to  any  person  without  any  words  of  limitation,  mieh 
cleyiae  shall  be  eoDstrued  to  pass  the  fee  simple,  or  other  the  ^ole 
meimte  or  interest  wfaidi  the  testator  had  power  to  dispose  of  by  wiU 
in  audi  real  estate,  mikss  a  contrary  intention  shall  appear  by  the 
will*     By  sect.  29,  the  words  ^^  die  without  issue,*'  or  **  die  withovt 
leaviag  issue,"  dudl  be  eonatrued  to  mean,  die  without  issue  livii^ 
«t  the  desAh,     By  sect.  SO,  v^ere  any  real  estate  (other  than  or  not 
beii^  •  presentation  to  a  church)  shall  be  devised  to  any  trustee  or 
fOEoeuior*  sueh  devise  shall  be  construed  to  pass  the  fee  simple  or 
othw  the  irtiole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  of  yean, 
absolute  or  determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication..    By  sect.  31,  where  any 
real  •estate  shall  be  devised  to  a  trustee,  without  any  express  limita- 
tion of  the  estate  to  be  taken  by  such  trustee,  and  the  beneficiri 
interest  in  such  real  estate,  or  in  the  surplus  rents  and  profits  thereof, 
shall  not  be  given  to  any  person  for  life,  or  such  beneficial  interest 
shall  be  given  to  any  person  for  life,  but  the  purposes  of  the  trust 
may  continue  beyond  the  life  of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole 
legal  estate  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  and  not  an  estate  determinable  when  the  purposes 
of  the  trust  shall  be  satisfied. 

By  sect.  32,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in  the 
lifetime  of  the  testator  leaving  issue  who  would  be  inheritable  under 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  efiect 
as  if  the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
wiU. 

By  sect.  33,  where  any  person  being  a  child  or  other  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  inunediately  after  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will.  This  section  does  not  sub- 
stitute for  the  pre-deceased  devisee  or  legatee  the  issue  whose 
existence  is  the  event  or  condition  which  excludes  the  lapse,  but 
renders  the  subject  of  the  gift  part  of  his  estate,  and  therefore  it 
will  follow  the  dispositions  of  his  will  (b). 

(I)  Jokmmm  ▼.  Jokm<m,  3  Hare,  157 ;  and  see  Qrifflth»  v.  OdU,  12  Sim.  327. 
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By  sect.  34,  this  act  shall  not  extend  to  any  will  made  before  the 
Ist  of  January,  1838 ;  and  every  will  re-executed  or  republished,  or 
revived  by  any  codicil,  shall,  for  the  purposes  of  this  act,  be  deemed 
to  have  been  made  at  the  time  at  which  the  same  shaJl  be  so  re- 
executed,  republished,  or  revived :  and  this  act  shall  not  extend  to 
any  estate  'put  autre  vie  of  any  person  who  shall  die  before  the  1st  of 
January,  1838.  It  has  been  holden  (c),  by  the  Judicial  Committee  of 
the  Privy  Council,  that  the  words  which  prevent  the  act  from  extend- 
ing to  any  will  made  before  January  1st,  1838,  do  not  apply  where  a 
wiU  so  made  is  republished  by  a  coaicil  after  that  date ;  the  republi- 
cation being  a  new  making  of  the  will :  hence,  a  will  of  lands  made 
before  January  1st,  1838,  and  revoked,  may,  under  the  9th  and  S4th 
sections  of  this  act,  be  republished  after  that  day  by  a  codicil 
attested  by  two  witnesses  only  (cf ). 

By  sect.  35,  this  act  shall  not  extend  to  Scotland. 

(c)  Brooke  v.  Keni^  3  Q.  B.  178,  n.  (d)  Andrews  v.  Turner,  3  Q.  B.  177. 

3  E.  F.  Moore,  334. 
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CHAPTER  XXIII. 


GAME. 


I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Common 

Law,  and  of  the  Stat.  1^2  Will.  IV.  c.  32,  p.  903. 
II.  Of  the  Appointment  and  Authority  of  OamekeeperSy  p.  910. 

III.  Of  the  Destruction  of  the  Game  at  improper  Seasons  of  the 

Year,  p.  911. 

IV.  Of  the  Duties  made  Payable  in  respect  of  Game  Certificates, 

p.  912. 


^.  Of  the  Might  of  taking  and  destroying  the  Game  at  Common 
Law,  and  of  the  Stat.  1^2  Will.  IV.  c.  32. 

It  has  been  asserted  by  Sir  W.  Blackstone,  in  his  Commentaries, 
that,  by  the  common  law,  the  sole  property  of  all  the  game  in  Eng- 
land is  vested  in  the  king  alone,  and  that  the  sole  right  of  taking 
and  destroying  the  game  belong  exclusively  to  the  king ;  and,  con- 
sequently, that  no  person,  of  whatever  estate  or  degree,  has  a  right 
to  kill  game,  even  upon  his  own  land,  unless  by  license  or  grant  from 
the  king.  This  position,  however,  has  been  questioned  by  Mr. 
Christian,  in  a  note  to  his  edition  of  the  commentaries,  vol.  2, 
p.  419,  n.  10.  See  also  Mr.  Justice  Coleridge's  note,  vol.  2, 
p.  419.  If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill 
it  there,  the  property  continues  all  the  while  in  B. ;  but  if  A.  start 
a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and 
kill  it  there,  the  property  is  in  A.,  the  hunter,  but  A.  is  liable  to  an 
action  of  trespass  for  hunting  in  the  ground,  as  well  of  B.  as  C.(a). 
Trespass  for  a  dead  hare,  the  property  of  plaintiff. — The  plaintiff,  a 
farmer,  being  out  hunting  with  hounds  of  which  he  had  in  part  the 
management,  and  actually  had  such  management  at  the  time, 
thou^  the  hounds  belonged  to  other  persons,  the  hounds  put  up  a 
hare  in  a  third  person's  ground,  and  followed  her  into  a  field  of  the 
defendant,  where,  being  quite  spent,  she  ran  between  the  legs  of  a 

(a)  Vtr  HoUfC.i.j\si8uUwiy.  Moody^      489,  recognized  in  Jordin  ▼.  Cnmpj  8 
1  Ld.  Raym.  251 ;  2  Salk.  556 ;   5  Mod.      M.  &  W.  782. 
^75,  8.  C:  Deane  y.  Clayton,  7  Taunt. 
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labourer  who  was  accidentally  there,  where  one  of  the  dogs  canght 
her^  and  she  was  taken  up  alive  by  the  labourer,  from  whom  the 
defendant  immediately  afterwards  took  the  hare  and  killed  her. 
Shortly  after  the  plaintiff  came  up,  and  claimed  to  have  the  hare  as 
his  own,  but  the  defendant  refused  to  give  it  up,  and  questioned  the 
right  of  the  plaintiff  to  be  where  he  then  was.  The  labourer,  upon 
his  examination  at  the  trial,  swore  that  when  he  took  the  hare  from 
the  dogs,  he  did  not  mean  to  take  it  for  his  own  use,  but  in  aid  of 
the  hunters.  Verdict  for  the  plaintiff,  40^.  damages.  Rule  for 
new  trial,  after  argument,  was  discharged ;  Lord  £lllenbarougk^ 
C.  J.  (&),  observing,  that  the  plaintiff,  through  the  mg&aey  of  hb 
dogs,  had  reduced  the  hare  into  his  possession.  The  labourer  took 
it  for  the  benefit  of  the  hunters,  which  is  the  same  as  if  it  had  been 
taken  by  one  of  the  dogs.  SeaiSy  if  the  labourer  had  taken  it  up 
for  the  defendant,  before  il  was  caught  by  the  dogs,  or  if  he  had 
taken  it  as  an  indifferent  person  in  the  nature  of  a  stidceholder.  An 
exception  in  a  conveyance  made  in  the  year  1655,  of  the  free 
liberty  of  hawking  and  hunting,  does  not  (c)  include  the  liberty  of 
shooting  feathered  game  with  a  gun.  Rooks  are  a  species  of  birds 
ferse  naturse,  destructive  in  their  habits,  not  known  as  an  article  of 
food,  and  not  protected  by  any  statute ;  hence  a  person  cannot 
have  any  property  (cf)  in  them,  or  show  any  right  to  have  them 
resort  to  his  trees. 

The  franchise  of  free  warren  is  of  great  antiquity,  and  veiy  sin- 
gular in  its  nature.  It  gives  a  property  in  wild  animals ;  and  that 
property  may  be  claimed  in  the  hma  of  another,  to  the  exclusion  of 
the  owner  or  the  land.  Such  a  right  ought  not  to  be  extended  by 
argument  and  inference  to  any  animals  not  clearly  within  it.  There 
is  not  any  book  in  the  law  which  has  mentionea  grouse  as  a  bird 
of  warren.  Manwood  confines  his  description  to  two  species, 
pheasants  and  partridges.  Hence  it  has  been  holden  («),  that  the 
owner  of  a  free  chase  and  free  warren  cannot  maintain  an  action 
for  killing  and  taking  away  grouse  shot  within  the  limits  of  the 
free  warren.  In  a  case  where  it  did  not  appear  that,  at  the  time 
of  the  grant,  the  locus  in  quo  was  applied  to  purposes  of  warred^  or 
that  any  distinct  right  of  free  warren,  independent  of  the  ffeneral 
forest  right,  was  then  subsisting  on  it;  and  the  grant  £d  not 
contain  any  words  showing  an  intention  of  the  crown  to  create  such 
right,  and  pass  it  de  novo ;  it  was  holden  (/),  that  free  warren  would 
not  pass  by  general  words  in  a  grant  fVom  the  crown  of  lands 
within  a  forest  of  the  crown.     A  grant,  by  the  king,  of  free  warren 

{b)  Ckurekward  v.  Studdp,  14  East,  (/)  Smith  v.  Carr,   B.  R.  TUn.  5S 

M.  Geo.  III.,   shortly  rB|Mifted  in  a  note  to 

(c)  Moore  t.  Lord  Plymouth^  7  Ttiunt.  Aiionuy   Oemeral  ▼.  Permit,  2  Tynr. 
614.  243;   2  Cr.  &  Jer.  270;    i9.  C.  wUl  be 

(d)  Hmmam  "V.MockeU^  2  B.  &  C.  934.  found  among  the  piqier  books  of  Dtnmier, 

(e)  Duke  qfDevofuhire  v.  Lodgte,  7  B.  J.  D.  P.  B.  No.  27,  Danpier  lISBTliiw 
&  C.  36.  ooln's 
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of  land  of  which  he  is  seised  in  fee,  is  a  grant  of  free  warrm  in 
gross  (;). — James  I.  granted  to  R.  T.  and  his  heirs,  the  king's 
manor  and  town  of  Aulton,  and  the  king's  hundred  of  Aulton,  with 
its  rights,  and  all  other  things  to  the  said  manor  and  hundred 
belonging;  and  also,  that  they  should  have  free  warren  and  free 
chase  in  all  their  demesne  lands  in  the  hundred,  manor,  town, 
tenements,  and  hereditaments,  aforesaid,  and  on  all  other  lands  and 
woods  being  in  the  same  hundred,  &c.,  although  the  same  demesne 
and  other  lands  were  within  the  kin^'^s  forest,  &c. ;  it  was  holden  (k\ 
that  this  grant  did  not  confer  a  ri^t  of  free  warren  over  the  king's 
lands  withm  the  hundred,  but  that  the  term  ^^  demesne^  applied  to 
lands  held  by  R.  T.  as  lord  of  the  manor  of  Aulton,  and  that  *^  other 
lands"  applied  to  tenemental  lands  held  by  R.  T.  in  fee  of  the  king, 
or  of  any  other  lord  within  the  limits  of  the  grant.  The  term 
^^  demesne  lands^  properly  signifies  lands  of  a  manor,  which  the  lord 
either  has,  or  potentially  may  have,  in  propriis  manibus. 

The  right  of  taking  and  destrojdng  the  game  can  only  be  exercised 
on  a  person's  own  estate :  and  not  even  a  lord  of  a  manor  (1),  or 
Us  gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not  the 
lord's  own  estate  or  waste  (i)  without  being  a  treqiasser,  as  any 
other  person  would  be ;  unless  a  right  of  entry  in  pursuit  of  the 
game  be  specially  reserved  to  him.  A  grant  to  a  person,  his  hein 
and  assigns^  of  the  liberty  with  servants  or  otherwise,  to  come  upon 
certain  land,  and  there  to  hawk,  hunt,  &c.  at  their  wUl  and  pleasure, 
is  a  grant  of  a  profit  i  prendre^  and  not  a  mere  personal  license  of 
pleasure;  and  therefore  enables  the  grantee  to  hawk,  hunt,  &c.  on 
the  land,  and  carry  away  the  game,  or  authorize  his  servants  to  do 
80  in  his  absence  (A).  But  a  grant  of  full  liberty  to  a  person,  his 
executors  and  administrators,  and  his  and  their  friends^  in  his  or 
their  company,  or  vnth  his  or  their  permission,  and  to  and  for  his 
or  their  gamekeeper,  to  hunt,  course,  shoot,  and  fish,  over  lands,  is 
not  such  an  interest  as  can  pass  under  the  execution  of  a  power  to 
lease  lands  or  any  part  or  parts  thereof  (/).  ^^  It  is  the  land  itself 
which  gives  the  right  of  snooting,  and  the  lessor  has  no  power  to 
separate  the  land  from  one  of  its  mcidents^  (m). 

(f)  MorrU  ▼.  JHmm,  1  A.  &  E.  654.  (it)  Wiekham  v.  H&wker,  7  M.  &  W. 

uS  Attwm^  Omtrni  ▼.  Pantma,  2  Cr.  63. 

a  Jtr.  279;  2  Tyrw.243,  8.0.  (/}  Dap-M  t.  Hoqm,  4  P.  &  D.  114; 

(0  See  Ortaikiad  ▼.  Morley,  3  M.  &  12  A.  &  E.  356. 

Or.  139 ;    3  Scolt,  N.  R.  538.  (m)  Per  Patieum,  J.,  ibid. 

(I)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that  the  lord 
of  the  manor  has  a  peculiar  right  to  the  game,  superior  to  that  of  any  other 
duly  oualified  landowner  witmn  the  manor,  is  erroneous.  He  conceives 
Ifaat  this  opinion  owes  its  rise  to  the  power  which  lords  of  manors  have  of 
qipoiiiting  gamekeepers ;  a  power  originally  given  to  them  by  stat.  22  &  23 
Car.  II.  c  25,  the  first  statute  in  which  lords  of  manors  are  distingwished 
from  other  landowners  with  respect  to  the  game. 
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For  the  analifications  of  estate  and  degree^  which  were  neceaniy 
under  the  old  statutes,  to  entitle  a  person  to  keep  and  use  gim^  flie. 
for  the  destruction  of  the  game,  and  the  c<Mi8traction  thereof,  tiie 
reader  is  rrferred  to  the  eighth  and  former  editions  of  this  work. 
These  Qualifications,  with  the  other  acts  relating  to  the  game,  were 
repealed  by  stat.  1  &  2  Will.  IV.  c.  32 ;  the  6th  section  of  lAnA 
enacts,  that  every  person,  who  shall  have  obtained  an  annual  game 
certificate,  shall  Le  authorized  to  kill  and  take  game,  subject  to  an 
action  or  such  other  proceedings  as  are  mentioned  in  the  statiite; 
By  sect.  2,  the  word  game  shall,  for  all  the  purposes  of  this  act,  be 
deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game,  and  bustards. 

By  sect.  7,  in  all  cases,  where  any  person  flinll  occupy  any  land 
under  any  lease  or  agreement  made  previously  to  the  passing  of  this 
act«  excepting  in  the  cases  hereinafter  next  excepted,  the  lessor  or 
landlord  shall  liave  the  right  of  entering  upon  such  land,  or  of 
authorizing  any  other  person  who  shall  have  obtained  any  annual 
game  certificate  to  enter  upon  such  land,  for  the  purpose  of  kiUing 
or  taking  the  game  thereon ;  and  no  person  occupying  any  lana 
under  any  lease  or  agreement,  either  for  life  or  for  years,  made  pre- 
viously to  the  pasdng  of  this  acu  shall  have  the  right  to  kill  or  take 
the  game  on  such  land,  except  where  the  right  of  killing  the  game 
pon  such  land  has  been  expressly  granted  or  allowed  to  such  per- 
son bv  such  lease  or  agreement,  or  except  where,  upon  the  origmal 
graniin:;  or  renewal  of  such  lease  or  agreement,  a  fiine  or  fines  shall 
have  boon  takon.  or  except  where,  in  the  case  of  a  term  for  years, 
such  lease  vr  agroomcn:  ahall  have  been  made  for  a  term  exceeding 
twomv-ono  voar?. 

By  soci.  S,  noihiiic  in  this  act  contained  shall  authorize  any  per- 
son soisod  or  ix>ssos>od  cf,  or  boKlirir,  any  land,  to  kill  or  take  the 
canic.  or  jx^nni:  any  o:hor  pcrsor*  lo  kill  or  take  the  game,  upon  such 
lar.vL  in  aiiy  oaso  ^^hc^o.  ly  any  sci,  deed,  grant,  lease,  or  any 
writ  ton  or  }jii\^l  donv.>o  or  c>>r.:ric:,  a  right  of  entry  upon  such  land 
for  tho  I  unvvso  of  killlr^  or  iak:rir  :ho  caiiie  hadi  been  or  here- 
af:cr  shall  Iv  roscnwl  or  xvtainoi  ^y  or  given  or  aUowed  to  any 
iZraiiijr,  *ossir,  landiorJ.  or  other  f-crscn:  nor  shall  an}-thing  in 
this  .^.■^t  vvr.taiiHs?,  v?t  :V*:  or  d::v.:ia5>h  ar.y  reservation,  exception, 
co>iccvju:t*  or  actwr.icr.t  aln^aoy  0M.;a;::vi  in  any  private  act  of  par- 
liaiacr.t,  i^ood.  or  otlur  >»ritir.j:  rt'^itiri:  to  the  came  upon  any  land, 
:>.^^  :r.  any  ivjuu'ior  j  tvvu»1:oo  the  rights  of  any  lord  or  owner  of  any 
::ros:^  i::"..*.<e,  cr  \v:srrvr.  or  of  f.r}  )v  rvi  of  any  manor,  lordship,  or 
r. "^AIt^,  :r  nvt:to3.  r**aiVT.  &v*.,  v'r  of  Ar.v  steward  of  the  crown  of 
a::v  r.^ii^:T.  ico.  ai r-erta:r.:rc  to  h:>  v.vAx^tv, 

By  5*C':t,  :*,  this  act  is  rot  to  aAx-^t  ir.y  cf  his  majesty *s  forest 
rice's,  i.v ;  r::iT,  Vv  5se<i.  a\  ar.^  ^rattk-iTRtos  or  rights  of  common: 
aDd  !«vr5s  cf  r.-dir::rs  atv  to  ha^v  ti:«:  i:ar>e  en  thtir wastes. 

B^  5<x't.  II,  ^bcrc  the  ^«*5or  cr  Lo.-.Vm  sJsaL  have  reserved  to 
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himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
Ia¥rfal  for  him  to  authorize  any  other  person  who  shall  have  obtained 
an  annual  ffame  certificate,  to  enter  upon  such  land  for  the  purpose 
of  pufBdng  and  kiUing  ga^e  thereonr  ^    ^ 

By  sect.  12,  where  the  right  of  killing  the  game  upon  any  land  is 

Sthis  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  right 
the  occupier  of  such  land,  or  where  such  exclusive  right  hath 
been  or  shall  be  specially  reserved  by  or  granted  to,  or  doth  or  shall 
belong  to  the  lessor,  landlord,  or  any  person  other  than  the  occu- 
pier of  such  land,  then  and  in  every  such  case,  if  the  occupier  of 
such  land  shall  pursue,  kill,  or  take  any  eame,  upon  such  Iwd,  or 
shall  give  permissicB  to  any  person  so  to  ao,  without  the  authority 
of  the  lessor,  lan^AfM,  or  other  person  having  the  right  of  killing 
the  game  upon  such  land,  such  occupier  shall,  on  conviction  thereof 
before  two  J.  P.,  pay  a  sum  not  exceeding  two  pounds,  and  for  every 
head  of  game  so  killed  or  taken  a  sum  not  exceeding  one  poundf, 
with  costs. 

By  sect.  23,  persons  killing  or  taking  any  game,  or  using  any 
dog,  net,  sun,  or  other  engine  or  instrument  for  the  purpose  of 
searching  for  or  killing  or  taking  game,  not  being  authorized  so  to 
do  for  want  of  a  game  certificate,  shall,  on  conviction  before  two 
J.  P.,  forfeit  for  every  such  ofience  a  sum  not  exceeding  five  pounds, 
with  costs :  provided,  that  no  person  so  convicted  shall,  by  reason 
thereof,  be  exempted  from  any  penalty  or  liability  under  any  statute 
relating  to  game  certificates,  but  that  the  penalty  imposed  by  this 
act  shsul  be  deemed  to  be  a  cumulative  penalty. 

By  sect.  30,  reciting,  that  after  the  commencement  t>f  this  act, 

game  will  become  an  article,  which  may  be  legally  bought  and  sold, 

and  it  is  therefore  just  to  provide  some  more  summary  means  than 

now  by  law  exist  for  protecting  the  same  from  trespassers :  it  is 

enacted,  that  if  any  person  shall  commit  any  trespass,  by  entering  or 

being  in  the  day-time  upon  any  land  in  search  or  pursuit  of  game, 

Or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person  shall. 

On  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not  exceeding  two 

pounds,  with  costs ;  and  if  any  persons  to  the  number  of  five  or 

Uiore  together  shall  commit  any  trespass,  by  entering  or  being  in 

the  day-time  upon  any  land  in  search  or  purauit  of  game,  or  wood- 

^^ocks,  snipes,  quails,  landrails,  or  conies,  each  of  such  persons  shall, 

on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not  exceeding 

fiye  pounds,  with  costs :  provided,  that  any  person  charged  with 

^ny  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 

^ny  matter  which  would  have  been  a  defence  to  an  action  at  law  for 

%uch  trespass;  save  and  except  that  the  leave  and  license  of  the 

f>cciipier  of  the  land  so  trespassed  upon  shall  not  be  a  sufficient 

defence  in  any  case,  where  the  landlord,  lessor,  or  other  person  shall 

liave  the  right  of  killing  the  game  upon  such  land  by  virtue  of  any 

reservation  or  otherwise,  as  before  mentioned ;  but  such  landlord, 
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lessor,  or  other  person  shall,  for  the  purpose  of  prosecutinff  fbr  eaeh 
of  the  two  offences  herein  last  before  mentioned,  be  tfeemed  to 
be  the  legal  occupier  of  such  land,  whenever  the  actual  ooeimier 
thereof  shall  have  given  such  leave  or  license ;  and  that  the  lora  (up 
steward  of  the  crowi\  of  any  manor,  lordship,  or  royalty,  or  reputed 
manor,  lordship,  or  royalty,  shall  be  deemed  to  be  the  legal  occu- 
pier of  the  land  of  the  wastes  or  commons  within  such  manor^  &e. 
or  reputed  manor,  &c. 

By  sect.  31,  where  any  person  shall  be  found  on  any  land,  or  upon 
his  majesty's  forests,  parks,  chases,  or  warrens,  in  the  day-time*  in 
search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails,  lajMlm.ili|^  or 
conies,  the  person  having  the  ri^ht  of  killing  the  game  upon  sudh 
land,  by  virtue  of  any  reservation  or  otherwiw,  as  before  men- 
tioned, or  the  occupier  of  the  land  (whether  there  shall  or  shall  not 
be  any  such  right  by  reservation  or  otherwise),  or  the  gamekeeper 
or  servant  of  either  of  them,  or  any  person  authorized  oy  either  of 
them,  or  the  warden,  ranger,  verderer,  forester,  masterfceepec, 
underkeeper,  or  other  officers  of  such  forest,  &c.  may  require  the 
person  so  found  forthwith  to  quit  the  land  whereon  he  shall  be  so 
found,  and  also  to  tell  his  christian  name,  surname,  and  place  of 
abode ;  and  in  case  such  person  shall,  after  being  so  required,  oflfend 
by  refusing  to  tell  his  real  name,  or  place  of  abode,  or  by  giving 
such  a  general  description  of  his  place  of  abode  as  shall  be  ilhiaoiy 
for  the  purpose  of  discovery,  or  by  wilfully  continuing  or  returning 
upon  the  land,  the  party  so  requiring  as  aforesaid,  and  any  person 
acting  by  his  order  and  in  his  aid,  may  apprehend  such  offender, 
and  convey  him  as  soon  as  conveniently  may  be  before  a  J.  P. ;  and 
such  offender  (whether  so  apprehended  or  not),  upon  being  con- 
victed of  any  such  offence  before  a  J.  P.,  shall  foneit  a  sum  not 
exceeding  five  pounds,  with  costs :  provided  that  no  person  so 
apprehended  shall,  on  any  pretence,  be  detained  for  a  longer  period 
than  twelve  hours  from  the  time  of  his  apprehension  until  he  shall 
be  brought  before  some  J.  P.,  and  that  if  he  cannot,  on  account  €i 
the  absence  or  distance  of  the  residence  of  any  such  J.  P.,  or  owing 
to  any  other  reasonable  cause,  be  brought  before  a  J.  P.  within  fsaA 
twelve  hours,  then  the  person  so  apprehended  shall  be  discharged,  bot 
may  nevertheless  be  proceeded  against  for  his  oflence  by  summons 
or  warrant,  according  to  the  provisions  hereinafter  mentioned,  as  if 
no  such  apprehension  had  taken  place. 

By  sect.  34,  for  the  purposes  of  this  act,  the  day-time  shall  be 
deemed  to  commence  at  the  beginning  of  the  last  hour  before 
sunrise,  and  to  conclude  at  the  expiration  of  the  first  hour  after 
sunset. 

By  sect.  35,  the  aforesaid  provisions  against  trespassers  and  per- 
sons found  on  any  land,  shall  not  extend  to  any  person  hunting  or 
coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in 
fresh  pursuit  of  any  deer,  hai'e,  or  fox,  already  started  upon  any 
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oiher  land,  nor  to  any  person  bond  fide  clauning  and  exercising  any 
right  or  reputed  rignt  of  free  warren  or  free  chase,  nor  to  any 
gamekeeper  lawfully  appointed  within  the  limits  of  any  free  warren, 
or  free  chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any 
manor,  lordship,  or  royalty,  or  reputed  manor,  &c.,  nor  to  any  same- 
keeper  lawfully  appointed  by  such  lord  or  steward  within  the  limits 
of  such  manor,  &c.,  or  reputed  manor,  &c. 

By  sect.  36,  when  any  person  shall  be  found  by  day  or  night 
upon  any  land  or  in  any  of  his  majesty's  forests,  parks,  chases,  or 
warrens,  in  search  or  pursuit  of  game,  and  shall  then  and  there 
have  in  his  possession  any  game  which  shall  appear  to  have  been 
recently  killed,  it  shall  be  kwful  for  any  person  having  the  right  of 
killing  the  game  upon  such  land  by  virtue  of  any  reservation  or 
otherwise,  as  before  mentioned,  or  for  the  occupier  of  such  land, 
(whether  there  shall  or  shall  not  be  any  such  right,  reservation,  or 
otherwise,)  or  for  any  gamekeeper  or  servant  of  either  of  them,  or 
for  any  officer  as  aforesaid  of  such  forest,  &c.,  or  for  any  person 
acting  by  the  order  and  in  aid  of  any  of  the  said  several  persons,  to 
demand  from  the  person  so  found  such  game  in  his  possession,  and 
in  case  such  person  shall  not  immediately  deliver  up  such  game,  to 
seize  and  take  the  same  from  him,  for  the  use  of  the  person  enti- 
tled to  the  game  upon  such  land,  forest,  park,  chase^  or  warren. 
For  the  best  manner  of  pleading  a  justification  for  an  act  done 
under  the  authority  of  this  section,  see  Wisdom  v.  Hodson^  3  Tyrw. 
811. 

By  sect.  46,  nothing  in  this  act  shall  prevent  any  person  from 
proceeding,  by  way  of  civil  action,  to  recover  damages  m  respect  of 
any  trespass  upon  his  land,  whether  committed  in  pursuit  of  game 
or  otherwise,  save  and  except  that  where  any  proceedings  shall  have 
been  instituted  under  the  provisions  of  this  act,  against  any  person 
fixr  or  in  respect  of  any  trespass,  no  action  at  law  shall  be  mamtain- 
able  for  the  same  trespass  by  any  person  at  whose  instance  or  with 
whose  concurrence  or  assent  such  proceedings  shall  have  been  insti- 
tnted,  but  that  such  proceedings  shall,  in  such  case,  be  a  bar  to  any 
SQcfa  action,  and  may  be  given  in  evidence,  under  the  general  issua» 
(See  new  rule  as  to  plea  '*  by  statute,"  ante^  p.  31.) 

By  sect.  47,  for  the  protection  of  persons  acting  in  the  execution 
of  this  act,  it  is  enacted,  that  all  actions  and  prosecutions  to  be  com- 
menoed  aeainst  any  person  for  anything  done  in  pursuance  of  thig 
act,  shall  be  laid  and  tried  in  the  county  where  the  fact  was  com- 
mitted, and  shall  be  commenced  within  six  calendar  months  after 
the  fact  committed,  and  not  otherwise;  and  notice  in  writing  of 
each  action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant 
one  calendar  month  at  least  before  the  commencement  of  the  action ; 
and  the  defendant  may  plead  the  general  issue,  and  give  this  act 
and  the  special  matter  in  evidence ;  and  no  plaintiff  shall  recover  in 
aneh  action,  if  tender  of  sufficient  amends  shall  have  been  made 
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before  such  action  brought,  or  if  a  sufficient  sum  of  money  shall  have 
been  paid  into  court  after  such  action  brought,  by  or  on  behalf  of 
the  defendant.  f 

A  person  acting  as  a  gamekeeper  by  virtue  of  a  deputation,* 
granted  under  stat.  48  Oeo.  III.  c.  93,  is  not  entitled  (n)  to  a 
month'*s  notice  of  action  under  this  section,  for  ^'  no  one  is  a  game- 
keeper under  the  late  act,  unless  he  be  registered  with  the  clerk' 
of  the  peace  under  it ;  the  defendant  is  excluded,  therefore,  from 
the  privileges  conferred  by  the  act,  by  the  express  language  of 
sect.  16  (o),  the  deputation  being  not  only  given,  but  registered,' 
under  the  old  law.  i 

The  foregoing  act  does  not  extend  to  Scotland  or  Ireland.  As  to 
Scotland,  see  2  &  3  Will.  IV.  c.  68.  For  offences  relating  to  the 
game,  which  are  the  subject  of  indictment,  or  other  penal  enact- 
ment, see  stat.  9  Geo.  iV.  c.  69,  (extended  by  stat.  7  &  8  Vict.* 
c.  29,)  for  the  more  effectual  prevention  of  person?  going  armed  by 
night  for  the  destruction  of  game. 


II.  Of  the  Appointment  and  Authority  of  Oamekeepers  under 

the  New  Act 

By  stat.  1  &  2  Will.  IV.  c.  32,  s.  13,  any  lord  of  a  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  any  steward  of  the 
crown  of  any  manor,  lordship,  or  royalty,  appertaining  to  his  ma- 
jesty, may,  by  writing  under  hand  and  seal,  or  in  case  of  a  body 
corporate,  then  under  the  seal  of  such  body  corporate,  appoint  one. 
or  more  persons  as  gamekeepers,  to  preserve  or  kill  the  gmei: 
within  the  limits  of  such  manor,  &c.,  or  reputed  manor,  &c.,  for 
the  use  of  such  lord  or  steward  thereof,  and  may  authorize  such 
gamekeeper,  within  the  same  limits,  to  seize  and  take  for  the  use 
of  such  lord  or  steward,  all  such  dogs,  nets,  and  other  engines  and- 
instruments  for  the  killing  or  taking  of  game  as  shall  be  used' 
within  the  said  limits  by  any  person  not  autliorized  to  kill  game  for 
want  of  a  game  certificate.  By  sect.  14,  any  lord  of  a  manor,  &c. 
or  reputed  manor,  &c.,  or  any  steward  of  the  crown  of  any  manor,- 
&c.  appertaining  to  his  majesty,  may  appoint  and  depute  any 
person,  whether  acting  as  a  gamekeeper  to  any  other  person  or  not,, 
or  whether  retained  and  paid  for  as  the  male  servant  of  any  other 
person  or  not,  to  be  a  gamekeeper  for  any  such  manor,  &c.  or 
reputed  manor,  &c.,  or  for  such  district  of  such  manor,  &c.,  as  such 
lord  or  steward  of  the  crown  shall  think  fit,  and  may  authorize  such 
person,  as  gamekeeper,  to  kill  game  within  the  same  for  his  own 
use,  or  for  the  use  of  any  other  person  who  may  be  specified  in  such 

(n)   Per   Tindal,   C.   J.,    in    Bush  v.       E.  654,  S.  P. 
Green,  4  Dingh.  N.  C.  41 ;  5  Scott,  289 ;  (o)  Sec  p.  911,  Tvhere  this  sectioii  is  set 

recognized  in  Lidtier  v.  Borrow,  9  A.  &      out. 
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deputation,  and  also  may  ^ve  to  such  person  all  such  power  and 
authorities  as  may,  by  virtue  of  this  act,  be  given  to  any  gamekeeper 
of  a  manor;  and  no  person  so  appointed  gamekeeper,  and  empowered 
to  kill  game  for  his  own  use,  or  for  the  use  of  any  other  person  so 
specified  as  aforesaid,  and  not  killing  any  game  for  the  use  of  the 
lord  or  steward  of  the  crown  of  the  manor,  &c.  or  reputed  manor, 
&c.,  for  which  such  deputation  shall  be  given,  shall  be  deemed  to  be 
or  shall  be  entered  or  paid  for  as  the  gamekeeper  or  male  servant  of 
the  lord  or  steward  making  such  deputation.  By  sect.  6,  it  is  pro- 
vided, that  no  game  certificate,  on  which  a  less  duty  than  3/.  135.  6d. 
is  chargeable,  under  the  act  relating  to  game  certificates,  shall 
authorize  any  gamekeeper  to  kill  or  take  any  game,  or  to  use  any 
dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose  of 
killing  or  taking  game,  except  within  the  limits  included  in  his 
appointment  as  gamekeeper. 

Sect.  15  contains  regulations  as  to  the  appointment  of  game- 
keepers by  landowners  of  a  certain  value  in  Wales. 

By  sect.  16,  no  appointment  or  deputation  of  any  person  as  a 
^mekeeper  by  virtue  of  this  act  shall  be  valid,  unless,  and  until, 
it  shall  be  registered  with  the  clerk  of  the  peace  for  the  county, 
riding,  division,  liberty,  franchise,  city,  or  town,  wherein  the  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  the  lands,  shall  be 
situate,  for  or  in  respect  of  which  such  person  shall  have  been 
appointed  gamekeeper ;  and  in  case  the  appointment  of  any  person 
as  gamekeeper  shall  expire  or  be  revoked,  by  dismissal  or  otherwise, 
all  powers  and  authorities  given  to  him  by  virtue  of  this  act  shall 
immediately  cease. 

Sect.  17  authorizes  persons  who  have  obtained  an  annual  game 
certificate,  to  sell  game  to  any  person  licensed  to  deal  in  game. 
Provided,  that  no  game  certificate  on  which  a  less  duty  than 
3/.  13s.  6d.iB  chargeable  under  the  acts  relating  to  game  certifi- 
cates shall  authorize  any  gamekeeper  to  sell  any  game,  except  on 
the  account  and  with  the  >vritten  authority  of  the  master,  whose 
gamekeeper  he  is ;  but  that  any  such  gamekeeper  selling  any  game 
not  on  the  account  and  with  the  written  authority  of  such  master, 
may  be  proceeded  against  under  this  act,  in  the  same  manner  as  if 
he  had  no  game  certificate. 


III.  Of  the  Destruction  of  the  Game  at  improper  Seasons 

of  the  Year. 

Bt  stat.  1  &  2  Will.  IV.  c.  32,  s.  3,  persons  killing  or  taking  any 
game,  or  using  any  dog,  gun,  net,  or  other  engine  or  instrument  for 
the  purpose  of  killing  or  taking  any  game,  on  a  Sunday  or  Christ- 
massy, on  conviction  before  two  J.  P.  shall  forfeit  a  sum  not 
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exceeding  5/.  with  eoste ;  and  persons  killing  or  taking  amr  part- 
ridge between  the  Ist  of  Feb.  and  the  Ist  of  Sept.,  or  any  pheasant 
between  the  Ist  of  Feb.  and  the  1st  of  Oct.,  or  any  black  game^ 
(except  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Foreat,) 
between  the  10th  of  Dec.  and  the  20th  of  Aug.  in  the  eacceeding 
year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forea^ 
between  the  10th  of  Dec.  and  the  Ist  of  Sept. ;  or  any  groaae, 
eonmionly  called  red  game,  between  the  10th  of  Dec.  and  the  12Ch 
of  Aug.,  or  any  bustard,  between  the  1st  of  March  and  the  Ist  of 
Sept.,  shall,  on  conviction  before  two  J.  P.,  forfeit  for  every  head 
of  game  so  killed  or  taken,  a  sum  not  exceeding  1/.  with  costs ;  -and 
persons,  with  intent  to  destroy  or  injure  any  game,  putting  poison 
or  poisonous  ingredients  on  the  eround,  whether  opened  or  enclosed, 
where  game  usually  resort,  or  m  any  highway  shall,  on  conviction 
before  two  J.  P.,  forfeit  a  sum  not  exceeding  10/.  with  costs.  Bf 
sect.  4,  the  possession  of  birds  of  game  is  made  illegal,  after  ten  days, 
in  licensed  dealers,  and  forty  days  in  other  persons,  from  the  ezp- 
ration  of  the  season  limited  by  the  foregoing  section. 


lY .  Of  the  Duties  made  Payable  in  respect  of  Oame  Certifioaiei, 

Bt  the  Giune  Act,  1  &  2  WiU.  IV.  c.  S2,  s.  5,  the  existing  b 
respecting  game  certificates  are  to  remain  unaltered. 

By  stat.  48  Oeo.  III.  c.  55,  entitled  {inter  alia)  An  Act  for 
pealmg  the  Duties  on  Oame  Certificates,  and  granting  new  Duties  to 
be  placed  under  the  Management  of  the  Commissioners  of  Taxes, 
*^  Every  person  using  any  dog,  gun,  net,  or  other  engine,  for  the 
purpose  of  taking  or  killing  game,  or  any  woodcock,  snipe,  quail,  or 
landrail,  or  any  conies  in  6.  B.,  if  such  person  be  a  servant  to  a 
person  charged  in  respect  of  such  servant  oy  this  act,  and  shall  use 
<^y  ^<>gf  &c*  fo^  ^^7  of  the  before-mentioned  purposes,  upon  a 
manor  or  royalty  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  registered 
or  entered  as  gamekeeper,  is  charged  with  the  annual  sum  4( 
1/.  Is.  (2),  and  if  not  a  servant  for  whom  the  duties  on  servants  shall 
be  charged,  the  annual  sum  of  8/.  3s.  (3) :  and  every  other  person 
using  any  dog,  &c.  for  any  of  the  purposes  before  mentioned,  is 
chargeable  with  the  annual  sum  of  3/.  3^.  with  two  exceptions  only; 
1st,  the  taking  woodcocks  and  snipes,  with  nets  and  springes ;  and 
2nd,  the  taking  or  destroying  conies  in  warrens,  or  in  any  enclosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either  by  him- 


(2)  Four  shillings  were  added  by  stat.  52  Geo.  III.  c.  93. 

(3)  Ten  shillings  and  sixpence  added  to  this  and  the  following  sum  bj 
•tat.  52  Geo.  III.  c.  93. 
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sdT  or  by  his  direction.'"  Th^  duties  are  to  be  paid  to  the  colko- 
tor  of  assessed  taxes  for  the  place  where  party  resides ;  and  the  col* 
lector  is  authorized  to  give  a  receipt,  and  to  demand  Is.  of  the 
party  for  the  same,  over  and  above  tne  duty,  as  a  compensation  for 
Ins  trouble.  The  receipt  being  delivered  to  the  derk  of  the  com- 
raissioners  of  the  district,  he  will  exchange  it  for  a  certificate, 

EBtiB.  Chimekeepers,  in  whose  behalf  a  receipt  and  certificate 
ve  been  obtained  by  their  masters,  are  not  required  to  obtain  a 
certificate  for  themselves ;  but  it  is  provided  that  the  certificate 
shall  be  void  upon  the  revocation  of  the  deputation,  but  the  same 
may  be  renewed,  for  the  remainder  of  the  year,  in  behalf  of  the 
new  gamekeeper.  The  same  statute  provides  that  unqualified  per- 
sons shall  not  be  protected  bv  the  certificate ;  and  that  the  pro- 
tection of  gamekeepers'  certificates  shall  not  extend  beyond  the 
limits  of  the  manor  for  which  thev  are  appointed.  The  following 
persons  may  demand  the  production  of  certificate,  and  permission 
to  read  or  take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the 
parish  where  the  party  is  usinff  dog,  &c.;  commissioners  of  assessed 
taxes  for  the  county,  riding,  division,  or  place ;  lord,  lady,  or  game- 
keeper of  the  manor ;  inspector  of  taxes  for  the  district ;  any  per- 
son duly  assessed  to  these  duties  for  killing  game ;  and  lastly,  the 
owner,  landlord,  lessee,  or  occupier  of  the  land.  If  certificate  is  not 
produced,  then  the  party  who  has  made  the  demand,  may  require 
the  person  using  the  dog,  gun,  &c.,  under  a  penalty  of  20/.,  to 
decliure  his  christian  and  surname,  and  place  of  residence,  and 
parish  or  place  in  which  he  has  been  assessed  ;  lastly,  persons  who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are  to  pay 
the  duty  of  3/.  Ss.  by  way  of  surcharge,  and  a  penalty  of  20/.  It  is 
not  necessary,  that  the  demand  of  the  certificate  should  be  made  on 
the  land  (p)  on  which  the  party  was  sporting;  but  if  not,  the 
demand  must  be  made  immediately,  and  so  as  in  some  degree  to 
form  a  part  of  the  same  transaction.  Nor  is  it  necessary,  that  the 
party  niaking  the  demand  should  produce  any  certificate ;  and  if 
the  other  party  refuse  to  produce  (q)  his  certificate,  he  does  so  at 
the  risk  of  whether  the  party  demanding  it  is  a  gamekeeper,  or 
other  person  having  a  right  to  demand  it. 

By  Stat.  52  Geo.  III.  c.  93,  Sched.  (L,)  XIII.  the  penalties  are 
recoverable  before  any  two  or  more  commissioners  for  the  affairs  of 
taxes,  who  shall  give  judgment  for  the  penalty ;  or  for  such  part 
thereof  as  the  commissioners  shall  think  proper  to  mitigate,  not 
being  less  than  one  moiety.  By  stat.  54  Oeo.  III.  c.  141,  [27 
July,  1814,]  the  duties  and  pensdties  contained  in  the  schedule  of 
the  52  Oeo.  III.  c.  93,  relating  to  persons  aiding  or  assisting  or 
intending  to  aid  or  assist  in  the  taking  or  killing  of  any  game,  or 
any  woodcock,  snipe,  quail,  landrail,  or  coney,  shall,  after  the  pass- 

{p  )  Searth  ▼.  Gardener,  5  C.  &  P.  40,  (q)  Ibid. 

Tenterden,  C.  J. 
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ing  of  this  act,  severally  cease  and  determine ;  provided  that  the 
act  of  aiding  and  assisting  as  aforesaid,  and  in  the  said  act  men- 
tioned, shall  be  done  in  the  company  or  presence  and  for  the  use  of 
another  person  who  shall  duly  have  obtamed  a  certificate  in  his  own 
right,  according  to  the  directions  of  the  said  act,  and  who  therein 
shall,  by  virtue  of  such  certificate,  then  and  there  use  his  own  dog, 
gun,  net,  or  other  engine,  for  the  taking  or  killing  of  such  game, 
&c.,  and  who  shall  not  act  therein  by  virtue  of  any  deputation  or 
appointment. 

By  Stat.  2  &  3  Vict.  c.  35,  s.  3,  all  game  certificates  are  to 
expire  on  the  5th  July  instead  of  the  5th  April ;  and  by  sect.  4, 
justices  of  the  peace  are  authorized  to  hold  special  sessions,  for  the 
purpose  of  granting  licenses  to  deal  in  game,  at  any  time  after  July 
m  every  year,  as  well  as  in  July,  as  enacted  by  stat.  1  &  2  Vict, 
c.  32,  s.  18,  and  under  similar  regulations  as  to  notice,  &c.,  and  the 
licenses  are  to  continue  till  the  1st  July  next  following. 


(    915    ) 


CHAPTER    XXIV. 


IMPRISONMENT. 


I.  Of  the  Nature  of  the  Action  for  false  Imprisonmenty  and  in 

what  Cases  it  may  be  maintained^  p.  915. 
II.  Statutes  relating  to  the  Action  for  false  Imprisonment.  21 

Jac.  I.  c.  12,  p.  922 ;  24  Geo.  11.  c.  44,  p.  923. 
III.  Of  the  Pleadings^  p.  929. 


I.    Of  the  Nature  of  the  Action  for  false  Imprisonment,  and 

in  what  Cases  it  mag  be  maintained. 

X  ALSE  imprisonment  is  a  restraint  on  the  liberty  of  the  person 
without  lawful  cause  ;  either  by  confinement  in  prison,  stocks, 
house,  Sec,  or  even  by  forcibly  detaining  the  party  in  the  streets, 
against  his  will  (a).  For  this  injury  an  action  of  trespass  vi  et 
armis  lies,  usually  termed  an  action  for  false  imprisonment.  An 
unlawful  detention  is  a  new  caption,  and  may  be  declared  on  as 
such  (b).  An  arrest  on  mesne  process,  which  is  not  returned,  is 
wrongful  (c),  and  false  imprisonment  will  lie  against  the  sheriff  (d)  ; 
80  if  an  officer  of  an  inferior  court  does  not  return  the  process 
directed  to  him,  he  is  a  trespasser  ab  initio,  and  false  imprisonment 
lies  against  him ;  for  he  is  as  sheriiF  within  the  jurisdiction.  The 
sheriff  must,  at  his  peril,  execute  the  writ  upon  the  person  really 
named  therein  (e)  ;  and  if  he  mistakes  the  pei*8on,  he  is  liable  to  an 
action  for  false  imprisonment.  A.  B.  brought  false  imprisonment 
against  C.  (/),  who  justified  that  he  had  a  warrant  to  arrest  J.  5., 
and  having  asked  A.  B.,  the  plaintifi*,  what  his  name  was,  he 
answered  J,  8.,  whereupon  C.  arrested  A.  B.  Plaintiff  demurred, 
and  judgment  for  plaintiff,  because  C,  the  defendant,  ought,  at  his 
peril,  to  have  taken  notice  of  the  person  named  in  the  writ.  A 
commission  of  rebellion  issued  against  I.     G.  appeared  before  the 

{a)  Per  Tkarpef  C.  J.,  22  Ass.  fo.  104,  {e)  Per  HanJford,  J.,  11  Hen.  IV.  91, 

pi.  85.  a.    See  also  Thurbane  and  another,  Hardr, 

{b)  Cro.  Jac.  379.  323,  per  Hah,  C.  B. 

(c)  2  Rol.  Ab.  563,  pi.  9.  (/;  Moor.  457;  Hardr.  323,  S.  P. 

(<r)  Jd.  pL  18. 
VOL.  II.  Q 
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commissioners,  and  affirmed  himself  to  be  the  person ;  whereupon 
they  apprehended  him  by  virtue  of  their  commission.  Per  HaU, 
C.  D,  ($r),  '^  If  a  wrong  man  be  taken,  though  he  affirm  himself  to 
be  the  person  against  whom  the  commission  is  awarded,  yet  the 
commissioners  having  no  warrant  to  take  him  by  the  conmiission,  his 
affirming  himself  to  be  the  person  wiU  be  no  excuse  in  false  imprison- 
ment, as  has  been  held  on  the  execution  of  a  capias."  A  siieri£r8 
officer  (A)  having  received  a  warrant  to  arrest  A.,  whose  person  he 
had  never  seen,  went  to  her  house,  where  he  found  her  and  the 

ElaintifF  together.  Addressing  himself  to  the  plaintiff,  he  said,  ^*  I 
ave  a  writ  against  you ;"  upon  which  A.  desired  the  plaintiff  to  go 
with  the  officer.  The  officer  immediately  took  plaintiff  to  a  sponging- 
house,  where  he  kept  her  all  night ;  but  the  next  morning,  having 
discovered  his  mistake,  he  rele^ed  her.  Kenyonj  C.  J.,  admitted 
the  law  to  be  as  stated  in  the  preceding  case ;  but  considering  this 
as  a  trick  on  the  officer,  directed  the  jury  to  give  the  plaintiff 
nominal  damages  only,  which  they  did  accordingly.  But  if  a  person 
whose  real  name  is  W.  is  asked,  before  process  issues  against  him, 
whether  his  name  is  not  John,  and  he  says  it  is,  he  cannot  maintain 
trespass  for  imprisonment  under  process  against  hun  by  the  wrong 
name  (t).  If  a  magistrate's  warrant  is  shown  by  the  constable  (A), 
who  has  the  execution  of  it,  to  the  person  charged  with  an  offence, 
and  he  thereupon  voluntarily^  and  without  any^  even  the  slightest 
compulsion^  attends  the  constable  to  the  magistrate,  who  after 
examination  dismisses  him,  it  seems  that  this  will  not  constitute  an 
arrest,  so  as  to  enable  the  party  to  maintain  trespass  for  an  assault 
and  false  imprisonment  (1).  So  where  a  sheriff's  officer,  to  whom  a 
warrant  upon  a  writ  against  A.  was  delivered,  sent  a  message  to  A. 
and  asked  him  to  fix  a  time  to  call  and  eive  bail ;  and  A.  accord- 
ingly fixed  a  time,  attended,  and  gave  bad ;  it  was  holden  (/),  that 
this  was  not  either  an  actual  or  constructive  arrest.  The  sheriff^s 
officer  did  not  take  a  warrant  with  him,  nor  did  he  tell  A.  that  he 
came  to  arrest  him,  but  merely  gave  notice  of  the  writ,  and  asked 
him  to  fix  a  time  for  giving  bail. 

Where  after  the  suing  out  of  a  writ  of  ca.  sa.  upon  a  judgment  in 
an  action  of  debt,  the  plaintiff  in  that  action  gave  a  release  to  the 
defendant,  and  told  the  sheriff,  '^  I  have  given  a  release ;  you  must 
not  go  on  to  execute  the  writ  ;**  and  the  sheriff  afterwards  executed 

{ff)  Hardr.  323,  upon  motion  for  an  y.  Harwood,  3  Campb.  108. 
attachment  against  G.  which  was  granted.  {k)  Arrowtmith  y.  Le  Mentrier,  2  Boi. 

(A)  OxUy  wFiower,  B.  R.  Middx.  Sit-  &  Pul.   N.  R.  211.     See  also  Bietem  t. 

tings,  Dec.  4,  1800,  MSS.     See  Morgans  Burridge,  3  Camp.  139  ;    Peten  v.  SiMm^ 

y.  Bridges,  1  B.  &  A.  647,  and  Brunskill  way,  6  C.  &  P.  737  ;  Wood  v.  Leme^  6  C. 

V.  Robertson,  9  A.  &  E.  840.  &  P.  774. 

(i)  Per  Ld.  Ellenborough,  C.  J.,  Price  (/)  Berry  v.  Adamson,  6  B.  &  C.  528. 


(1)  Words  merely  will  not  make  an  arrest.     Genner  v.  Sparks,  Salk.  79 
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the  writ,  it  was  holden,  that  he  was  liable  in  an  action  of  tres- 
pass (m). 

An  action  for  false  imprisonment  was  brought  by  a  native  and 
inhabitant  of  Minorca  (n),  (then  part  of  the  dominions  of  the 
crown  of  Oreat  Britain,)  against  tne  governor  of  the  island,  for 
imprisoning  the  plaintiff  at  Minorca,  and  causing  him  to  be  carried 
thence  to  Carthaffena,  in  Spain.  The  plaintiff  laid  the  venue  in 
London,  stating  the  injury  to  have  been  committed  at  Minorca,  to 
wit,  at  London,  &c.  The  defendant  justified,  on  the  ground  that 
the  plaintiff  had  endeavoured  to  create  a  mutiny  among  the  in- 
habitants of  Minorca,  whereupon  the  defendant,  as  governor,  was 
obliTCd  to  seize  the  plaintiff,  and  imprison  him,  &c.  The  plaintiff 
rephed  de  injuriA  sud  proprid.  After  verdict  for  plaintiff,  with 
8,000/.  damages,  a  bill  of  exception  was  tendered ;  and  error  having 
been  assigned  thereon,  it  was  contended,  among  other  things: 
1st,  That  the  plaintiff,  being  a  Minorquin,  was  incapacitated  from 
bringing  an  action  in  the  Ring'*s  courts  in  England ;  but  it  was 
holden,  that  a  subiect  bom  in  Minorca  was  as  much  entitled  to 
appeal  to  the  King  s  courts  as  a  subject  bom  in  Oreat  Britain  ;  and 
that  the  objection  of  its  not  being  stated  on  the  record,  that  the 
plaintiff  was  bom  since  the  treaty  of  Utrecht,  did  not  make  any 
difference.  2ndly,  It  was  objected,  that  the  injury  having  been 
done  at  Minorca,  out  of  the  realm,  could  not  be  tried  in  the  King's 
courts  in  England ;  but  it  was  holden,  that  an  action  for  false  im- 
prisonment being  a  transitory  action,  it  was  competent  to  the 
plaintiff  to  lay  it  in  any  county  of  England,  although  the  matter 
arose  beyond  the  seas  (2).  If  a  person  causes  another  to  be  im- 
pressed, he  does  it  at  his  own  peril,  and  is  liable  in  damages,  if  that 
person  can  show  that  he  was  not  subject  to  the  impress  service. 
The  defendant  went  to  the  place  of  rendezvous  (o)  for  the  impress 
service,  near  the  Tower,  and  gave  information  that  there  was  a 
young  man  (meaning  the  plaintiff)  at  a  house  she  described,  who 
was  Uable  to  be  impressed,  and  who  was  a  fit  person  to  serve  his 
majesty.  In  conseouence  of  this,  the  plaintiff  was  seized  by  the 
presB-eang,  and  earned  on  board  the  tender,  where  he  was  detained, 
until  It  was  discovered  that  he  had  never  been  in  a  ship  before, 
except  once,  when  he  had  been  in  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been  brought, 
it  was  objected,  that  the  form  of  action  should  have  been  an  action 
on  the  case,  and  not  an  action  of  trespass ;  but  Lord  JBUlenborough^ 

(flt)  B^ker  y.  8L  Qmniin,  12  M.  &  W.      15  Geo.  III.  B.  R.  Cowp.  161  (2). 
441.  (o)  Flewaier  y.  Royle,  1  Campb.  187, 

(m)  Mottyn  y.  FaMpaSt  in  error,  M.  T.      Ld.  Ellenboroughi  C.  J. 

(2)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found  reported 
M  great  length  in  the  eleventh  volume  of  the  State  Trials,  p.  162,  edited 
fcy  Mr.  Hargrave. 

q2 
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C.  J.,  was  of  a  diftrent  opinkHi,  obseiriiigy  that  this  was  not  like 
a  malicious  prosecution,  where  a  pvtv  gets  a  valid  warrant  or  writ, 
and  gives  it  to  an  officer  to  be  executed.    There  was  clearh^  a 
tre^Mss  here  in  seizing  the  pbintiff,  and  the  defendant  therefore 
was  a  trespasser  in  procuring  it  to  be  done.    An  action  will  not  lie 
at  common  law  for  false  imprisonment  (/>),  where  the  imprisonmoit 
was  merelj  in  consequence  of  taking  a  ship  at  prize^  although  the 
ship  has  been  acquitted.     Trespass  for  fake  impriscHunoit  will  lie 
against  overseers  of  the  poor  for  imprisoning  a  man  under  a  justice^s 
warrant  {g\  until  he  should  pay  a  sum  of  numey  for  the  main- 
tenance of  a  child  which  should  be  bom  of  a  woman  then  pr^^nant 
by  {Jaintiff,  but  who  had  not  as  vet  been  delivered.     Trei^iasB  will 
lie  (r)  against  an  attorney  and  client  for  snii^  out  an  ill^pd  ea,  aa. 
and  ransing  a  party  to  be  arrested.     So  where  A.  employed  B.,  an 
attorney,  to  enforce  payment  of  a  debt ;  B.  directed  his  ag^it  to 
sue  out  a  justicies  in  the  County  Court.     Before  the  return  of  the 
justicies  the  debtor  paid  debt  and  costs  to  B.     B.*s  agent,  not 
knowing  of  such  payment^  afterwards  entered  up  judgment  in  the 
County  Court,  although  the  defendant  had  not  appeared,  and  sued 
out  execution:  it  was  lHdden(<),  that  A.  and  B.  were  tiaUe  as 
trespassers ;  for  A.  was  answeraUe  for  the  act  of  B.,  his  attorney, 
and  B.  and  his  agent  were  to  be  considered  as  one  person.    And 
where  an  arrest  is  made  under  process  which  is  afterwards  set  aside 
for  irregularity,  the  attorney  in  the  suit  is  liable  in  treqMuaB,  as 
well  as  tne  plaintiff  (/)•     If  A.,  havii^  been  robbed  (a),  suspect  B. 
to  be  guilty  of  the  robbery,  and  take  B.,  and  deliver  him  into  the 
charge  of  a  constable  present,   B.  (if  innocent)  may  maintain 
trespass  and  false  imprisonment  against  A.     If  a  prisoner  ta  ejpeeiH 
turn  escape  by  the  voluntary  permission  of  the  gaol^  and  the 
gaoler  retake  him,  he  is  liable  to  an  action  for  fake  imprisoD- 
ment  (x).     But  an  officer  who  has  arrested  a  priscmer  <hi  ■ciae 
process^  and  voluntarily  permitted  him  to  escape,  may  retake  him 
oefore  the  return  of  the  writ,  without  being  liable  to  such  action. 
Trespass  for  false  imprisonment  will  lie  for  a  detention  under  a 
lawful  process,   if  it  be  executed  at  an  unlawful  time,  as  on  a 
Sunday  (y)  ;  for  by  stat.  29  Car.  II.  c.  7,  s.  6,  it  is  provided,  ^^That 
no  person  upon  the  Lord's  Day  shall  serve  or  execute  any  writ* 
process,  ii^-arrant,  order,  judgment,  or  decree  (except  in  case  of 
treason,  felony,  or  breach  of  the  peace)  (3) ;  the  service  of  such 

(p )  Le  Cnur  x.Bden,  Doug.  594.  &  C.  38. 

(f)   ITfiiiiMa  T.  FUMn-,  M.  2  G«o.  II..  (0  Cbdrimftim  T.JJofd^S  A.&B.449. 


B.  R.  MSS.,  cited  in  R.  t.  Bamfkmni,  H.  («)  Stmf komm  T.EUMi^  6  T.  R.  31&. 

5  Geo.  II.  B.  R.,  Sess.  Ca.  toL  1,  p.  149.  (jr)  Atknuom  t.  Mmitttom^  2  T.  R.  17S. 

(r)  Bm-kerr.BroAaa^Zyrjia.y^,  (y)  HHUmm t.  TWltr,  Sdlk.  78 ;  5  Mod. 

(«)  Bc/c*  T.  Pillm^  mmd  moiker,  6  B.  95,  5.  C. 

(3)  In  Taylor  t.  Freewum  and  anotAer,  Gloac.  Lent  Ass.  I757>  MSS., 
it  appeared  that  the  defendants,  as  constables,  hsd  arrested  the  plaintiff 
upon  a  Sunday,  by  virtue  of  a  warrant  from  a  justice  of  the  peaces  for 
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writ,  &c.  shall  be  void,  and  the  person  serving  or  executing  the 
same  shall  be  as  liable  to  the  suit  of  the  party  gneved,  and  to  answer 
damages  to  him  for  doing  thereof,  as  if  he  had  done  the  same 
without  any  writ,  process,  &c."  This  statute  forbids  serving  orir 
ginal  process  only  on  a  Sunday.  Where,  therefore,  there  has  been 
an  escape  against  the  will  of  bailiff,  he  may  retake  on  a  Sunday. 
Secus,  if  voluntary.  2  Gundry,  14,  MSS.  Trespass  for  false  im- 
prisonment may  be  maintained  against  the  sheriff  for  an  arrest  made 
by  his  bailiff  after  the  return-day  of  the  writ  (2). 

When  a  court  has  jurisdiction  of  the  cause  (a),  and  proceeds 
inverse  ordine^  or  erroneously,  an  action  does  not  lie  against  the 
party  who  sues,  or  the  officer  or  minister  of  the  court  who  executes 
the  precept  or  process  of  the  court ;  but  when  the  court  has  not 
jurisdiction  of  the  cause,  the  whole  proceeding  being  coram  non 
judicey  an  action  will  lie  arainst  them,  without  any  regard  to  the 
precept  or  process  (4).  Hence,  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshalsea  (b)  for  the  purpose  of 
satisfying  a  judgment  obtained  against  the  principal  in  a  cause,  of 
which  the  Marshalsea  Court  had  no  jurisdiction ;  it  was  holden,  that 
an  action  for  false  imprisonment  would  lie  against  the  party  who 
sued,  the  marshal  who  directed  the  execution  of  the  process,  and 
the  officer  who  executed  the  same.  There  are  cases  which  have 
expressly  decided  that  the  officer  is  liable  for  executing  the  warrant 
where  the  magistrate  granting  it  had  no  jurisdiction  (c).  In  the  case 
of  a  warrant,  illegal  on  the  face  of  it,  for  an  excess  of  jurisdiction  in 
the  magistrate,  trespass  is  maintainable  against  the  committing 
magistrate,  although  the  conviction  has  not  been  quashed  (d) ;  but 
where  the  justice  has  competent  jurisdiction,  his  judgment  is  con- 
clusive, until  reversed  or  quashed,  and  the  conviction  cannot  be  con- 
troverted in  evidence  (e).  A  conviction  stated  that  plaintiff,  having 
been  brought  before  a  magistrate  on  an  information  charging  him 
with  having  unlawfully  returned  without  a  certificate  to  a  parish 
from  whence  he  had  been  removed,  and  that  upon  that  occasion  he 
confessed  himself  guilty;    it  was  holden  (/),  that  this  conviction 

(jr)  Parrot  v.  Mna^wd,  2  Esp.  N.  P.  C.  ment  of  court  in  Morrell  v.  Martin^  3  M.  & 

585,  Prior,  C.  J.  Gr.  581 ;  4  Scott's  N.  R.  300. 

(a)  Second  resolution,  Marthahea  case,  (d)  Groome  y,  Forretter,  5  M.  &  S.  314. 

10  Rep.  76,  a.  (e)  Sirickland  v.  Ward,  7  T.  R.  633,  n. 

(h)  Martkalsea  case,  10  Rep.  68,  b.  Fawcett  v.  Foir/tt,  7  B.  &  C.  394. 

(c)  Per  Tindal,  C.  J.,  delivering  judg-  (/)  Mann  v.  DaverM,  3  B.  &  A.  103. 


getting  a  bastard  child.     An  action  for  false  imprisonment  having  been 
brought,  Adama,  Baron^  held,  that  plaintiff  was  entitled  to  recover. 

(4)  This  principle  has  been  recognized  in  several  cases.  See  Nichols 
V.  Walker,  Cro.  Car.  395;  Hill  v.  Bateman,  Str.  711;  Shergold  v. 
-BoUcway,  Str.  1002.  Sessions  Cases,  vol.  2,  p.  100,  S.  C;  Perkin  v. 
Praetor,  2  Wils.  384,  and  since  in  Broum  v.  Cwnptm,  8  T.  R.  424,  and 
Jdorrell  v.  Martin,  3  M.  &  Gr.  581 ;  4  Scott's  N.  R.  300. 
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was  good  npoD  the  bee  of  it,  and  thai  it  was  not  neceanrjr  to  state 
in  it  expreHrij  anj  act  of  Tagnmer.  it  being  for  the  party  convicted 
to  show  in  his  defence,  that  he  did  not  retom  in  a  state  of  pao- 
perism.  A  magistrate  had  committed  the  phuntiff  for  re-examina- 
tion for  a  period  of  fourteen  daTs.  The  jorj  fbond  that  the  com- 
mitment was  bcm&fide^  and  witfcoot  any  imfvoper  modve,  hot  that 
the  time  for  which  the  commitment  was  made  was  unreasonable.  In 
such  case  trespass  (g)  is  the  proper  remedy,  and  not  case ;  for  the 
better  opinion  is,  that  such  commitment  is  whoDy  Toid.  A  maeieh 
trate,  wtio  commits  a  party  in  a  case  iriiere  he  has  not  any  jurisdic- 
tion, is  liable  to  an  action  of  trespass ;  but  if  the  charge  be  of  an 
oflfence  over  which,  if  the  offence  charged  be  true  in  fact,  the  magis- 
trate has  jurisdiction,  the  magistrate's  jurisdiction  cannot  be  made 
to  depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon  the  evi- 
dence  l^eiug  sufficient  or  insufficient  to  establish  the  corpus  delicti 
brought  under  investigation  (h).  If  a  justice  of  the  peace  make  a 
warrant  to  a  constable  to  bring  A.  B.  before  him,  for  a  matter  of 
which  he  has  a  general  cognizance,  though  the  J.  P.  had  no  foun- 
dation in  fact  for  granting  such  a  warrant,  or  though  the  warrant 
itself  be  defective  m  point  of  form,  yet  the  constable  may  justify 
under  it ;  but  if  the  J.  P.  make  a  warrant  to  take  up  A.  B.  to 
answer  in  a  plea  of  debt,  a  constable  cannot  justify  under  such  a 
warrant,  because  the  justice  has  not  any  jurisdiction  of  debts  (t). 
Where  a  magistrate  has  a  general  juris(uction  over  the  subject- 
matter,  and  a  party  comes  before  him  and  prefers  a  complaint,  upon 
which  the  magistrate  makes  a  mistake  in  thinking  it  a  case  within 
his  authority,  and  grants  a  warrant  which  is  not  justifiable  in  point 
of  law,  the  party  complaining  is  not  liable  as  a  trespasser,  but  the 
only  refiiedy  against  him  is  by  an  action  upon  the  case,  if  he  has 
acted  maliciously.  The  magistrate  acting  without  any  jurisdiction 
at  all  is  liable  as  a  trespasser  in  many  cases  (A). 

Where*  a  statutory  protection  is  given  to  persons  having  acted  in 
pursuance  of  the  statute,  a  party  is  not  entitled  to  the  protection 
merely  because  he  believed,  bond  fide,  that  he  was  so  acting ;  there 
nmst  bo  reasonable  ground  for  the  belief.  If  the  party  acted  under 
a  rcmsonable,  though  mistaken  persuasion,  from  appearances,  that 
the  facts  were  such  as  made  his  proceeding  justifiable  by  the 
statute,  he  is  entitled  to  protection,  though  the  real  facts  were 
Huch  that  the  statute  clearly  affords  no  justification  (Z).  Where  a 
inagistratc  with  some  colour  of  reason,  and  bond  fide,  believes  that 
he  IS  acting  in  pursuance  of  his  lawful  authority,  he  is  entitled  to 

(g)  Davis  v.  Capper,  10  B.  &  C.  38.  and  see  Coot  v.  Leonard,  6  B.  &  C.  351 ; 

{h)  Cave   y.   Mountain,  1    M.  &  Gr.  Beechey  v.  Sides,  9  B.  &  C.  806 ;  Reed  v. 

267  ;  1  Scott's  N.  R.  132;  recognized  in  Cotemeadow,  6  A.  &  E.  661;   Wedye  v. 

R,  V.  Bolton,  1  Q.  B.  75  ;  4  P.  &  D.  679.  Berkeley,  6  A.  &  E.  663.     But  see  Jones 

m  Shergold  v.  Holloway,  Str.  1002.  v.  Gooday,  9  M.  &  W.  736,  and  the  re- 

(*)  Per  Lord  Abinger,  C.  B.,  in  Wett  marks  of  Parke,  B.,  and   Alderson,   B., 

V.  Smallwood,  3  M.&  W.  420.  questioning  the  authority  of  Cbok  ▼.  Leo- 

(0  Cann  v.  Clipperton,  10  A.  &  E.  582,  nard. 
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protection,  although  he  may  proceed  illegally  or  exceed  his  jurisdio- 
tion.  Whether  he  acts  with  such  colour  of  reason,  and  bond  fide^ 
are  questions  for  the  jury  under  all  the  circumstances,  if  there  be 
any  evidence  of  them  and  the  plaintiff  desires  the  opinion  of  the 
jury  to  be  taken  on  them,  although  it  is  very  common  to  submit 
them  to  the  judge  first  on  an  application  for  a  nonsuit.  And  if  the 
plaintifi^  on  such  application  bemg  made,  does  not  desire  the  matter 
to  be  submitted  to  the  jury,  he  must  abide  by  the  decision  of  the 
judge,  if  the  court  shall  think  it  warranted  by  the  evidence  (m). 

Trespass  vi  et  armis  will  not  lie  against  commissioners  of  bank- 
rupt (n),  for  a  commitment  by  them  lor  not  fully  answering  to  their 
satisfaction  lawful  questions  proposed  by  them  to  a  party  whom 
they  have  authority  to  examine,  and  upon  a  subject  into  which 
they  have  authority  to  inquire.  But  the  commissioners  have  not 
auUiority  to  commit  (o)  a  person  brought  before  them  to  be 
examined  for  giving  an  unsatisfactory  answer  to  an  immaterial  ques- 
tion. A  witness  summoned  by  commissioners  of  bankrupt  under 
the  6  Geo.  IV.  c.  16,  s.  33,  was  required  by  them  to  read  certain 
entries  in  a  ledger,  and  on  his  reftisal  to  do  so  was  committed 
by  them  for  rerasing  to  answer  a  question.  It  was  holden  (p), 
that  the  commitment  was  illegal,  inasmuch  as  the  request  to  read 
was  neither  in  form  nor  in  substance  a  question.  By  stat.  5  &  6 
Will.  IV.  c.  29,  s.  25,  Court  of  Review  and  subdivision  courts  are 
declared  to  have  been  courts  of  record  from  the  passing  of  1  &  2 
Will.  IV.  c.  56,  but  no  single  judge  or  commissioner  was  autho- 
rized by  those  statutes  to  impose  a  fine  or  commit  for  a  contempt, 
but  every  contempt  of  single  judge  or  commissioner  was  cognizaUe 
by  Court  of  Review.  But  now  by  stat.  5  &  6  Vict.  c.  122,  s.  66, 
any  commissioner  of  the  Court  of  Bankruptcy,  authorized  to  act  in 
the  prosecution  of  any  fiat  directed  to  the  Court  of  Bankruptcy, 
shall  be  deemed  to  be  a  court  authorized  to  act  in  the  prosecution 
of  such  fiat,  and  all  matters  and  duties  by  this  act  directed  or 
authorized  to  be  done  by  the  Court  of  Bankruptcy,  may  be  done  by 
any  one  or  more  of  the  commissioners  appointed,  or  to  be  appointed, 
by  virtue  of  the  stat.  1  &  2  Will.  IV.  c.  56  {ante,  p.  191);  and 
every  court  authorized  to  act  in  the  prosecution  of  any  fiat  in  bank- 
raptcy  now  issued  or  hereafter  to  be  issued,  or  in  execution  of  any 
duty  imposed  or  to  be  imposed  in  such  court  by  this  or  any  oth^ 
act  hereafter  to  be  in  force,  shall  have  all  the  powers,  rights,  pri- 
Tileges  and  incidents  of  a  Court  of  Record.  An  action  for  false 
imprisonment  will  lie  (q)  against  a  superior  officer,  where  the  im- 
prisonment at  first  was  legal,  but  was  afterwards  aggravated  with 
many  circumstances  of  cruelty,  and  continued  beyond  ordinary 
bounds.     So  where  a  captain  of  a  man-of-war  imprisoned  a  person 

(m)  HagMhM  v.  Ortne,  3  Q.  B.  1007  ;  (o)  Exp,  Baxter,  7  B.  &  C.  673. 

3  6.  &  D.  21.  {p  )  iBoae  y.  Tmpey,  10  B.  &  C.  442. 

(»)  Doweli  Y.  Jmpey.  1  B.  &  C.  163.  (?)  Waii  t.  M'Nammrm.  1  T.  R.  536. 
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three  days  for  a  supposed  breach  of  duty,  without  hearing  him,  and 
then  released  (r)  him  without  bringing  him  to  a  court-martial. 


II.    Statutes  relating  to  the  Action  for  false  Imprisonment, 
21  Jac.  I.  c.  12,  p.  922 ;  24  Geo.  11.  c.  44,  p.  923. 

Stat.  21  Jac.  I.  c.  12. — By  this  stat.  sect.  5,  "  if  any  action,  bill, 

Slainty  or  suit,  for  false  imprisonment,  shall  be  brought  against  any 
.  P.,  mayor,  or  bailiff  of  city,  or  town  corporate,  headborough, 
portreve,  constable,  tithing-man,  churchwarden,  or  overseer  of  the 
poor,  and  their  deputies,  or  any  other,  (who  in  their  aid,  or  by  their 
commandment,  shall  do  anything  concerning  their  office,)  concern- 
ing anything  by  them  done  by  virtue  of  their  office,  such  action, 
biU,  &c.  shaU  be  laid  within  the  county  where  the  trespass  was  com- 
mitted.^^ 2.  '^  The  above-mentioned  persons  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence."  3.  ^'  If  upon  the 
trial,  the  plaintiff  shall  not  prove  that  the  trespass  was  committed 
within  the  county  wherein  the  action,  &c.  is  laid,  then  the  jury 
shall  find  the  defendant,  without  respect  to  the  plaintiff's  evidence, 
not  guilty.'*''  4.  '^  If  the  verdict  shsdl  pass  with  the  defendant,  or 
plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  defendant 
shall  have  double  costs"(^)*  The  provisions  of  the  precedingstatute 
having  been  found  very  salutary,  they  were,  by  stat.  42  Geo.  III. 
c.  85,  s.  6,  extended  to  all  persons  holding  a  public  employment.,  or 
any  office,  station,  or  capacity,  civil  or  military,  either  in  or  out  of 
this  kingdom,  and  who,  by  virtue  of  such  employment,  have  power 
to  commit  persons  to  safe  custody ;  provided,  that  where  any  action 
shall  be  brought  against  such  persons  in  this  kingdom,  for  anything 
done  out  of  this  kingdom,  the  plaintiff  may  lay  the  act  to  have  been 
done  in  Westminster,  or  in  any  county  where  the  defendant  shall 

(r)  Swinicm  y.Molloy,  1  T.  R.  537,  n. 


(5)  By  statute  5  &  6  Vict.  c.  97,  s.  1,  so  much  of  any  clause  in  any 
public  local  and  personal,  or  local  or  personal,  or  acts  of  a  local  or  personal 
nature,  by  which  double  or  treble  costs,  or  any  other  than  the  usual  costs 
between  party  and  party  are  given,  are  repealed,  and  in  lieu  thereof  the 
usual  costs  between  party  and  party  are  given  and  no  more.  Sect.  2, 
repeals  so  much  of  any  clause  or  provision  in  any  public  act,  whereby 
double  or  treble  or  any  other  than  the  usual  costs  between  party  and  party 
are  given ;  with  a  proviso,  that  instead  of  recovering  double  or  treble  or 
other  costs,  the  parties  shall  receive  such  full  and  reasonable  indemnity  as 
to  all  costs,  charges,  and  expences  incurred  in  and  about  any  action,  suit 
or  other  legal  proceeding  as  shall  be  taxed  by  the  proper  officer  in  that 
behalf,  subject  to  be  reviewed  in  like  manner,  and  by  the  same  authority 
as  any  other  taxation  of  costs  by  such  officer. 
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reside.  By  stat.  24  Qeo.  II.  c.  44,  s.  1,  '^  No  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject  shall  be 
served  on,  any  J.  P.  (6),  for  any  thing  by  him  done  in  the  execution 
of  his  office,  until  notice  in  writing  of  such  intended  writ  or  process 
shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent  for  the  party  who  inten<k  to  sue,  at 
least  one  calendar  month  (7)  before  the  suing  out  or  serving  the 
same,  in  which  notice  shall  be  clearly  and  explicitly  contained  the 
cause  of  action ;  on  the  back  of  which  notice  shall  be  indorsed  the 
name  of  such  attorney  or  agent,  with  the  place  of  his  abode,  who 
shall  be  entitled  to  the  fee  of  205.  for  preparing  and  serving  such 
notice." 

Two  things  are  required  by  this  clause  before  an  action  can  be 
brought  against  a  magistrate;  one,  that  the  plaintiff  shall  give  notice 
of  the  writ  or  process  which  he  intends  to  sue  out ;  the  other,  that 
such  notice  shall  also  contain  the  cause  of  action.  This  form,  pre- 
scribed by  the  statute,  must  be  religiously  adhered  to,  as  will  appear 
by  the  following  case  : — 

Plaintiff  gave  defendant  notice,  which,  after  reciting  the  cause  of 
complaint,  stated,  that  plaintiff  would  cause  an  action  to  be  com- 
menced  against  defendant  ;  such  notice  was  holden  insufficient 
because  it  did  not  mention  any  writ  or  process  (5).  The  notice 
must  specify  the  place  at  which  the  act  complained  of  occurred  ;  it 
is  not  enough  that  it  names  the  day  ;  and  the  omission  to  specify 
the  place  is  not  cured  by  the  magistrate  pleading  a  tender  of 
amends  under  sect.  2  (t).  It  is  not  necessary-,  however,  that  the 
form  of  action  should  be  stated  in  the  notice  (u) ;  but  the  plaintiff 
having  given  notice  of  one  form  of  action  cannot  declare  in  another : 
Plaintiff  gave  notice  of  an  action  on  the  case  for  false  imprisonment, 
and  afterwards  brought  an  action  of  trespass  and  false  imprison- 

(«)  Lovelaee  v.  Curry ^  7  T.  R.  631.  G.  &  D.  716. 

(0  MartinM  v.  Upeher,  3  Q.  B.  662 ;  2  (u)  Sabin  v.  De  Burgh,  2  Camp.  196. 


(6)  A  Secretary  of  State  *  is  not  a  justice  of  the  peace  within  this  statute, 
and,  therefore,  his  warrant,  if  bad,  mil  not  justify  the  officer  who  executes 
it,  nor  is  it  necessary  to  demand  a  copy  of  the  warrant  before  the  bringing 
^f  an  action.  So  a  king's  officer  is  not  within  the  statute,  which  means 
to  protect  those  officers  only,  who  are  bound  to  execute  warrants  directed 
to  them,  as  constables,  &c. 

(7)  By  stat.  5  &  G  Vict.  c.  97,  s.  4,  in  all  cases  where  notice  of  action  is 
Teqmred,  such  notice  of  action  shall  be  given  one  calendar  month  at  least 
before  any  action  shall  be  commenced ;  and  such  notice  shall  be  sufficient, 
any  act  or  acts  to  the  contrary  thereof  notwithstanding.  In  computing  the 
month,  the  day  of  giving  the  notice,  and  the  day  of  suing  out  the  writ,  are 
both  to  be  excluded.     Young  v.  Higgon,  6  M.  &  W.  49,  ante^  p.  215,  n. 

*  Entiek  v.  Carrington,  2  Wila.  290. 
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ment.  Yaies^  J.,  held  the  notice  insufficient,  as  tending  to  midaad 
the  J.  P.,  who  might  know  that  an  action  on  the  caae  was  bnr 
proper,  and  such  whereon  the  plaintiff  midbt  be  nonsuited,  and 
neglect  to  tender  amends  (x).  But  where  me  notice  given  was  of 
an  action  against  a  magistrate  alone,  it  was  holden  sufficient  («) 
to  warrant  proceedings  against  the  magistrate  and  constable  jimtti^; 
Where  the  subject-matter  is  within  the  jurisdiction  of  the  magis- 
trate, and  he  intends  to  act  as  a  magistrate  at  the  time,  however 
mistaken  he  may  be,  he  is  still  within  the  protection  of  the  statute* 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastaid 
to  custody  for  not  filiating ;  it  was  holden,  that  such  magistrate  was 
entitled  to  the  notice  prescribed  by  this  statute,  before  an  action 
for  false  imprisonment  was  brought  against  him,  although  the 
statute  18  Eiiz.  c.  3,  s.  2,  only  gave  jurisdiction  in  such  matter  to 
two  justices  of  the  peace  (2).  So  where  a  magistrate  acts  upon  a 
subject-matter  of  complaint  over  which  he  has  authority,  but  which 
arises  out  of  his  jurisdiction,  he  is  entitled  to  notice  (a). 

A  notice  written  by  the  attorney,  and  signed  by  him  thus: 
^' Given  under  my  hand  at  Durham ;""  was  holden  insufficient,  because 
it  did  not  expressly  state  that  Durham  was  the  place  of  attorney's 
residence  (b).  But  a  notice,  indorsed  with  the  name  of  the  plaLoh 
siff's  attorney,  with  the  addition  of  the  words  ^'  of  Birmingham,'* 
has  been  holden  sufficiently  descriptive  of  the  attorney's  place  of 
residence  (c).  So  it  is  sufficient  in  indorsing  the  attorney  s  name 
to  put  the  initial  only  of  his  christian  name  :  as  where  the  indorse- 
ment was  thus,  ^^  D.  Shuter,^  with  the  place  of  abode  in  words  at 
length  ({/).  Where  the  notice  was  signed  by  the  plaintiff,  and 
indorsed  by  the  attorney,  it  was  holden  a  good  notice.  The  service 
need  not  be  made  by  the  attorney  himself;  service  by  his  clerk  is 
sufficient  (e). 

By  stat.  24  Geo.  II.  c.  44,  s.  2,  "  Such  J.  P.  may,  at  any  time 
within  one  calendar  month  after  such  notice  given,  tender  amends 
to  the  party  complaining,  or  to  his  attorney ;  and  in  case  the  same 
is  not  accepted,  may  plead  such  tender  in  bar  to  any  action 
grounded  on  such  writ  or  process,  together  with  the  plea  of  not 
ffuilty,  and  any  other  plea,  with  leave  of  the  court ;  and  if  upon 
issue  joined  the  jury  find  the  amends  so  tendered  to  have  been 
sufficient,  they  shall  give  a  verdict  for  the  defendant ;  and  in  such 
case,  or  in  case  the  plaintiff  become  nonsuit,  or  discontinue  his 
action,  or  judgment  be  given  for  such  defendant  upon  demurrer, 

(*)  Strickland   v.   Ward,  Winchester  12. 

Sum.  Ass.  1767,  reported  in  a  note  to  (b)  Taylor  v.  Fmwiek,  3  Dong.  178, 

Lovelace  v.  Cfuny,  7  T.  R.  631.  cited  by  Lawrence,    J.,   in  Ztoveiaee  t. 

(y)  Jonee  y.  Simpeon  and  another^  I  Cr.  Curry,  7  T.  R.  635. 

&  J.  174,  recognizing  Robeon  v.  Spearman  (c)  Oebom  v.  Gomgh,  3  Bos.  ft  PoL  561. 

and  another,  3  B.  &  A.  493.  \d)  Maykew  v,  Loeke^  2  Manh.  R.  377  ; 

(z)  Welter  v.  Toke,  9  East,  364.  7  Taunt.  63,  5'.  C. 

{a)  Preetidge  v.  Woodman,  1  B.  &  C.  («)  Morgan  y.  Leach,  10  M.  &  W.  558. 
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saoh  J.  P.  shall  be  entitled  to  the  like  costs  as  if  he  had  pleaded 
the  general  issue  only ;  and  if  the  jury  find  that  no  amends  were 
tendered,  or  that  the  same  were  not  sufficient,  and  also  against  the 
defendant  on  such  other  plea,  they  shall  give  a  verdict  for  the  plaintifl^ 
and  such  damages  as  they  think  proper,  which  he  shall  recover, 
together  with  his  costs.""  And  by  sect.  3,  *^  No  such  plaintiff  shall 
recover  any  verdict  against  such  J.  P.  where  the  action  is  grounded 
on  any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon  the 
trial  that  such  notice  was  given ;  but  in  default  thereof,  such 
J.  P.  shall  recover  a  verdict  and  costs."  And  by  sect  4,  "  In 
case  such  J.  P.  neglect  to  tender  any  amends,  or  have  tendered 
insufficient  amends  before  the  action  brought,  he  may,  by  leave 
of  the  court  where  such  action  depends,  at  any  time  before  issue 
joined,  pay  into  court  such  sum  as  he  shall  see  fit;  whereupon 
such  proceeding  shall  be  had  as  in  other  actions  where  the  defen- 
dant is  allowed  to  pay  money  into  court.  And  by  sect.  5,  ''  No 
evidence  shall  be  given  by  the  plaintiff,  on  the  trial  of  any  such 
action,  of  any  cause  of  action,  except  such  as  is  contained  in  the 
notice.'"  And  by  sect.  6,  ^'  No  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer  (8),  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done  in 
obedience  to  any  warrant  imder  the  hand  or  seal  of  any  J.  P.,  until 
demand  has  been  made  or  left  at  the  usual  place  of  his  abode,  by 
the  party  intending  to  bring  such  action,  or  by  his  attorney,  in 
writing  (9),  signed  by  the  party  (10)  demanding  the  same,  of  the 
perus^(ll)  and  copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  six  days  after  such  demand:  and  in  case,  after  such 
demand  and  compliance  therewith,  any  action  be  brought  against 
such  constable,  &c.  for  any  such  cause  as  aforesaid,  without  making 
the  J.  P.  who  signed  or  sealed  the  warrant,  defendant,  on  producing 
and  proving  such  warrant  at  the  trial,  the  jury  shall  give  their  ver- 


(8)  Churchwardens*,  and  overseers  of  the  poorf,  acting  under  a 
magiBtrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the  meaning 
of  the  words  "  other  officer  "  in  this  statute,  and  consequently  entitled  to 
the  protection  which  it  affords,  when  sued  in  those  actions  to  which  the 
statute  extends,  e,  g,  trespass,  &c. ;  but  «tfct»  when  sued  in  replevin,  that 
being  a  proceeding  not  within  the  statute.     See  pott,  926,  7. 

(9)  A  duplicate  original  of  demand  is  sufficient  evidence.  J<ny  v. 
Orchard,  2  Bos.  &  Pul.  39. 

(10)  Demand,  signed  by  attorney,  is  within  the  meaning  of  this  section^ 
lb.  per  BuUer,  J. 

(1 1)  What  is  a  sufficient  excuse  for  not  giving  a  perusal.  See  Mkint 
V.  Ki&y,  11  A.  &  E.  777  ;  4  P.  &  D.  145. 

*  Harper  v.  Carr,  7  T.  R.  271. 

t  Nutting  v.  Jackton,  E.  3  Geo.  in.  B.  R.,  BulL  N.  P.  24. 


926  IMPRISONMENT. 

diet  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  (e), 
in  such  J.  P. ;  and  if  such  action  be  brought  jointly  against  such  J.  P. 
and  such  constable,  &c.,  then,  on  proof  of  such  warrant,  the  jury 
shall  find  for  such  constable,  &c.,  notwithstanding  such  defect  of 
jurisdiction;  and  if  the  verdict  be  given  against  the  J.  P.»  the 
plaintiff  shall  recover  his  costs  against  him,  to  be  taxed  in  such 
manner  as  to  include  the  costs  which  the  plaintiff  is  liable  to  pay  to 
the  defendant  for  whom  such  verdict  is  found  (12). 

This  section  does  not  extend  to  actions  of  assumpsit.  Hence, 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer,  who  had  levied  money  on  a  conviction  by  a  J.  P.,  the  con- 
viction having  been  quashed ;  it  was  holden,  that  a  demand  of  the 
copy  of  the  warrant  was  not  necessary  (/).  Whether  the  term 
"  action"  extended  to  replevin  or  not,  seems  formerly  to  have  been 
a  vexata  qucestio.  In  Pearson  v.  Roberts  and  another^  Willes,  668, 
it  was  holden  to  extend  to  actions  of  replevin  to  recover  damages  {g) ; 
but  Willes^  C.  J.,  in  delivering  the  opinion  of  the  court,  took  a 
distinction  between  a  replevin  by  plaint,  in  the  sheriff's  court,  for 
the  recovery  of  the  goods,  and  replevin  by  way  of  action,  to  recover 
damages,  admitting  that  the  former  could  not  be  considered  as  an 
action  within  the  meaning  of  the  statute.  In  Milward  v.  Coffin^ 
2  Bl.  R.  1 330,  it  was  holden,  that  replevin  was  a  proceeding,  to  which 
the  statute  had  never  been  held  to  extend.  On  the  last  cited  case. 
Lord  Kenyan  made  the  following  observation,  in  Harper  v.  Corr, 
7  T.  R.  270 : — "  I  will  not  now  enter  into  an  examination  of  the 
case  of  Milward  v.  Coffin^  because  that  was  decided  on  the  form  of 
the  action,  replevin ^  to  which  it  was  ruled  this  statute  did  not  ex- 
tend :  had  it  not  been  for  that  decision  I  should  have  thought  that 
the  act  did  extend  to  a  replevin,  and  certainly  convenience  requires 
that  it  should  ;  otherwise  it  is  in  the  plaintiff's  power  to  evade  the 
provisions  of  the  act,  by  adopting  a  particular  mode  of  proceeding, 
which  depends  on  his  own  choice.  Perhaps,  however,  it  may  be 
shown,  on  examination,  that  this  case  was  rightly  decided,  whatever 
doubts  may  have  been  concerning  it.*"'  Such  was  the  opinion  of 
Lord  Kenyan ;  but  the  question  to  which  it  relates  is  now  com- 
pletely at  rest :  for,  in  Fletcher  v.  Wilkins,  6  East,  283,  it  was 
expressly  determined,  that  replevin  was  not  an  action  within  the 
meaning  of  this  statute;  Lord  Ellenborough^  C.  J.,  (who  delivered 
the  judgment  of  the  court,)  observing,  that  the  reason  assigned  by 

(c)  See  Atkins  v.  Kilby,  11  A.  &  E.  proceeding^by  action  of  replevin,  to  recover 

777 ;  4  P.  &  D.  145.  damages,  as  contradistinguished  from  pro- 

(/)  Feliham  v.  Terry,  Bull.  N.  P.  24,  ceedings  to  have  the  goods  again?     See 

E.  13  Geo.  III.  B.  R.  6  East,  286.  ; 

(jjl)  Q.  Whether  there  be  any  mode  of 

(12)  A  similar  protection  is  extended  to  messengers  acting  in  obedience 
to  warrants  of  commissioners  of  bankrupt,  by  stat.  6  Geo.  lY.  c.  16.  8.  31 ; 
which  see  post,  tit.  "Trespass,  Process." 
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Lord  Kenyan^  ah  inconveniently  had  undoubtedly  great  weight ;  but 
on  the  other  hand,  it  appeared  to  the  court,  that  the  inconvenience 
of  depriving  the  subject  of  his  remedy  by  replevin  was  full  as  great ; 
for  it  might  happen,  that  no  damages  which  a  jury  was  properly 
authorized  to  give,  could  compensate  for  the  loss  of  a  particular 
chattel,  which  the  owner  might  be  for  ever  deprived  of,  if  he  could 
not  sue  a  replevin.  A  constable  acting  under  a  warrant  command- 
ing him  to  take  the  goods  of  A.,  takes  the  goods  of  B.,  believing 
them  to  belong  to  A. :  it  was  holden  (A),  that  he  was  entitled  to 
the  protection  of  the  statute,  and  that  an  action  against  him  must 
be  brought  within  six  calendar  months. 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant ; 
and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled  to 
the  protection  of  the  statute  (t).  The  act  was  intended  to  make 
the  justice  liable  instead  of  the  officer :  where,  therefore,  the  officer 
makes  such  a  mistake  as  will  not  make  the  justice  liable,  the  officer 
cannot  be  excused.  Hence,  an  officer  executing  a  warrant  of  a 
justice  of  Norfolk  at  large,  in  the  county  of  the  city  of  Norwich, 
was  held  not  to  be  justifiable  (A).  So  where,  under  a  warrant  to 
take  up  loose  and  disorderly  persons,  the  constable  took  up  a  woman 
of  character.  Dawson  v.  Clerkj  Middlesex  Sittings,  1  Bl.  R.  563. 
So  where  the  warrant  was  to  take  up  the  authors,  printers,  and  pub- 
lishers of  a  libel,  and  the  officers  took  up  persons  who  did  not  fall 
under  any  of  those  descriptions  (/).  But  if  the  officer  act  in  obe- 
dience to  the  warrant,  it  is  immaterial  whether  the  warrant  be  legal 
or  not.  If  the  warrant  direct  the  officer  to  seize  "stolen  goods,'** 
and  he  seizes  goods  which  fall  within  the  description  contained  in 
the  warrant  in  other  respects,  although  they  turn  out  not  to  be 
stolen,  he  is  still  under  the  protection  of  the  statute  (m). 

Stat.  24  Geo.  IL  c.  44,  sect.  7. — "  Where  plaintifl^  in  any  such 
action  against  any  J.  P.  obtains  a  verdict,  he  shall  be  entitled  to 
double  costs,  if  the  judge  (before  whom  the  cause  is  tried)  in  open 
court  will  certify,  on  the  back  of  the  record,  that  the  injury,  for 
which  such  action  was  brought,  was  wilfully  and  maliciously  com- 
mitted." This  enactment  relates  only  to  the  costs  incurred  in  the 
ordinary  course  of  law  (n).  See  stat.  5  &  6  Vict.  c.  97,  ante^  p. 
922  n. 

Sect.  8. — "  No  action  shall  be  brought  against  any  J.  P.  for  any 
thing  done  in  the  execution  of  his  office,  or  against  any  constable, 
&c.  acting  as  aforesaid,  unless  commenced  within  six  calendar 
months  after  the  act  committed." 

(A)  Parion  v.  Williamt  and  another,  folk  Ass.  1761,  1  BI.R.  563. 

3  B.  ft  A.  330,  recognized  in  Smith  y.  (J)  Money  v.  Leaeh,  1  Bl.  R.  555 ;  3 

WiUikire,  2  Brod.  &   Bingb.  619,  and  Burr.  1766,  S,  C. 

Smith  y.  Shaw,  10  B.  &  C.  284.  (m)  Pnee  v.  Mettenger,  2  Bos.  &  Pul, 

(ff*)  Money  v.Leaeh,  3  Burr.  1766;  1  158.     See  Hoye  v.  Buih,  I  M.&Gr.  786; 

BL  R.  555,  S.  C. ;  Milton  v.  Green,  5  East,  2  Scott's  N.  R.  86. 

233 ;  BeU  ▼.  OoMey,  2  M.  &  S.  259.  (n)  Per  Taunton,  J.,  Thomas  v.  Sam- 
Ik)  Coram  Ld.  Manafield,  C.  J.,  Nor-  dert,  1  A.  &  E.  553. 
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''Acting  as  aforesaid,"  that  is,  under  the  warrant  of  a  magis- 
trate. If,  therefore,  a  constable  acts  without  a  warrant,  this  statute 
does  not  apply,  and  the  action  against  such  constable  may  be 
brought  after  the  expiration  of  six  calendar  months,  and  at  any 
time  within  the  period  allowed  by  the  statute  of  limitations,  21 
Jac.  I.  c.  16  (o).  Where  a  constable  acting  under  a  warrant  com- 
manding him  to  take  the  goods  of  A.,  took  the  goods  of  B. ;  it  was 
holden  (p),  that  the  constable  not  having  acted  in  obedience  to  the 
warrant,  which  directed  him  to  take  the  goods  of  A.,  the  magistrate 
could  not  be  responsible ;  and  therefore  there  was  not  any  necessity 
for  demanding  a  copy  of  the  warrant.  So  where,  under  a  warrant 
against  the  goods  of  A.,  the  defendant,  an  overseer,  took  goods, 
already  in  the  hands  of  the  bailiff  of  A.'s  landlord  as  a  distress  for 
rent  (q).  A  perusal  and  copy  of  the  warrant  need  not  be  de- 
manded, where  the  officer  does  not  act  within  his  jurisdiction  in 
obedience  to  the  warrant  (r). 

Where  a  constable  was  appointed  under  a  local  act,  which  gave  a 
notice  of  twenty-one  days  before  action  could  be  brought  for  any 
thing  done  under  that  act,  and  executed  a  warrant  under  the 
powers  of  another  general  act  of  parliament  which  gave  no  sudi 
protection,  he  was  holden  not  to  be  entitled  to  notice  of  action  («). 

If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day  of 
January,  and  kept  in  prison  till  the  1st  day  of  February,  he  may 
bring  his  action  within  six  months  after  the  1st  of  February,  for 
the  whole  is  one  entire  trespass  (t).  In  Hardy  v.  JRyley  9  B.  &  G. 
609,  the  question  was  moved,  whether  the  last  day  of  the  imprison- 
ment was  to  be  considered  as  inclusive  or  exclusive.  The  month's 
imprisonment  terminated  on  14th  December,  and  the  writ  was 
sued  out  on  the  14th  June  following ;  it  was  holden,  that  the  14th 
December  ought  to  be  excluded  in  computing  the  six  months,  and 
consequently  the  action  was  commenced  in  due  time.  Where 
an  act  is  required  by  statute  to  be  done  so  many  days  at  least 
before  a  given  event,  the  time  must  be  reckoned,  excluding  both 
the  day  of  the  act,  and  that  of  the  event  (u),  for  the  rule  is  now 
clearly  established,  that  so  many  days  '^  at  the  least,^**  mean  so  many 
clear  days  (x). 

For  the  further  protection  of  magistrates,  it  is  enacted,  by  stat. 
43  Geo.  III.  c.  141,  that  in  all  actions  brought  against  any  J.  P., 
on  account  of  any  conviction  made  by  virtue  of  any  act  of  parlia- 
ment, or  by  reason  of  any  thing  done,  or  conunanded  to  be  done,  by 

(o)  PoMtlethwttite    v.    Gibson^   Middx.  {t)  Piekersgill  v.  Palmer^  BulL  N.  P., 

Sittings  after  M.  T.  41  Geo.  III.,  Kenyan,  24. 
C.  J.,  MSS.,  and  3  Esp.  226,  S.  C.  {u)  R.  v.  Ji.  qf  Shropikire,  {Tib&ertm 

ip)  Partony.  Williams.^  B.&A.330.  Y.Newport,)  8  A.  &  £.  173, 


(q)  Kay  v.  Graver,  7  Bingli.  312.     See  Zouch  v.  Bmpaey,  4  B.  &  A..')22;  and 

Snuth  V.  Wiltshire,  2  B.  &  B.  619.  I'onng  v.  Higgon,  6  M.  &  W.  49,  amte, 

(r)  Per  Parke,  B.,  Gladwell  v.  Blake,  p.  023,  n. 
5  Tyrw.  194 ;  1  Cr.  M.  &  R.  645.  {x)  Mitchell  v.  FoMier,  4  P.  &  D.  150  ; 

(0  Shatwell  v.  Hall,  10  M.  &  W.  523.  12  A.  &  £.  472. 
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sach  J.  P.,  for  the  levying  of  any  penalty,  apprehending  any  party, 
or  for  or  about  the  carrying  such  conviction  into  effect,  in  case  such 
camnetion  shall  have  been  quashed,  the  plaintiff,  in  such  action, 
(besides  the  value  and  amount  of  the  penalty,  which  may  have  been 
levied  upon  the  plaintiff,  in  case  any  levy  thereof  shall  have  been 
made,)  shall  not  be  entitled  to  recover  any  more  or  greater  damages 
than  tiie  sum  of  two-pence,  nor  any  costs  of  suit,  imless  it  shall  be 
expressly  alleged  in  the  declaration  in  the  action  wherein  the  re- 
covery shall  I^  had,  and  which  shall  be  in  an  action  upon  the  case 
tmly^  that  such  acts  were  done  maliciously,  and  without  any  reason- 
able and  probable  cause.  Sect.  2. —  And  further,  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any  penalty 
which  shall  have  been  levied,  nor  any  damages  or  costs,  in  case  such 
justice  shall  prove  at  the  trial,  that  such  plaintiff  was  guilty  of  the 
o£^ce  whereof  he  hath  been  convicted,  or  on  account  of  which 
he  hath  been  apprehended,  or  had  otherwise  suffered,  and  that  he 
had  undergone  no  greater  punishment  than  was  assigned  by  law  for 
such  offence.  This  statute  applies  to  those  cases  only  where  there 
has  been  a  conviction  {y\  and  does  not  apply  to  a  case  where  the 
magistrate  acts  without  jurisdiction  {z). 

As  to  the  circumstances  under  which  a  person  is  entitled  to  a 
statutory  protection,  see  Conn  v.  Clipperton,  10  A.  &  E.  582,  and 
ante,  p.  920,  and  the  cases  there  cited. 


III.  Of  the  Pleadings. 

Money  cannot  be  paid  into  court  in  this  action.  See  stat.  3  &  4 
Will.  IV.  c.  42,  s.  21.  The  general  issue  to  an  action  for  false 
imprisonment  is.  Not  Guilty.  By  stat.  7  Jac.  I.  c.  5,  (made  per- 
petual by  21  Jac.  I.  c.  12,)  in  an  action  upon  the  case,  trespass, 
battery,  or  false  imprisonment,  against  a  J.  P.,  mayor,  bailiff,  con-* 
stable,  &c.  for  anything  done  by  virtue  of  their  offices,  or  against 
any  other  persons  acting  in  their  aid,  and  by  their  command, 
concerning  their  offices,  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.  The  power  enjoyed  by 
J.  P.,  &c.  under  the  foregoing  statute,  of  giving  the  special  matter 
in  evidence  under  the  plea  of  the  general  issue,  is  not  taken  away 
by  the  new  rules  of  pleading,  H.  T.  4  Will.  IV.,  the  statute  3  &  4 
WiD.  IV.  c.  42,  s.  1,  having,  by  a  proviso  (a),  expressly  reserved 
such  powers  when  given  by  act  of  parliament  (6).  But  by  R.  G.  T. 
1  Vict,  (c),  unless  the  defendant  insert  in  the  margin  of  such  plea 
the  words,  "  by  statute,"  such  plea  is  to  be  taken  not  to  have  been 

(ir)  Money  y.  Johmon^  12  East,  67.  {b)  See  stat.  43  Eliz.  c.2,  s.  19,  and 

(1)  Jones  T.  Gwrdon,  2  Q.  B.  600;  2      Haine  y.  Davey,  4  A.  &  E.  892. 

G.  &  D.  133.  (e)  4  Bingh.  N.  C.  816  ;  8  A.  &  E.  279. 
(a)  See  «i/«,  p.  156. 
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pleaded  by  virtue  of  any  act  of  parliament.  The  plea  of  the  general 
issue  ''by  statute,*^  cannot  be  pleaded  together  with  special  pleas (i2). 
Where  a  statute  enables  defendants  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence,  the  plea  of  Not  Guilty,  so 
pleaded,  is  not  affected  by  the  new  rules  of  Hil.  4  Will.  IV.  but 
has  the  same  operation  as  it  had  before  they  were  made,  putting  jn 
issue  not  only  the  defences  peculiar  to  the  statute,  but  all  uiat 
would  have  arisen  at  common  law  (e).  In  other  cases,  matter  of 
justification  must  be  pleaded  specially.  Every  plea  of  justification 
must  admit  the  trespass.  To  an  action  for  false  imprisonm^it 
brought  by  A.  against  B.,  C,  and  D.  (/),  they  pleaded  a  plea  ^ 
justification,  under  process,  wherein  B.  said,  that  he,  as  attorney 
for  the  plaintiff  in  the  original  action,  delivered  the  warrant  made 
by  the  sheriff  upon  the  process  to  C.  and  D.  as  his  bailiffs,  to  be 
executed  in  due  form  of  law,  and  that  C.  and  D.  thereupon  arrested 
the  plaintiff  A.,  and  detained  him  in  prison.  This  was  holden  to  be 
a  sufficient  admission  by  B.  of  the  trespass,  for  the  purpose  of  his 
justification ;  for  he  who  commands  or  directs  another  to  do  a  tres- 
pass is  guilty  of  the  trespass,  if  done  by  the  other  person  pursuant 
to  his  direction.  To  trespass  for  false  imprisonment,  the  defendant 
may  plead  that  he  did  it  by  lawful  authority.  It  is  a  general  rule  of 
pleading,  that  where  a  party  justifies  a  trespass  under  an  authority 
given,  he  must  show  that  authority  (a).  There  is  a  difference,  how- 
ever, in  this  respect,  where  the  justincation  is  under  judicial  process, 
between  the  party  to  the  cause,  or  a  mere  stranger,  and  the  officer 
who  executes  the  process  of  the  court.  The  party  to  the  cause,  or 
mere  stranger,  must  set  forth  in  their  plea  the  judgment  (A),  as 
well  as  the  writ ;  but  the  officer  need  only  show  the  writ  (i)  (13) 

(d)  Legge  v.  Boyd,  1  M.  &  Gr.  898 ;  2  (^)  1  Inst.,  283,  a. ;  Matihewi  v.  Gny, 
Scott's  N.  R.  1.  3  Mod.  137;  Garth.  73,  8.  C. 

(e)  Roti  V.  Clifton,  11  A.  &  E.  631 ;  1  (A)  Per  Holt,  G.  J.,  Briiton  t.  Cbie, 
G.  &  D.  72.    See  also  Williams  v.  Jonet,  Garth.  443. 

IIA.  &E.  643.  (0  Turner    v.    Felgate,    1   LeT.  95; 

(/)  Rowe  V.  Tutte,  WiUes,  14.  Cotes  v.  Michill,  3  Lev.  20. 


(13)  Where  final  process  issues,  a  return  is  not  necessary,  {Ho^s  case, 
5  Rep.  90 ;)  consequently,  it  is  not  necessary  to  allege  that  such  process 
was  returned.  {Rowland  y.  Veale,  Cowp.  18,  recognized  in  CKeaaely  t. 
Barnes,  10  East,  73 ;  but  there  said  by  Lord  JSllenborouffh,  C.  J.,  that  if 
any  ulterior  process  in  execution  is  to  be  resorted  to,  to  complete  the  jus- 
tification, there  it  may  be  necessary  to  show  to  the  coiui;  the  return  of  the 
prior  writ,  in  order  to  warrant  the  issuing  of  the  other.)  But  an  officer 
who  justifies  under  process,  which  he  ought  to  return,  (and  all  mesne  pro- 
cess ought  to  be  returned,)  must  show  that  such  process  was  returned. 
Middleton  v.  Price,  Str.  1184.  "There  is  a  diiference,  however,  between 
the  principal  officer,  to  whom  the  writ  is  directed,  and  a  subordinate  officer; 
the  former  shall  not  justify  under  the  process,  unless  he  has  obeyed  the 
order  of  the  coiurt  in  returning  it ;  otherwise  it  is  of  one  who  has  not  the 
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under  which  he  acted,  for  he  is  bound  to  execute  the  process  of  the 
court,  having  competent  jurisdiction,  without  inquiring  after  the 
judgment.  And  it  is  to  be  observed,  that  where  the  party  to  the 
cause  and  the  officer  join  in  pleading,  the  plea  must  contain  all  the 
requisites  which  would  be  necessary  in  case  they  had  pleaded  sepa- 
rately (A) ;  for  it  is  a  general  rule,  that  where  two  or  more  join  in 
a  defence,  although  the  justification  may  be  sufficient  for  one  or 
more,  yet  if  it  be  not  sufficient  for  the  rest,  it  will  be  bad  as  to  all 
the  defendants.  Such  are  the  rules  of  pleading,  where  the  justifi- 
cation is  founded  on  process  out  of  the  superior  courts :  but  in 
justifying  under  process  issuing  out  of  inferior  courts,  greater  strict- 
ness is  required  (/) ;  as,  1,  The  nature  and  extent  of  the  jurisdiction 
of  the  court  below  ought  to  be  set  forth  (14) ;  for  the  judges  of  the 
superior  courts  are  not  bound  to  take  cognizance  of  it.  N.  This 
rule  holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  jurisdiction 
of  the  court  below :  on  this  point,  indeed,  there  has  been  a  diversity 
of  opinion ;  for  in  Owynne  v.  Poole  and  others^  Lutw.  935,  it  was 
holden,  that  a  justification  by  the  party,  judge,  and  officer,  to  whom 
the  process  was  directed,  was  good,  although  it  did  not  state  that 
the  cause  of  action  below  arose  within  the  Jurisdiction  of  the  court 
below :  but  in  Moravia  v.  Sloper  and  others^  Willes.  30,  (where 
WiUeSy  C.  J.,  controverts  with  great  ability  the  reasoning  of 
Powettf  J.,  in  Gwynne  v.  Poole^)  the  propriety  of  this  decision  was 
questioned ;  and  it  was  ruled,  that  although  it  might  not  be  neces- 
sary for  the  officers  (15)  of  the  court  below  to  make  this  averment 
in  their  plea,  because  they  were  punishable  if  they  did  not  obey  the 
process  of  the  court ;  yet  when  the  party,  or  his  attorney,  or  a 
mere  stranger,  pleaded  a  justification  under  process  of  an  inferior 
court  of  record,  it  was  necessary  for  them  to  state,  that  the  cause 
of  action  arose  within  the  jurisdiction  of  the  court  (16).     Merely 

{k)  Pkmipi  V.  JStron,  Sir.  509;  Smith  (/)  Morania  v.  Sloper,  WUles,  37,  re- 

f.  BoMekier,Sii.99Z  ;  MiddUtonyr,  Price,      cognized  by  Lawrence^  J.,  in  Evatu  v. 
Str.  1 184.  Munkley,  4  Taunt.  50. 


power  to  procure  a  return  to  be  made."     Per  Holt,  C.  J.,  in  Freeman  v. 
Bleweti,  Ld.  Raym.  633,  634. 

(14)  It  is  not  necessary,  however,  to  make  a  profert  of  the  letters  patent 
by  which  the  court  b  erected.     Titley  v.  FoxaU,  Willes,  689. 

(15)  But  see  Morse  v.  James,  Willes,  128  ;  where  it  was  holden,  that 
thoagh  an  officer  need  not  set  forth  the  proceedings  at  length,  and  though 
lie  may  justify  under  an  erroneous  process,  yet  it  must  appear  that  me 
process  issued  in  a  cause  wherein  the  court  below  had  jmisdiction :  and 
see  MorreU  v.  MarHn,  3  M.  &  Gr.  581  ;  4  Scott's  N.  R.  300,  and  the 
other  cases  cited,  ante,  p.  919  ;  and  Andrews  v.  Harris,  1  Q.  B.  3,  1  G. 
&  D.  268 ;  and  Carratt  v.  MorUy,  1  Q.  B.  18,  1  G.  &  D.  275. 

(16)  But  it  is  not  necessary  to  set  forth  the  cause  of  action.     Rowland 
VOL.  u.  ^ 
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stating  in  the  plea  the  declaration  in  the  court  below,  which  con- 
tained an  averment  that  the  cause  of  action  arose  within  the  juris^ 
diction,  is  not  sufficient,  for  such  averment  is  not  traversable  (m). 
3.  Before  the  time  of  Charles  the  Second,  it  was  necessary  to  set 
forth  the  proceedings  had  in  the  inferior  court  at  length  (17)  ;  but 
now  they  may  be  set  out  shortly  with  a  taliter  processum  est  (it) ; 
but  if  the  party  justify  under  a  capias  ad  respondendum^  a  precedent 
summons  ought  to  be  set  forth  (o),  or  at  least  the  plea  ought  to  be 
so  framed,  that  the  court  may  intend  that  a  precedent  summons 
had  issued  (  p  )  ;  for  a  capias  without  a  summons  is  illegal.  Where 
it  is  stated  that  the  capias  issued  at  the  same  court  at  which  the 
plaint  was  levied,  this  intendment  cannot  be  made  (9) ;  but  where 
it  appears  on  the  plea,  that  the  plaint  was  levied  at  one  court,  and 
the  capias  issued  at  a  subsequent  court,  and  this  allegation  is  intro- 
duced by  a  taliter  processum  est^  there  such  intendment  may  be 
made  (r).  In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy  to  similar 
justifications  under  the  process  of  our  inferior  courts ;  but,  at  any 


(m)  Adney  v.  Vemtmf  3  Lev.  243.  (g)  MarpoU  t.  Batn»tit^iiintp,s 

In)  Patrick  v.  Johmon,  3  Lev.  403  ;  phy  y,  Fitzgerald^  Willes,  38,  n.  (a). 

Rowland  v.  Veale^  Cowp.  18 ;  Higgimon  (r)  TitUg    v.  Fttxatl^    WiUes,     688 ; 

V.  Martin^  2  Mod.  197.  Adamt  v.  Freeman,  reported  in  Say.  81, 

(0)  Marpole  v.  Bamett,  Willes,  38,  n.  and  2  Wilson,  5,  and  illustrated  bj  Dan- 

(a).  ford,  WUles,  39. 

{p)  See  Titley  v.  Foxall,  WiUes,  688. 


V.  Veale^  Cowp.  18,  recognized  in  Belk  v.  Broadbent,  3  T.  R.  183,  where 
the  same  doctrine  was  applied  to  a  justification  under  mesne  process 
issuing  out  of  a  superior  court,  and  in  which  the  defendant  merely  stated, 
that  the  writ  upon  which  the  plaintiff  had  been  arrested  had  been  issued 
upon  an  aDidavit  to  hold  to  bail,  without  stating  any  cause  of  action  for 
which  the  plaintiff  was  liable  to  be  arrested. 

(17)  There  is  an  obiter  dictum  in  Morse  v.  James,  Willes,  128,  that  the 
plaintiff,  or  a  mere  stranger,  must  set  forth  the  proceedings  at  length,  and 
it  is  there  said  to  have  been  established  in  Moravia  v.  Sloper.  Upon  an 
examination  of  that  case,  I  cannot  find  that  any  such  point  was  expressly 
decided  in  it.  The  court,  indeed,  in  that  case,  were  of  opinion,  that  the 
party,  having  set  forth  a  capias,  ought  to  have  shown  a  precedent  summons, 
and  that  from  the  taliter  processum  est,  as  there  pleaded,  a  summons  could 
not  be  presumed.  It  is  worthy  of  remark,  that  Willes,  C.  J.,  speaking  of 
Moravia  v.  Sloper,  in  Titley  v.  Foxall  *,  says,  "  He  held,  in  Moravia  t. 
Sloper,  that  taliter  processum  est  would  be  sufficient,  if  it  did  not  appear 
(as  it  did  in  that  case)  that  there  could  not  have  been  a  precedent  sum- 
mons." So  in  Johnson  v.  Warner,  Willes,  528 ;  it  was  holden,  that  this 
mode  of  pleading,  by  taliter  processum  est,  was  good :  and  the  modem  prac- 
tice  is  in  conformity  with  it.  Rowland  v.  Veale,  Cowp.  18,  and  1  Wms. 
Saund.  92,  n.  (2). 

*  Willes,  690. 
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rate,  a  plea  which  only  states  that  the  court  abroad  was  governed 
by  foreign  laws,  that  the  property  seized  was  within  its  jurisdiction, 
that  certain  legal  proceeding  were  had,  according  to  such  foreign 
laws,  a^nst  the  property  in  question,  in  such  court  having  com- 
petent jurisdiction  in  that  belialf,  et  taliter  processum^  ^c,  that 
the  defendant  was  ordered,  by  the  said  court  having  competent 
authority  in  that  behalf,  to  seize  the  property,  is  bad,  as  being  too 
^neral,  and  not  giving  the  plaintiif  notice,  whether  the  defendant 
justified  as  an  officer  of  the  court,  or  party  to  the  cause,  or  of  what 
nature  the  charge  was,  or  by  whom  instituted,  or  what  the  order  of 
seizure  was,  whether  absolute  or  quousque^  &c.  (5). 

Regularly,  process  ought  to  describe  the  party  against  whom  it 
is  meant  to  be  issued,  and  the  arrest  of  one  person  cannot  be  jus- 
tified under  a  writ  sued  out  against  another.  To  trespass  for  false 
imprisonment  {t)  by  A.  B.,  the  defendant  pleaded,  that  J.  S.  sued 
out  a  writ  of  latitat  against  the  plaintiffs  A.  B.,  therein  called 
by  the  name  of  C.  B.,  directed  to  the  sheriff  of  L.,  and  then  set 
forth  the  writ,  authorizing  the  sheriff  to  arrest  C.  B.,  &c.,  who 
directed  his  warrant  to  the  defendant,  and  thereby  commanded 
him  to  take  the  said  A.  B.,  therein  called  by  the  name  ofC.  B.,  &c., 
concluding  with  an  averment,  that  the  said  A.  B.  and  C.  B.,  in  the 
said  writ  and  warrant  mentioned,  are  one  and  the  same  person.  On 
general  demurrer,  the  plea  was  holden  to  be  bad.  Lord  Ellenbo- 
rowh^  C.  J.,  observing,  that  this  case  was  exactly  the  same  in  prin- 
ciple as  Cole  V.  Hindson^  6  T.  R.  234  (18).  And  Lawrence^  J.,  said, 
"  In  Cole  V.  Hindson^  Lord  Kenyon  observed,  that  there  was  not 
any  averment  that  the  plaintiff  was  as  well  known  by  the  one  name 
as  the  other ;  neither  was  there  any  such  averment  in  this  case.^ 
A  peace-officer  may  justify  an  arrest  in  the  day-time  on  a  reason- 
able charge  of  felony  without  a  warrant,  although  it  should  after- 
wards appear  that  a  felony  had  not  been  committed  (u).  So  a 
constable^  having  reasonable  ground  to  suspect  that  a  felony  has 

(#)  ColUit  V.  Ld,  Keith,  2  East,  260.  also  Cald.  291 ;  2  Esp.  N.  P.  C.  540,  and 

(0  Shadgett  v.  Clipwn,  8  East,  328.  3  Campb.  420. 

(«)  Samuel  ▼.  Payne,  Doug.  359.     See 

(18)  In  that  case,  to  trespass  for  taking  the  goods  of  A.  B.,  the  defen- 
dant (an  officer)  pleaded,  that  he  took  them  under  a  distringas  against 
C.  B.,  meaning  the  said  A.  B.,  to  compel  an  appearance,  averring  that 
A.  B.  and  C.  B.  were  the  same  person.  N.  A.  B.  had  not  appeared  in 
the  original  action.  On  demurrer,  the  plea  was  holden  to  be  bad  ;  Lord 
Kenyon^  C.  J.,  observing,  that  this  was  distinguishable  from  Crawford  v. 
Satchwellf  Str.  1218,  where  it  was  determined,  that  the  defendant  might 
be  taken  in  execution  by  virtue  of  a  ca,  sa,  under  a  wrong  name  ;  for  there 
the  party  had  appeared  in  the  original  action,  and  done  an  act  to  avow  that 
he  was  sued  by  the  right  name.  See  Price  v.  Harwood,  3  Camp.  108,  and 
ante,  p.  916,  and  Hoye  v.  Bush,  1  M.  &  Gr.  784,  5,  2  Scott's  N.  R.  86, 
where  Cole  v.  Hindson,  and  Shadgett  v.  Clipson,  were  cited  by  Tindal,  C.  J. 
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been  committed,  is  authorized  (x)  to  detain  the  party  suspected, 
until  inquiry  can  be  made  by  the  proper  authorities ;  although  it 
appear  afterwards  that  a  felony  has  not  been  committed.  So 
watchmen  and  beadles  have  authority  at  common  law  to  arrest,  and 
detain  in  prison  for  examination,  persons  walking  in  the  streets  at 
nighty  whom  there  is  reasonable  ground  to  suspect  of  felony,  al- 
though there  is  no  proof  of  a  felony  having  been  committed  (y). 
But  when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless  he 
can  establish  in  proof  that  the  party^  has  actually  been  guilty  of  a 
felony  (z).  Proof  of  mere  suspicion  will  not  bar  the  action,  alUioogfa 
it  may  be  given  in  evidence  in  mitigation  of  damages  (a).  Where 
to  an  action  of  trespass  for  false  imprisonment,  the  defendant 
pleaded  by  way  of  justification,  that  the  plaintiff  had  committed  a 
felony,  and  at  the  trial  the  plea  was  abandoned,  and  the  plaintiff 
exonerated  from  the  charge :  it  was  holden,  that  this  was  such  a 
persisting  in  the  charge  contained  in  it,  as  could  be  taken  into 
account  by  the  jury  in  estimating  the  damage  (&).  A  plea  justify- 
ing an  arrest  by  a  private  person,  on  suspicion  of  felony,  must  show 
the  circumstances,  from  which  the  court  may  judge  whether  ibe 
suspicion  were  reasonable  (c).  Suspicion  that  a  person  has  on  a 
former  occasion  committed  a  misdemeanor  is  not  any  justification 
for  giving  him  in  charge  to  a  constable  without  a  justice's  war- 
rant (d) ;  and  there  is  not  any  distinction  in  this  respect  between 
one  kind  of  misdemeanor  and  another,  as  breach  of  the  peace  and 
fraud.  Where  a  warrant  is  directed  to  a  constable  in  his  official 
character,  without  naming  him,  as,  ^'  To  the  constable  of  the 
parish  of  W.,**  the  warrant  ought  to  be  executed  («)  within  the 
limits  of  the  district  for  which  he  is  constable.  If  a  warrant  be 
directed  to  a  constable  by  name,  commanding  him  to  execute  it(/'), 
though  he  is  not  compellable  to  go  out  of  his  own  precinct,  yet  he 
may  if  he  will,  and  shall  be  justified  by  the  warrant  for  so  doing ; 
but  if  the  warrant  be  directed  to  all  constables,  &c.  genei^fy, 
it  shall  be  taken  respectively,  and  no  constable  can  execute  the 
same  out  of  his  precinct.  Where  a  constable,  authorized  by  a 
warrant  to  seize  certain  articles  suspected  to  have  been  stolen,  took 
away  others  also,  not  specified,  nor  likely  to  furnish  evidence  as  to 
the  identity  of  others ;  it  was  holden  {g\  that  he  was  not  protected. 
It  is  lawful  for  a  private  person  to  do  anything  to  prevent  the 


(jr)  Beehaiih  v.  Philbp  and  othen,  6 

B.  &  C.  635  ;    NichoUon  v.  Hardwick,  5 

C.  &  P.  495,  S.  P.,  Oumey,  B. 

(jf)  Lawrence  y.Hedger,  3  Taunt.  14. 

(z)  Adanu  v.  Moore,  C.  B.  Middlesex 
Sittings  after  H.  T.  51  Geo.  III.,  coram 
Heath,  J.,  MS. 

(a)  8,  C. 

(b)  Warwick  y.Foulkety  12  M.  &  W. 
507. 

(e)  Mure  v.  Kaye,  4  Taunt.  34 ;  Hall  v. 


Booth,  3  Nev.  &  Man.  S16. 

(d)  Fox  T.  Oaunt,  3  B.  &  Ad.  798.  See 
Mathewi  v.  Bidduiph,  S  M.  &  Gr.  390  ; 
4  Scott's  N.  R.  54. 

(0  R.  T.  Weir,  B.  R.  Sittings  after  H. 
3  &  4  Geo.  IV.,  per  three  juttioea,  aiaemie 
C.  J.,  1  B.  &  C.  288  i  and  see  OUdwM^. 
Blake,  5  Tyrwh.  186 ;   1  Cr.  M.&  R.  636. 

(/)  Per  Holt,  C.  J.,  in  case  of  7%#  Fi/- 
lage  of  Chorley,  Salk.  175. 

iff)  C!roirt>r  y.  OMuiey,  6  B.  &  C.  232. 
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perpetration  of  a  felony.  Hence,  the  imprisonment  of  a  husband 
bj^  a  private  person,  to  prevent  him  committing  murder  on  his 
vnfe  is  justifiable  (h) .  So  if  two  persons  are  fighting,  and  there 
is  reason  to  fear  that  one  of  them  will  be  killed  by  the  other,  it 
is  lawful  to  part  them  and  imprison  them,  until  their  anger  is 
cooled  (t).  So,  too,  when  their  afiray  has  ceased,  any  one  may 
justify  imprisoning  them,  so  long  as  they  show  a  disposition  to 
renew  it  (A).  A  justice  of  the  peace  may  commit  a  feme  covert  who 
is  a  material  witness,  upon  a  charge  of  felony  brought  before  him, 
and  who  refuses  to  appear  at  the  sessions  to  give  evidence  or  to  find 
sureties  for  her  appearance  (/).  A  justice  of  the  peace  cannot,  for  a 
contempt  of  himself  in  his  office,  commit  (m)  for  punishment  unless 
by  warrant  in  writing.  In  general,  where  an  affiray  takes  place  in 
the  presence  of  a  constable  (n),  he  may  keep  the  parties  in  custody 
until  the  affidr  is  over,  or  he  may  carry  them  immediately  before  a 
magistrate.  But  to  justify  a  constable  in  apprehending  a  party  with- 
out a  warrant  for  an  affiray,  it  is  essential  that  the  party  should  have 
been  engaged  in  the  affi*ay,  and  that  the  constable  should  have  had 
view  (o)  of  the  affi*ay,  while  the  party  was  so  engaged  in  it,  and  that 
the  idSRray  was  still  continuing  at  the  time  of  the  apprehension.  A 
constable  may  justify  under  the  general  issue,  although  he  acted 
without  a  warrant,  provided  there  were  a  reasonable  charge  of  felony 
made  ;  although  he  afterwards  discharges  the  prisoner  without 
taking  him  before  a  magistrate ;  and  although  it  should  eventually 
appear  that  no  felony  was  committed.  But  a  private  individual 
who  makes  the  charge  and  puts  the  constable  in  motion,  cannot 
justify  under  the  general  issue ;  he  must  plead  the  special  circum- 
stances, by  way  of  justification,  in  order  that  it  may  be  seen  whe- 
ther his  suspicions  were  reasonable  ( p).  If  a  plea  of  justification 
consist  of  two  facts  (9),  each  of  which  would,  when  separately 
pleaded,  amount  to  a  good  defence,  it  will  sufficiently  support  the 
justification  if  one  of  these  facts  be  found  by  the  jury.  Hence, 
where,  to  an  action  for  false  imprisonment  against  a  sheriff,  he 
pleaded  that,  at  the  time  when  the  trespass  was  committed,  the 
defendant  was  sheriff  of  the  county  of  S.,  and  in  that  character 
was  presiding  at  the  election  of  knights  of  the  shire  to  serve  for 
the  coimty  in  parliament ;  and  because  the  plaintiff  assaulted  the 
defendant,  and  made  a  great  noise  and  disturbance,  and  obstructed 
the  defendant  in  the  execution  of  his  duty,  he  ordered  a  constable 


(A)  HoiiifeoeJt  y.  Baiter,  2  Bob.  and  PuL 
260. 

(t)  2  Ron.  Abr.  559,  (E.)  pi.  3. 

(4r)  Timothy  v.  Simpton,  5  Tyrwh.  251 ; 
1  Cr.  M.  &  R.  757.  See  Orani  v.  Moter, 
5  M.  &  6r.  123 ;  6  Soott,  N.  R.  46. 

(0  Bemut  ▼.  Waiion,  3  M.  &  S.  1. 
See  JBmbw  v.Jieei,  12  A.  &  E.  55 ;  4  P.  & 
D.  32. 

(m)  Mayhew  v.  Locke,  2  Marsh.  R. 
377;  7  Taunt.  63,  8.  C. 


(n)  Churchill  v.  Matthewi,  Nutt^  and 
HtV/,  Somerset  Summ.  Ass.  1808,  Bay  ley  t  J. 

(0)  Cook  y.  Nethercote,  6  C.  &  P.  741, 
AldereoUf  B. ;  Baynee  y.  Brewtter,  2  Q. 
B.  375 ;  1  G.  &  D.  669.  See  also  Timo- 
thy y.  Simpeon,  1  C.  M.  R.  757 ;  5  Tyrwh. 
244,  and  supra, 

(p  )  M'Cloughan  y.  Clayttm,  Holt's  N. 
P.  C.  478,  Bayley,  J. 

(9)  Spilsbury  y.  MickMhwaite,  I  Taunt. 
146. 
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to  take  the  plaintiff  into  custody  and  carry  him  before  a  J.  P. ;  and 
the  jury  found  that  the  plaintiff,  who  was  a  freeholder,  did  not 
assault  the  defendant,  but  that  all  the  other  facts  contained  in  the 
plea  were  proved  ;  it  was  holden,  that  that  part  of  the  plea,  which 
the  jury  had  found,  constituted  a  good  defence ;  for  although  the 
sheriff  had  not  any  authority  to  commit,  yet  it  was  his  duty  to 
preserve  order  and  decency  in  the  county  court. 

In  an  action  for  false  imprisonment,  if  the  defendant  can  take 
advantage  of  the  statute  of  limitations,  he  must  plead  that  he  was 
not  guilty  within  four  years.     If  an  action  be  brought  for  detaining 

plaintiff  in  prison  (r)  from to  ,  and  defendant 

plead  (as  he  may)  as  to  part,  not  guilty  within  four  years j  plaintiff 
may  reply,  that  it  was  one  continued  imprisonment,  and  so  oust  the 
defendant  of  the  benefit  of  the  statute.  Where  a  declaration  for 
false  imprisonment  against  A.  and  B.  contained  two  counts  (s)  to 
both  of  which  the  defendants  pleaded  Not  Guilty^  and  justified  the 
first  under  mesne  process^  A.  as  the  plaintiff  in  that  action,  and  B. 
as  the  bailiff;  and  the  plaintiff,  by  a  new  assignment,  admitting  the 
arrest  to  be  lawful,  replied  that  B.,  with  the  consent  of  A.,  volun- 
tarily released  him,  and  that  they  afterwards  imprisoned  him  for  the 
time  mentioned  in  the  first  count ;  the  plaintiff  having  failed  in 
proving  the  new  assignment,  by  not  showing  the  consent  of  A. :  it 
was  holden,  that  he  should  not  be  permitted  to  prove  the  same  tres- 
pass against  B.  under  the  other  count. 

Costs. — If  the  damages  are  less  than  40s.  the  plaintiff  is  not 
entitled  to  recover  costs,  unless  the  judge  immediately  after  trial 
certify  that  the  trespass  or  grievance  was  wilful  and  malicious. 
See  Stat.  3  &  4  Vict.  c.  24,  s.  2,  ante,  p.  38. 

(r)  Coventry  v.  Apsley^  Salk.  420.  (»)  Atkinson  v.  Matteton,  2  T.  R.  172. 


(    937    ) 


CHAPTER    XXV. 


INSURANCE. 

I.  Of  Insurance  in  general^  p.  938. 
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rent  Kinds,  p.  940 ;  Requisites,  p.  941  ;  Rule  of  Con- 
struction, p.  955. 

III.  What    Persons  may  be  Insured,  p.  956 ;    Who  may   be 
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IV.  Of  Losses. 

1.  By  Perils  of  the  Sea,  p.  96\. 

2.  By  Capture,  p,  963. 

3.  By  Arrests,  p,  965,  and  herein  of  the  Effect  of  an  Embargo 
on  the  Contract  of  Insurance,  p.  966. 

4.  By  Barratry,  p,  967. 
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VI.  Of  Partial  Losses,  p.  983. 
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1 .  Alien  Enemy,  p.  992. 
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3.  Misrepresentation,  Concealment,  and  Suppression,  p,  997. 
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4.  Breach  o/fFarranfy,  p.  1001. 

1.  Timeof8aiUng,p,\(iO\. 

2.  Safety  of  a  Ship  ai  a  particular  THme^ 
Express  \         p.  1003. 

3.  To  depart  with  Convoy ^  p.  1004. 
.4.  Neutral  Property,  p,  1006. 

Implied  /  ^'  ^^^  '^  deviate,  p.  1011. 
^         12.  Seaworthiness,  p.  1016. 

5.  Re-assuranee,  p.  1019. 
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X.  Evidence^  1022;    Damages^  p.  1028. 
XI.  Premium^  Return  of^  p.  1028. 
XII.  Of  Bottomry  arid  Respondentia^  p.  1034. 

XIII.  Insurance  upon  Lives^  p,  1036. 

XIV.  Insurance  against  Fire^  p.  1040. 


I.  Of  Insurance  in  general. 

Insurance  is  an  agreement  whereby  one  party,  in  con8ider»- 
tion  of  a  sum  of  money,  either  given  or  contracted  for,  undertakes 
to  pay  to  the  other  party  a  certain  sum  of  money  upon  the  happen- 
ing of  some  event.  A  policy  of  insurance  is  the  instrument  in  which 
the  terms  of  this  agreement  are  set  forth.  To  this  instrument  the 
insurer  having  subscribed  his  name,  and,  in  the  case  of  marine  insur- 
ances, the  sum  which  he  undertakes  to  pay  in  case  the  contingency 
happens,  is  termed  the  insurer  or  underwriter.  The  sum  of  money, 
received  by  the  insurer  as  a  consideration  for  his  undertakings  is 
termed  the  premium  ;  and  the  party  protected  by  the  insurance,  the 
insured  or  assured.  The  subject-matter  of  insurance  is  as  various 
as  the  diiferent  species  of  property,  and  the  different  risks  to  which 
they  may  be  exposed.  In  some  cases,  however,  a  contract  of  insur- 
ance may  be  void,  as  being  against  the  policy  of  the  common  law ; 
in  other  cases,  as  being  contrary  to  the  express  provisions  of  a 
statute  (1).     These  are  the  only  limits  to  the  subject  of  insurance. 


(1)  The  interference  of  the  legislature  has  frequently  been  deemed 
necessary  to  provide  against  the  mischiefs  arising  from  insurances  calcu- 
lated merely  to  excite  and  encourage  a  spirit  of  gamins,  and  thereby  to 
subvert  the  morals  and  impair  the  industrious  habits  ofthe  people.  See 
the  stat.  9  Ann.  c.  6,  s.  57,  whereby  a  penalty  is  imposed  on  persons  set- 
ting up  offices  for  making  assurances  on  marriages,  births,  christenings, 
and  service.  See  also  stat.  27  Geo.  III.  c.  1,  against  fraudulent  insur- 
ances upon  lottery  tickets. 
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The  following  sections  will  be  confined  to  an  investigation  of  three 
species  of  insurance  only: — 1.  Marine  insurance.  2.  Insurance 
upon  lives.    3.  Insurance  against  losses  by  fire. 


II.  Of  Marine  Insurance,  p.  939  ;    The  Policy,  p.  939  ;   Different 
Kinds,  p.  940 ;  Requisites,  p.  941 ;  Rule  of  Construction,  p.  955. 

Of  Marine  Insurance. — Marine  insurances  are  nuide  for  the 
protection  of  persons  having  an  interest  in  ships,  or  goods  on  board, 
from  the  loss  or  damage  which  may  happen  to  them  during  a  cer- 
tain voyage,  or  a  fixed  period  of  time  (a).  Insurance  on  ships  and 
merchandize  greatly  conduces  to  the  advancement  of  trade  and 
navigation,  and  the  extension  of  commerce,  by  dividing  a  risk  which 
might  be  ruinous,  and  enabling  parties  to  undertake  larger  adven- 
tures than  it  would  otherwise  be  prudent  for  them  to  undertake. 
The  nature  of  this  contract  is  a  contract  of  indemnity  (&),  and  this 
principle  ought  always  to  be  kept  in  view  in  considering  questions 
relative  to  msurance.  But  altnough  indenmitv  is  the  principle  of 
insurance,  yet  the  contract  of  insurance  is,  like  other  contracts, 
eubject  to  explanation  and  construction,  regulated  in  some  coun- 
tries by  positive  law,  in  this  country  by  usage  (c) ;  and  it  will  be 
found,  that  absolute  and  perfect  indenmity  cannot  be  attained  in  all 
cases  and  under  every  possible  event.  One  familiar  instance  may 
be  mentioned :  if  gooos  sustain  damage  on  the  voyage,  but  arrive 
mt  the  place  of  destination,  the  freight  may  become  payable, 
although  by  reason  of  the  damage  the  value  of  the  goods  may  fall 
flhort  of  the  amount  of  freight ;  but  the  freight  cannot  be  added  to 
the  amount  of  the  damages,  and  the  assured  has  not  a  perfect 
indemnity  for  his  loss. 

The  Policy. — The  policv  of  insurance,  which  has  been  defined 
to  be  the  instrument  in  which  the  terms  of  the  agreement  are  set 
forth,  is  eenerally  printed,  with  a  few  terms  superadded  in  writing, 
calculated  either  to  control  and  confine,  or  to  enlarge  and  extend, 
the  printed  language,  and  thereby  to  render  it  subservient  to  the 
intention  of  the  parties  in  the  particular  contract.  The  form  of 
the  policy  is  at  this  day  nearlv  the  same  as  that  anciently  used 
among  merchants  (2)  ;  every  policy  stUl  referring  to  those  made  in 

(a)  Minh.  2.  Mdge  t.  NHUon,  10  East,  344. 

{h)  OodttUi  y.  Boldero,  9  East,  81,  re.  (c)  Per  Lord  Tenierden,  delivering  judg. 

eognized  by  Lord  Blknbinmgh  in  Aim-      ment,fFtfi/«ryJ7a/difiMiiii,2B.&Ad.656. 


(2)  See  the  form  of  policy  of  insurance  used  in  London  on  ship  or  goods 
in  the  appendix  to  Mr.  Justice  Paries  valuable  treatise.  See  the  Scotch 
form,  in  Miller's  Elements  of  the  Law  relating  to  Insurances,  8vo.  1787> 
p.  30. 
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Lombard  Street,  where  the  Italians  (who  introduced  them  into 
England)  used  to  meet  at  a  house  called  the  Pawn-house,  or  hout- 
bard,  for  transacting  business,  before  the  building  the  Royal 
Exchange.  The  instrument  is  inaccurate  and  unerammatical ;  but 
having  acquired  a  sense  from  judicial  decision  and  the  usage  (3)  of 
trade,  it  may  be  safer  to  adhere  to  the  old  form  than  to  substiUite 
another,  though  more  correct.  It  is  a  simple  contract,  by  which 
the  heir  is  not  bound,  although  the  word  '' heirs  ^  is  erroneously 
used  in  the  present  form  of  the  policy.  The  parties  are  bound  by 
the  contents  of  the  instrument,  and  will  not  be  permitted  to  give 
parol  evidence  contradicting  (d)  or  restraining  (e)  the  express  terms 
thereof. 

A  mistake  in  a  policy  may  be  altered,  by  consent,  after  it  is  un- 
derwritten (/).  In  a  case  where  the  clerk  of  the  underwriter  had 
been  guilty  of  a  mistake,  and  had  not  pursued  the  written  instmo- 
tion  of  the  underwriter,  a  court  of  equity  decreed  relief  (^).  A 
policy  was  executed  by  defendant  in  the  printed  form  (A)  without 
any  specific  subject  of  msurance  being  inserted  in  writing,  or  value 
declared.  The  subject-matter  was  afterwards  added  in  writing,  and 
the  addition  signed  by  other  underwriters.  It  was  holden,  that  the 
assured  could  not  recover  against  defendant,  who  had  not  signed, 
on  the  contract,  as  it  stood  altered  by  the  insertion.  So  u  the 
assured,  after  subscription  by  the  underwriter,  strikes  out  with  a 
pen  the  time  of  warranty  of  sailing,  which  stood  in  the  body  of  the 
policy,  and  inserts  in  a  memorandum  in  the  margin  a  different  time 
for  sailing,  which  the  underwriter  does  not  sign,  the  policy  is 
thereby  destroyed  (t).  But  an  immaterial  alteration  will  not  vitiate 
the  policy  (ft). 

Different  Kinds  of  Policies. — Policies  are  of  four  different  kinds : 
1.  An  interest  policy.  2.  A  wager  policy.  3.  An  open  policy.  4. 
A  valued  policy: — 1.  An  interest  policy  is,  where  the  assured  has 
a  real,  substantial,  assignable  interest  in  the  thing  insured  (/).  2. 
A  wager  policy  is  an  insurance  founded  on  an  imaginary  risk,  where 
the  assured  has  not  any  interest  in  the  thing  insured,  and  con- 
sequently cannot  sustain  any  injury  by  the  happening  of  the  event 

(d)  KainHV.  Knightly,  Skinn.  54.    See      don  Aauranee,  1  Atk.  545, 

also  Henkle  v.  The  Royal  Bxeh.   Am  (h)  Langhom  t.  Cologan^  4  Tkunt.  330. 

Comp,,  1  Yes.  317 ;   Hoare  y.  Oraham,  3  (t)  Fair  lie  v.  Christie,  7    Taunt.  41& 

Campb.  57 ;   Meyer  y.  Bverth,  4  Campb.  See  also  Campbell  y.  Christie,  2  Stark.  64» 

22.  to  the  same  eflfect. 

(e)  Weston  y.  Ernes,  1  Taunt.  115.  (k)  Sanderson  y.  Symonds,  1  Brod.  & 
(/)  Bates  y.  Qrabham,  Salk.  444.  Bingh.  426. 

{g)  Motteux  y.  Gov,  and  Comp.  qfLon-  (/)  Marshalli  199. 

(3)  How  far  the  words  of  this  written  instrument  ought  to  be  controlled, 
or  any  words  supplied  from  the  usage  of  merchants,  is  a  question  which 
deserves  great  consideration,  as  it  may  affect  a  main  principle  in  the  law  of 
evidence. 
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insured  against.  3.  An  open  policy  is,  where  the  value  of  the  thing 
insured  is  not  inserted  in  the  policy,  and  must  therefore  be  proved 
at  the  trial,  if  a  loss  happens.  4.  A  valued  policy  is  where  the 
value  of  the  thing  insured  has  been  settled  by  agreement  between 
the  parties,  and  that  value  inserted  in  the  policy  in  the  nature  of 
liquidated  damages,  so  as  to  supersede  the  necessity  of  proving  it, 
in  case  of  a  total  loss.  The  custom  of  making  valued  pohcies  arose 
soon  after  the  stat.  19  Geo.  II.  c.  37,  and  such  policies  were  decided 
to  be  legal  by  Lee,  C.  J. ;  since  which  time  the  constant  usage,  in 
case  of  a  total  loss,  has  been  to  let  the  valuation  stand,  and  the 
parties  are  estopped  from  altering  it.  That  statute  was  made  in 
order  to  prohibit  mere  wagering  policies  by  persons  insuring  who 
had  no  interest  in  the  thing  insured,  and  therefore  it  avoids  policies 
made,  interest  or  no  interest^  or  without  further  proof  of  interest  than 
the  policy  itself.  The  effect,  therefore,  of  a  valued  policy  is  not  to 
conclude  the  underwriter  from  showing  that  the  assured  had  no 
interest  (m),  and  that  in  fact  it  was  a  mere  wagering  policy  within 
the  statute ;  but  in  order  to  avoid  disputes  as  to  the  quantum  of  the 
interest  of  the  assured,  the  parties  agree  that  it  shall  be  estimated 
at  a  certain  value.  If  goods  are  fraudulently  overvalued  in  a  policy 
of  insurance,  with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the  value 
actually  on  board  (n).  K.,  an  East  India  captain,  having  borrowed 
money  of  R.,  in  order  to  secure  R.  arranged  with  P.  that  K.  should 
draw  in  favour  of  R.  bills  on  C.  (P.'s  agent  in  Calcutta),  payable 
thirty  days  after  the  arrival  of  the  ship  B.,  which  bills  R.  was  to 
indorse  to  P.,  and  P.  was  to  negotiate  on  Calcutta  upon  K.'s  con- 
signing to  C.  goods  to  double  the  amount  of  the  bill;  it  was 
holden(o),  first,  that  P.  had  no  insurable  interest  in  these  bills; 
secondly,  that  even  supposing  he  had,  he  could  not  recover  upon  a 
policy  describing  them  as  bills  of  exchange. 

Requisites  of  the  Policy. — In  order  to  illustrate  the  nature  of 
the  policy,  it  wUl  be  proper  to  consider  the  essential  parts  of  which 
it  is  composed,  which  are  as  follow : — I.  The  name  of  the  party 
insured,  or  of  his  agent  (p.  942).  2.  The  name  of  the  ship  (p.  943). 
3.  The  subject-matter  ot  the  insurance  (p.  945).  4.  The  voyage  in- 
sured (p.  945).  5.  The  perils  against  which  the  insurer  undertakes 
to  indemnify  the  assured  (p.  948).  6.  The  memorandum  (p.  948). 
7.  The  date  and  subscription  (p.  952).     8.  The  stamp  (p.  953). 

(m)  Per  Lawrence^  J.,  in  Shawe  v.  Ftl-  («)  Haigh  v.  De  la  Cour,  3  Campb.  319. 

/on,  2  East,  116.  (o)  Palmer  v.  Pratt,  3  Bingh.  185. 
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1.  The  Name  of  the  Party  insured,  or  of  his  Agent. 

A  custom  prevailed  formerly  of  effecting  marine  insurances  in 
blank,  that  is,  without  specifying  the  name  of  the  person  for  whose 
benefit  such  insurances  were  made.  This  practice  having  been 
found  productive  of  great  inconvenience,  it  was  enacted,  by  stat. 
25  Oeo.  III.  c.  44,  that  where  policies  were  made  by  persons  re- 
siding in  Oreat  Britain,  the  names  of  the  persons  interested  should 
be  inserted  therein,  or  the  names  of  the  persons  who  should  effect 
the  same,  as  agents  for  the  persons  interested ;  and  in  the  case  of 
persons  not  residing  in  Great  Britain,  the  names  of  the  agents* 
Soon  after  this  statute  was  passed,  a  question  arose  upon  it,  whether, 
when  an  agent  effected  a  policy  for  his  principal  residing  abroad,  it 
was  necessary  that  the  name  of  the  agent  should  be  inserted  in  the 
policv,  eo  nomine^  as  agent.  The  Court  of  King's  Bench  were 
clearly  of  opinion  that  it  was  necessary  (p).  It  was  holden  also  to 
be  necessary  that  the  names  of  all  the  persons  interested  should  be 
inserted  (or).  The  provisions  of  the  preceding  statute  having  been 
found  to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants, and  inadequate  to  the  purpose  for  which  they  were  designed, 
the  legislature  again  interposed,  by  repealing  tnis  statute,  and 
enacting  another  (r) ;  whereby  it  was  declared,  "  that  no  person 
should  effect  any  policy  on  any  ship,  goods,  or  other  property, 
without  first  inaerting  the  names,  or  usual  style  and  firm  of 
dealing  (4),  of  the  persons  interested  in  such  assurance ;  or  of  the 
consianors  or  consignees  of  the  property  insured ;  or  of  the  persons 
residing  in  Great  Britain  who  receive  the  order  for,  and  effect  the 
policy ;  or  of  the  persons  who  give  the  order  to  the  agent  imme- 
diately employed  to  effect  the  policy ;  and  that  every  policy  made 
contrary  to  tne  meaning  of  this  act  should  be  void  "  (5).  It  is  not 
necessary  under  this  statute,  (as  it  was  under  the  former,)  that, 
where  an  insurance  is  effected  by  an  agent,  the  name  of  the  agent 
should  be  inserted  in  the  policy,  eo  nomine^  as  agent.  Hence  where 
a  policy  was  effected  by  A.  and  Co.  (5),  (who  were  the  brokers  and 

Seneral  agents  of  the  party  interested,)  and  A.  and  Co.  were  not 
escribed  as  agents  in  the  policy ;  but  it  having  been  averred  in  the 
declaration,  that  ^'  A.  and  Co.  were  the  persons  residing  in  Great 

(p)  Pray  v.  Bdie,  I  T.  R.  314.  (r)  28  Oeo.  III.  c.  56. 

(9)  Wilton  y.  Reaaton^  London  Sittingi  (t)  D€  Vignier  y.  Swanmmf  B.  R.  M. 

after  M.  T.  1787  ;  Park,  20,  7th  ed.  39  Geo.  III.,  1  Bos.  &  PuL  346,  n. 

(4)  The  persons  interested  were  denominated  in  the  policy  "  The  trus- 
tees of  Messrs.  K.  F.  and  Co."  Lord  Ellenborough  thought  that  this 
might  be  considered  as  their  usual  style  and  firm  of  dealing  for  the  pur- 
poses of  this  act.     Hihhert  v.  Martin,  1  Campb.  538. 

(5)  "  This  statute  must  receive  the  most  liberal  construction  that  the 
words  will  bear."     Per  Buller,  J.,  1  Bos.  &  Pul.  322. 
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Britain,  who  received  the  order  for,  and  effected  the  insurance ;  ^  it 
was  holden  sufficient.  In  a  case  where  the  policy  was  effected  by 
insurance  brokers  (^),  who  stated  themselves  in  the  policy  to  have 
effected  it  '^  as  agents ;'"  and  it  was  averred  in  the  declaration,  that 
they  were  the  persons  residing  in  Oreat  Britain  who  received  the 
order  for  and  effected  the  insiuunce ;  but  it  did  not  appear  that 
they  were  in  any  other  instance  the  agents  of  the  party  interested ; 
it  was  objected,  that  a  mere  broker  was  not  within  the  description 
of  persons  mentioned  in  stat.  28  Geo.  III.,  and  that,  by  the  expres- 
sion ^'as  agents,"  used  in  the  policy,  the  underwriter  had  been 
deceived,  since  he  might  have  been  led  to  suppose  that  the  brokers 
were  the  general  agents  of  the  plaintiff,  which  they  did  not  appear 
to  have  been.  But  the  court  overruled  the  objection,  conceiving 
that  the  intention  of  the  legislature  had  been  satisfied  by  inserting 
the  names  of  the  persons  immediately  employed  to  effect  the  policy. 

A.  having  consigned  a  cargo  to  B.  (tt),  transmitted  the  bills  of 
lading  to  C.  his  (t.  e.  A.'s)  general  agent,  with  directions  to  deliver 
them  to  B.,  in  order  that  B.  might  insure  the  cargo ;  shortly  after- 
wards A.  drew  a  bill  of  exchange  on  B.  for  the  amount  of  the  cargo 
in  favour  of  C,  and  remitted  the  same  to  C.  to  procure  acceptance. 

B.  refused  to  accept  the  bill  of  exchange,  and  returned  the  bills  of 
lading  to  C,  who  thereupon  caused  an  insurance  to  be  effected  on 
the  cargo  in  his  own  name,  and  having  informed  A.  of  what  he 
had  done,  A.  approved  of  it.  A  loss  happened.  In  an  action  on 
the  policy,  it  was  averred  in  the  declaration,  that  the  interest  was 
in  A.,  and  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit ;  and  that,  at  the  time  of  making  it,  C.  resided  in  Great 
Britain.  It  was  holden,  that  C.  fell  within  the  description  of 
persons  mentioned  in  the  statute.  He  might  be  considered ;  I,  as 
the  consignee,  inasmuch  as  he  was  the  general  agent  of  A.,  and 
had  in  his  possession  the  bills  of  lading  which  had  been  returned 
by  B.,  the  original  consignee ;  2,  as  the  person  who  had  received 
the  order  to  insure ;  for  the  subsequent  approbation  of  A.  was 
equivalent  to  a  previous  order,  and  consequently  the  policy  was  well 
effected  in  the  name  of  C.  A  declaration  stating  that  A.  (the 
plaintiff)  caused  to  be  effected  a  policy,  containing  that  B.  made 
assurance,  and  averring  the  interest  in  C,  with  a  promise  by  the 
defendant  to  the  plaintiff,  in  consideration  of  the  premium  paid  by 
the  plaintiff,  was  holden  good,  after  verdict  (x). 


2.  The  Name  of  the  Skip. 

The  name  of  the  ship  should  be  truly  described  in  the  policy ;  for 
if  the  underwriter  shomd  be  deceived,  or  prejudiced  by  a  false  name 


(«) 


(/)  Bell  T.  GtYion,  1  Bos.  &  Pul.  345.         316. 

Wo{f  ▼.  HwneoMtle,  1  Bos.  &  Pul.  (dr)  Melliih  v.  Bell,  15  East,  4. 
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having  been  given  to  him,  he  will  not  be  bound.  To  avoid  any  in- 
convenience which  may  arise  from  a  mistake  in  the  name  of  a  ship, 
it  is  usual  to  add  in  the  policy,  to  the  name  given,  these  words,  *^or 
by  whatever  other  name  or  names  the  said  ship  should  be  called  ;'* 
in  which  case,  although  it  should  appear  that  the  real  name  of  the 
ship  was  different  from  that  inserted  in  the  policy,  yet,  if  the  iden- 
tity of  the  ship  can  be  proved,  and  if  it  does  not  appear  that  the 
underwriter  will  sustain  any  prejudice,  the  variance  will  be  immate- 
rial. As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard  (y),  "or  by  whatsoever  other  name,  &c.,"  whereof  was 
master,  for  that  voyage,  A.  B.,  and  upon  the  evidence  of  A.  B.  it 
appeared,  that  the  ship  of  which  he  was  master  was  called  the 
Leonard ;  and  was  never  called  by  the  name  of  the  Leopard  ;  it  was 
holden  by  Lee^  C.  J.,  that  by  reason  of  the  general  words,  **  by 
whatsoever  name,  &c."  it  was  only  necessary  to  prove  the  identity ; 
which  was  done  here  by  A.  B.,  who  said  that  he  was  master  of  tiie 
Leonard.  So  where  a  broker  had  received  instructions  to  insure 
goods  on  board  an  American  ship,  called  '^  the  President"  (z),  but 
by  mistake  had  stated  it  in  the  policy  all  as  one  name  of  a  ship, 
called  "  the  American  ship  President,'  instead  of  stating  it  as  part 
name  and  part  description ;  it  was  holden,  that  the  general  words, 
or  ''  by  whatever  other  name  called,"  had  cured  the  mistake  ;  the 
identity  of  the  ship  in  which  the  goods  were  lost,  with  that  in  which 
they  were  insured  for  the  voyage,  being  proved,  and  it  not  appearing 
that  the  underwriter  could  be  prejudiced  by  the  mistake.  Where 
there  is  a  policy  on  goods  to  be  thereafter  declared,  by  ship  or  ships, 
if  the  broker  by  mistake  makes  a  written  declaration  upon  goods  by 
a  wrong  ship,  to  which  the  underwriters  put  their  initials,  he  may 
afterwards,  in  compliance  with  the  orders  of  the  assured,  declare 
upon  goods  by  another  ship,  without  the  assent  of  the  underwriters, 
and  without  a  new  stamp  (a). 

(y)  Hall  V.  Molineust  coram  Leet  C.  J.,  382. 

cited  and  recognized  by  Lawrence,  3.,  in  (a)  Robinson  v.  TVuray,  3  Camp.  158 

Le  Metuner  v.  Vaughan,  6  East,  385.  (6) ;  1  M.  &  S.  217,  S.  C. 

(z)  J>  Meturier  v.   Vaughan,  6  East, 


(G)  "  The  declaration  of  interest  does  not  require  any  assent  on  the  part 
of  the  underwriters.  They  put  their  initials  to  it,  not  for  the  purpose  of 
expressing  their  assent,  but  to  authenticate  the  declaration,  and  to  prevent 
fraud  in  changing  the  subject-matter  intended  to  be  covered  by  the  insu- 
rance. The  contract  between  the  parties  is  complete  when  the  underwriters 
have  signed  the  policy.  The  declaration  of  interest  is  the  mere  exercise  of 
a  power  conferred  upon  the  assured.  It  is  generally  put  upon  the  policy 
for  convenience,  but  this  is  not  necessary ;  nor  is  there  any  necessity  for  its 
being  in  writing."     Per  Lord  ElUnhoroughy  C.  J.,  iS.  C. 
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3.  The  Subject-Matter  of  the  Insurance. 

The  subjectrmatter  of  the  insurance  ought  to  be  inserted  in  the 
policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c. ;  but  it  is 
not  necessary  that  the  particular  kind  of  goods  should  be  specified. 
But  the  assured  should  take  care  that  the  terms  used  are  large  and 
comprehensive  enough  to  embrace  accurately  and  precisely  all  the 
objects  of  the  insurance  (b).  Respondentia  cannot  be  insured  under 
the  denomination  of  goods,  for  by  the  custom  of  merchants,  respon- 
dentia  must  be  insured  under  a  special  denomination  (c).  Provisions 
'which  are  necessary  for  the  use  of  the  ship's  crew,  and  on  board  at 
the  time  of  insurance,  are  comprehended  under  the  word  ^*' furniture^ 
and  are  protected  by  a  policy  on  the  ship  and  furniture  (a).  An  in- 
surance had  been  made  on  behalf  of  the  captain  of  an  East  Indiaman 
on  *'  goods,  specie,  and  effects,'^  on  board  his  ship ;  the  plaintiff 
claimed  to  recover  money  which  he  had  expended  for  the  use  of  the 
ship,  and  for  which  he  charged  respondentia  interest ;  it  was  proved 
by  several  East  India  captams,  that  this  kind  of  interest  was  always 
insured  under  the  denomination  of  "  goods,  specie,  and  effects."  The 
court  held,  that  under  this  express  usage  the  plaintiff  was  entitled 
to  recover  (e). 


4.   The  Voyage  Insured. 

The  voyage  insured  must  be  truly  and  accurately  described  in 
the  policy  (/),  namely,  the  time  when,  and  place  at  which,  the  risk 
is  to  begin,  the  place  of  the  ship's  departure,  the  place  of  her  des- 
tination, and  the  time  when  the  risk  shall  end.  A  ship  was 
insured  ^'  at  and  from  Genoa,''^  her  loading  consisting  of  perishable 
commodities  {g).  The  loading  was  put  on  board  at  Leghorn, 
whence  the  vessel  had  sailed,  bound  for  Dublin;  but  losing  her 
convoy  she  had  put  into  Genoa,  where  she  lay  nearly  five  months, 
and  then  sailed.  The  insurance  was  made  a  few  days  after  the  ship 
had  sailed  from  Genoa,  at  which  time  the  above-mentioned  circum- 
stances were  known  to  the  assured,  but  not  communicated  to  the 
underwriter.  A  few  days  after  the  ship  put  to  sea  she  was  shattered 
by  a  storm,  and  the  cargo  considerably  damaged.  In  an  action  on 
the  policy,  it  was  proved  that  it  had  been  always  considered  as 
material  to  acquaint  the  underwriter,  whether  the  insurance  was  to 
be  at  the  commencement  or  in  the  middle  of  a  voyage :  it  was 
holden,  that  the  plaintiff  was  not  entitled  to  recover.  In  an  action 
upon  a  policy  of  insurance,  at,  and  from  aZ/,  any,  or  every  port  and 

{b)  See   Winter  v.  Haldinumd,  2  B.  &  {e)  In  Gregory  v.  Chriiiie,  Park,  14 ; 

Ad.  649.  MarshaU,  94, 225  ;  3  Doug.  419,  S'.  C. 

(e)  Glovtr  v.  Black,  3  Burr.  1394 ;  1  (/)  ManhaU,  227 ;    Smith  v.  YeUon, 

Bl.  R.  405,  recognized  in  Simonds  and  D.  P.,  21  July,  1806. 

Loder  v.  Hodgson,  6  Bingh.  114.  (g)  Hodgson  v.  RichardMon,  1  Bl.  Rep. 

(d)  Bnmgh  v.  Whitmore,  4  T.  R.  206.  463. 
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place  on  the  coast  of  Brazil^  and  after  the  17th  day  of  September 
to  the  Cape  of  Good  Hope,  upon  goods  and  ship^  beginning  the  ad- 
venture upon  the  goods  from  the  loading  thereof  aboard  the  ship,  at 
all^  any,  or  every  port  and  place  on  the  coast  of  Brazil^  and  from 
the  17 th  day  of  September^  1800,  and  upon  the  ship  in  the  same 
manner ;  it  appeared  that  the  goods,  for  tne  loss  of  which  the  plain- 
tiff declared,  had  been  put  on  hoBxA  at  the  Cape.  It  was  holden(il) 
that  the  plaintiff  could  not  recover ;  for  the  obvious  meaning  of  the 
policy  was,  that  the  adventure  was  to  attach  on  goods  and  ship, 
after  a  loading  of  goods  had  taken  place  on  the  coast  of  Brazil; 
and  as  that  circumstance  or  event  never  took  place  in  the  present 
instance,  the  policy  of  course  never  attached  at  aU.  A  policy  at 
and  from  G.,  on  goods,  beginning  the  adventure  from  the  loaoing 
on  board  the  ship,  will  not  protect  goods  laden  on  board  before  the 
ship's  arrival  at  G.  (t)*  The  foregoing  cases  have  been  considered 
as  laying  down  a  rule  of  strict  construction  not  to  be  favoured : 
hence,  if  there  be  anything  to  indicate  that  a  prior  loading  was  con- 
templated, it  will  release  the  case  from  that  strict  construction ;  as 
where  the  policy  was  on  goods  at  and  from  G.,  to  any  port  in  the 
Baltic,  beginning  the  adventure  from  the  loading  thereof  on  board 
the  ship,  and  the  policy  was  declared  to  be  in  continuation  of  a 
former  policy,  which  was  a  policy  from  V.  to  her  port  of  discharge 
in  the  United  Kingdom,  or  any  ports  in  the  Baltic,  with  liberty  to 
take  in  and  discharge  goods,  wheresoever,  to  return  twelve  per 
cent,  if  the  voyage  endedat  G. ;  it  was  holden  (A),  that  the  assured 
were  entitled  to  recover,  although  the  goods  were  not  loaded  on 
board  at  G.,  but  at  V.,  and  although  the  defendant  was  not  an 
underwriter  on  the  former  policy.  So  where  the  policy  was  on 
goods  at  and  from  Pernambuco  to  Maranham,  and  thence  to  Liver- 
pool, beginning  the  adventure  on  the  goods  from  the  loading  thereof, 
on  board  the  ship,  wheresoever;  it  was  holden (/),  that  it  would 
cover  goods  previously  loaded  at  Liverpool,  and  which  arrived  at 
P.,  but  were  not  unloaded  there,  and  afterwards  sustained  a  partial 
loss  by  wreck  in  the  voyage  from  P.  to  M.  If  a  ship  be  insured 
for  one  voyage  (m),  and  sails  upon  another,  although  she  be  taken 
before  she  arrives  at  the  dividing  point  of  the  two  voyages,  the 
policy  is  discharged.  So  if  a  ship,  insured  from  a  certain  tune  (n), 
sail  before  the  time  on  a  different  voyage  from  that  insured,  the 
assured  cannot  recover,  though  she  afterwards  get  into  the  course 
of  the  voyage  described  in  the  policy,  and  is  lost  after  the  day  on 
which  the  policy  was  to  have  attached.     It  is  to  be  observed  (o), 

(A)  Robertson  v.  French,  4  East,  130.  Car$iair»,  5  B.  &  Ad.  651 ;  2  Ney.  &  If. 

See  Spitia  v.  Woodman,  2  Taunt.  416 ;  562. 
Homeyer  y.  Lushington,  15  East,  46.  (Q  Gladstone  v.  Clay,  1  M.  &  S.  41S. 

(i)  Langhom  v.  Hardy,  4  Taunt.  628.  (m)  Wooldridge  v.  Boydell^  1  Doug.  16. 

See  Spitta  v.  Woodman,  2  Taunt.  416,  (n)  Way  v.  Modigliani,  2  T.  R.  30. 

S.  P.  (o)  Kewley  v.  Ryan,  2  H.  Bl.  343,  cited 

{k)  Bell  V.  Hobson,  16  East,  240 ;  3  by  Bayley,  J.,  in  Hare  ▼.  TVovtt,  7  B.  & 

Campb.  272,  8,  C.    See  also  Rickman  v.  C.  18. 
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however,  that  if  the  termini  of  the  intended  voyage  are  the  same 
with  that  described  in  the  policy,  a  mere  intention  to  touch  at  a 
particular  port  out  of  the  usual  track  of  the  voyage  insured,  will  be 
considered  only  as  an  intention  to  deviate^  and  as  such  will  not 
vacate  the  policy.  The  voyage  is  to  be  considered  as  the  same,  until 
the  vessel  arrives  at  the  dividing  point  of  the  two  voyages. 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Liver- 
pool to  Palermo,  Messina,  and  Naples.     She  cleared  out  for  Naples 
only,  and  was  captured  before  the  dividing  point.     It  was  holden  (p)^ 
that  there  was  an  inception  of  the  voyage  insured ;  that  the  voyage 
insured  meant  a  voyage  to  all  or  any  of  the  places,  with  this  reserve 
only,  that  if  the  ship  went  to  more  than  one  place,  she  must  visit 
them  in  the  order  described  in  the  policy.     Goods  were  insured  on 
IxMurd  a  ship  from  London  to  Nantz,  with  liberty  to  call  at  Ostend, 
and  she  was  cleared  only  for  Ostend,  but  sailed  directly  for  Nantz, 
that  being  the  known  course  of  the  trade,  in  order  to  save  certain 
duties  both  in  England  and  France.     It  was  holden  (^),  that  there 
was  not  any  fraud  on  the  underwriter  so  as  to  vacate  tne  policy.    A 
ship  insured  from  A.  to  B.  sailed  with  directions  to  the  captain  to 
touch  at  C.  (r),  an  intermediate  point.      To  a  certain  point  the 
voyage  was  the  same ;  from  that  point  there  were  three  tracks  to 
B.,  one  by  the  way  of  C,  the  two  others  by  different  courses ; 
there  were  advantages  and  disadvantages  attending  each,  and  it  was 
usual  for  the  captain  to  elect,  according  to  circumstances ;  the  ship 
took  the  track  by  C,  with  intent  to  put  in  there,  but  was  taken 
hefore  she  actually  came  to  the  point,  where  she  must  have  turned 
out  of  the  track  to  B.  by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbour  of  C.     It  was  holden,  that  the  underwriter  was 
discharged  ;    because  he  was  entitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it  was  best 
to  pursue,  wnen  he  came  to  the  first  dividing  point.      A  liberty 
^^  to  cruise  six  weeks  ^  in  a  policy  of  insurance,  has  been  holden 
to  mean  six  weeks  successively,  from  the  commencement  of  the 
cruise  («).     A  policy  of  insurance  was  effected   on  a  ship  for  a 
certain  voyage  with  letters  of  marque^  with  leave  to  chase^  capture^ 
and  man  prizes.     It  was  holden  (0,  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail  in  the 
course  of  the  voyage  insured,  in  order  to  make  the  sailing  of  the 
ship  insured  conform  to  that  of  the  prize,  was  not  within  the 
meaning  of  the  terms,   chasinffy  capturing,   and  manning  prizes. 
See  further  on  this  subject,  Parr  v.  Anderson^  6  East,  202.     Policy 
on  a  ship  for  four  months,  at  and  from  a  place  to  any  port  or 
ports  ;  it  was  holden  (u),  that  an  open  roadstead  (being  the  usual 

(p  )  Manden  v.  Reid,  3  East,  572.  («)  Syen  v.  Bridge,  Doug.  527. 

{q)  Pl&meki  and  another  t.  Fletcher,  1  (/)  Lawrence  v.  Sydebotham,  6  East, 

Dong.  250.  45.   See  Hibbert  t.  Halliday,  2  Taunt.  428. 

(r)  Middlewood  v.  Blakee,  7  T.  R.  162.  (u)  Cociey  y.Atkinton,  2  D.  &  A.  460. 

VOL.  II.  s 
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place  of  loading  and  unloading,)  was  a  port  within  the  meaning  of 
this  policy. 

So  a  place  lyin^  within  a  bay,  with  a  roadstead  and  custom- 
house, and  of  which  the  British  consul  describes  himself  as  vice- 
consul,  has  been  holden  (x),  to  be  a  port  within  the  meaning  of 
the  policy.  But  upon  a  policy  at  and  from  a  port  of  ladmg,  it  was 
holden  (y),  that  a  proceeding  from  the  port  of  C.  to  B.,  within  the 
same  bay,  but  having  different  post-offices,  although  subject  to  the 
jurisdiction  of  the  same  custom-house,  was  a  deviation. 

5.   The  Perils  against  which  the  Insurer  undertakes  to 

indemnify  the  Assured, 

These  perils  must  be  inserted  in  the  policy.  Molloy,  in  liis 
Treatise  ^^  De  Jure  Maritime,^  says,  that  there  is  scarce  any  mis- 
fortune which  is  not  provided  against  by  the  terms  of  the  policy 
which  was  used  in  his  time,  and  there  is  in  the  modem  printea 
form  of  policy  an  enumeration  of  the  same  adventures  and  perils, 
that  is,  ^^  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  taking 
at  sea,  arrests."  In  all  our  policies  are  inserted  the  words,  *^  lost 
or  not  lost,*'  by  which  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  already  have 
happened  {z)  ;  and  it  is  no  answer  to  an  action  on  such  a  policy, 
that  the  interest  in  the  goods  was  not  acquired  until  after  a  loss  (a). 

6.  Of  the  Memorandum. 

The  underwriters  of  London,  in  order  to  protect  themselves 
against  small  averages,  which  might  be  claimed  in  respect  of  perish- 
able commodities,  have  inserted,  at  the  foot  of  the  policy,  a  memo- 
randum to  the  following  effect :  "  N.  B.  Com  (7),  fish,  salt  (8), 
fruit,  flower,  and  seed,  are  warranted  free  from  average,  unlesB 
general,  or  the  ship  he  stranded;  sugar,  tobacco,  hemp,  flax,  hides, 
and  skins,  are  warranted  free  from  average  under  6/.  per  cent. : 

{x)  Scotland  Sea  Jnturanee  Company  A.  &  E.  303;  4  Ner.  &  M.  701,  watdLpoti^ 

T.  Gavin,  4  Bli.  578 ;  2  Dow.  &  C.  129.  p.  955. 

iy)  Brown  v.  Tayleur,  5  Nev.  &  M.  (a)  Sutherland  ▼.  Pratt ^  11  M.  &  W. 

472;  4  A.  &E.  241.  296. 

{z)  Manhall,  237  ;  Mead  v.  Davison,  3 


(7)  The  word  com  comprehends  peas,  Mason  v.  Skurratf,  Marsh.  143 ; 
Park,  179,  7th  edition;  and  malt ;  Moody  v.  Surridge,  2  Esp.  N.  P.  C. 
633,  Kenyon,  C.  J. ;  but  not  rice ;  Scott  v.  Bourdillon,  2  Bos.  &  Pul. 
N.  R.  213. 

(8)  The  word  salt  does  not  comprehend  saltpetre ;  Joumu  v.  Bourdieu» 
Park,  179,  per  Wilson y  J. 
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and  all  other  goods,  also  the  ship  and  freight,  are  warranted  free 
of  average  under  S/.  per  cent.,  unless  general,  or  the  ship  be 
stranded,'*  The  words  in  italics  have  been  omitted  for  several 
years  in  the  forms  of  policies  adopted  by  the  two  insurance  com- 
panies viz.  London  Assurance,  and  Royal  Exchange  Assurance. 
By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to  make 
good  any  average  or  partial  loss  upon  the  articles  specified  in  the 
memorandum  except  a  general  average,  or  unless  the  ship  be 
stranded. 

The  term  general  average  requires  explanation.  Whatever 
damage  or  loss  is  incurred  by  any  particular  part  of  the  ship  or 
cargo  for  the  preservation  of  the  rest^  such  damage  or  loss  shall 
be  considered  as  general  average  ;  that  is,  the  several  parties  inte- 
rested in  the  ship,  freight  (i),  or  cargo,  shall  contribute  their 
respective  proportions  to  indemnify  the  owner  of  the  particular 
part  for  the  damage,  which  has  been  incurred  for  the  good  of  all. 
From  the  precedmg  description,  it  appears,  that  in  order  to  con- 
stitute a  general  average^  the  whole  adventure  must  have  been  in 
jeopardy.  A  ship  laden  with  coals  and  wheat  (c),  (which  were  the 
subject-matter  of  insurance,)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of  com  there  at  that  time,  the  people  came  on  board  in  a  tumul- 
tuous manner,  took  the  government  of  her  from  the  captain  and 
crew,  and  weighed  her  anchor,  by  which  she  drove  on  a  reef  of 
rocks,  where  she  was  stranded,  and  they  would  not  leave  her  till 
they  had  compelled  the  captain  to  sell  all  the  corn  except  about 
ten  tons,  at  a  certain  rate  which  was  about  three-fourths  of  the 
invoice  price.  The  ten  tons  were  damaged  in  consequence  of  the 
stranding,  and  it  became  necessary  that  they  should  be  thrown  over- 
board. The  ship  afterwards  arrived  at  her  place  of  destination  with 
the  remainder  of  her  cargo,  which  was  about  25/.  worth  of  coals. 
It  was  contended,  that  the  loss  sustained  was  a  general,  and  not  a 
particular  average ;  but  the  court  were  of  a  different  opinion.  Lord 
Kenyon^  C.  J.,  observing,  that  this  was  not  a  general  average, 
because  the  whole  adventure  was  never  in  jeopardy.  There  was 
not  any  pretence  to  say  that  the  persons  who  took  the  com  intended 
any  injury  to  the  ship,  or  to  any  other  part  of  the  cargo,  except 
the  com,  which  they  wanted  in  order  to  prevent  their  suffering  in  a 
time  of  scarcity ;  therefore  the  plaintiff  could  never  have  called  on 
the  rest  of  the  owners  to  contribute  their  proportion  as  upon  a 
general  average. 

It  is  not  every  object  of  value  which  has  been  held  liable  to  a  con- 
tribution for  average,  but  such  stores  only  as  are  termed  merces. 
Merces  has  never  been  held  to  extend  to  provisions,  but  includes 

(A)  Da  Cotta  t.  Newnham,  2  T.  R.  407  ;  (c)  Nesbitt  and  another  \,  lAuhington^ 

WiUiami  T.  London  Auurance,  1  M.  &  S.       4  T.  R.,  783. 
318. 
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only  the  cargo  put  on  board  for  the  purposes  of  commerce.  Hence 
it  has  been  holden  (d),  that  provisions  do  not  contribute  to  general 
average,  even  where  the  cargo  consisted  of  passengers  only,  in  a 
convict  ship. 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by  name, 
until  the  same  should  be  there  safely  discharged  and  landed,  rice 
free  of  particular  average,  and  the  ship  with  rice  and  other  goods 
arrived  within  the  limits  of  the  port  of  L.,  but  before  she  could  be 
brought  to  her  moorings  or  be  at  all  unloaded,  ran  aground  and  was 
wrecked,  and  the  whole  cargo  was  greatly  damaged,  and  was  taken 
out  of  her  in  craft,  and  carried  to  the  consignees  at  L.  and  sold, 
and  produced  upon  the  whole  little  more  than  sufficient  to  pay 
freight  and  salvage,  but  the  rice  did  not  produce  sufficient  to  pay 
the  freight :  it  was  holden  («),  that  this  was  a  case  of  particukur 
average  only,  and  therefore  as  to  the  rice  the  underwriter  was 
exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception  (  f ),  viz.  the  words 
''  unless  the  ship  be  stranded,''"  it  has  been  holden,  that  these  are 
words  of  condition,  and  that  if  such  condition  happens,  it  destroys 
the  exception  and  lets  in  the  general  words  of  the  policy  {g\  and 
that  the  underwriter  is  liable  for  an  average  loss  upon  the  articles 
specified  in  the  memorandum,  where  there  is  a  stranding,  although 
no  part  of  the  loss  happen  in  consequence  of  the  stranding,  pro- 
vided such  average  loss  arises  from  one  of  the  perils  msured 
against  (9).  And  the  underwriter  is  liable  (h)  for  a  loss,  the  proxi- 
mate cause  of  which  is  one  of  the  enumerated  risks,  although  the 
remote  cause  may  be  traced  to  the  negligence  of  the  master  and 
mariners. 

To  constitute  a  stranding,  it  is  essential  that  the  vessel  should  be 
stationary ;  the  striking  on  a  rock  where  the  vessel  remains  for  a 
minute-and-a-half  only,  is  not  a  stranding,  though  she  thereby 
receives  an  injury  which  eventually  proves  fatal  (i).     A  strand- 


(d)  Brown  v.  8tapyMon,A  Bingh.  119. 

(e)  Olennie  v.  The  London  Ats,  Comp», 
2  M.  &  S.  371. 

{/)  Cantillon  v.  London  Ass.,  cited  by 
Norton,  3  Burr.  1553 ;  2  Mag.  385  ;  Bur- 
nett  v.  Kensington,  7  T.  R.  210.  See 
note  of  former  trial  in  Peake's  Additional 
Cases,  p.  71. 

(ff)  Burnett  v.  Kensington,  7  T.  R.  210, 
recognized  by  Tinddl,    C.  J.,  delivering 


judgment  of  court  in  King^ford  t.  Mttr- 
shall,  8  Bingh.  463. 

(h)  Busk  V.  R,  E.  A.,  2  B.  &  A.  73 ; 
Walker  v.  Maitland,  5  B.  &A.  171,  cited 
by  Bayley,  }.,  in  Bishop  v.  Pentland,  7  B. 
&  C.  223  ;  Blgth  \.  Shepherd,  9  M.  &  W. 
765,  citing  Heyman  v.  Parish,  2  Campb. 
149. 

(i)  Macdougle  v.  The  Boyal  Ex,  Am. 
Co.,  1  Stark.  N.  P.  C.  130. 


(9)  "When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe  the 
loss  to  the  stranding,  as  being  the  most  probable  occasion  of  the  damage, 
though  that  fact  cannot  always  be  ascertained."  Per  Lord  Kenyon^  cTj., 
4  T.  R.  787. 
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^^S  W  ™Ay  ^  ^^  to  take  place  where  a  ship  takes  the  ground 
not  in  the  ordinary  course  of  the  navigation,  but  by  reason  of  some 
unforeseen  accident ;  for  the  mere  taking  of  the  ground  (/)  in  the 
ordinary  course  of  the  voyage,  is  not  a  stranding  within  the  mean- 
ing of  the  policy.  Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
ground  in  a  tide  harbour  in  the  place  where  it  was  intended  she 
should;  but  in  so  doing,  struck  against  some  hard  substance,  by 
which  two  holes  were  made  in  her  bottom,  and  the  cargo  damaged ; 
this  was  holden  (m)  not  to  be  a  stranding. 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and 
lefk  there,  and  she  took  the  ground,  and  when  the  tide  left  her, 
fell  over  on  her  side  and  bilged,  in  consequence  of  which  when  the 
tide  rose  she  filled  with  water,  and  the  goods  were  wetted  and 
damaged :  it  was  holden  (n),  that  this  was  a  stranding  to  entitle 
the  assured  to  recover  for  an  average  loss  upon  the  goods.  So 
where,  in  assumpsit  on  a  policy  on  goods  warranted  free  from 
average,  unless  the  ship  were  stranded,  it  appeared,  that  in  the 
course  of  the  voyage,  the  ship  was,  by  tempestuous  weather,  forced 
to  take  shelter  in  a  harbour,  and  in  entering,  it  struck  upon  an 
anchor,  and  being  brought  to  her  moorings,  was  found  leaky  and  in 
danger  of  sinking,  and  on  that  account  was  hauled  with  warps 
higher  up  the  harbour,  where  she  took  the  ground,  and  remained 
fast  there  for  half  an  hour ;  it  was  holden  (o),  that  this  was  a 
stranding  within  the  meaning  of  the  policy.  Where,  during  the 
coarse  of  a  voyage  upon  an  inland  navigation,  it  became  necessary, 
in  order  to  repair  the  navigation,  to  draw  off  the  water :  and  the 
ship,  in  consequence,  having  been  placed  in  the  most  secure  situa- 
tion that  could  be  found,  when  the  water  was  drawn  off,  went  by 
accident  upon  some  piles,  which  were  not  previously  known  to  be 
there :  it  was  holden  (p\  that  this  was  a  stranding  within  the  usual 
memorandum  in  the  policy,  the  accident  having  happened  not  in 
the  ordinary  course  of  such  voyage.  So  whore  a  ship  having  goods 
on  board,  was  compelled,  in  the  course  of  her  voyage,  to  put  into  a 
tide-harbour,  and  was  there  moored  alongside  a  quay,  in  the  usual 
place  for  ships  of  her  burthen.  It  became  necessary,  in  addition  to 
the  usual  moorings,  to  fasten  her  by  tackle  to  posts  on  the  shore,  to 
prevent  her  falling  over,  upon  the  tide  leaving  her.  The  rope,  not 
being  of  sufficient  strength,  broke  wlien  the  tide  left  the  vessel,  and 
she  fell  over  upon  her  side,  and  was  thereby  stove  in  and  greatly 
injured  :  it  was  holden  (q),  that  this  was  a  stranding.     So  where  the 

(k)  Per  Bayley,  J.,  in  Bishop  t.  Pent-  (m)  Kingtford  v.  Marshall,  8    Bingh. 

Itmd,  7  B.  &  C.  224.    The  case  of  Bishop  458. 

V.  Pemikmd  wai  recognized  in   WelU  v.  (n)  Carruihers  v.  Sydebotham,  4  M.  & 

ffopwoodt  3  B.  &  Ad.  20,  Parke,  J.,  dis-  S.  77. 

9eiUimae.  (o)  Barrow  v.  Bell,  4  B.  &  C.  736. 

(/)  Heame   ▼.   Edmunds,   1    Brod.   &  {p)  Rayner  y.  Godmond,  5  B.  &  A.  22b. 

Bingh.  388.  (7)  Bishop  v.  Pentiand,  7  B.  &  C.  219. 


962  INSURANCE. 

ship,  having  arrived  in  Hull  harbour,  was  in  the  course  of  discharging 
her  cargo  at  a  quay  alongside  of  which  she  was  moored.  At  low 
water  she  grounded  on  the  mud ;  but  on  one  occasion,  the  rope  by 
which  her  head  was  moored  to  the  opposite  side  of  the  harbour 
stretched,  and  the  wind  blowing  from  a  particular  quarter,  instead 
of  grounding  entirely  on  the  mud,  as  it  was  intended  she  should 
have  done,  she  partly  grounded  on  a  bank  of  rubbish  and  stones. 
This  grounding  was  holden  (r),  by  a  majority  of  the  judges,  to  be  a 
stranding.  It  will  be  remarked,  that  all  these  cases  were  decided 
upon  the  principle,  that  the  taking  the  ground  was  occasioned  by 
some  extraneous  and  accidental  cause ;  and  was  not  a  taking  of  the 
ground  in  the  usual  course  of  navigation.  According  to  Lord  Ten" 
terderiy  the  rule  which  may  fairly  be  collected  from  the  greater 
number  of  the  cases  is  this  : — '^  Whereas)  a  vessel  takes  the  ground 
in  the  ordinary  and  usual  course  of  navigation  and  management  in  a 
tide  river  or  harbour^  upon  the  ebbing  of  the  tide  or  from  a  natural 
deficiency  of  water  ^  so  that  she  may  float  again  upon  the  flaw  of  tide 
or  increase  of  watery  such  an  event  shall  not  be  considered  a  stranding 
within  the  meaning  of  the  memorandum.  But  where  the  ground  is 
taken  under  any  extraordinary  circumstances  of  time  or  place^  by 
reason  of  some  unusual  or  accidental  occurrence^  such  an  event  shall 
be  considered  as  a  stranding,*'  Where  goods  were  insured  free 
from  average,  unless  general  or  the  ship  be  stranded,  and  a  particular 
average  loss  was  incurred  by  the  stranding  of  a  lighter  conveying 
the  goods  from  ship  to  shore ;  it  was  holden  (0,  that  the  insurer  was 
not  liable.  The  assured  may  recover  an  average  loss  upon  a  damage 
by  stranding,  occasioned  by  the  neglect  of  a  Liverpool  pilot  ap- 
pointed under  stat.  37  Geo.  III.  c.  78,  while  the  ship  was  under  his 
conduct  (m). 

Where  there  is  neither  general  average  nor  stranding  (a;),  it  seems 
that  the  underwriter  is  not  liable  at  all,  if  the  commodity  specifically 
remain,  although  the  damage  sustained  may  amount  to  a  total  loss. 
The  Royal  Exchange  Assurance  Company  is  liable  for  a  total  loss 
upon  a  cargo  of  wheat,  where  the  ship,  from  the  perils  insured 
against,  becomes  incapable  of  pursuing  the  voyage,  and  another 
vessel  cannot  be  procured  to  forward  the  cargo  (y). 

7.  The  Date. 

Regularly  the  policy  should  be  dated  (z)^  that  is,  to  each  sub- 
scription, for  each  subscription  makes  a  distinct  contract,  the  day 
on  which,  and  the  month  and  year  in  which,  it  is  made  ought  to  be 

(r)  WelU  V.  Hopwood,  3  B.  &  Ad.  20.  C.  J.,  Park,  191,  2  ;    Coding  v.  F\ra9er, 

(*)  lu  Welh  Y.  Hopwood,  3  B.  &  Ad.  34.  Park,  181 ;  Marsh.  144. 

(/)  Hoffman  v.  Marhhall,  2  Bingh.  N.  (y)  Per  Lord  Ellenborongh,  C.  J.,  WtU 

C.  383 ;  2  Scott,  559 ;  see  poaty  p.  963.  son  v.  R,  E.  Ata.  Comp.  2  Camp.  623.    See 

(ii)  Carruthers  v.  Sydebotham^  4  M.  &  also  Manning  v.  Newnham^  ib.  624,  d.  ; 

S.  77.  3  Doug.  130,  S'.  C./  and  Anderwm  t.  Wai- 

(x)  Maton  v.  Skurray,  London  Sittings  lit,  2  M.  &  S.  240. 

after  H.  T.  1780,  coram  Lord  Mantfield,  (z)  Marsh.  241. 
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added.  The  insertion  of  a  date  may  tend  to  the  discovery  of  fraud, 
and  consequently  ought  not  to  be  omitted.  It  is  usual,  although 
not  essentially  necessary,  to  specify  the  sum  insured  :  and  the  mode 
of  doing  this  is,  by  writmg  the  sum  in  words,  and  not  in  figures,  in 
order  to  prevent  any  alteration  being  made. 

8.   The  Stamp, 

The  policy  must  be  duly  stamped  ( 10) ,  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  stamped  afterwards  (a). 

A  policy  of  insurance  was  subscribed  by  the  defendant  on  the 
6th  of  February,  1800  (6),  and  duly  stamped,  purporting  to  be  a 
policy  ^'on  goods  and  specie  on  board  of  ship  or  ships  sailing 
between  the  1st  of  October,  1799,  and  the  1st  of  June,  1800,  being 
the  property  which  should  first  sail  to  a  certain  amount,  and  upon 
the  vessels  carrying  the  goods."  After  the  1st  of  June,  1800,  but 
before  any  notice  of  the  determination  of  the  risk  (11)  had  been 
received^  a  memorandum  was  written  on  the  policy,  and  subscribed 
by  the  defendant,  whereby  it  was  agreed  to  extend  the  time  of 
sailing  to  the  1st  of  August,  1800.  It  was  holden,  that  although 
by  this  memorandum  the  time  of  sailing  was  extended,  yet  the 
object  of  the  insurance  continued  the  same  ;  and  consequently  the 
memorandum,  falling  within  the  proviso  contained  in  the  13th 
section  of  the  stat.  35  Geo.  III.  c.  63,  did  not  require  a  stamp. 

The  stat.  35  Geo.  III.  c.  63,  s.  13,  provides,  "that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law- 
fuUy  be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 
duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
that  such  alteration  be  wade  before  notice  of  the  determination  of 
the  risk  originally  insured^  ^c,  and  so  that  the  thing  insured  shall 
remain  the  property  of  the  same  persons  ;  and  so  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allovred  by  this 
act ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by 
means  of  such  alteration^  The  words  "  the  thing  insured  shall 
remain  the  property,  &c."  apply  to  one  identical  and  continued 
subject-matter  all  along  remaining  the  property  of  the  same  pro- 
prietor, and  will  not  comprehend  a  case  where  the  thing  last  in- 

(a)  Roderick  v.  Hovily  3  Campb.  103.         East,  273. 

(b)  Kenaingtim  t.  Inglit,  in  errors   8 


(10)  For  the  amount  of  the  stamp  duties,  see  stat.  7  &  8  Vict.  c.  21. 

(11)  By  these  words  "determination  of  the  risk,"  is  to  be  understood 
either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the  final  end  and 
conclusion  of  the  voyage.  Per  Lord  Ellenborough,  C.  J.,  delivering  judg- 
ment of  court  in  Kensinaton  v.  Inglis^  8  East,  291. 
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Bured  is  not  only  in  fact,  but  in  name  and  kind,  as  a  specific  object 
of  insurance,  essentially  different  from  the  thing  first  insured,  and 
which  begins  also  to  have  an  existence  at  a  much  later  period  than 
the  other,  and  when  the  thing  first  insured  scarcely,  or  in  a  small 
degree  only,  remains  or  continues  to  exist  at  all.     Hence,  where 
the  original  policy  was  ''on  ship  and  outfit y*'  at  and  from  London 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there,  Bnd  at 
and  thence  to  Great  Britain,  &c. ;  and  after  the  ship  had  sailed  on 
the  voyage  insured,  by  consent  of  the  underwriters,  the  policy  was 
alterea,  and  declared  to  be  on  the  ship  and  goods^  instead  of  the  diip 
and  outfit.     It  was  holden,  that  as  the  outfit  for  such  a  voyage  as 
was  described  in  the  policy  differed  materially  from  what  was  com- 
prehended under   the  term  goods^  the  policy  in  its  altered  state 
required  an  additional  stamp  within  the  meaning  of  the  preceding 
section  (c).     It  was  holden  afterwards,  that  the  assured  could  not 
recover  upon  the  policy  in  its  original  state,  as  an  assurance  on 
''  ship  and  outfit,'^  by  reason  of  the  alteration  apparent  on  the  face 
of  the  instrument,  such  alteration  having  been  made  by  the  parties 
interested  (df).     But  where  a  broker  instructed  to  effect  a  policy  on 
goods,  effected  it  on  ship  :  and  the  mistake  was  afterwards  rectified 
by  the  underwriter  subscribing  a  memorandum  in  the  mamn :  it 
was  holden,  that  a  new  stamp  was  not  necessary  («).     So  ^ere  a 
mistake  was  made  by  an  agent  in  declaring  the  interest  in  the 
margin  of  the  policy  to  be  on  a  ship  by  a  wrong  name;  it  was 
holden,  that  it   might  be  rectified  by  inserting  the  true  name, 
without  a  fresh  stamp  (/).     A  policy  was  effected  at  four  guineas 
per  cent,  on  hemp  marked  R.  and  valued,  with  certain  returns  of 
premium,  upon  arrival  at  certain  ports,  and  warranted  to  sail  before 
the  20th  of  August,  which  was  a  summer  risk  and  premium.     By 
a  memorandum  indorsed,  the  underwriter,  for  four  guineas  addi- 
tional and  the  return  of  five  shillings  less  for  arrival,  absolved  the 
assured  from  the  warranty  of  sailing  before  the  20th  of  August,  so 
making  it  a  winter  risk,  and  withdrew  the  mark  of  the  hemp ;  it 
was  holden  {g\  that  these  alterations  might  be  made  by  stat.  35 
Geo.  III.  c.  63,  s.  13,  without  any  new  stamp.     Policy  on  goods  at 
and  from  Stockholm  to  Swinemunde ;  and  the  ship  being  driven 
into    Wisby  on   the    20th  May,  and  detained  there  till  the  9th 
October,  the  assured,  on  1st  July,  wrote  to  their  agents  in  London, 
"  that  the  captain  had  been  ordered  to  proceed  to  Konigsberg,  as 
they  were  not  certain  whether  the  enemy  might  be  at  Swmemunde 
or  not,  and  that  the  passage  to  Konigsberg  was  nearly  the  same, 
but  rather  the  shortest  and  safest,  and  they  desired  the  agents  to 
arrange  the  matter  with  the  underwriters;'^  which  letter  the  agents 
receiving  on  the  12th  July,  applied  to  the  underwriters  for  their 

(c)  Hill  V.  Patten,  8  East,  373,  cited  in  C.  264. 

Bathe  V.  Taylor,  15  East,  415.  («)  Sawtell  v.  Loudon,  5  Tannt.  359. 

(rf)  French  v.  Patten,  9  East,  351 ;  1  (/)  /2o&fn«onv.  Tburay,  1  M.&S.217. 

Campb.  72,  cited  in  Reed  v.  Deere,  7  B.  &  (g)  Hubbard  y.Jaekton,  A  Tamit.  169. 
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consent  to  alter  the  policy,  by  adding  the  words  '^  Konigsberg  or 
Memel  ^  after  *^  Swinemunde, '  which  consent  was  obtained ;  and 
the  ship  and  goods  were  afterwards  lost  in  their  voyage  to  Konigs- 
berg ;  it  was  holden  (A),  that  this  alteri^ion  did  not  require  a  new 
stamp.  So  where  the  policy  was,  '^  at  and  from  Liverpool  to 
Quebec/'  and  afterwards,  by  a  memorandum  at  the  foot,  it  was 
changed  to  "  from  Liverpool  to  St.  John's,  New  Brunswick ;"  it  was 
holden  (i),  that  a  new  stamp  was  not  necessary.  Policy  of  in- 
surance on  ship  and  goods  at  and  from  Cuba  to  Liverpool,  with 
liberty,  '^  in  that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay 
at,  any  ports  or  places  whatsoever ;  and  with  leave  to  discharge  and 
take  in,  at  any  ports  or  places  she  might  touch  at,  without  prejudice 
to  that  insurance;"  the  insured,  after  subscription  of  the  policy^ 
inserted  in  the  body  of  it  the  words,  ^^  with  leave  to  call  off  Ja- 
maica," to  which  interpolation  all  the  underwriters  assented,  without 
increase  of  premium,  except  the  defendant,  who,  being  out  of  the  way, 
was  not  applied  to.  The  captain  sailed  from  Cuba  with  eight  men, 
engaged  to  navigate  to  Liverpool,  and  two  to  Jamaica,  being  unable, 
at  Cuba,  to  procure  ten  men  fthe  proper  complement  of  the  crew) 
for  Liverpool.  She  then  toucned  at  Jamaica,  for  the  sole  purpose 
of  landing  the  two  men,  and  procuring  others  in  their  stead ;  and, 
having  accomplished  this  purpose,  was  lost  on  the  voyage  from 
Jamaica  to  Liverpool :  it  was  holden  (A),  1st,  that  this  was  a  mate- 
rial alteration  of  the  policy,  and  rendered  it  void ;  2nd,  that  the 
ship  ¥^as  not,  as  to  the  crew,  seaworthy  for  the  whole  voyage,  (as 
she  ought  to  have  been,)  when  she  sailed  from  Cuba ;  3rd,  that  the 
circumstance  of  her  having  become  seaworthy  after  her  leaving 
Cuba,  and  before  the  loss,  did  not  entitle  the  plainti£F  to  recover. 

A  policy  on  a  ship,  lost  or  not  lost,  is  good(/),  the  ship  having 
been  accepted  for  insurance  and  the  premium  paid  bemre  loss, 
although  the  policy  was  not  actually  executed  and  stamped  till  losB 
bad  happened,  and  both  insurer  and  assured  knew  it. 

Rule  of  Construction. — The  same  rule  of  construction  which 
applies  to  all  other  instruments,  applies  equally  to  a  policy  of  as- 
surance (m),  viz.  that  it  is  to  be  construed  accoraingto  its  sense  and 
meaning,  as  collected  in  the  first  place  from  the  terms  used  in  it, 
which  terms  are  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  generally,  in  respect  to  the  subject- 
matter,  as  by  the  known  usage  of  trade  or  the  like,  acquired  a 
peculiiur  sense  distinct  from  the  popular  sense  of  the  same  words,  or 
unless  the  context  evidently  points  out  that  they  must,  in  the  par- 

(k)  RmmHrom  and  another  t.  Bell,  5  M.  4  Ney.  &  M.  701. 

&  S.  267.  (m)  Lord  Bllenbwough,  C.  J.,  deliver- 

(t)  Brockelhank  v.  Suffrue,  1  B.  &  Ad.  ing  judgment  of  court  in  Robertson  v. 

81.  French,  4  East,  135,  recognized  by  Lord 

(1)  Forthaw  v.  Chabert,    2    Brod.   &  Tenterden,  C.  J.,  delivering  judgment  of 

Bingh.  158.  court  in  Hunter  v.  Leaihley,  10  E.  &  C. 

(/)  Mfd  ▼.  Damson,  3  A.  &  E.  303  ;  871. 
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ticular  instance,  and  in  order  to  effect  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies  of  assort 
ance  and  other  instruments  in  this  respect,  is,  that  the  greater  part 
of  the  printed  language  of  them^  being  invariable  and  uniform,  has 
acquired,  from  use  and  practice,  a  known  and  definite  meaning,  and 
that  the  words  superadded  in  writing,  subject  indeed  always  to  be 
governed  in  point  of  construction  by  the  language  and  terms  with 
which  they  are  accompanied,  are  entitled,  nevertheless,  if  there 
should  be  any  reasonable  doubt  upon  the  sense  and  meaning  of  the 
whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 

f)rinted  words ;  inasmuch  as  the  written  words  are  the  immediate 
anguage  and  terms  selected  by  the  parties  for  the  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula, 
adapted  equally  to  their  case,  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  subjects. 


fte/ii- 


III.   What  Persons  may  be  Insured^  p.  956  ;   Who  may 
surers^  p.  957 ;   What  may  be  Insured,  p.  957. 

What  Persons  may  be  Insured. 

Is  this  country  all  persons,  whether  British  subjects  or 
may,  in  general,  be  insured.  But  an  action  cannot  be  maintained 
on  a  policy  at  the  suit  or  on  the  behalf  of  an  alien  enemy  during 
war,  although  the  property  insured  be  of  British  manufacture,  and 
exported  from  this  country  (n). 

Where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the 
king^s  license,  an  assurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust;  and 
although  the  king's  license  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  ship-owner,  (being  an 
alien  enemy,)  in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest  (o). 

An  English  subject  who  lives  and  carries  on  trade  under  the  pro- 
tection and  for  the  benefit  of  a  hostile  state,  and  who  is  so  far  a 
merchant  settled  in  the  state  that  his  goods  would  be  liable  to  con- 
fiscation in  a  court  of  prize,  is  not  to  be  considered  as  entitled  to 
sue  as  an  English  subject  in  an  English  court  of  justice.     Residing 

(n)  Brandon  y.  Netbitt,  6  T.  R.  23;       p.  992. 
Brittow  T.  Towertf  6  T.  R.  35.      See  also  (o)  Kennngton  v.  InglU,  8  East,  273,  re- 

Ftindt  V.  Watert,  15  East,  260,  and  pott,      cognized  in  Flindt  t.  Watert,  15  East,  266. 
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under  the  aUegiance  and  protection  of  a  hostile  state^  he  may  be 
considered,  to  all  civil  purposes,  as  much  an  alien  enemy  as  if  he 
were  bom  there.  But  if  he  reside  in  a  neutral  country,  he  is  entitled 
to  all  the  privileges  of  a  neutral  country  (p). 

• 

Who  may  be  Insurers. 

At  the  common  law,  any  person  in  his  individual  and  separate 
capacity,  or  any  number  of  persons  forming  a  society  or  partner^ 
ship,  might  have  been  insurers;  but  the  stat.  6  Geo.  I.  c.  18, 
authorized  the  king  to  grant  charters  to  two  distinct  companies  for 
assurance  of  ships,  goods,  and  merchandizes  at  sea,  or  going  to  sea, 
and  for  lending  money  on  bottomry,  and  in  pursuance  of  the  powers 

E'ven  by  this  statute,  the  Roysd  Exchange  Assurance  and  the 
ondon  Assurance  Companies  were  established  by  charters,  bearing 
date  the  22nd  day  of  June,  1720  :  and  by  the  12th  section  of  the 
before-mentioned  statute,  it  was  enacted,  that  "all  corporations, 
societies,  and  partnerships  (other  than  the  two  corporations)  should 
be  restrained  from  underwriting."  By  stat.  5  Geo.  IV.  c.  114,  s.  1, 
this  restraint  was  removed,  Bxxd  now  any  corporation  or  body  politic, 
society,  or  partnership,  or  persons  acting  in  any  society  or  partner- 
ship, may  grant,  sign,  and  underwrite  any  policy  of  assurance,  upon 
any  ship  or  goods,  at  sea  or  going  to  sea,  or  lend  money  by  way  of 
bottomry.  But  by  the  2nd  section,  it  is  provided,  that  this  act 
shall  not  affect  the  rights  and  privileges  of  the  corporations  of  the 
Royal  Exchange  and  London  Assurance,  otherwise  than  by  making 
it  lawful  for  other  corporations  and  bodies  politic,  and  persons 
acting  in  societies  or  partnership,  to  grant  and  make  such  policies 
of  assurance  and  contracts  of  bottomry.  It  may  be  remarked,  that 
the  object  of  the  12th  section  of  the  statute  of  George  I.  was 
merely  to  avoid  marine  insurances  entered  into  by  corporations  and 
partnerships,  other  than  the  two  privileged  corporations:  for  it 
was  expressly  declared,  at  the  close  of  that  section,  that  any  private 
persons  might  underwrite  as  fully  and  beneficially  as  before  that 
statute,  provided  they  did  not  underwrite  upon  the  account  or  risk 
of  a  corporation,  or  persons  acting  in  partnership. 

What  may  be  Insured. 

The  subjects  of  marine  insurance  are,  ships,  goods,  merchandize, 
freight  (j),  bottomry,  and  respondentia  interest ;  a  special  interest 
in  goods,  as  the  lien  of  a  factor  (r)  ;  money  expended  by  the  cap- 
tain for  the  use  of  an  East  India  ship  (s)  :  the  captain^s  commission 

(p)  See  BPCormeli  v.  Hector,  3  Bos.  &  362. 

Pol.    113,  and  WUliMtm   ▼.  Patteson,   7  (r)  Park,  14. 

Taunt.  449.  («)  Gregory  y.  Chrittie,  Park,  14 1  3 

(9)  Montgomery  ▼.  Eggingion,  3  T.  R.  Doug.  419. 
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and  privileges  in  an  African  trade  ship  (t)  (12) ;  the  profits  ex- 
pected to  arise  from  a  cargo,  as  from  a  cargo  of  mola^es  (tc),  or 
from  a  cargo  employed  in  the  trade  on  the  coast  of  Africa  (x).  But 
a  mere  expectation  without  any  interest  is  not  insurable;  as 
where  (y)  a  vessel  not  having  strictly  complied  with  the  provisions 
of  a  French  law  by  which  a  bounty  is  given  to  ships  fishing  in 
certain  latitudes  under  certain  conditions,  and  therefore  not  being 
entitled  to  the  bounty  as  a  matter  of  right ;  it  was  holden,  that 
although  it  was  the  practice  of  the  French  government  to  allow 
the  bounty  to  vessels  under  similar  circumstances,  without  inquiry 
as  to  the  strict  performance  of  the  conditions,  such  an  expectation 
of  the  bounty  was  not  an  insurable  interest.  With  respect  to  an 
insurance  on  freight,  it  is  to  be  observed ;  1st,  that  freight  ought 
to  be  insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods  (z)  ;  and  2ndly,  unless  an  inchoate  right 
to  the  freight  has  commenced,  the  assured  will  not  be  entitled 
to  recover.  The  risk  does  not  attach  until  the  goods  are  either 
actually  shipped  on  board,  or  until  there  is  an  actual  contract  for 
shipping  them  (a).  In  an  action  upon  a  policy  of  insurance  upon 
ship  and  freight  (b),  it  appeared  that  the  ship  had  been  destroyed 
by  a  tempest,  before  the  goods,  which  were  ready  to  be  shipped 
were  actually  on  board.  Leet  C.  J.,  was  of  opinion,  that  the  plain- 
tiff was  not  entitled  to  recover  for  freight,  as  the  goods  not  having 
been  actually  on  board,  the  plaintiff's  right  to  freight  had  not  com- 
menced. But  where  the  right  to  freight  has  commenced,  as  if  part 
of  the  goods  are  on  board,  and  the  rest  ready  to  be  shipped,  the 
plaintiff  will  be  entitled  to  recover  on  an  insurance  on  freight  (c). 

(0  iTtfi^  T.  Glover,  2  Bos.  &  Pul.N.R.  (p)  Devanx  v.  Steele,  6  Bingh.  N.  C. 

206.  358. 

(«)   Grant    v.  Parkiruon,  Park,  402;  {z)  Baillie^,  MoudtgHani^Ful^  90, 

Marsh.  Ins.  97,  2nd  edit. ;   S,  C.  more  (a)  Flint  Y,Flemyng,  1  B.  &  Ad.  45. 

fully  reported,  3  Doug.  16  (13).  (b)  Tonge  v.  Watte,  Str.  1251. 

(x)  Barclay  v.  Coueine,  2   East,  544.  (c)  Mtmtgomery  t.  EffffinfftOMf  3  T.  R. 

See  also  Hodgson  t.  Glover,  6  East,  316.  362. 

(12)  The  policy  of  the  law  considers  the  insurance  of  seamen's  wages, 
or  of  anything  to  be  received  at  the  end  of  the  voyage  in  lieu  of  wages,  as 
illegal*.  The  law  of  England,  following  the  marine  law,  does  not  allow 
the  mariners  any  wages,  unless  the  ship  earn  freight.  This  law  would  be 
completely  evaded,  if  the  mariners  could  insiure  their  wages ;  but  there  is 
not  any  such  rule  as  to  the  captain.  An  insurance,  however,  on  money 
lent  to  the  captain,  payable  out  of  the  freight,  is  illegal  f. 

(13)  An  insurance  may  be  effected  on  profits  generally,  without  more 
description  J,  and  engrafted  upon  a  policy  on  ship  and  goods  in  the  com- 
mon printed  form  for  a  certain  voyage ;  with  a  return  of  premium  for 
short  interest :  the  assured  proving  an  interest  in  the  cargo. 

*  See  Webeter  v.  De  Tasiet,  7  T.  R.  157. 
t  Wilson  V.  R.  Ejp.  Ass.  Com.,  2  Campb.  626. 
I  Eyre  v.  Glover,  16  East,  218  ;  3  Campb.  276. 
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So  where  (d)  plaintiff,  a  ship-owner,  effected  a  policy  on  freight  at 
and  from  the  Coromandel  coast  to  Bourbon :  the  ship  put  into  port 
on  the  Coromandel  coast  for  repairs;  the  plaintiff  purchased  a 
cargo,  and  had  it  ready  to  be  sent  on  board  in  storehouses  about 
seven  miles  from  the  port.  The  ship  was  lost  by  an  accident  in 
getting  out  of  dock.  It  was  holden,  that  the  cargo  being  ready 
when  the  ship  was  about  to  leave  the  dock,  the  risk  attached.  So, 
where  a  ship  was  chartered  for  a  voyage  from  London  to  Teneriffe, 
where  she  was  to  take  wine  on  board,  and  to  carry  it  to  the  West 
Indies,  and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  voyage  so  much  per  pipe,  and  the  vessel  set  sail, 
but  was  captured  before  she  arrived  at  Teneriffe  (e) ;  it  was  holden, 
that,  as  in  this  case  the  inchoate  right  to  freight  commenced  from 
the  inception  of  the  voyage,  that  is,  the  instant  the  ship  sailed  from 
London,  the  plaintiff  was  entitled  to  recover  on  a  policy  on  freight. 
N.  In  this  case  the  policy  was  a  valued  poUcy  on  freight  ^^  at  and 
from  London  to  Teneriffe,  and  at  and  from  thence  to  the  West 
Indies.''  So  where  an  insurance  was  made  by  ship-owners  on 
freight  of  a  certain  ship  (/)  **  at  and  from  Dominica,^  &c.  to 
London,  and  it  appeared  that  the  ship  had  been  chartered  for  a 
voyage  from  London  to  Dominica,  and  back  to  London^  the  char- 
terers agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at  Dominica 
a  full  cargo  at  the  current  freight  for  London ;  the  ship  having 
arrived  at  Dominica,  and  delivered  her  outward  bound  cargo,  was 
captured  while  she  lay  at  Dominica,  before  any  part  of  the  home- 
bound  cargo,  which  was  ready  to  be  loaded,  could  be  put  on  board. 
An  endeavour  was  made  to  distinguish  this  case  from  the  preceding 
case  of  Thompson  v.  Taylor,  on  the  ground,  that' there  the  insurance 
was  on  a  valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe,  and  at  and  from  thence  to  the  West  Indies ; 
and  which,  as  it  was  said,  turned  on  the  entirety  of  the  voyage 
insured,  the  freight  being  covenanted  to  be  paid  for  the  said 
voyage,  according  to  a  stipulated  rate  per  pipe  for  500  pipes  of 
wine  ;  whereas  this  was  an  open  policy,  and  the  freight  was  to  be 
estimated  according  to  the  quantity  of  goods  on  board,  of  which 
there  never  were  any,  and,  tnerefore,  no  inception  of  the  freight, 
and,  consequently,  not  of  the  insurance  upon  it :  and  this,  it  was 
irgrued,  was  the  same  as  if  the  ship  had  sailed  from  Dominica 
without  any  goods  on  board ;  but  the  objection  was  overruled ;  Lord 
tUlenhoraugh,  C.  J.,  observing,  that  it  was  clear  that  the  under- 
writer was  liable,  upon  the  authority  of  Thompson  v.  Taylor,  the 
Voyage  having  commenced  in  which  the  freight  was  to  be  earned 
According  to  the  terms  of  the  charter-party,  which  made  it  one 
entire  contract,  and  which  voyage  was  insured  by  the  policy ;  that 
in  Thompson  v.  Taylor,  the  loss  happened  before  the  ship  arrived 

{(S)  Dttaux  T.  J* Anton,  5  Bingh.  N.  C.  (e)  Thompton  t.  Taylor,  6  T.  R.  478. 

^19.  (/)  Homeaaile  y.  Suari,  7  Etit,  400. 
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at  Teneriffe,  where  she  was  going  to  fetch  her  freight,  and  yet  the 
underwriter  was  holden  to  be  liable.     Freight  may  be  insured  for 
part  of  an  entire  voyage  (g)  ;  and  if  the  ship  be  on  the  voyage  in- 
sured when  the  loss  happens,  the  assured  will  be  entitled  to  recover, 
although  the  ultimate  destination  of  the  ship  was  not  disclosed  to 
the  underwriter.     On  a  policy  on  goods  at  and  from  Plymouth  to 
Malta,  with  liberty  to  touch  at  Penzance,  or  any  other  port  in  the 
channel  to  the  westward,  for  any  purpose  whatever,  beginning  the 
adventure  from  the  loading  the  goods  on  board  the  ship  as  above ; 
it  was  holden  (A),  that  goods  loaded  at  Penzance  were  protected 
by  the  policy.     A  policy  on  freight,  at  and  from  the  ship''8  port 
of  loading  at  J.  to  her  port  of  discharge,  with  leave  to  call  at 
intermediate  ports,  beginning  the  adventure  on  the  goods   firom 
the  loading,  as  aforesaid,  with  leave  to  discharge^  exchange,  and 
take  on  board  goods  at  any  port  she  mag  call  at,  without  being 
deemed  a  deviation,   covers  the   freight  of  goods  loaded  at  an 
intermediate  port,   and  therefore,  where  the  ship  having  sailed 
with  a  cargo  loaded  at  J.  was,  during  the  voyage,  cast  on  shore  at 
an  intermediate  port,  and  lost  a  part  of  her  cargo,  and  took  on 
board  other  goods  at  that  port  to  complete  her  cargo,  and  arrived 
at  her  port  of  discharge,  and  earned  freight;    it  was  holden (t), 
that  the  assured,  who  had  abandoned  to  tne  underwriter  upon  in- 
telligence of  the  loss,  and  had  adjusted  with  him  as  for  a  total  loss, 
was  liable  to  the  underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the  expenses 
attendant  upon  procuring  the  said  freight.     In  an  action  on  a  policy 
on  freight  it  appeared,  that  the  ship  in  the  course  of  her  voyage 
having  been  injured  by  a  peril  of  the  sea,  was  obliged  to  put  into  a 
port,  and  land  the  whole  of  her  cargo.     Part  of  her  cargo  had 
been  so  wetted  by  sea-water  that  it  could  not  be  reshipped  without 
danger  of  ignition,  unless  it  went  through  a  process  which  would 
have  detained  the  vessel  six  weeks,  and  have  been  attended  with 
expense   equal  to  the  freight.     Under  these  circumstances,  the 
master  sold  these  goods,  and  finding  he  could  not  obtain  others,  he 
sailed  on  his  voyage,  and  arrived  at  his  port  of  destination  with  the 
rest  of  his  cargo.     The  master^s  proceedings  were  such  as  a  prudent 
man  iminsured  would  have  adopted.     It  was  holden  (A),  that  the 
underwriters  were  not  liable  for  the  loss  of  the  freight  of  these  goods. 
A  ship-owner  is  entitled  (Z)  to  recover  upon  a  policy  of  insurance  for 
freight  for  a  loss  accruing  to  him  by  reason  of  his  having  been  de- 
prived of  the  means  of  carrying  his  own  goods  in  his  own  ship.     A 
homeward  policy  on  freight  (m),  at  and  from  A.,  attaches  when  the 

(ff)  Taylor  t.  WiUon,  15  East,  324.  (Q  Flint  v.  Flemynp,  1  B.  &  Ad.  45, 

(A)  Violett  V.  AUnutt,  3  Taunt.  419,  recognized  in  Deeato'T.  J '^luon,  5  Bing^ 

recognized  in  Ltathly  ▼.  Hunter^  7  Bingh.  N.  C.  519. 

529.  (m)  WilUamaon  ▼.  Jwut,  1  M.  &  Rob- 

(i)  Barclay  v.  Stirling,  5  M.  &  S.  6.  88,  Lyndhurtt,  C.   B.     See  JDetmur  ▼. 

{k)  Mordy  v,  Jone»,  4  B.  &  C.  394;  J*An9on,ttbi  sup, 
BrockUbank  v.  Suyrue,  1  M.  &  Rob.  102. 
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ship  is  at  A.  in  a  condition  to  begin  to  take  in  her  homeward  cargo, 
which  is  a  question  of  fact  for  the  jury. 


IV.  Of  Losses,^ 

1.  By  Perth  of  the  Sea,  p.  961. 

2.  By  Capture,  p.  963. 

3.  By  Arreeta,  ^c.,p.  965. 

4.  By  Barratry,  p.  967. 

5.  By  Fire,  p.  970- 

6.  By  other  Loeses,  p,  971  • 

1.  By  Perils  of  the  Sea, — Losses  by  perils  of  the  sea  are  under- 
stood to  mean  only  such  as  proceed  from  mere  sea  damage  (n), 
that  is,  such  as  arise  from  stress  of  weather,  winds,  and  waves,  from 
lightning  and  tempests,  from  striking  against  rocks,  from  sands,  &c» 
A  loss  occasioned  by  another  ship  running  down  the  ship  insured, 
through  gross  negligence,  is  a  loss  by  perUs  of  the  sea  (o).  If  there 
has  not  been  any  intelligence  received  of  a  ship  within  a  reasonable 
time  after  she  has  sailea  (j9  ),  it  will  be  presumed,  that  she  foun- 
dered at  sea,  and  the  assured  may  maintain  an  action  against  the 
underwriter,  stating  the  loss  to  have  happened  by  the  vessel  sinking 
at  sea  (g).  What  shall  be  deemed  a  reasonable  time,  must  depend 
on  the  distance  and  length  of  the  voyage,  &c.  Evidence  of  the 
vessel  having  sailed  on  her  intended  voyage  on  such  a  day,  and  not 
having  been  heard  of  since,  is  the  best  evidence  of  which  the  nature 
of  such  a  case  admits,  and  consequently  will  be  sufficient  to  support 
the  action.  It  is  not  necessary  to  call  witnesses  from  the  vessel's 
port  of  destination ;  it  is  sufficient  to  prove  that  she  was  not  heard 
of  in  this  country  after  she  sailed  (r).  But  it  must  be  shown,  that 
when  the  ship  left  the  port  of  outfit,  she  was  bound  on  the  voyage 
insured  (s).  For  this  purpose  the  convoy  bond  (t)  mentioning  the 
port  of  destuiation  in  the  common  form,  or  a  license  (u),  iaprimd 
fade  evidence.  Insurance  on  goods  by  a  certain  ship  from  Leghorn 
to  Lisbon.  At  the  trial  in  1826,  the  evidence  was,  that  the  vessel 
with  the  goods  insured  on  board,  sailed  from  Leghorn  in  April,  1821, 
for  Lisbon  ;  that  she  never  arrived  at  that  place  :  and  that,  a  few 
days  after  her  departure  from  Leghorn,  the  witness  heard  that  she 
had  foundered  at  sea,  but  that  the  crew  were  saved  :  holden  (:r),  that 
this  was  sufficient  primd  facie  evidence  of  a  loss  by  perils  of  the  sea, 

(»)  Manh.  416.  (r)  Twemlow  t.  Onrin,  2  Campb.  85. 

io)  Stmith  y,  Scott,  4  Taunt.  126.  ($)  Cohen  ▼.  Hinckley,  2  Campb.  51 ; 

ip)  Park,  105.  Koster  v.  Tnnee,  Ry.  &  M.  333. 

(f)   Green  ▼.  Brown,  Str.  1199.     See  (t)  2  Campb.  51. 

^Iso  Newlfy  ▼.  Read,  Sittings  after  M.  T.  (u)  Marehali  v.  Parker,  2  Campb.  69. 

X763,  coram  IxHrd  Manefield,  C.  J.,  Park,  (x)  Koeier  t.  Reed,  6  B.  &  C.  19. 
^06. 
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and  that  it  was  not  DeceasaryfortlieiJabitifftocaDany  of  theerew, 
or  to  account  for  their  non-attendance. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship,  being  dis- 
abled by  the  perils  of  the  sea  from  pursuing  her  Toyage,  was  obliged 
to  put  into  port  to  repair ;  and,  in  order  to  defray  the  expenses  of 
such  repairs,  the  master,  having  no  other  means  of  raising  money, 
sold  part  of  the  goods,  and  applied  the  proceeds  in  payment  of  these 
expenses.  It  was  holdcn  (y),  that  the  underwriter  was  not  answer- 
able for  this  loss.  Under  a  count  for  a  loss  by  perils  of  the  sea  (2), 
evidence  that  the  ship  was  destroyed  by  a  species  of  worms,  which 
infest  the  rivers  of  Africa,  was  holden  not  to  support  the  declarati<Mi. 
If  a  ship  hove  down  on  a  beach  within  the  tideway  to  repair,  be 
thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned  by  the  perils 
of  the  sea  (a).  A  transport  in  the  service  of  government,  was  in- 
sured for  twelve  months,  during  which  she  was  ordered  into  a  diy 
harbour,  the  bed  of  which  was  uneven,  and  on  the  tide  having  left 
her,  she  received  damage  by  taking  the  ground ;  it  was  holden  (&X 
that  this  was  a  loss  by  a  peril  of  the  sea.  So  in  an  insurance  oa 
goods  in  a  ship  warranted  free  from  capture  and  seizure.  The  ship 
was  stranded  on  a  shoal  within  a  few  miles  of  the  port  of  destination, 
and  disabled  from  proceeding ;  but  while  she  lay  in  the  sand,  she 
was  seized  by  the  commander  of  the  place  at  which  she  was  stranded ; 
and  the  goods  were  confiscated  by  him :  it  was  holden  (c)  a  loss  of 
the  goods  by  the  perils  of  the  sea. 

A  policy  was  effected  on  living  animals,  warranted  free  from 
mortality  and  jettison.  In  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  the  storm, 
were  killed ;  and  others,  from  the  same  cause,  received  such  injury 
that  they  died  before  the  termination  of  the  voyage  insured.  It 
was  holden  ((/),  that  this  was  a  loss  by  a  peril  of  the  sea,  for  which 
the  underwriters  were  liable.  In  a  similar  case,  where  it  was 
found  in  the  special  verdict,  that  a  certain  usage,  with  respect  to 
such  policies,  prevailed  amongst  the  underwriters  subscribing  poli- 
cies at  Lloyd's  Coffee-house  in  London,  and  merchants  and  others 
effecting  policies  there,  and  that  the  policy  in  question  was  effected 
at  Lloyd's  Coffee-house  ;  but  it  was  not  found  that  the  plaintiff  was 
in  the  habit  of  effecting  policies  at  that  place :  it  was  holden  (e), 
that  this  usage  was  not  sufficient  to  bind  the  plaintiff.  An  aver- 
ment of  loss  by  perils  of  the  sea,  is  not  supported  by  proof  that  the 
vessel  was  sunk  in  consequence  of  being  fired  upon  by  another 

(y)  Powell  and  another  t.  Gudgeon,  5  227. 
M.  &  S.  431 ;  Sarquy  t.  Hobton,  2  B.  &  (b)  Fletcher  ▼.  Tnglii,  2  B.  &  A.  315. 

C.  7  ;  judgment  affirmed  on  error,  in  Ex.  (c)  Hahn  v.  Corbett,  2  Bingh.  205. 

Chr.  4  Bingh.  131,8.  P.  (^  Lawrence  v.  Aberdein,  5  B.  &  A. 

(z)  Rohl    V,    Parr^    London    Sittings  107. 
after  II.  T.  1796,  Park,  105.  (e)  Gabay  and  another  ▼.  Uoyd,  3  B. 

(fl)  Thompion  v.  Whitmore,  3  Taunt.  &  C.  793. 
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Tessel,  under  a  mistake  (/).  It  is  the  province  of  the  jury  to  de- 
termine whether  the  cause  of  the  loss  be  a  peril  of  the  sea  or  not  (a). 
In  cases  of  insurances  upon  goods,  where,  by  the  terms  of  the 
policy,  the  underwriter  is  to  continue  liable  until  the  goods  are 
safely  landed,  if  one  of  the  public  lighters,  entered  at  Waterman'^s 
Hall,  be  employed  for  the  purpose  of  knding  the  goods,  and  the  goods 
sustain  a  damage  on  board  such  lighter,  without  any  negligence  on 
the  part  of  the  lighterman,  the  underwriter  will  be  responsible  for 
the  loss  (A) ;  but  if  the  owner  of  the  goods  chooses  to  employ  his 
own  private  lighter  to  land  them  (i)  ;  or  if  after  the  goods  are  put 
on  board  a  public  lighter,  the  owner  takes  them  into  his  own  cus- 
tody and  possession,  and  discharges  the  lighterman  (A),  the  under- 
writer in  such  cases  will  not  be  liable.  See  Hoffman  v.  Marshall^ 
2  Bingh.  N.  C.  383  ;  2  Scott,  659  ;  and  ante,  p.  952. 

2.  Loss  by  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state  of 
public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the 
policy  (/),  it  is  not  necessary  that  the  ship  should  be  condemned, 
or  carried  into  any  port  or  fleet  of  the  enemy.  In  every  case  of 
capture  (m),  the  insurer  is  answerable  to  the  extent  of  the  sum 
insured  for  the  loss  actually  sustained.  This  may  be  either  total, 
as  where  the  thing  insured  is  not  recovered  again ;  or  partial,  as 
where  the  ship  is  recaptured  or  restored  before  abandonment;  in 
which  case  the  insurer  is  bound  to  pay  the  salvage,  and  any  other 
necessary  expense,  which  may  have  been  incurred  by  the  part^  for 
the  recovery  of  his  property.  In  assumpsit  upon  a  policy  of  msu- 
rance  (n),  interest  or  no  interest,  against  enemies,  pirates,  takings 
at  sea,  &c.,  it  appeared,  that  the  ship  was  taken  by  a  Swedish 
pirate,  and  remained  in  his  possession  nine  days,  and  then  was 
retaken  by  an  English  man-oi-war,  and,  after  the  suit  commenced, 
brought  into  Harwich :  it  was  holden,  that  the  plaintiff  was  en- 
titled to  recover :  for  though  the  ship  was  retaken,  yet  the  plain- 
tiff had  received  a  damage  by  the  interruption  of  his  voyage ; 
and  the  question  was  not,  whether  the  plaintiff  had  his  ship,  and 
did  not  lose  his  property,  but  what  damage  he  had  sustained.  In 
a  case  where  a  privateer  had  been  insured  (o),  interest  or  no  in- 
terest, free  from  average,  and  without  benefit  of  salvage,  for  a  cruise 

(/)  CtOUm  ▼.  Butler,  1  Stark.  N.  ^.  C.  (i)  Sparrow  v.  Carruihers,  Str.  1236. 

138,  LcL  Ellmbonmgh,  C.  J.  (4r)  Strong  v.  Natally,  1  Bos.  &  Pol. 

(s)  Per  KenyoH,  C.  J.,  in  BuUer  ▼.  N.  R.  16. 
FUker,  Abbott,  236.  (0  Per  Lord  Mamfleld,  C.  J.,  in  0o99 

{h)  RuekerY,  London  AMiuraneeComp,,  v.  Withert,  2  Burr.  694. 
London  Sittings,  June,  1784,  per  Buller,  (m)  Marsh.  422. 

J.;  Huny  ▼.  Royal  Bxch.  Am.,  2  Bos.  (n)  Di>pa&a  v. XtiJ/ow, Comyn's  R. 360. 

Sl  PoL  430.  (o)  Pond  v.  King,  1  Wils.  191. 
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df  three  months,  and  daring  that  time  she  was  captured,  wfaerebf 
she  was  prevented  from  finishing  her  cruise :  it  was  hdden,  that 
the  assured  was  entitled  to  recover  for  a  total  loss,  although  it  did 
not  appear,  that  the  ship  was  ever  carried  imjra  prmsidia  ko^imm^ 
and  although  the  ship  was  retaken  before  the  exinration  of  the 
three  monUis.  See  nirther  on  this  subject,  Whitehead  t.  Bameej 
Park,  77,  and  Dean  v.  Dicker,  Str.  1250. 

A  ship  warranted  neutral  was  captured  as  an  enemy's  diip,  and 
the  owners,  after  an  interlocutory  decree  against  them,  agreed  to 
a  compromise  (p)  :  this  being  done  bond  fide;  it  was  holckn,  that 
the  insurer  was  liable  for  the  sum  paid  by  the  insured  under  such 
compromise.  Formerly,  it  was  a  common  practice,  when  veaseb 
were  captured  by  the  King's  enemies,  or  by  other  persons  commit- 
ting acts  of  hostility,  for  persons  to  agree  with  the  captors  for 
ransom  of  the  vessels,  and  for  securing  the  stipulated  ransom,  not 
only  to  give  hostages,  but  also  to  bind  themselves,  or  the  owners,  for 
the  payment  thereof.  The  law  of  nations  gave  a  sanction  to  this 
practice ;  but  it  having  been  found,  by  experience,  liable  to  great 
abuse,  and  there  being  reason  to  apprehend,  that  upon  the  whole 
it  operated  more  to  the  disadvantage  than  the  benefit  of  his 
majesty's  subjects,  the  legislature  interposed,  and  prohibited  it* 
See  Stat.  22  Geo.  III.  c.  25,  s.  1 ;  33  Geo.  III.  c.  66,  s.  37,  88  ; 
4&  Geo.  III.  c.  160,  s.  34,  35.  Although  by  the  terms  of  the 
policy,  the  underwriters  undertake  to  indemnify  the  assured  against 
all  captures  and  detentions  of  princes,  without  any  exception  in 
respect  to  the  acts  of  the  government  of  their  own  nation,  yet  has 
the  law  engrafted  an  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the  under- 
writers belong.  Hence  (9),  it  has  been  solemnly  determined,  that 
even  after  the  cessation  of  hostilities  between  England  and  France, 
a  Frenchman  was  not  entitled  to  recover  in  the  English  courts 
upon  a  policy  of  insurance  effected  in  England  before  the  commence- 
ment of  hostilities ;  for  a  policy,  containing  an  insurance  against 
British  capture,  eo  nomine^  would  be  illegal  and  void  upon  the  fiioe 
of  it,  as  being  directly  and  obviously  repugnant  to  the  interest  of 
the  state,  liaving  immediate  tendency  to  render  ineffectual,  to  the 
extent  of  the  indemnity  created  thereby,  all  offensive  opecatians  by 
sea  adopted  on  the  part  of  his  majesty  and  his  subjects,  for  the  pur* 
pose  of  weakening  the  strength  and  diminishing  the  resources  of  the 
enemy.  And  if  an  insurance  by  a  British  subject,  made  in  terms 
against  British  capture,  would  be  void,  an  insurance  indirectly 
producing  the  same   effect,  by  the  application  afterwards  of  tl^ 

Sneral  terms  of  the  insurance  to  the  particular  ev&xt  (t.  «.)  of 
ritish  capture,  whicli  takes  place  afterwards,  must  iqxm  principle 
be  equally  illegal ;  and  no  peril,  the  subject  of  insurance,  can  be 

(p)  fkrmu  v.Rucker,  1  Bl.  R.  313.  191 ;    KtUmer  ▼.  Le  Mmurier^  4  B«l, 

Iq)  Furtado  r.  Rodgtn,  3  Bos.  &  Pul.      396 ;  Gamba  ▼.  Le  MuurUr,  4  Bvt,  4t7. 
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FBOOVvred  under  the  generality  of  the  terms  ^^eaptnre,^  ^detention 
of  prinoes,'*  or  the  like,  which  cannot,  consistently  with  law,  be 
apeeifically  ingored  against  in  direct  and  express  terms.  Although, 
in  eases  of  capture,  the  underwriter  is  responsible  to  the  assured, 
jet,  if  before  a  demand  the  ship  be  recovered,  he  is  liable  for  the 
amount  only  of  the  loss  sustained  at  the  time  of  the  demand ;  or  if 
the  ship  be  restored  after  payment  by  the  underwriter,  he  shall  stand 
in  the  place  of  the  assured. 

3.  Lou  by  Arreste,  ^c. 

Among  other  perils,  which  the  assurers,  in  the  language  of  the 
policy,  are  contented  to  bear,  and  do  take  upon  them  in  the  voyaee, 
are  ^^  arrests  and  detainments  of  all  kings,  princes  (14),  and  peo^e, 
of  what  nation,  condition,  or  quality  soever.'^  The  word  people 
means  the  ruling  and  supreme  power  of  the  country,  whatever  it 
may  be.  This  i^pears  clearly  from  another  part  of  the  policy ;  for 
where  the  underwriters  insure  against  the  wrongful  acts  of  indivi- 
duals, they  describe  them  by  the  names  of  pirates,  rogues,  thieves. 
The  words,  therefore,  '^  kings,  princes,  and  people^  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of  rioters 
boarded  a  ship,  and  having  taken  the  command,  strandcKl  her,  and 
compelled  the  captain  to  sell  the  cargo,  which  consisted  of  wheats 
at  their  own  price,  and  much  below  its  real  value ;  it  was  holden  (r), 
that  the  plaintifl^  who  had  insured  the  cargo,  could  not  recover  on 
a  count  stating  that  the  vessel  was  arrestedj  distrained^  and  c/e- 
tained  by  people^  to  the  plaintiff  unknown,  by  reason  whereof  the 
vras  wholly  lost  to  the  plaintiff.  Upon  a  common  policy  on 
(,  the  underwriters  are  discharged,  if  the  goods  are  landed  at 
le  port  of  destination  by  the  officers  of  government  there,  and  are 
lodped  in  the  government  warehouses,  if  this  be  the  usual  mode  in 
which  goods  are  landed  at  that  port,  although  the  goods  insured 
are  afterwards  confiscated  by  the  government,  and  are  never  in  the 
possession  of  the  consignees  («).  Policy  on  goods  at  and  irom 
London  to  Archangel  (Q,  '^  until  the  goods  should  be  there  dis- 
charged and  safely  landed."  The  declaration  averred  that  the  ship 
arrived  at  Archansel ;  but  that  before  the  goods  were  discharged 
or  safely  landed,  they  were  seized  and  detained  by  the  persons 
exercising  the  powers  of  government  there.     It  appeared  in  evi- 


n 


VmHii  T.  iMkk^Um,  4  T.  R.  783.  (0  Ibid, 

w.  Cmntmn,  3  Campb.  161. 


(14)  By  the  word  "princes,"  according  to  the  opinion  of  Lord  Man$^ 

JUd,  in  Gom  ▼.  Witkere,  2  Burr.  696,  must  be  understood,  not  enemies 

merdv,  but  those  in  amity  also.     Hence  it  is  said,  that,  by  the  genend 

law,  the  assured  may  abandon  in  the  case  of  an  arrest  or  detainment  by  a 

prinee,  not  an  enemy. 
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dence,  that  as  soon  as  the  vessel  arrived  at  Archangel,  her  hat4;he8 
were  sealed  down,  and  a  custom-house  officer  remained  constantly 
on  board.  Leave  was  refused  to  unload  the  car^  for  several 
weeks ;  and  at  last  it  was  unloaded  into  praams  or  lighters  belong- 
ins  to  the  government,  under  the  inspection  of  an  officer,  and 
lodged  in  a  government  warehouse,  where  the  consignees  had  no 
control  over  it,  and  were  not  even  permitted  to  see  it.  The  whole 
was  afterwards  condemned,  on  the  ground  that  the  ship  had  come 
from  London  instead  of  Teneriffe,  as  was  represented  by  the  simu- 
lated papers  which  she  carried.  It  appeared,  however,  to  be  the 
uniform  course  of  transacting  business  at  Archangel,  that  when  a 
ship  arrives,  her  hatches  are  sealed  down,  that  a  custom-house 
officer  remains  on  board  till  she  is  unloaded,  and  that  the  goods 
must  be  carried  in  the  first  instance  to  the  government  warehouses, 
where  they  remain  till  the  duties  are  paid.  Under  these  circum- 
stances Lord  Ellenhorougk  was  of  opinion,  that  there  was  not  any 
evidence,  that  the  goods  were  seized  and  detained  by  the  Russian 
government  before  they  were  discharged  and  safely  landed — ^that 
the  goods  were  landed  according  to  the  usual  course  of  trade  at  the 
port  of  Archangel;  and  consequently  that  the  underwriters  on 
such  a  policy  as  the  present  were  not  liable  for  any  subsequent  loss. 
In  a  declaration  on  a  policy  on  goods  it  was  averred,  that  the  ship 
with  the  goods  on  board,  when  at  C,  was  arrested  by  the  persons 
exercising  the  powers  of  government  there,  and  the  goods  were  by 
the  said  persons  seized  and  confiscated.  It  was  proved,  that  on  the 
ship's  arrival  at  C,  her  hatches  were  sealed  down,  and  her  cargo 
was  afterwards  forcibly  unloaded  by  the  officers  of  government,  and 
never  delivered  to  the  consignees.  This  was  holden  (u)  to  be  suffi- 
cient proof  of  the  averment,  without  the  production  of  any  sentence 
of  condemnation. 

Under  this  head  it  will  be  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance.  An  embargo 
is  an  arrest  laid  on  ships  or  merchandize  by  public  authority,  or 
a  prohibition  of  state,  commonly  issued  to  prevent  foreign  shins 
from  putting  to  sea  in  time  of  war,  and  sometimes  also  to  exclude 
them  from  entering  our  ports.  Where  a  neutral  insures  (x)  in  this 
country  a  ship  "  at  and  from  a  port  in  a  foreign  country;"  and 
while  the  ship  remains  in  that  port,  an  embargo  is  laid  on  by  the 
foreian  state^  the  assured  will,  if  the  embargo  continue,  be  entitied 
to  abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo  is 
within  the  meaning  of  the  words,  ^'  arrests,  restraints,  and  detain- 
ments by  kings,  princes,  and  people."  What  would  be  the  efifect  of 
an  embargo  laid  by  the  government  of  this  countiy  upon  a  ship 
insured  here,  has  not  been  solemnly  determined.  It  seems,  how- 
ever, that  although  one  British  subject  might  insure  another 
British  subject  against  the  consequences  of  an  embargo  laid  on  by 

(u)  Carruthtn  v.  Oray,  3  Campb.  142.  {x)  Roieh  t.  Bdie,  6  T.  R.  413. 
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the  British  government  (y),  yet  an  insurance  for  the  benefit  of  a 
foreigner  against  such  an  embargo  would  be  illegal  {z). 

4.  Loss  by  Barratry  (15). 

The  original  meaning  of  the  term  "  barratry  '^  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Dufresne's  Olossary 
{verbtmi  harratria^)  jraus,  dolus,  gui  fit  in  contractibus  et  venditio- 
nibus**  (a).  He  does  not  apply  it  m  any  marine  sense,  or  with 
reference  to  the  particular  relation  of  masters  and  owners.  In  that 
sense,  however,  in  which  it  is  particularly  used,  as  applied  to  sub- 
jects of  British  marine  insurance,  in  the  earliest  reported  case  (b), 
which  we  find  on  the  subject,  it  is  considered  as  beine  precisely 
tantamount  to  fraud,  in  the  particular  relation  whi^  subsists 
between  master  mariners  and  owners,  being  such  by  which  a  loss 
may  happen  on  the  subject-matter  insured.  And  as  no  limitation 
is  put  upon  the  term  '^  fraud,"  in  that  case,  the  court  must  be  under- 
stood as  holding,  that  fraud  and  barratry  were  in  effect  words  of 
co-extensive  import ;  that  is,  that  barratry  included  every  species  of 
fraud,  in  the  relation  of  the  master  to  his  owners,  by  which  the 
subject-matter  insured  might  be  endangered.  In  conformity  with 
this  opinion,  Willes,  J.,  in  giving  the  judgment  of  the  court  in 
Lockyer  v.  Offley,  1  T.  R.  262,  deimes  barratry  as  including  "  every 
species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  wnich  the 
freighters  or  owners  (the  freighters  in  that  case  were  owners  pro 
tempore)  are  injured.**^  Barratry  may  be  committed  either  by  a 
wilful  deviation  (c),  in  fraud  of  the  owner,  by  smuggling  (<f),  by 
running  away  with  the  ship,  by  sinking  or  deserting  her,  or  by 
defeating  or  delaying  the  voyage  (16)  with  a  criminal  intent.     If  by 

(jf)  See  Marsh.  437 ;  Ornn  v.  Young^  {a)  Per  Lord  Bllenborough,  C.  J.,  de- 

Ld.  Raym.   840 ;   Salk.   444 ;    and  Ld.  livering  the  judgment  of  the  court    in 

Ai9tmi€if*s  opinion  in   Touieng  v.  Hub-  Earle  ▼.  Rowerqft,  8  East,  134. 
h^rdf  3  Bos.  &  Pul.  302.  {b)  Knight  v.  Cambridge,  Str.  581. 

(«)  Opinion  of  the  judges  in  Touteng  v.  (e)  Vall^o  v.  Wheeler,  Cowp.  143. 

Hubbard.  (d)  1  T.  R.  252. 

(15)  "  It  is  extraordinary  that  this  species  of  loss,  occasioned  by  the 
misconduct  of  the  master,  selected  and  appointed  as  he  is  by  the  owners 
themselves,  and  liable  to  be  dismissed  by  them  only,  should  ever  have  been 
made  the  subject  of  insivance;  and  it  is  the  more  so,  as  it  has  an 
impolitic  tendency  to  enable  the  master  and  owners,  by  a  fraudulent  and 
secret  contrivance  and  understanding  between  them,  to  throw  the  ill  suc- 
cess of  an  illegal  adventure,  of  which  the  benefit,  if  successful,  would  have 
belonged  solely  to  themselves,  upon  the  underwriters.  So,  however,  it  is, 
that  uiis  description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance."  Per  Lord  Ellen' 
borough,  C.  J.,  delivering  the  juagment  of  the  court  in  Earle  v.  Rowcroft, 
8  East,  134. 

(16)  "  Even  dropping  anchor  with  a  Jraudulent  intent  is  barratry.** 
Per  Buller,  J.,  in  Ross  v.  Hunter,  4  T.  R.  38. 
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reason  of  these,  or  other  similar  acts,  the  sabjeet-matier  insured  is 
detained,  lost,  or  forfeited,  the  assured  will  be  entitled  to  reeofer 
against  the  underwriter  for  a  loss  by  barratry ;  and  such  acts  being 
in  violation  of  that  duty  which  the  masters  and  mariners  owe  to  the 
ship-owners,  the  circumstance  of  the  master  or  marinera  conceiving 
that  they  were  acting  for  the  benefit  of  the  owners  will  not  vaiy 
the  case.  Hence  where  the  master  (e),  under  letters  of  marquei 
which,  for  want  of  a  certificate,  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  seamen  to 
enter,  and  without  any  intention  of  their  being  used  for  the  pnr^ 
pose  of  cruising,)  had  cruised  for  and  taken  a  prize,  in  consequence 
whereof  the  vessel  was  lost ;  it  was  holden  to  be  an  act  of  bamtiy, 
although  the  master  had  libelled  the  prize  in  a  court  of  admiraltr, 
for  the  benefit  of  the  owners  as  well  as  himself.  Neither  is  it 
necessary,  in  order  to  constitute  barratry,  that  the  master  should 
derive,  or  even  intend  to  derive,  any  benefit  from  the  act  done  (17). 
H^ice,  where  the  master  sailed  out  of  port  (/),  without  paying  the 
port  duties,  whereby  the  ship  was  forfeited ;  it  was  holden  to  be  bar- 
ratry. So  where  the  master  (^),  under  general  instructions  from 
his  owners  to  make  the  best  purchases,  with  dispatch,  went  into  an 
enemy^s  port  and  traded  there,  on  account  of  which  illegal  traffic, 
the  vessel  insured  was  seized  by  a  king's  ship,  and  afterwards  con- 
demned; this  illegal  act,  unauthorized  by  the  ship-owners,  was 
holden  to  be  barratry,  although  it  did  not  appear  that  the  master 
would  have  been  benefitted  by  the  act,  or  that  he  intended  thereby 
anything  more  than  to  make  the  cheapest  and  speediest  purchases 
for  his  employers.  It  was  contended  in  this  case,  on  the  part  of  the 
defendant,  that  if  the  conduct  of  the  master,  although  criminal  in 
respect  of  the  state,  were,  in  his  opinion,  likely  to  advance  the 
owner's  interest,  and  intended  by  him  to  do  so,  it  would  not  be 
barratry ;  but  to  this  the  court  said  they  could  not  assent,  for  it 
was  not  for  him  to  judge  in  cases  not  intrusted  to  his  discretion ;  or 
to  suppose  that  he  was  not  breaking  the  trust  reposed  in  him,  by 
acting  meritoriously,  when  he  endeavoured  to  advance  the  interest 
of  his  owners  by  means  which  the  law  forbids,  and  which  his  owners 
also  must  be  taken  to  have  forbidden,  not  only  from  what  ought 
to  be,  and  therefore  must  be  presumed  to  have  been,  their  own  sense 
of  public  duty,  but  also,  from  a  consideration  of  the  risk  and  loss 
likely  to  follow  from  the  use  of  such  means.  In  order  (A),  however, 
to  constitute  barratry,  it  is  essentially  necessary  that  there  should 
be  fraud.     Hence,  a  simple  deviation  through  the  ignorance  of  the 

(e)  Most  y.  Byrom,  6  T.  R.  379.  (ff)  Earle  v.  Rower^,  8  East,  126. 

(/)  Knight  v.  Cambridge,  as  cited  in  (A)  Phyn  v.  Royal  Exeh.  Au, 

8  East,  135,  136.  7  T.  R.  505. 

(17)  But  in  some  cases  the  circumstance  of  private  benefit  accruing  to 
the  master  may  be  evidence  qf/raud  in  him. 
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masiery  vnthout  fraud  on  his  part,  although  it  avoids  the  policy,  wiU 
not  amount  to  barratry  (18).  It  is  to  be  observed,  that  barratry^ 
in  the  sense  in  which  it  is  used  in  our  policies,  cannot  be  committed 
by  any  persons  except  masters  or  mariners,  nor  against  any  pers(»i8 
except  the  owners  of  the  ship  (i) ;  but  this  term  comprehends  not 
only  absolute  owners,  but  owners  pro  h&c  vice  only,  as  general 
fireighters.  Hence,  if  A.  be  the  owner  of  a  ship  (A),  and  let  it  out 
to  B.  as  freighter,  who  insures  it  for  the  voyage,  and  the  barratrous 
act,  whereby  the  vessel  is  lost,  is  committed  with  the  knowledge  of 
A. ;  yet  if  it  be  unknown  to  B.,  he  may  recover  against  the  under^ 
writer  for  a  loss  by  bairatry.  So  where  the  insurance  is  made  fay 
and  in  favour  of  the  ship-owner,  and  the  barratrous  act  is  com- 
mitted  with  the  privity  of  the  freighter,  the  underwriter  is  not  dis- 
charged (0,  unless  he  can  show  that  the  ship-owner  also  was  privy 
to  the  buratry.  It  appears  from  the  preceding  remarks,  that  where 
the  owner  of  the  ship  consents  to  the  act  done,  such  act  is  not  baiv- 
ratry  (m).  So  where  the  master  of  the  ship  is  also  owner  (n),  he 
cannot  conunit  barratry,  because  he  cannot  commit  fraud  against 
himself.  And  the  same  rule  holds  in  equity,  where  the  owner, 
having  mortgaged  the  ship  acts  as  master  (o),  for  the  mortgagor 
18  considered  in  equity  as  the  owner  of  the  thin^  mortgaged.  Bat 
proof  of  the  master  having  committed  barratry  ib  primd  facie  suffi- 
cient to'  entitle  plaintiff  to  recover,  without  showing  negatively  that 
the  master  was  not  owner  or  general  freighter.  If  the  underwriter 
insists  on  this  as  a  defence,  it  is  incumbent  on  him  to  show  that 
the  noaster  was  also  owner  or  general  freighter.  Barratry  cannot 
be  conunitted  against  the  owner  of  the  ship  with  his  consent.  It 
18  not  necessary  that  the  loss,  in  consequence  of  the  barratry, 
should  happen  m  the  very  act  of  committing  the  barratry :  it  is 
sufficient  if  it  happen  at  any  time  afterwards,  and  before  the  voyage 

(t)  I^M  T.  Bomrdieu,  1  T.  R.  323.  (0  Bouifhwer  ▼.  Wihur,  London  Sit- 

(k)  ViOkfo  T.  WlUtitr,    Cowp.    143.  tings  after  T.  T.  21  Geo.  II.»  coram  Xm, 

But  see  Hobbt  t.  Hamnam,  3  Campb.  94,  C.  J.,  MSS. 

where  it  was  held,  that  if  a  chartered  ship  (m)  Siamma   t.   Brown,    Str.    1178; 

be  kit,  hf  means  of  the  captain  engaging  Nuit  y.Bourditm,  IT.JL  323. 


IB  an  illegal  trade,  in  obedience  to  the         (n)  Admitted  S,  C,  and  in  JBo<t  t. 

orden  of  the  charterer,  this  is  not  a  loss  Hunter,  4  T.  B.  33. 
hf  baualiy  for  whidi  Uie  ship-owner  can  (o)  Lewin  ▼.  SuattOf  PosUeth.   Diet. 

reeo!fcr  aginist  the  nndarwriters.  toI.  1,  p.  147,  per  Lord  Hardwieit,  Oku 


(18)  '*  Barratry  must  be  some  breach  of  trust  in  the  master^  ex  nuib- 
'  Per  Lee,  C.  J.,  in  Stamma  v.  Brown,  as  cited  by  Lawrence,  S,, 
fivm  a  MS.  note  in  7  T.  R.  508.  "  No  case  of  deviation,  wileas  it  be 
acGompanied  with  fraud  or  crime,  is  within  the  true  definition  of  barratry." 
Ter  EUenbonmgh,  C.  J.,  in  Earle  v.  Rowcroft,  8  East.  139.  But  where 
the  deviation  is  such  as  amounts  to  barratry,  the  underwriter  cannot  insist 
on  the  deviation  as  a  ground  of  objection  against  the  right  of  the  assured 
to  recover. 
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insured  is  completed ;  but  it  must  happen  during  the  voyage  in- 
sured, and  within  the  time  limited  by  tne  policy ;  for  where  the 
master,  in  the  course  of  the  voyage,  committed  barratry  by  smug- 
gling, on  his  own  account,  by  hovering,  and  running  brandy  on 
shore  in  casks  under  sixty  gallons,  and  the  ship  afterwards  arrived 
at  the  port  of  destination,  and  was  there  moored  at  anchor  twenty- 
four  hours  in  safety,  after  which  she  was  seized  by  the  revenue 
officers  for  the  smuggling ;  it  was  holden  (p),  that  the  underwriter 
was  discharged.  The  captain  of  a  ship  insured,  barratrously  car- 
ried her  out  of  the  course  of  her  voyage,  procured  her  to  be  con- 
denmed  in  a  vice-admiralty  court,  sold  her,  and  delivered  her  to  the 

f)urchaser.  In  an  action  on  the  policy,  to  which  the  statute  ot(q) 
imitations  was  pleaded.  Lord  Ellenborough  was  of  opinion,  that 
the  cause  of  action  did  not  accrue,  as  the  loss  did  not  happen,  until 
the  master  had  divested  himself  of  the  possession  of  the  ship,  by 
delivering  her  to  the  purchaser ;  and  therefore,  although  the  bar- 
ratrous abandonment  of  the  voyage,  for  the  purpose  of  making 
away  with  the  ship,  and  fraudulent  condemnation,  had  taken  place 
more  than  six  years  before  the  commencement  of  the  action,  yet  as 
the  sale  and  delivery  were  within  six  years,  the  plea  did  not  operate 
as  a  bar.  As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss 
is  occasioned  (r),  in  the  very  words  of  the  policy,  provided  the  fact 
alleged  be  within  the  meaning  of  these  words :  in  a  case  where,  by 
the  policy,  the  insurance  was  against  the  barratry  of  the  master, 
and  the  breach  assigned  in  the  declaration  was,  that  the  ship  was 
lost  by  the  fraud  and  neglect  of  the  master,  the  declaration  was 
holden  to  be  good  ;  for  barratry  imports  fraud,  and  he  who  commits 
a  fraud  may  properly  be  said  to  be  guilty  of  neglect,  viz.  of  his 
duty. 

5.  Loss  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the  perils 
against  which  the  underwriters  agree  to  indemnify  the  assured.  In 
an  action  on  a  policy,  where  the  loss  was  stated  to  be  by  fire,  it 
appeared  that  the  ship  in  question  having  been  chased  by  an  enemy 
of  superior  force,  the  captain,  in  order  to  prevent  her  from  falling 
into  the  hands  of  the  enemy,  set  her  on  fire.  It  was  holden  («), 
that  this  loss  was  covered  by  the  policy ;  Lord  Ellenborough,  C.  J., 
observing,  that  if  the  ship  is  destroyed,  it  is  immaterial  whether  it 
is  occasioned  by  a  common  accident,  or  by  lightning,  or  by  an  act 
done  in  duty  to  the  state.  Nor  could  it  make  any  difference 
whether  the  ship  was  thus  destroyed  by  third  persons,  subjects  of 
the  king,  or  by  the  captain  and  crew,  acting  with  loyalty  and  good 
faith.  Fire  was  still  the  causa  causans^  and  the  loss  within  the 
perils  insured  against.     If  a  fire  arises  on  board  a  ship  from  the 

»  Lockyer  t.  Offley,  1  T.  R.  252.  1349 ;  Str.  581 ;  3  Mod.  230. 

\q)  Hibbert  t.  Martin,  1  Campb.  539.  («)  Gordon  t.  Rimmwgton,  1  Campb. 

[r)  Knight  v.  Cambridge f  Lord  Raym.       123. 
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damaged  quality  of  the  goods  insured,  the  underwriters  are  not 
liable ;  but  if  the  loss  is  not  so  occasioned,  the  policy  will  not  be 
▼itiated  by  the  non-disclosure  of  the  condition  of  the  goods  to  the 
underwriter  (0-  Upon  a  policy  on  a  ship  by  which  the  underwriters 
insored  against  fire  and  barratry  of  the  master  and  mariners,  it  was 
holden  (v),  that  the  underwriters  were  liable  for  a  loss  by  fire,  occa- 
sioned by  the  negligence  of  the  master  and  mariners. 

6.  By  other  Losses. 

These  general  words  were  not  the  immediate  subject  of  judicial 
construction  in  our  courts,  until  the  case  of  Cullen  v.  Butler^  5  M. 
fc  S.  461.  There  the  master  and  crew  of  a  British  ship,  believing 
the  ship  insured  to  be  an  enemy's  ship  about  to  attack  them,  fired 
at  her  and  sunk  her  with  the  goods  on  board.  This  loss  was 
q)ecially  set  forth  in  the  second  count  of  the  declaration ;  and  the 
court  held,  that  the  plaintiff  was  entitled  to  recover  upon  it,  inas- 
much as  it  fell  within  the  general  and  comprehensive  words  in  the 
policy  subjoined  to  the  particular  causes  of  loss,  viz.  ^^All  other 
perils,  losses,  and  misfortunes,  which  had  or  should  come  to  the 
damage  of  the  goods  and  ship,  or  any  part  thereof."  In  an  action 
on  a  policy  of  insurance,  from  Spain  to  Cuba  and  the  Spanish  Main, 
the  declaration  stated  the  insurance  to  be  on  dollars.  The  interest 
was  averred  to  be  in  a  subject  of  the  King  of  Spain.  It  stated  that 
hostilities  had  commenced  between  Spain  and  South  America.  The 
loss  was  stated  as  follows  :  namely,  that  while  the  ship  was  on  her 
voyage,  an  armed  vessel  proceeded  from  a  ship  acting  under  the 
authority  of  persons  exercising  the  powers  of  government  in  South 
America,  made  up  to  the  ship  on  board  of  which  the  dollars  were, 
in  order  to  attack  her ;  and  that  the  master,  in  order  to  prevent 
the  dollars  from  falling  into  their  hands,  threw  them  overboard. 
It  then  stated,  that  the  armed  boat  did  attack  the  ship,  and  capture 
her.  To  this  declaration  there  was  a  general  demurrer ;  and  the 
question  was,  whether  this  was  a  loss  within  the  policy.  It  was 
holden  (x),  that  it  was  ;  the  court  observing,  that  this  was  a  general 
demurrer.  Taking  all  the  circumstances  together,  it  must  be  con- 
sidered that  the  master  acted  properly  in  throwing  the  dollars 
overboard.  If  the  defendant  had  intended  to  dispute  that,  he 
should  have  gone  to  trial.  They  said  they  considered  that  this  was 
a  loss  by  jettison ;  which  meant  any  throwing  overboard  ex  justd 
eauid.  All  the  foreign  writers  agree  that  the  master  may  set  fire 
to  a  ship,  to  prevent  its  falling  into  an  enemy's  hands.  This  case 
fell  within  the  same  principle.  The  dollars  would  have  been  useful 
to  the  enemy  in  the  prosecution  of  the  war.  It  was  the  master's 
duty  to  prevent  the  enemy  from  seizing  them.  The  circumstance 
of  the  insurer  not  being  a  subject  of  Spain  could  make  no  difference. 

(0  Boyd  T.  Dubois,  3  Campb.  133.  (x)  Butler  y.  Wildman,  3  B.  &  A.  398. 

(«)  Bu$k'f.R.Bxeh.Ati.,2B.8LA.73. 
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They  said  that  this  might  also  be  considered  as  a  loss  by  enemieH, 
and  would  also  fall  within  the  general  words  *' other  losses." 
Where,  in  an  action  on  a  policy  of  insurance  on  a  ship  in  the  usual 
form,  for  twelve  months,  at  sea  and  in  port,  the  loss  averred  was 
as  follows :  that  the  ship  having  arrived  at  the  harbour  of  St.  J., 
and  discharged  her  cargo,  it  became  necessary  to  place  her,  and  she 
was  accordingly  placed,  in  a  graving-dock,  there  to  be  repaired, 
and  near  to  a  certain  wharf  in  the  graving-dock ;  and  that  whilst 
she  was  there,  by  the  violence  of  the  wind  and  weather,  she  was 
thrown  over  on  her  side,  whereby  she  struck  the  ground  with  great 
violence,  and  was  bilged,  &c.  It  was  holden  (y),  that  this  was  a 
loss  within  the  genend  words  of  the  policy,  '^  all  other  perils,  looseSi 
and  misfortunes,  &c."  for  which  the  underwriters  were  liable. 
Held  also,  that  the  above  facts,  with  the  additional  circumstance 
of  there  being  two  or  three  feet  water  in  the  graving-dock  when  the 
accident  happened,  did  not  amount  to  a  loss  by  perils  of  the 


An  underwriter  is  liable  (z)  for  losses  occurring  in  the  transup- 
ment  of  goods  from  the  ship  to  the  place  of  landing,  where  tsam 
transhipment  is  in  the  usual  course  of  the  voyage,  although  such 
risk  be  not  specially  mentioned  in  the  policy. 

V.  Of  Total  Losses  and  Abandonment. 

A .  TOTAL  loss  is  of  two  luuds :  one,  where  the  whole  property 
insured  perishes;  the  other,  where  the  property  exists,  but  tlie 
voyage  is  lost  (a),  or  the  expense  of  pursumg  it  exceeds  the  benefit 
arising  from  it.  In  the  latter  case,  the  assured  tnay  elect  (19)  to 
abandon  to  the  underwriter  all  right  to  such  part  of  the  property 
as  may  be  saved,  and  having  given  due  notice  of  his  intention  to  do 
so,  the  assured  will  then  be  entitled  to  demand  a  compensation  as 
for  a  total  loss ;  but  if  the  assured  does  not  in  fact  abandon  (20X 

(|f)  Phillips  and  another  t.  Barber,  5  same  thing  for  this  purpoM  as  if  the  ship 

B.  &  A.  161.     See  Devaux  v.  J^ Anton,  be  lost.    Lawrence,  J.,  6  T.  R.  425.    But 

5  Bingh.  N.  C.  519.  see  Parmme  t.  8eoU,  2  Taont.  363,  and 

{g)  Stewart  ▼.  Bell,  5  B.  &  A.  238,  Andermm  t.  Wallii,  3  Campb.  440 ;   t 

Insurance  from  London  to  Jamaica.  M.  &  S.  240,  and  pott,  p.  980.      See  tSm 

(a)  If  the  voyage  be  defeated,  it  is  the  Hwti  ▼.  Boy,  Bxeh.  An.,  3  M.  &  S.  47. 


(19)  The  assured  is  not  in  any  case  bound  to  abandon.  See  15  East* 
15. 

(20)  An  assurance  was  effected  on  some  hogsheads  of  sugar  on  aToyage 
from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend,  but  was  forced  on 
shore,  and  the  cai^o  damaged.  The  assured  wrote  to  the  underwriter^ 
to  inform  them  of  the  circumstances,  and  of  the  injury  which  the  sugan 
had  sustained.  The  underwriters,  in  answer,  desired  "  that  the  assured 
would  do  the  best  with  the  damaged  property."  It  was  holden,  that  the 
letter,  coupled  with  the  answer,  did  not  amount  to  abandonment.  Thel' 
luson  V.  Fletcher,  1  Esp.  N.  P.  C.  73,  per  Kenyan,  C.  J. 
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or  if  lie  omitB  to  give  the  underwriter  notice  (21)  of  his  having 
abandoned,  or  if,  being  required  by  the  underwriter  to  assign  over 
his  interest  in  the  property  insured,  he  refuses  to  do  so  (b)  (22),  he 
will  not  be  entitled  to  claim  as  for  a  total  loss  ;  unless,  in  the  con- 
daeion,  there  be  an  actual  total  loss  (c).  If  the  subject-matter  of 
insurance  ultimately  exist  in  specie,  so  as  to  be  capable  of  being 
restored  to  the  hands  of  the  assured,  there  cannot  be  a  total  loss, 
unless  tiiere  has  been  an  abandonment  (d).  And  in  order  to  justify 
an  abandonment,  there  must  have  been  that,  in  the  course  of  i^e 
voyage,  which  at  the  time  constituted  a  total  loss  (e).  The  ques- 
tion whether  the  loss  be  partial  or  total  is  precisely  the  same, 
whether  the  policy  be  valued  or  open  (/).  Capture,  or  the  neces- 
sary desertion  of  the  ship,  constitutes  a  total  loss  (a)  ;  and  the  mere 
existence  of  a  ship  after  a  total  loss  and  abandonment  will  not 
reduce  it  to  a  case  of  partial  loss  (A).  The  ship  must  be  in  esse  in 
Una  kingdom  under  such  circumstances,  that  the  assured  may,  if 
they  please,  take  possession.  Insurance  on  goods.  The  vessel  was 
wrecked,  part  of  the  goods  were  lost,  and  part  got  on  shore,  but 
(whilst  on  shore)  were  destroyed  and  plundered  by  the  inhabitants 
of  the  coast  of  Uie  Isle  of  France,  so  that  no  portion  of  them  came 
again  into  the  possession  of  the  assured.  It  was  holden  (t),  that 
this  was  a  total  loss  by  perils  of  the  sea,  and  no  abandonment  was 
necessary.  An  insurance  was  effected  on  freight,  and  on  the  cargo 
from  Quebec  to  London.  This  ship  sailed  from  Quebec,  and  on 
her  voyage  sprung  a  leak,  and  in  that  state  was  run  aground  on  a 
reef  of  rocks,  and  was  in  imminent  danger  of  being  carried  away 
and  destroyed ;  whereupon  the  captain,  by  the  advice  of  a  surveyor 

(h)  Hmelock  t.  Roekwaod,  8  T.  R.  268,  7  B.  &  C.  799,   recognized  by  TinM, 

waan  fUDj  reported  by  N.  Atcheson,  8yo.  C.  J.,  m  Betuon  t.  CMqman,  7   Scott's 

laOO.  N.  R.  642. 

(e)  MettUh  t.  Andrew,  15  East,  13.  (A)  APIver  t.  Hendtrmm,  4  M.  &  S. 

\m)  Per  B^Uy  J.,  in  Holdtworth  t.  576;  Cologan  v.  The  London  Aeevraneet 

wye,  7  B.  &  a  798.  5  M.  &  S.  447. 

(e)  B.  799.  (0  Bondreii  t.  Heniigg,  1  Holt'f  N. 

(/)  AUen  T.  Sugme,  8  B.  &  C.  561.  P.  C  149,  C  B.,  Oibbe,  C.  J. 

{g)  VerBagley,J,,Holdiworth  v.  Wiee, 


(21)  Notice  of  abandonment  is  necessary,  although  the  ship  and  cargo 
have  been  sold  and  converted  into  money,  when  the  notice  of  tne  loss  was 
received.     Hodgson  v.  Blaekiston,  Park,  281,  n. 

(22)  In  Havelock  v.  Rockwood,  the  insurers  offered  to  settle  with  the 
assured,  he  first  making  an  assignment  of  one-fourth  part  of  the  value  of 
the  ship  for  their  benefit.  The  sum  insured  not  amounting  to  one-fourth, 
the  plamtiff  declined  making  the  assignment.  The  court  were  of  opinion, 
that,  under  these  circumstances,  the  assured  could  not  be  considered  as 
having  abandoned ;  Kenyan,  C.  J.,  observing,  that  the  refusal  to  assim 
seemed  to  him  to  be  equivalent  to  a  refusal  to  abandon ;  and  Grrose,  J., 
mtimating,  that  there  should  have  been  an  offer  on  the  part  of  the  assured 
to  msmga  auch  part  as  he  was  entitled  to.     See  Atcheson's  B^ort^  p.  18. 
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and  of  an  agent  for  the  owners,  who  was  also  a  part  owner  himsdf, 
sold  the  ship  and  cargo.  The  ship  was  afterwards  saved  by  the 
purchasers,  and  repaired,  and  brought  a  cargo  to  London.  In  an 
action  by  the  assured  against  the  underwriters  on  freight  for  a  total 
loss,  the  jury  found  uiat,  in  effecting  the  sale,  the  master  had 
acted  fairly  for  the  benefit  of  all  concerned ;  and  the  court,  ujpm 
special  verdict,  held  (A),  that  the  captain  was  justified  in  mahing 
such  sale,  and  that  an  abandonment  of  freight  was  not  necessary, 
inasmuch  as  there  was  nothing  to  abandon;  for  the  sale  being 
rights  the  ship  and  cargo  were  gone  into  different  hands ;  and  she 
could  not  earn  freight  for  the  underwriters.  On  this  last  point, 
see  Cfreen  y.  R.  JS.  A,  C.^  6  Taunt.  68,  and  Mount  y.  Harrison^  4 
Bingh.  388.  In  a  case  (/)  where  hides  insured  from  Valparaiso  to 
Boraeaux,  free  of  particular  average,  unless  the  ship  were  stranded, 
arriving  at  Rio  Janeiro  on  their  way  to  Bordeaux,  in  a  state  of 
incipient  putridity  occasioned  by  a  leak,  were  sold  for  one  quarter  of 
the  value  at  Rio,  because,  by  the  process  of  putrefaction,  they  would 
have  been  destroyed  before  they  could  have  reached  Bordeaux.  The 
assured  received  news  of  the  dwiage  to  the  hides,  and  their  sale  at 
the  same  time.  It  was  holden,  that  the  assured  might  recover  as 
for  a  total  loss  without  abandonment.  It  was  there  observed  by 
Lord  Ahinger^  delivering  the  judgment  of  the  court,  that,  if  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  before 
the  termination  of  the  voyage,  are,  by  reason  of  that  oamage,  in  such 
a  state,  that  though  the  species  be  not  utterly  destroyed,  they  can- 
not with  safety  be  reshipped  into  the  same  or  any  other  vessel ;  if 
it  be  certain  that  before  the  termination  of  the  original  voyage  the 
species  itself  would  disappear,  and  the  goods  assume  a  new  form, 
losing  all  their  original  character  ;  if,  though  imperishable,  they  are 
in  the  hands  of  strangers  not  under  the  control  of  the  assured ;  if, 
by  any  circumstance  over  which  he  has  no  control,  they  can  never, 
or  within  no  assignable  period,  be  brought  to  their  ori^nal  destina- 
tion ;  in  any  of  these  cases,  the  circumstance  of  their  existing  in 
^ecie  at  \hQ,i  forced  termination  of  the  risk  is  of  no  importance. 
The  loss  is,  in  its  nature,  total  to  him  who  has  no  means  of  receiv- 
ing his  goods,  whether  his  inability  arises  from  their  annihilation 
or  from  any  other  insuperable  obstacle.  When  the  assured  has 
received  intelligence  of  such  a  loss  as  entitles  him  to  abandon  (m), 
it  is  incumbent  on  him  to  make  his  election  to  abandon  and  to  give 
notice  thereof  to  the  underwriter  within  a  reasonable  time  (yt)  (23) 


ii 


'k)  Idle  V.  R.  B.  A,  C,  8  Taunt.  755.  wood  v.  Henckell,  Park,  280. 
[/)  Rout  y.  Salvador,  in  error,  in  Exch.  (n)  Barker   t.  Blakea,  9  East,  2S3 ; 

Chr.,  3  Bingh.  N.  C.  266.  Hudson  v.  Harriion,  3  B.  &  B.  97. 
(m)  Mitchell  v.  Edie,  1  T.  R.  608;  AlU 

(23)  *'  An  abandonment  must  be  made  within  a  reasonable  time  ;  and  I 
rather  conceive  that  it  is  the  province  of  the  judge  to  direct  the  jury  as  to 
what  is  a  reasonable  time,  under  the  circumstances."     Per  Lord  Ellen- 
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titer  receipt  of  the  intelligence ;  otherwise  the  assured  will  be 
considered  as  having  waived  his  right  to  abandon,  and  in  case  any 
part  of  the  property  insured  be  saved,  he  can  recover  as  for  a 
partial  loss  only.  But  the  assured  is  entitled  to  a  reasonable  time 
for  acquiring  a  full  knowledge  of  the  state  of  a  damaged  cargo, 
before  ne  is  bound  to  elect,  whether  he  shall  abandon ;  therefore, 
where  a  ship  bound  from  Liverpool  to  Calais,  put  back  to  Liverpool 
on  the  20th  of  December,  when  the  cargo,  consisting  of  sugar,  was 
immediately  relanded  and  surveyed; — the  owners  in  London 
received  a  letter  from  their  agents  at  Liverpool,  dated  29th  of 
December,  stating,  that  the  cargo  was  much  damaged,  but  that  it 
was  still  in  contemplation  to  send  it  on ;  and  another  dated  7th  of 
January,  stating  that,  on  further  examination,  the  whole  cargo  was 
found  to  be  damaged ;  it  was  holden  (o),  that  the  owners,  on  the 
receipt  of  the  last  letter,  were  still  in  time  to  abandon. 

Insurance  for  8000/.  on  ship  V ittoria,  and  4000/.  on  freight  "  at 
and  from  London  to  the  East  Indies,  and  back."  The  ship  sailed 
sea-worthy  from  Calcutta,  on  her  voyage  home,  when,  in  addition 
to  some  oamage  which  she  sustained  m  the  River  Hooghly,  she 
encountered  two  storms  at  sea,  by  which  she  was  so  shattered  as  to 
render  it  necessary  for  the  captain  to  put  back  ;  and  he  returned 
to  Calcutta  on  the  30th  of  August,  1820.  On  his  arrival  at 
Calcutta,  he  gave  notice  of  abandonment  to  the  agents  for  Lloyd^s 
resident  there,  and  requested  that  their  surveyor  might  be  present 
at  the  surveys  of  the  ship.  The  agents  said,  they  had  no  authority 
to  accept  the  abandonment ;  but  their  surveyor  attended  the  sur- 
veys, when  it  was  found,  that  the  ship  was  so  seriously  damaged, 
that  the  expense  of  repairing  her  would  be  nearly  5000/.  The 
agents  refused  to  undertake  the  repairs ;  and  the  captain,  having  in 
vain  attempted  to  borrow  money  for  that  purpose  by  hypothecation 
of  ship  J  sold  the  ship  for  1200/.,  conceiving  that  to  be  the  best 
course  for  all  parties.  On  the  25th  of  April,  1821,  the  captain 
arrived  in  London,  where  the  owner  resided ;  and  on  the  3rd  of 
May,  the  ship^s  papers  were  delivered.  On  the  5th  of  May,  the 
ship's  brokers  abanaoned  to  the  imderwriters.     In  an  action  on  the 

(o)  GemoH  t.  R.  E.  Aat.,  6  Taunt.  383  ;  2  Marsh.  R.  88,  8.  C, 

honmgh^  C.  J.,  in  Anderson  v.  Royal  Exch,  Ass,,  7  East,  43,  cited  by  Ld. 
E,  in  Baoy  v.  Mil/ord,  15  East,  563.  "The  assured  must  make  his 
dection  speedily,  whether  he  will  abandon  or  not.  He  cannot  lie  by,  and 
treat  the  loss  as  an  average  loss,  and  take  measiures  for  the  recovery  of  it, 
without  communicating  that  fact  to  the  underwriters,  and  letting  them 
know  that  the  property  is  abandoned  to  them."  Per  Lord  Kenyon^  C.  J., 
in  AUwood  v.  Henckell,  Park,  280,  1.  The  assured  are  bound  to  give 
notiee  of  abandonment  at  the  earliest  opportunity ;  notice  given  five  wrs 
after  they  received  intelligence  of  the  loss  was  held  too  late.  Hunt  v.  The 
R.  E.  Atsuranee,  5  M.  &  S.  47. 
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policy  OH  ship,  the  jury  having  found  a  verdict  for  the  plaintiff,  wm 
for  a  total  iosb,  and  that  the  captain  had  sold  the  uiip  from  m 
justifiable  cause,  the  court  (Richardson,  J.,  dissmUienteJ)  refused 
to  grant  a  new  trial,  which  was  moved  for,  on  the  ground  tiiat  the 
diip  ought  not  to  have  been  sold,  and  that  notice  of  abandonment 
had  not  been  given  in  due  time  (p). 

If  one  of  several,  jointly  interested  in  a  cargo^  eflbcts  an  m- 
surance  foi-  the  benefit  of  all,  he  may  give  notice  of  abandonment 
for  all  (9).  Abandonment  is  necessary  to  make  a  constructive  total 
loss ;  but  if  there  be  an  actual  loss,  the  circumstance  of  the  assured 
having  previously  given  an  ineflectual  notice  of  abandonment,  will 
not  prejudice  his  claim  (r).  Where  a  ship  was  chartered  frctkn 
Liverpool  to  Jamaica,  there  to  take  on  board  a  full  cargo  for  Liver- 
pool, at  the  current  rate  of  freight,  to  be  paid  at  one  month  firom 
the  discharge  of  her  cargo  at  Liverpool ;  and  the  ship-owners 
efiected  a  valued  policy  on  the  freight  at  and  from  Jamaica,  to  her 

SDrt  of  discharge  in  the  United  Kingdom ;  and  the  ship  arrived  at 
amaica,  and,  mer  taking  on  board  one-half  of  her  cargo,  wbb  lost 
by  storm,  the  remainder  of  her  cargo  being  on  shore  and  ready  to 
be  shipped :  it  was  holden  (5),  that  the  assured  were  entiUed  to 
recover,  as  for  a  total  loss. 

It  may  be  collected,  from  the  two  following  cases,  under  what 
circumstances  the  assured  may  elect  to  abandon  and  claim  as  for 
a  total  loss.  A  ship  was  freighted  with  fish,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Portugal  or 
Spain,  without  the  Streights,  or  England.  Durmg  the  voyage  a 
violent  storm  arose,  in  consequence  of  which  it  became  necesaazy 
that  part  of  the  cargo  should  be  thrown  overboard,  and  the  ship  was 
so  much  disabled  as  to  render  it  necessary  for  her  to  go  into  port 
to  refit;  but  before  she  could  reach  any  port,  she  was  capturea  by 
the  French,  who  took  out  nearly  the  whole  of  the  crew  and  sent 
them  into  France.  The  ship  having  remained  eight  days  in  pos- 
session of  the  enemy,  but  not  having  been  carried  into  port,  nor 
within  the  enemies'  fleet,  was  recaptured  and  brought  into  Milford 
Haven.  The  assured  immediately  gave  notice  of  their  intention  to 
abandon.  The  remainder  of  the  cargo  was  spoiled  whilst  the  ship 
lay  at  Milford  Haven,  and  before  she  could  be  refitted.  It  was 
holden  (^),  that  the  loss  being  in  its  nature  a  total  loss,  at  the 
time  when  it  happened,  the  assured  had  a  right  of  election  to 
abandon ;  that  the  subsequent  title  to  restitution  arising  from  the 
recapture  of  the  ship,  which  was  not  in  a  situation  to  pursue  Her 
mn/ags,  could  not  take  away  a  right  vested  in  the  assured  at  the 
time  of  the  capture ;   and  consequently  that  the  assured,  having 

(ji)  Btad  Y.Bonham^^  Brod. & Bingh.  (r)  MailM  ▼.  AndremM,  15  East,  13. 

147,  cited  in  Rous  v.  Salvador,  1  Bingh.  («)  DavidsonY.  WUhtity,  I  M.  &S.31S. 

N.  C.  542 ;  1  Sc.  491,  S.  C.  (/)  Go89  ▼.  Withers,  2  Burr.  6S3. 

(q)  Hunt  Y.R.  E.  Ast,,  5  M.  &  S.  47. 
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gi^en  immediate  notice  of  abandomnent,  were  entitled  to  recoyer 
against  the  insurers  for  a  total  loss.  A  ship  and  goods  were  insured 
for  a  voyage  from  Montserrat  to  London  (uy.  Tne  ship  was  taken 
bj  an  enemy,  who  took  out  all  the  crew,  part  of  the  cargo,  (which 
ooDsisted  of  sugars,)  and  the  rigging.  She  was  afterwards  recap- 
tured, and  carried  into  New  York,  where  the  captain  arrived  on 
the  23rd  of  June,  and  taking  possession  of  her,  found  that  part  of 
what  had  been  left  of  the  cargo  had  been  washed  overboard ;  that 
fifty-seven  hogsheads  of  what  remained  were  damaged ;  and  that 
the  ship  was  m  such  a  state,  that  she  could  not  be  repaired  with- 
out unloading  her  entirely.  The  owners  had  not  any  storehouses 
at  New  York,  where  the  sugars  could  have  been  deposited  while  the 
ship  was  repairing,  nor  any  agent  there  to  advise  the  captain.  No 
sailors  were  to  1^  had.  There  was  an  embargo  on  all  vessels  at 
New  York  until  the  27th  of  December ;  and  by  the  destination  of 
the  ship,  she  was  to  have  arrived  at  London  in  July.  Thus  cir- 
enmstanced,  the  captain  sold  the  cargo,  and  contracted  for  the 
sale  of  the  ship,  conceiving  that  he  was  thereby  acting  most  bene- 
ficially for  his  employers.  The  captain  did  not  know  of  the 
insurance.  The  assui^  upon  receiving  intelligence  of  what  the 
captain  had  done,  offered  to  abandon  to  tne  underwriters,  and  made 
a  oemand  as  for  a  total  loss.  An  action  having  been  brought  to 
enforce  this  demand,  it  was  holden,  that  the  assured  were  entitled 
to  recover  as  for  a  total  loss :  Lord  Mansfield^  C.  J.,  observing, 
that  it  had  been  laid  down,  ^'  that  if  the  voyage  was  lost,  or  not 
worth  pursuing,  if  the  salvage  was  high,  if  further  expense  was 
neoessAry,  if  the  insurers  womd  not  at  ^1  events  imdertake  to  pay 
that  expense,  &c.,  the  insured  might  abandon,  notwithstanding  a 
recapture.^  The  preceding  cases  were  cases  of  peculiar  circum- 
stances, so  that  it  ought  not  to  be  inferred  from  tnem,  that  in  the 
case  of  a  mere  capture,  followed  by  a  recapture,  the  insured  may, 
after  the  recapture  (24),  abandon,  and  demand  as  for  a  totol 
lofls.  The  impropriety  of  making  such  an  inference  will  appear 
bova  the  following  case: — A  ship,  valued  at  a  certain  sum,  was 
insured  on  a  voyage  from  Virginia  or  Maryland  to  London ;  during 
the  voyage,  the  ship  was  captured  by  the  French,  who  took 
out  nearly  the  whole  of  the  crew,  and  put  in  a  prize-master  to 
arf7  her  to  France.  Having  remained  seventeen  days  in  po6- 
session  of  the  enemy,  she  was  recaptured  by  an  En^ish  man- 
of-war,  and  carried  into  Plymouth,  whence  she  was  brought  into 

J»)  Milim  T.  FMcJUr,  1  Dong.  230 ;      2  Scott's  N.  R.  752. 
•ee  Tmmg  y.  Turingt  2  M.  &  Or.  593 ; 

(24)  The  assured,  upon  intelligence  of  a  capture^  may  abandon,  and 
daim  as  for  a  total  loss.  Admittea  per  Lord  Kenyon^  C.  J^,  in  M'Master$ 
T.  Schoolbred,  1  Esp.  N.  P.  C.  237 ;  but  if  they  neglect  this  opportunity, 
■id  afterwards  the  ship  is  recovered,  the  assured  can  only  daun  fiur  the 
loss  actually  sustained.     S.  C, 


978  INSURANCE. 

the  port  of  London,  by  the  order  of  the  owners  of  the  carffo  and 
the  recaptors.  The  assured,  having  received  intelligence  of  what 
had  happened,  gave  notice  to  the  underwriters  of  his  intention 
to  abandon.  It  appeared,  that  no  damage  had  been  sustained 
from  the  capture,  except  what  arose  from  the  temporary  intemip- 
tion  of  the  voyage,  and  a  charge  for  salvage,  which  the  underwriter 
had  offered  to  pay.  The  cargo  had  been  delivered  to  the  freighters, 
who  had  paid  nreight  for  the  same.  An  action  having  been  brought, 
in  which  the  assured  claimed  as  for  a  total  loss ;  it  was  holden  (jj\ 
that  in  cases  of  insurance,  the  plaintiff's  demand  is  for  an  indemnity, 
consequently  his  action  must  be  founded  upon  the  nature  of  tm 
injury  sustained  at  the  time  of  action  brought ;  that,  as  it  was 
repugnant,  upon  a  contract  of  indemnity,  to  recover  as  for  a  total 
loss,  when  the  final  event  had  decided  that  the  real  injury  was  an 
average  loss  only,  the  plaintiff  in  the  present  case  was  entitled  to 
recover  for  an  average  loss  only.  At  the  conclusion  of  the  judg- 
ment. Lord  Mansfield  said,  that  the  court  desired  to  be  understood 
that  the  only  point  determined  was,  ^^  that  on  a  valued  policy,  the 
plaintiff  could  not  recover  more  than  the  actual  loss,  which  had 
happened  at  the  time  when  he  chose  to  abandon.*"  A  later  decision 
on  this  subject,  and  which  was  admitted  to  be  new  in  specie,  must 
not  pass  unnoticed.  The  defendant  had  subscribed  two  policies (r), 
one  on  ship,  and  the  other  on  freight  of  the  same  ship,  on  a  voyage 
from  Liverpool  to  Jamaica.  The  ship  was  captured  on  the  21st  of 
September,  and  recaptured  on  the  25th ;  after  which,  the  plaintiff 
having  received  intelligence  on  the  30th  of  the  capture,  but  not 
of  the  recapture,  gave  notice  of  abandonment  on  the  1st  of  October, 
which  he  persevered  in  after  the  6th,  when  news  of  the  recapture 
arrived,  and  that  the  ship  was  safe  in  a  port  in  Ireland,  but  which 
notice  the  underwriters  did  not  accept.  And  it  appeared,  that 
instead  of  a  total  loss,  there  had  been  only  a  small  partial  loss  of 
13/.  and  a  fraction,  for  salvage  and  charges  on  the  pohcy  on  freight, 
and  151.  and  a  fraction  on  the  ship  and  policy,  and  that  no  damage 
whatever  was  sustained  by  the  ship  whilst  in  the  possession  of 
the  enemy.  The  question  was,  whether,  that,  which  in  the  result 
turned  out  to  be  only  a  partial  loss  to  a  trifling  extent,  should, 
because  of  the  notice  of  abandonment  given  when  a  total  loss 
appeared  to  exist,  be  recovered  as  a  total  loss.  The  court  were  of 
opinion,  that  they  must  look  to  the  real  nature  of  the  contract  in 
a  policy  of  insurance,  which  was  nothing  more  than  a  contract  of 
indemnity ;  and  consequently,  as  that  which  was  supposed  to  be  a 
total  loss  at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased,  and  as  only  a  small  loss  had  been  incurred  in  the  salvage, 
that  was  the  real  amount  of  the  indemnification  which  the  plaintiff 
was  entitled  to  receive  under  this  contract  of  indemnity.  Lord 
Ellenborough  observed,  ^^  that  it  has  been  said  in  argument,  that 

{q)  Bamilton  t.  Mendes,  2  Burr.  1 198 ;  (r)  BambHdge  t.  iVei^ron,  10  Bait,  329. 

1  BL  R.  276. 
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the  ofler  to  abandon  having  been  rightly  made  at  the  time,  a  right 
ci  action  vested  in  the  assured,  which  could  not  be  defeated  by  the 
subsequent  events :  but  that  proposition  is  not  only  not  true  in  the 
whole,  but  it  is  not  true  in  its  parts.  The  effect  of  an  offer  to 
abandon  is  truly  this^  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  which  turn  out  to  be  true,  the 
assured  has  put  himself  in  a  condition  to  insist  upon  his  abandon- 
ment ;  but  it  is  not  enough  that  it  was  properly  made  upon  facts, 
which  were  supposed  to  exist  at  the  time,  if  it  turn  out  that  no 
such  facts  existed,  or  that  other  circumstances  had  occurred  which 
did  not  justify  such  abandonment.  It  may  be  said  to  be  properlv 
made  upon  notice  received,  and  bond  fide  credited,  by  an  assurea, 
of  his  ship  having  been  wrecked,  whether  such  intelligence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a 
forgery:  and  yet,  clearly  no  right  of  action  would  vest  in  him, 
founded  upon  an  abandonment  made  upon  false  intelligence,  and 
without  anything,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this, — that  the  assured,  having 
had  notice  of  circumstances,  which,  if  true^  entitle  him  to  treat  the 
adventure  as  a  total  loss,  he,  in  contemplation  of  those  circum- 
stances, casts  a  desperate  risk  on  the  underwriter,  who  is  to  save 
himself  as  he  can !  But  does  not  all  this  presume  the  existence  of 
those  facts  on  which  the  right  accrues  to  him  to  call  upon  the 
underwriter  for  an  indemnity  ?  And  if  they  be  all  imaginary,  or 
founded  in  misconception,  or  if  at  the  time  it  had  ceased  to  be  a 
total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if  the 
only  damnification  arise  out  of  the  very  act  (the  recapture)  which 
saves  the  thing  insured  from  sustaining  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails.  So  where  upon  an  insurance 
on  ship  from  Rio  de  Janeiro  to  Liverpool,  the  ship  was  captured, 
and  an^erwards  recaptured ;  but  in  the  mterval,  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment, 
and  after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage;  it  was  holden  («),  that  the  abandonment 
was  not  binding,  and  that  the  assured  could  recover  for  a  partial 
loss  only. 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the  ship, 
will  not  enable  the  owner  to  recover  upon  a  policy  on  the  ship  as  for 
a  total  loss,  the  ship  having  been  released  before  abandonment  (0* 
Where  the  ship  was  wrecSed,  but  all  the  goods  were  brought  on 
shore,  though  in  a  very  damaged  state,  so  that  they  became  unpro- 
fitable to  the  assured  :  it  was  holden  (u),  that  the  underwriters  on 
the  eoods,  who  were  freed  by  the  policy  from  particular  average, 
could  not  be  made  liable  as  for  a  total  loss,  by  a  notice  of  abandon- 
ment.    Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from 

(f)  Brothersiam  t.  Barber,  5  M.  &  S.  (u)  TAompwn  t.  Roif,  Bs,  Am$,  Comp.f 

.418.  16  East,  214. 

(0  Parmmt  t.  Seott,  2  Taunt.  363. 
VOL.   U*  V 
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to  QBcbcci  wvnafeed  fiu  cf  pHtiraltf  sver^^^  ttftd  tiie 
M^  (ywin^  to  sett  daan^  ib  tk^  cimix  cf  har¥fijn|^  whi  obliged 
to  nn  mto  port  and  mdenso  fcpur*  i^d  floai^  F"^  ^  ^^^  guoih 
tlifftiged.  aod  tlip  repuFs  ilptiiinfn  hor  so  loBg  as  to  piwent 
reaiAaag  QikIkc  tint  aeonn,  and  mo  ctfhcr  ridp  coidd  be  po- 
cored  at  that  or  a  miigUbijuiiii^  P^i^t,  to  fivwafd  tfe  caigo  in  tnoe, 
ao  that  the  rayage  was  afaandmd^  jnd  tke  riup  aAeniards  sailed 
OD  another  rtnm^ ;  it  was  hoMen  (x),  thai  this  waanol  a  total  hns 
of  the  goods,  ai^  that  the  aawued  coaid  not  ahaiwhw  A  loaa  of 
wpige  for  the  season  br  perSs  of  the  aea^  is  not  a  gtoand  ( y)  of 
lAandonmeot  upon  a  polier  on  goods,  with  a  dnse  of  warnmty, 
free  firom  arenge,  &e.  where  the  cargo  is  in  sMletT,  ind  not  of  sndi 
a  perishable  nature  as  to  make  the  kas  of  ^o^rage  a  kas  of  the 
eoBunoditj,  ahhoogfa  the  ship  be  lendefcd  incapable  of  procosding 
in  the  Torage.  Insurance  on  ship.  The  dup,  dorii^  her  Toyage, 
while  loadii^  her  homeward  cargo,  was  seiied  hj  the  crew  and  car- 
ried awaj  to  a  distant  coontrr  and  her  cargo  pfamdered^  and  the 
ship  deserted,  bat  was  afterwards  retaken  bjr  another  ridp,  and  was 
brcmgfat  with  a  small  remaining  part  of  her  cargo  to  an  En^ishpori 
(not  the  port  of  her  destination),  and  part  of  her  rnii^  was  ^one» 
and  she  could  not  be  made  fit  for  a  rorage  anin  wimont  coosuda^ 
able  expense  in  proriding  a  crew  and  stores :  it  was  hoiden  (z\  thai 
this  was  not  a  total  loss  so  as  to  entitle  the  aasored  toabandon  after 
fiotice  of  the  recapture. 

Where  a  ship  with  cargo  was  faarratrooslj  taken  out   of  her 
course  by  the  crew,  and  the  ship  and  part  of  her  cargo  sold,  and 

the  remainder  sent  home  by  another  Tessel ;  it  was  hoiden  (a), 
tliat  this  was  a  total  loss  of  the  cargo  from  the  time  of  the  com- 
mitting of  the  act  of  barratr}'.  Upon  a  hostile  embargo  in  a 
foreign  [K)rt,  the  ship-o>\*ner,  who  had  separately  insured  ship  and 
freight,  abandoned  them  to  the  respective  underwriters  at  the  same 
time ;  the  abandonment  was  accepted  by  the  underwriters ;  after- 
wards the  embargo  was  taken  off,  and  the  ship  completed  her 
voyage  and  earned  freight.  The  freight  having  been  paid  by  the 
freighters  to  the  underwTiters  on  the  ship,  the  ship-owner,  the 
assured,  brought  an  action  against  one  of  the  underwriters  on 
freight,  claiming  as  for  a  total  loss;  it  was  hoiden (6),  that  the 
assured  could  not  recover,  the  freight  not  having  been  in  fact 
earned :  or  supposing  it  to  have  been  in  any  other  sense  lost  to 
the  assured,  by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  was  so  lost,  not  by  any  peril  insured  against,  but  by 
the  voluntary  act  of  the  assured  in  making  such  abandonment,  witn 
which,  and  the  consequences  thereof,  the  underwTiters  on  freight 

{x)  Anderson  v.  Wallis,  2  M.  &  S.  240,  turance,  5  M.  &  S.  47. 
recognized  in  Everth  v.  Smith,  2  M.  &  S.  {z)  Falkner  v.  Ritchie,  2  M.  &  S.  290. 

278,  and  in  Hunt  v.  Royal  Exchange  As-  (a)  Dixon  v.  Reid,  5  B.  &  A.  597. 

turance,  5  M.  &  S.  47.  (A)  McCarthy  \.  Abel,  5  East, 388.   Set 

(y)  Hunt  V.  The  Royal  Exchange  At-  poet,  p.  982,  n.  (26)  Case  t.  IkiMeom, 
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had  not  any  concern.  Policy  on  fruit  from  Cadis  to  London,  with 
the  naual  m^norandum.  In  the  course  of  the  voyage  the  fruit  was 
so  much  damaged  by  the  sea  water  that  it  became  rotten  and 
atonk,  and  on  the  ship's  arrival  at  an  intermediate  port,  into  which 
flhe  was  driven,  the  govemmeut  of  the  phice  prohibited  the  landine 
of  the  cargo.  The  ship  also,  being  too  much  damaged  to  proceea 
cm  her  voyage,  was  sold,  and  the  cargo  necessarily  thrown  over- 
board. It  was  holden(c),  on  a  case  reserved,  that  the  assured 
were  entitled  to  recover  for  a  total  loss ;  and  Chamibre^  J.,  said 
^*the  ship  is  expressed  to  have  been  so  much  damaged  that  she 
eoold  not  proceed,  but  was  sold;  now  this  must  certainly  have 
made  a  complete  end  of  the  voyage.  We  do  not  construe  special 
eases  so  strictly  as  we  do  speciid  verdicts ;  on  the  whole^  therefore, 
it  seems  to  me  that  the  loss  was  total,  and  though  the  cargo  might 
be  said  to  exist  in  specie,  yet  in  value  it  did  not  exist  at  all.  If 
that  be  so,  the  inference  of  law  is  plain.  What  is  it  against  which 
the  underwriters  protect  themselves  by  the  memorandum !  Against 
partial  damage.  For  what  reason  \  Because,  as  the  comm^ties 
flDumerated  are  perishable  in  their  nature,  it  might  be  impossible 
to  aaoertaiii  with  exactness,  what  part  of  the  loss  arose  from  the 
nature  of  the  commodity,  and  what  from  sea  damage.  K  ever 
there  was  a  case  of  total  loss,  it  certainly  is  the  present.'"  After 
satisfaction  made  as  to  the  goods  themselves  ((2),  if  restored  in 
specie,  or  compensation  made  for  them,  the  assured  stands  as  a 
txBStee  for  the  msurer,  in  proportion  for  what  he  has  paid.  A  ship- 
owner having  chartered  his  ship  to  J.  S.,  insured  the  ship  and 
frei^t  with  different  sets  of  underwriters.  Having  notice  of  an 
embaigo  laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship 
and  freight  to  the  respective  underwriters,  and  received  the  whole 
amount  of  their  subscriptions  as  for  a  total  loss ;  first  undertaking, 
by  a  memorandum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for  it :  and 
afterwards  undertaking,  by  a  similar  memorandum  on  the  freight 
policy,  to  assign  to  the  underwriters  on  freight  all  right  of  recovery, 
compensation,  &c.  The  ship  having  been  afterwards  liberated 
vetonied  home,  and  earned  freight,  which  was  received  by  the 
assured ;  it  was  holden  («),  that  however  the  question  of  priority  as 
to  the  title  to  the  fr^iffht  might  have  been,  as  between  the  diflerent 
sets  of  underwriters  litigating  out  of  the  same  fimd,  and  however 
tile  weight  of  argument  might  preponderate  in  favour  of  the  under- 
writers on  the  ship  (25),  yet  that  tne  assured,  who  had  received  the 

(«)  J)99om  ▼.  Mmoer^,  3  Bos.  &  PaL  (e)  Tkompmm  t.  Rowertifl,  4  Saat,  34. 

47B.  See  alao  Uaiham  ▼.  TWrft,  3  B.  &  P.  479. 

(iQ  Randal  v.  Coekrwn,  1  Yes.  98. 

(25)  See  Sharp  v.  Gladstone,  7  East,  30,  where  Lord  Ettenhortrngh, 
C.  J.,  observed,  that  as  to  the  eenend  question,  whether  an  abandonment 
aoold  be  made  to  the  underwriters  on  fnight  after  an  abandonment  to 
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freight,  was  at  all  events  liable  on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  freight.     But  in  a  subsequent  case  (/), 
which  arose  on  the  same  embargo ;  it  was  holden,  that  although  the 
underwriter  on  freight  was  entitled  to  recover  the  freight  received 
by  the  assured,  yet  the  assured  might  deduct  out  of  it  the  following 
expenses: — 1.  The  expenses  of  the  ship  and  crew  in  the  foreign 
port,  including  port-charges  (besides  the  expenses  of  shipping  the 
cai^,  which  exclusively  belonged  to  the  underwriters  on  freight). 
2.  Insurance  thereon.    3.  Wages  and  provisions  of  crew,  from  their 
liberation  in  the  foreign  port  till  their  discharge  here.     4.  Wages, 
(provisions  were  supplied  by  the  foreign  government,)  to  the  crew 
during  their  detention.     But  it  was  further  holden,  that  the  assured 
was  not  entitled  to  deduct  out  of  such  freight ;  1.  Charges  paid  at 
the  port  of  discharge  on  ship  and  cargo.     2.  Insurance  on  ship.     3. 
Diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on  the 
voyage  home.     In  case  of  a  total  loss,  where  the  policy  is  a  valued 
policy,  the  value  inserted  in  the  policy  must  be  paid  by  the  under^ 
writer.     Goods  protected  by  a  valued  policy,  being  cwtured,  are 
condemned  as  lawful  prize,  the  captors  paying  freight.    The  assured 
may  recover  as  for  a  total  loss  (g).     Where  the  subject-matter  of 
the  insurance  is  at  first  of  the  value  mentioned  in  the  policy,  and 
there  is  not  any  imputation  of  fraud,  the  underwriter  will  be  bound, 
in  case  of  a  loss,  by  the  valuation  in  the  policy,  although  the  loss 
happens  at  the  latter  end  of  the  voyage,  at  which  time  the  property 
insured  is  considerably  diminished  in  value ;  as  where  an  insurance 
was  made  on  ship  (A)  stores,  and  provisions,  valued,  on  a  certain 
voyage,  and  the  snip  foundered  on  her  arrival  at  the  port  of  dis- 
charge ;  it  was  holden,  that  the  loss  being  total,  and  no  fraud,  the 
underwriter  was  liable  to  pay  the  value  inserted  in  the  policy, 
although  it  appeared  that  the  provisions  to  the  amount  of  half  that 
value  had  been  expended  (26). 


8; 


)  Sharp  V.  Gladstone,  7  East,  24.  (A)  Shawe  v.  Feltout  2  East,  109. 

)  Marthall  v.  Parker,  2  Campb.  69. 


the  underwriters  on  ship,  he  desired  to  be  understood  as  giving  no 
opinion.  But  in  Case  v.  Davidsony  5  M.  &  S.  79,  by  three  justices, 
Bayley,  J,,  dissent.,  it  was  determined  on  a  special  case  that  an  aban- 
donment to  the  underwriter  on  ship,  transfers  the  freight  subsequently 
earned  as  incident  to  the  ship.  Therefore,  where  ship  and  freight  were 
insured  by  separate  sets  of  underwriters,  and  the  ship,  being  a  general  ship, 
was  captured,  and  ship  and  freight  were  abandoned  to  the  respective  un- 
derwriters, who  paid  each  a  total  loss;  and  the  ship  being  recaptured, 
performed  her  voyage  and  earned  freight,  which  was  received  by  the  de- 
fendant for  the  use  of  those  who  were  legally  entitled  thereto ;  it  was 
holden,  that  the  underwriter  on  ship  was  entitled  to  recover.  This  judg- 
ment was  affirmed,  on  error,  in  Exchequer  Chunber,  2  B.  &  B.  379.  See 
further  as  to  abandonment  of  freight,  ureen  v.  B.  E.  A.^  6  Taunt.  68. 

(26)  **  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a  total 
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The  wages  and  provisions  (i)  of  the  crew  of  a  ship  during  its  de- 
tention for  the  purpose  of  repairing  damages  sustained  by  perils  of 
the  sea,  are  not  chargeable  to  the  underwriters  of  a  policy  on  the 
ship.  Where  two  ships,  A.  and  B.,  come  into  collision,  and  both 
floi^ain  damage,  but  ship  A.  having  sustained  less  damage  than  ship 
B.,  the  owners  of  A.  are  legally  compelled  to  pay  a  sum  of  money 
to  the  owners  of  ship  B.,  so  as  to  equalize  the  loss  sustained  by 
each ;  it  was  holden  (A),  that  the  sum  so  paid  was  not  a  loss 
recoverable  under  a  policy  on  the  ship  A.,  although  the  accident 
occurred  under  circumstances,  that  the  loss,  by  the  direct  damage, 
rastained  by  the  ship  A.  was  recoverable. 

An  action  upon  a  valued  policy ;  the  defendant  paid  into  court 
302.  per  cent.  It  was  holden  (/),  that  this  was  merely  an  admission 
that  a  loss  of  30/.  per  cent,  had  been  sustained,  and  no  more. 
Where  there  is  not  any  valuation  in  the  policy,  the  prime  cost  or 
invoice  price,  together  with  all  charges  until  the  goods  are  put  on 
board,  and  the  premium  of  insurance,  will  be  the  foundation  upon 
which  the  loss  will  be  computed.  If  part  of  a  cargo,  capable  of 
distinct  valuation,  be  lost,  the  value  of  such  part  must  be  paid  (m). 
When  there  is  an  insurance  on  goods,  as  may  be  thereafter  declared 
and  valued,  the  assured  may,  by  duly  declaring  and  valuing  before 
the  loss,  make  it  a  valued  policy  :  but  if  the  assured  do  not  so  declare 
and  value,  it  is  then  an  open  policy,  and  the  interest  must  be  proved 
at  the  trial. 


VI.    Of  partial  Losses. 

A  PARTIAL  loss  upon  a  ship  or  eoods  (n)  is  such  a  proportion  of 
the  prime  cost  as  is  equal  to  the  diminution  in  value  occasioned  by 
the  damage.  In  the  case  of  a  partial  loss  (o),  although  the  policy 
be  a  valued  policy,  yet  the  computation  must  be  by  the  real  interest 
of  the  assured  on  board,  and  not  by  the  value  in  the  policy :  that  is, 
the  policy,  notwithstanding  the  valuation,  must  be  considered  as 
an  open  policy.  In  the  case  of  a  partial  loss  upon  goods,  by  sea 
damage,  the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to 
the  fluctuations  of  the  market  (;; ),  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  destina- 


(t)  Devaux  t.  Salvador,  6  Nev.  &  M.      man  v.  Kingston,  3  Campb.  152. 

(n^  Marsh.  535. 
S.  C.  (o)  Le  Cras  v.  Hughet,  Marsh.  541. 


713.  (n)  Marsh.  535. 

(i)  S.  C.  (o)  Le  Cras  v.  J 

(0  Rucker  v.  Palsgrave,  1  Taunt.  419.  (p  )  Lewis  v.  Rueker,  2  Burr.  1167. 


(m)  Per  Lord  Ellenborough,  C.  J.^/Tar- 


loss."     Per  Lee,  C.  J.,  in  Erasmus  v.  Bank,  M.  21  Geo.  II.,  and  Smith 
V.  Flexney,  Dec.  13,  1/47. 
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tioD.  Hence,  in  computing  the  average  in  a  case  of  this  kind,  the 
difference  between  the  req>eetive  jfroM  proceeds  (27)  of  the  damaged 

Sods,  and  of  the  goods  if  they  had  arrived  sound  at  the  port  of 
livery,  must  first  be  ascertained.  Then,  whatever  aliquot  part  of 
the  gross  proceeds  of  the  sound  commodity  at  the  port  of  deliveiy 
such  difference  constitutes,  the  same  aliquot  part  of  the  original 
value  will  be  the  sum  for  which  the  underwriter  will  be  liable  :  e.  g, 
suppose  a  hogshead  of  sugar  is  insured  on  a  voyage  from  London  to 
Hamburgh,  the  original  value  is  30/. ;  being  deteriorated  by  sea 
damage,  the  gross  proceeds  at  Hamburgh  amount  to  40/. ;  whereas, 
if  the  sugar  had  not  been  damaged,  the  gross  proceeds  would  have 
amounted  to  50/.  The  difference  is  10/.,  or  one-fifth  part  of  50/. 
The  sum,  then,  which  the  underwriter  must  pay  will  be  one-fifth  of 
SO/.,  the  original  value,  or  6/.  In  cases  where  the  sums  are  more 
complicated  than  in  the  preceding  instance,  the  calculation  may  be 
made  as  follows :  as  the  gross  proceeds  of  the  sound  :  the  gross 
proceeds  of  the  damaged  the  original  value         a  fourth 

quantity,  which  being  found  by  the  rule  of  three,  must  be  sub- 
tracted from  the  prime  cost,  and  the  difference  will  be  the  average 
loss  or  sum  for  which  the  underwriter  is  chargeable.  The  propor- 
tion of  loss  is  calculated  through  the  same  mecuum,  (that  is,  by  com- 
paring the  selling  price  of  the  sound  commodity  with  the  damaged 
part  of  the  same  commodity  at  the  port  of  delivery,)  whether  the 
policy  be  valued  (9)  or  open  (r).  But  the  proportion  of  loss,  when 
ascertained,  is  applied  to  different  standards  of  value.  For  the 
ori^nal  value  in  the  case  of  a  valued  policy  is  the  valuation  in  the 
pohcy  ;  but  in  the  case  of  an  open  policy,  the  original  value  is  the 
mvoice  price  at  the  port  of  delivery,  including  premiums  of  insurance 
and  commission  (28).  A  ship  received  considerable  damage  from 
tempestuous  weather,  and  the  crew,  completely  exhausted,  deserted 

(9)  Lewii  V.  BucUr,  2  Burr.  1167.  (r)  XJihtr  v.  NohU^  12  East,  639. 


(27)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  2  East,  581, 
recognized  in  Hurry  v.  R.  Ex,  Am.,  2  Bos.  &  Pul.  308,  that  the  gross  pro- 
ceeds, and  not  the  net  proceeds,  must  be  taken  as  the  basis  of  the  calcula- 
tion. A  cargo  insured  by  a  valued  policy  was  confiscated  abroad  and  sold^ ; 
but  the  enemy  permitted  the  foreign  consignee  to  retain  from  the  proceeds 
the  amount  of  his  acceptances  which  he  had  previously  paid ;  the  assured 
not  havine  abandoned,  the  loss  became  partial  only,  and  the  assured  was 
holden  to  be  entitled  to  recover  from  the  underwriter  a  sum  bearing  the 
same  proportion  to  his  subscription  as  the  loss  ultimately  sustained  bore  to 
the  whole  value  in  the  policy. 

(28)  See  on  this  subiect  Winter  v.  Haldimand,  2  B.  &  Ad.  650,  where 
it  is  doubted  whether  the  payment  on  the  shipment  of  goods  can  be  added 
to  their  price,  so  as  to  form  part  of  their  value  in  an  open  policy. 

*  Goldtmid  T.  GilUet,  4  Taunt.  803. 
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the  ship  on  the  high  seas,  for  the  mere  preservation  of  their  lives ; 
and  the  ship  was  then  taken  possession  of  by  a  fresh  crew,  who  suo- 
ceeded  in  conducting  her  safely  into  port :  it  was  holden  («),  that 
SDch  desertion  of  the  crew  did  not  of  itself  amount  to  a  total  loss ; 
and  secondly,  that  the  ship  having  been  sold  under  the  decree  of  the 
Admiralty  Court  to  pay  the  salvage,  and  it  not  appearing  that  the 
lasmred  had  taken  any  means  to  prevent  such  sale,  that  they  were 
not  entitled  to  abandon,  and  that  there  was  only  a  partial  loss.  In 
an  action  on  a  policy  on  ship  and  goods,  warranted  free  from 
American  condemnation,  it  appeared,  that  the  ship  and  goods  were 
damaged  by  the  perils  of  the  sea,  and  were  afterwards  seized  by  the 
American  government,  and  condemned.  It  was  holden  (<),  that  the 
total  loss  by  subsequent  seizure  and  condemnation  took  away  from 
the  assured  the  right  to  recover  in  respect  to  the  previous  partial 
loss  by  sea  damage :  inasmuch  as  the  immediately  operating  cause 
of  total  loss  was  one  from  which,  and  its  consequences,  the  under^ 
writer  was  by  express  provision  in  the  policy  exempted ;  and  as  the 
other  antecedent  causes  of  injury  never  produced  any  pecuniary  loss 
to  the  plaintiff;  and  as  there  never  existed  a  period  of  time  prior  to 
the  total  loss,  in  which  the  assured  could  have  practically  called  on 
the  underwriter  for  an  indemnity  against  the  temporary  and  partial 
injury.  The  liability  of  the  underwriter  is  not  restricted  to  the 
single  amount  of  his  subscription  (u),  but  he  may  be  subject  either 
to  several  average  losses,  or  to  an  average  loss  and  total  loss,  or  to 
money  expended  and  labour  bestowed  about  the  defence,  safe- 
guard, and  recovery  of  the  ship,  to  a  much  greater  amount  than  the 
subscription ;  and  it  shall  be  recoverable  as  an  average  loss.  Upon 
a  policy  on  hogsheads  of  sugar,  warranted  against  particular  average, 
some  part  of  tne  sugar  in  every  hogshead  being  preserved,  though 
less  than  three  per  cent,  on  the  cargo  ;  it  was  holden  (a:),  that  this 
could  not  be  a  total  loss.  Where  an  insurance  was  eifected  on 
wheat  shipped  in  bulk,  and  valued  at  1600/.,  free  from  average, 
except  general,  or  the  ship  were  stranded,  and  the  ship  having 
sprung  a  leak,  part  of  the  wheat,  value  75/.,  was  pumped  out  with 
tlie  water  and  lost ;  it  was  holden  (y),  that  the  insured  could  not 
recover  as  for  a  total  loss  of  a  part ;  the  court  observing,  that 
**  Where  the  insurance  is  on  each  package  separately,  it  is  to 
be  treated  as  a  total  loss  upon  each  package  lost ;  but  where  it  is 
an  insurance  upon  the  bulk,  unless  the  loss  exceed  a  certain  value 
upon  the  particular  article,  there  is  no  average  loss ;  and  there  can- 
not in  such  a  case  be  any  total  loss  of  a  portion  only  of  the  cargo." 
On  the  memorandum  ^^  free  from  average  under  3/.  per  cent.,"  the 
miderwriter  is  liable  (z)  for  the  amount  of  the  aggregate  of  several 

(9)  Thomely  v.  Helton,  2  B.  &  A.  513.  (y)  HilU  v.  LtrndonAu.  (ktrp.^  5  M.  & 

ifi  Lmey.Jaruon,  12  East,  648.  W.  569.     See  Davy  v.  Milford,  15  East, 

(v)  Le  Cheminant  t.  Peanon,  4  Taunt.  559. 

367.  {z)  Blackett  v.  R,  B.  A.  Comp.,  2  Cr.  ft 

(*)  Hedburg  y.Pearsont  7  Taunt.  154.  J.  244  ;  2  T>tw.  266. 
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partial  losses,  each  less  than  3/.  per  cent.,  but  amounting  together 
to  more. 


VII.  Of  Adjustment. 

Thb  adjustment  of  a  loss  is  the  settling  and  ascertaining  the 
amount  of  the  indemnity  which  the  assured  (a),  after  all  allowances, 
and  deductions  are  made,  is  entitled  to  receive  under  the  policy, 
and  fixing  the  proportion  which  each  underwriter  is  liable  to  pay. 
An  adjustment  being  indorsed  on  the  policy,  and  signed  by  the 
underwriter,  with  a  promise  to  pay  in  a  given  time,  is  to  be  con- 
sidered as  a  note  of  hand  (6),  but  it  does  not  require  a  stamp  (c). 
The  (d)  adjustment  is  only  prim&facie^  and  not  conclusive  evidence 
uainst  the  underwriter.  Hence,  where  the  witness  (e),  who  proved 
toe  adjustment^  swore  that  soon  after  the  underwriters  had  signed 
it,  doubts  arose  in  their  minds  as  to  the  honesty  of  the  transaction. 
Lord  KenyoMj  C.  J.,  was  of  opinion,  that  in  such  case  the  plaintiff 
should  produce  other  evidence ;  and  that  shutting  the  door  against 
inquiry,  after  an  .adjustment,  would  be  putting  a  stop  to  candour 
and  fair  dealing  amongst  the  underwriters.  Ihe  court  afterwards, 
on  a  motion  for  a  new  trial,  concurred  in  opinion  with  the  chief 
justice.  The  production  of  the  policy  by  assured,  with  adjustment 
on  it  and  name  of  defendant  struck  off,  does  not  prove  (/)  payment 
of  the  sum  adjusted ;  for  it  frequently  happens,  that  the  name  is 
struck  off,  on  the  faith  of  an  adjustment,  where  nothing  is  paid,  but 
an  arrangement  made  to  pay  at  a  future  time.  In  Herbert  v. 
Cftoatptbm  I  Camnb.  134,  Lord  EUenbcrough  expressed  a  clear 
opinion,  that  an  adjustment  is  merely  an  admission  on  the  suppo- 
sition of  the  truth  of  certain  facts  stated,  that  the  assured  are 
entitled  to  recover;  and  although  it  is  incumbent  on  an  underwriter, 
who  has  once  admitted  his  liability  by  an  adjustment  to  make  out 
a  strong  case,  yet,  until  actual  payment  of  the  money,  he  may  avail 
himself  of  any  defence,  which  either  the  facts  or  the  law  of  the 
case  wiU  furnish.  In  Shepkerd  v.  Chewter,  1  Campb.  274,  it  was 
holden,  that  an  adjustment  was  not  binding,  although  the  under- 
writer, at  the  time  of  signing  it,  had  an  opportunity  of  becoming 
acquainted  with  the  history  of  the  voyage,  and  the  circumstances 
attending  the  loss,  his  attention  not  having  been  drawn  to  the  fact 
which  discharged  his  liability  to  the  assured ;  Lord  EUenborougk, 
C.  J.,  observing,  that  the  adjustment  was  prim&  facie  evidence 
against  the  defendant,  but  it  certainly  did  not  oind  him,  unless  there 
was  a  full  disclosure  of  the  cirmuuiances  of  the  case :  unless  they 

(«)  Manb.  529.  {d)  Per  A'myM,  C.  J.,  in  Rodgen  t. 

\h)  Hof  T.  Gwddmff,  Beiwes,  310.  Ltt^  M^ior,  Park,  191. 

a  J.  (e)  De  G^rrrm  t.  GMraUk,  Pirk,  194  ; 

(e)  Per  Oajron.  C.  J.,  in    Witie  t.  Peake*s  Additionil  Cases,  37,  ^.  C. 


London  Sittings  after  M.  T.  41  (/)  Admmu  t.  Stmdtrt,  M.  &  Malk.  873, 

Geo.  m.,  MSS.  Ld.  Tnierdem^  C.  J. 
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were  all  blazoned  to  him  as  they  really  existed.  But  see  Lord 
CSampbell's  note  on  this  case,  in  which  he  has  shown,  that^  upon 
principles  of  law,  a  mere  adjustment  is  not  in  any  case  or  under  any 
dreumstances  conclusive,  and  that  the  utmost  effect  which  can  be 
given  to  it^  is  to  transfer  the  burthen  of  proof  from  the  assured  to 
uie  underwriters.  A  ship  was  insured,  warranted  free  of  capture, 
in  port.  A  letter  announcing  her  capture  stated  it  to  be  in  port, 
on  which  the  underwriter  and  assured  adjusted  ;  the  former  re- 
turned, and  the  latter  received  back  the  premium.  It  afterwards 
appeared  the  capture  was  not  in  port.  It  was  holden  (9),  that  the 
aasared  was  not  precluded  by  the  adjustment  and  repayment  from 
recovering  on  the  policy ;  whether  the  underwriter's  name  had 
been  struck  off  the  adjustment  only  (/i),  or  the  policy  also  (t).  An 
onderwriter  has  never  been  considered  discharged  as  against  the 
assured,  until  his  name  has  been  struck  off  the  policy,  Russell  v. 
Bangley^  4  B.  &  A.  395,  with  the  consent  of  the  assured;  Bartleit 
V.  Pentland^  10  B.  &  C.  760.  An  usage  at  Lloyd  s  does  not  bind 
a  person  not  cognizant  of  it.  Gabay  v.  Lloydy  3  B.  &  C.  793, 
recognized  by  Bayley^  J.,  in  JBartleii  v.  Pentland^  10  B.  &  C. 
767.  In  Scott  v.  Irving^  1  B.  &  Ad.  605,  where  the  name  had 
been  struck  off  the  policy,  but  without  the  consent  of  the  assured ; 
the  court  held  the  underwriter  liable,  and  disallowed  a  set-off 
between  broker  and  underwriter  as  against  the  assured.  A  trustee 
suing  as  a  plaintiff  in  a  court  of  law  must  be  treated  in  all  respects 
as  a  party  to  the  cause;  and  any  defence  asainst  him  is  a  defence  in 
that  action  against  the  cestui  que  trust,  who  uses  his  name.  And 
therefore,  where  a  broker  in  whose  name  a  policy  of  insurance  under 
seal  was  effected,  brought  covenant,  and  the  defendants  pleaded 
payment  to  the  plaintiff  according  to  the  tenor  and  effect  of  the 
policy;  and  the  proof  was,  that  after  the  loss  happened,  the  assurers 
paid  the  amount  to  the  broker  by  allowing  him  credit  for  premiums 
due  from  him  to  them ;  it  was  holden  (A),  that  although  that  was 
no  payment  as  between  the  assured  and  assurers,  it  was  a  good 
payment  as  between  the  plaintiff  on  the  record  and  the  defendants, 
and,  therefore,  an  answer  to  the  action. 


VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of 
Insurance^  and  herein  of  the  Declaration^  p.  987 ;  Plead- 
ings^ p.  990 ;   Consolidation  Rule,  2?.  991. 

The  usual  remedy  or  form  of  action  against  the  insurers  or 
underwriters,  to  recover  a  loss  upon  a  policy  of  insurance,  is  an 
action  on  the  case,  founded  upon  the  express  special  undertaking  of 


r)  Reyner  v.  Hall,  4  Taunt.  725. 
[h)  lb. 

0  ^*- 


{k)  Gibson  Y.  Winter,  5  B.  &  Ad.  96; 
2  Nev.  &  M.  737. 
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the  insurers  who  have  signed  the  policy,  or  (as  it  is  technically 
called)  a  special  assumpsit.  Two  counts  upon  the  same  policy  are 
not  allowed.  But  a  count  upon  a  policy,  and  a  count  for  money 
had  and  received  to  recover  back  the  premium  upon  a  contract 
implied  by  law,  are  allowed.  R.  G.  H.  T.  4  WUl.  IV.  No.  6.  The  two 
insurance  companies,  namely,  the  Royal  Exchange  and  the  London 
Assurance,  having  been,  in  consequence  of  stat.  6  Greo.  I.  c.  18, 
incorporated  by  several  charters  granted,  and  having  a  common 
seal  affixed  to  all  their  contracts,  the  proceedings  against  these 
companies  must  be  by  action  of  covenant  or  debt. 

The  policy  must  be  stated  in  the  declaration,  and  it  must  be 
alleged,  that  it  was  simed  or  subscribed  with  the  name  of  the  in- 
surer against  whom  the  action  is  brought;  that  in  consideration 
that  the  assured  had  paid  to  the  defendant  the  premium,  the  de- 
fendant had  undertaken  to  indemnify  the  assured  against  the  losses 
specified  in  the  policy;  that  the  goods,  wares,  and  merchandizes, 

were  laden  on  board  the  ship  to  the  amount  of  £ (i.e.  the  value 

insured)  (29) ;  and  further  it  must  be  alleged,  that  the  plaintifib 
were  interested  therein,  unless  the  insurance  be  on  a  foreign  ship, 
in  which  case  an  averment  of  interest  is  not  necessary  (30).     The 


(29)  In  an  action  on  a  policy  of  insurance  of  indiffo  and  bale  goods^ 
after  setting  out  the  policy,  it  was  ayerred  in  the  declaration  that  divers 
goods  were  loaded  on  board,  and  that  the  policy  was  made  on  the  said 
goods ;  on  special  demurrer,  because  it  was  not  averred,  that  the  goods 
stated  to  have  been  loaded  on  board  were  indigo  or  bale  goods,  the  court 
observed,  that  the  allegation,  in  the  declaration,  that  the  policy  was  made 
on  the  goods  put  on  board,  completely  answered  the  objection  taken,  sinoe 
that  could  not  be  true,  unless  indigo  or  bale  goods  were  loaded  on  board, 
which  it  would  be  necessary  for  the  plaintiff  to  prove  at  the  trial.  De 
Synums  v.  Johnston^  2  Bos.  &  Pul.  N.  R.  77. 

(30)  Whether,  in  such  case,  it  may  be  necessary  that  any  allegation 
as  to  the  property  in  the  ship  should  be  made  on  the  part  of  tne  plaintiff 
or  whether  it  be  not  incumbent  on  the  defendant  to  show  that  the  property 
ia  not  insurable  within  the  statute  19  Geo.  II.  c.  37,  s.  1,  is  a  question 
which  has  not  been  solemnly  decided.  In  several  cases,  where  actions 
have  been  brought  on  foreign  ships,  averments  as  to  the  property  have 
been  inserted  in  the  declaration.  In  Crawford  v.  Hunter^  8  T.  B.  15,  it 
was  averred,  that  the  ships  insured  were  not  belonging  to  his  Majesty,  or 
any  of  his  subjects,  before  or  at  the  time  of  the  tnaking  the  policy,  or  at 
the  time  of  the  loss.  In  Nantes  v.  Thompson,  2  East,  385,  the  averment 
was,  ''  that  the  ship  was  not,  at  the  time  of  effecting  the  policy,  nor  of  the 
happening  of  the  loss,  nor  at  any  other  time,  the  property  of  the  king,  or 
any  of  his  subjects."  In  neither  of  these  cases  was  any  objection  made 
to  the  form  of  the  averment ;  but  in  Kellner  v.  Le  Mesurier,  4  East,  396, 
(where  an  insurance  was  made  in  England  on  the  ship  Princess  Louisa, 
lost  or  not  lost,  "  at  and  from  Lisbon  to  Cadiz,  &c.")  the  averment  being 
that  the  ship  was  not,  at  the  time  of  making  the  policy,  nor  of  the  hap- 
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dedbntkm  ihesn  proceeds  to  state,  that  the  property  insured  was 
k)8ty  aod  by  what  means  it  was  lost,  so  as  to  bring  the  case 
within  some  or  one  of  the  perils  specified  in  the  policvy  and  thereby 
intended  to  be  insured  agamst ;  as  by  the  barratry  of  the  master  or 
mariners,  &e. 

It  is  necessary  to  show  who  are  the  real  contracting  parties,  and 
to  describe  truly  the  interest  on  which  the  policy  is  effected. 
Therefore,  if  A.  and  B.,  jointly  interested  in  a  ship,  effect  an  insu« 
nmce,  and  there  be  two  counts,  the  one  averring  interest  in  A.  and 
the  other  averring  interest  in  B.,  the  plaintiff  can  recover  on  nei- 
ther count  (g).  If  the  plaintiff  should  allege  in  the  declaration  (A), 
that  there  was  a  total  loss,  and  lay  his  damages  accordingly,  evi- 
dence of  a  partial  loss  will  maintain  the  declaration,  and  plaintiff 
may  recover  the  amount  of  his  real  loss.  If  there  has  been  a  double 
insurance  (31),  then  it  will  be  proper  to  consider  against  which  of 

■^        0)  Ookem  T.  Hamunm,  5  Taunt.  101.        (h)  2  Burr.  904 1  1  BI.  R.  198. 


pening  of  the  loss,  the  property  of  the  king,  or  any  of  his  subjects,  there 
WIS  a  special  demurrer,  assigning  for  cause  that  the  declaration  did  not 
contain  an  averment  of  interest,  and  that  it  did  not  appear  that  the  ship, 
at  the  time  of  her  departing  from  Lisbon,  or  at  the  beginning  of  the  ad- 
venture insured,  was  not  the  property  of  the  king,  or  any  of  ms  subjects* 
It  was  contended,  on  the  part  of  the  plaintiff,  that  supposing  the  allega- 
tion in  question  to  be  insufficient,  yet  it  might  be  rejected  as  surplusage 
finr  it  was  not  necessary  to  make  any  allegation  at  all  on  the  subject,  and 
that  the  onus  lay  on  the  defendant  to  show,  that  the  property  was  not 
insurable  in  virtue  of  the  provisions  introduced  by  the  statute  19  Geo.  II. 
c.  37,  8.  1 .  The  court  being  of  opinion  in  favour  of  the  defendant,  on 
another  ground  of  objection,  declined  the  consideration  of  the  question  as 
to  the  averment. 

Action  lies  in  name  of  person  who  makes  insurance,  though  made  for 
the  benefit  and  on  property  of  another  so  averred  in  declaration.  Famin 
and  another  v.  Cawthom,  B.  B.  H.  22  Geo.  III.  B.  P.  B.  194 ;  Dampier 
M8S.  L.  I.  L.  See  Fitzgerald  v.  Poole,  Law  of  BiUs,  251,  like  decla- 
ration. 

(31)  Double  insurance  is,  where  there  are  two  insurances  made  by  the 
sune  person  on  the  same  risk,  whereby  the  auured  proposes  to  receive 
the  said  sum  twice  for  the  same  loss,  or,  in  other  words,  a  double  satisfiio- 
tion.  The  policy  of  the  law,  however,  will  permit  the  recovery  of  a  single 
satis&ction  only.  But  although  the  assured  is  not  entitled  to  two  satia- 
fiustions,  yet  in  an  action  upon  the  first  policy,  he  may  recover  the  whole 
sum  insured'*'.  Whether  in  such  case  the  first  insurers  may  recover  a 
rateable  satisfaction  firom  the  other  insurers,  seems  to  be  a  vexata  quastwfm 
See  further  on  the  subject  of  double  insurance,  CMin  v.  London  AMur' 
anee,  1  Burr.  489;  1  Bl.  R.  103. 

«  Newby  y.Read,  1  Bl.  R.  416. 

t  Air.  Netobif  t.  Read,  uH  nip. ;  Rogers  v.  Davie,  Beawes,  242 ;  Dooi*  t.  OUdarif 
aU  decided  at  N.  P.,  by  Lord  Manefield.    Neg.  Afriean  Comp.  y.  BuU,  1  Show.  132. 
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the  underwriters  (as  the  best  man  or  in  the  best  circumstances,) 
the  action  shall  be  brought. 

It  is  immaterial  to  aver  interest  at  any  day  previous  to  the  com- 
mencement of  the  risk.  In  a  declaration  on  a  policy  on  freight,  if 
it  be  averred  that  the  plaintiff  was  interested  at  tne  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and  that 
afterwards,  on  a  subsequent  day,  the  plaintiff  acquired  an  interest, 
it  will  suffice  (t)*  A  change  in  the  interest  after  the  policy  is 
effected,  much  less  after  the  loss  has  happened,  cannot  be  set  up  as 
an  answer  by  the  underwriters  against  a  claim  for  such  loss  (A). 
Thb  however  must  be  taken  to  mean  that  the  assignment  of  the 
goods  makes  no  difference,  provided  the  parties  keep  the  contract 
of  insurance  alive  for  the  benefit  of  the  assignee  (/)  ;  and  a  person 
who  assmis  awmy  his  interest  in  a  ship  or  goods,  after  effecting  a 
policy  of  insnranoe  upon  them,  and  before  the  loss,  cannot  sue  upon 
the  policy ;  exc^t  as  a  trustee  for  the  assignee,  in  a  case  where 
the  poliey  is  hanoed  over  to  the  assignee  upon  the  assignment,  or 
there  is  an  agreement  that  it  shall  be  kept  alive  for  his  benefit  (m). 

A  persoD  vriio  has  several  interests  in  a  cargo,  viz.  as  partner  in 
iMifii  as  eoDBigiiee  of  the  whole,  and  as  having  a  lien  on  the  whole 
for  advances,  may  protect  them  all  by  one  insurance,  without 
expressing  in  the  poocy  the  number  or  nature  of  his  interests  (n). 
Ahhough  the  sabjectHnatter  of  the  insurance  must  be  properly 
described,  the  nature  of  the  interest  may  in  general  be  left  at  large. 
Hence,  an  insurance  ^^on  goods*'  is  sufficient  to  cover  the  interest 
of  cmrriers  in  the  nroperty  under  their  charge  (o).  Joint  owners  of 
property  insured  tor  their  joint  use  and  on  their  own  account,  can- 
not recover  upon  a  count  on  the  policy  averring  the  interest  to  be 
in  one  of  them  only  (p)* 

Cf  tke  Pleadings. 

The  action  of  assumpsit  being  that  form  of  action  which  is  most 
usually  brought  upon  policies  of  assurance,  the  defendant  may  of 
course  plead  any  plea  which  the  law  permits  to  be  pleaded  to  that 
action ;  as  to  which  see  mile,  p.  121,  and  new  rules  there.  As  to 
the  actions  of  debt  and  covenant,  (which  are  the  only  forms  of 
action  which  can  be  adopted  in  cases  where  the  two  insurance  com- 
panies are  defendants,)  it  has  been  provided  hj  stat.  11  Geo.  1.  c. 
SO,  s.  iS,  **  that  in  all  actions  of  debt  against  either  of  the  said  cor- 
porations^ or  upon  any  )K>licies  of  insurance  under  their  conmtion 
seal,  it  sliall  iKMawfurfor  tlicm  to  plead  generally,  that  they  owed 

(0  IVr  CVir.,   Hkintl  \.  mUimtm,  a  /imm,  11  M.  &  W.  12. 

Ttunl.  843,  X  (m)  Powlet  ▼.  Innei,  ub,  iup. 

(k)  i^fHirktt  V.  JI/tfnAn//,  tt  ningh.  N\  C\  (m)  Carruihen  ▼.  Shtddon,  6  Taunt.  14. 

77o.  (o>  CYowUy  T.  CoheHf  3  B.  &  Ad.  478. 

(I)  Per  Akinfff,  C  \U  in  Mmt/m  t.  (>)  BellT.AnsUy,  16  Bast,  141. 
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nothing  to  the  phuntifF  in  such  action ;  and  in  actions  of  covenant 
upon  such  policies,  to  plead  generally,  that  they  have  not  broken  the 
covenants  m  such  policy  contained,  or  any  of  them.  And  if  issue  be 
joined  thereupon,  it  shall  be  lawful  for  the  juiy,  if  they  see  cause,  to 
find  a  verdict  for  the  plaintiff,  and  to  give  such  part  only  of  the  sum 
demanded,  if  in  debt,  or  so  much  damages,  if  in  covenant,  as  it  shall 
appear  to  them,  upon  the  evidence,  such  plaintiff  ought  in  justice  to 
have."  The  defendant  cannot  traverse  any  single  material  fact  which 
would  be  included  in  the  general  issue  (7). 

Consolidation  Rule, 

In  actions  upon  a  policy  of  assurance  against  several  under- 
writers (r),  the  court,  by  consent  of  the  plaintiff,  will  make  a  rule 
on  the  application  of  the  defendants,  which  is  called  the  consolida- 
tion rule,  for  staying  the  proceedings  in  all  the  actions  except  one, 
upon  the  defendants  undertaking  to  be  bound  by  the  verdict  m  that 
action,  and  to  pay  the  amount  of  their  several  subscriptions  and 
costs,  in  case  a  verdict  shall  b6  given  therein  for  the  plaintiff.  This 
rule,  though  attempted  before  without  success,  was  introduced  by 
Lord  Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the  same 

Juestion :  and  if  the  plaintiff  will  not  give  his  consent,  the  court 
ave  the  power  of  granting  imparlances  in  all  the  actions  but  one, 
till  the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the  rule,  the 
court  will  make  the  defendant  submit  to  reasonable  terms,  such  as 
admitting  the  policy,  producing  and  giving  copies  of  books  and 
papers,  and  undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ 
of  error.  It  was  formerly  supposed  that  the  plaintiff  as  well  as  the 
defendant  was  bound  by  the  consolidation  rule;  but  in  Doyle  v. 
Stetvart^  4  Nev.  &  M.  873,  the  contrary  was  holden.  Lord  Denman^ 
C.  J.,  observing,  ^'  that  the  principle  of  the  consolidation  rule  had 
always  been,  that  as  the  defendants  asked  for  a  favour^  they  might 
reasonably  be  required  to  pay  the  price  of  it.  It  may  be  that  in 
this  case  the  consolidation  rule  would  benefit  the  plaintiff,  but  we 
cannot  compel  a  party  to  accept  a  benefit  for  which  he  does  not 
ask.*" 

By  R.  G.  H.  T.  2  Will,  IV.  Reg.  1,  s.  104,  where  money  is  paid 
into  court  in  several  actions,  which  are  consolidated,  and  the  plain- 
tiff, without  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall 
be  entitled  to  costs  on  the  others,  up  to  the  time  of  paying  money 
into  court. 

Two  actions  having  been  brought  by  the  same  plaintiff  against 
different  defendants,  on  the  same  policy,  the  court  consolidated 

(f)  SMherland  t.  Pratt,  11  M.  &  W.      W.438. 
296 ;  and  see  Heath  ▼.  Durant,  12  M.  &  (r)  Tidd's  Pnc.  635,  7th  ed. 
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them  after  a  dedaration  had  been  delivered  in  one,  and  an  appear- 
ance entered  in  the  other,  at  the  instance  of  the  defendant  in  the 
latter  action,  though  the  pbuntiff  objected  (s). 


Expreu 


IX.    Of  the  several  Grounds  of  Defence  on  which  the  Insurer 

may  insist. 

1.  Alien  Enemy,  p,  992. 

2.  lUeyal  Voyage  or  lUeyal  Commerce,  p.  992. 

3.  Misrepresentation,  Concealment,  Suppression,  p,  997. 

4.  Breach  of  Warranty,  p.  1001. 

1.  Time  of  SaUing,  p.  1001. 

2.  Safety  of  a  Skip  at  a  particular  l^me,  p.  1003. 

3.  To  depart  with  Convoy,  p.  1004. 

4.  Neutral  Property^  p.  1006. 

J     7*  ^  (  1.  Not  to  Deviate,  p,  1011. 
in^uea  ^  g    8eaworthimess,p.  1016. 

5.  Be-asssaranee,  p.  1019. 

6.  Wager  Policy,  p.  \(^20. 

1.  Alien  Enemy. 

If  the  parties  interested  in  the  insurance  become  alien  enemies 
before  the  loss  happens,  this  may  be  pleaded  to  an  action  brought 
in  the  name  of  the  British  agent  who  effected  the  insurance  (f). 
But  where  parties  interested  became  alien  enemies  after  the  loss 
happened,  though  before  action  commenced ;  it  was  holden,  that  the 
British  agent,  who  effected  the  insurance,  might  recover  against  the 
underwriter,  who  had  only  pleaded  the  general  issue  (u).  A  plea 
stating,  that  plaintiff  was  born  out  of  the  ligeance  of  the  king,  and 
that  the  pereons  exercising  the  powere  of  government  in  the  country 
where  he  was  bom  are  enemies  of  the  king,  is  not  good.  It  oug^t 
to  state  {x)  that  the  plaintiff  himself  i&  an  enemy. 

2.  Illegal  Voyage,  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured  was 
prohibited  by  law,  or  that  the  goods  insured  were  intended  fiur 


(«)  HoUmgnaorth  v,  Brodrick,  Hoi- 
imgnDorth  t.  Collimon,  4  A.  &  £.  646. 

It)  Brandon  ▼.  NeabUtf  6  T.  R.  23. 

(fli)  FUndi  y.  Waters,  15  East,  260. 
See  also  Harmon  y.  Kingston,  3  Campb. 
153,  S.  P.  An  alien  to  whom  a  bill  of 
exchange  drawn  on  a  British  subject  in 
EnglAnd,  by  a  British  subject  detained 


prisoner  in  France  during  war,  payaUe  to 
another  British  subject  detained  tiiere,  is 
there  indorsed  by  the  latter,  may  sue  on  it 
in  this  country  after  the  return  of  peace. 
Anioine  t.  Morthead,  6  Taunt.  237. 

(jr)  Casseret  y.  Bell,  Feb.  8,  1799,  B. 
R.,  L.  P.  B.  264 ;  Dampimr,  MSS.  L.X.  L. 
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esnying  on  a&  illegal  eommerce.  In  neither  of  these  cases  can  an 
action  be  support^  against  the  underwriter  for  non^performance 
of  the  contract  of  insurance.  The  circumstance  of  the  underwriter 
having  been  apprised  of  the  illegality  of  the  voyage  or  trade  is 
wholly  immaterial ;  but,  in  order  to  render  the  insurance  illegal,  it 
is  necessary  that  the  illegality  should  exist  during  the  course  of  the 
voyage  insured.  Hence,  a  policy  on  goods  purchased  with  the 
proc^dds  of  an  illegal  cargo  is  bindine  (p) ;  and,  in  like  manner, 
the  assured  may  recover  on  a  policy,  luthou^h  the  ship,  in  a  prior 
voyage,  had  been  guilty  of  some  transgression  for  which  she  was 
liable  to  be  seised  («).  Trading  with  an  enemy  (a),  without  the 
king^s  license,  being  illegal,  the  law  will  not  enforce  a  contract  of 
insurance  made  for  the  protection  of  such  trade.  But  it  is  legal 
to  trade  with  the  subjects  of  an  enemy's  country  by  the  king's 
license  (i).  If  it  be  provided  in  such  license,  that  the  party  acting 
under  it  shall  give  bond  for  the  due  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exported  to  such  country,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a  policy 
to  protect  the  goods.  If  a  license  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limited  time,  it  is  not  suffi- 
cient, that  the  goods  were  shipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  until  after  that  time.  But  if  the  adv^i- 
ture  licensed  be  ban&  fide  prosecuted  within  a  part  of  the  time 
limited,  it  will  not  become  illegal,  because,  by  some  accident,  the 
voyage  was  protracted  beyond  that  period  (c).  Whenever  the 
crown,  for  purposes  of  state  policy  and  public  advantage,  licenses 
a  description  of  trading  with  an  enemy  s  country,  wmch  would 
otherwise  be  unquestionably  illegal,  such  commerce  must  be  re- 
garded by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law, 
as  legal,  with  all  the  consequences  of  its  being  legal ;  one  of  which 
cmisequences  is  a  right  to  contract  with  other  subjects  of  the 
country  for  the  protection  of  such  property  in  the  course  of  its 
conveyance  to  its  licensed  place  of  destination,  through  an  enemy's 
country,  and  for  the  purpose  of  being  there  delivers  to  an  alien 
«iemy  as  consignee  or  purchaser  (d). 

A.,  a  Spaniard  by  birth  («),  who  had  been  domiciled  as  a  mer- 
chant in  England  for  several  years,  having  purchased  and  shipped 
goods  in  a  neutral  vessel,  on  account  of  a  correspondent,  a  native 
of,  and   resident   in,   Spain,  obtained  a  license  from  the   British 

frovemment  for  the  vessel  to  proceed  with  her  cargo  on  a  voyage 
rom  an  English  port  to  a  port  in  Spain.    A.  effected  a  policy  on  the 
goods,  which  was  in  the  usual  form,  and  stated  to  be  made  by  A.  ''as 

(f)  Bird  T.  AppMomj  8  T.  R.  662.  (e)  Sehroeder  t.  Taiur,  16  Eaik,  62. 

(tf)  8.  a  Id)  Usparieka  ▼•  NMt^  13  Bait,  332. 

(a)  Pottt  V.  Bai,  8  T.  R.  548.  («)  IHd, 
{b)  Vandyck  y.  Whitmore,  1  East,  475. 
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well  in  his  own  name  as  in  the  name  of  any  person  to  whom  the  same 
might  appertain."  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port  in 
Spain,  where  the  vessel  and  cargo  were  condemned.  At  the  time 
of  the  capture  and  condemnation,  France  and  Spain  were  co-bel- 
ligerent allies  at  war  with  England.  A.  having  brought  an  action 
on  the  policy,  averring  interest  in  the  purchaser ;  it  was  holden, 
that  A.  was  entitled  to  recover,  and  that  the  action  was  well 
brought  in  his  name  for  the  benefit  of  the  purchaser ;  that  the 
legal  result  of  the  license  was,  that  not  only  the  plaintiff,  the  person 
licensed,  might  sue  in  respect  of  such  licensed  commerce  in  an 
English  court  of  law,  but  that  the  commerce  itself  was  to  be  re- 
garded as  legalized  for  all  purposes  of  its  due  and  effectual  prose- 
cution. That  for  the  purpose  of  the  licensed  act  of  trading,  (but 
to  that  extent  only,)  the  person  licensed  was  to  be  considered  as 
virtually  an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  were  concerned,  was 
British  trading  ;  that  the  plaintiff  and  the  Spanish  purchaser  of  the 
cargo  were  actually  privy  to  the  objects  of  the  British  government, 
and  acting  in  furtherance  thereof,  and  in  direct  opposition  to  the 
laws  and  policy  of  their  own  country ;  and  that  it  could  not  be 
contended  to  be  illegal  to  insure  a  trade  carried  on  in  contravention 
of  the  laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the 
policy  of  our  country  and  its  trade,  and  which  this  trade  in  question, 
sanctioned  as  it  was  bv  his  majesty's  license,  must  be  deemed  to 
have  been.  [Although  the  authority  of  the  preceding  decision 
appears  to  have  been  aoubted  in  Mennett  v.  Bonham,  15  East,  495, 
and  Flindt  v.  Crokatt^  15  East,  522,  yet  on  a  review  of  these  two 
cases  in  a  court  of  error,  the  judgment  V>f  B.  R.  has  been  reversed. 
See  5  Taunt.  674 ;  Anthony  v.  Moline^  5  Taunt.  71 1 ;  and  Bazett 
V.  Meyer^  5  Taunt.  824.]  A  license  granted  imder  an  order  in 
council  to  H.  S.,  (a  British  resident  merchant,)  permitting  a  vessel 
bearing  any  flag,  except  the  French,  to  proceed  in  ballast  from  any- 
port  north  of  the  Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be  imported,  and  proceed 
with  the  same  to  a  port  in  the  United  Kingdom,  was  considered 
as  not  confined  personally  to  H.  S.,  or  any  particular  class  of 
persons  (/)  :  and,  therefore,  where  Rus3ian  subjects  at  Archangel, 
who  were  alien  enemies,  had  shipped  goods  under  such  license  for 
the  purpose  of  being  brought  into  this  countrj' ;  it  was  held,  that 
they  were  protected  by  it ;  and  an  insurance  made  for  their  benefit 
was  legal.  A  license  to  I.  H.,  of  London,  merchant,  on  behalf  of 
himself  and  other  British  or  neutral  merchants,  to  import  a  cargo 
from  certain  limits,  within  which  an  enemy's  port  is  situate,  in  any 

if)  Robinton  y.  Toura^f  1  M.  &  S.  217 ;  cuued  again  in  Rucker  y.  AmUy  B.  R. 

S.  P.  Same  y.  OUenwrighi,  ib.  220,  re-  Sittings  at  Serjeants'  Inn  before  E.  T.  56 

cognized  in  HuUmm  y.  Whitmore,  3  M.  Geo.  III.,  5  M.  &  S.  25. 
&  S.  340.    The  same  subject  was  dis* 
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▼eaeel,  bearing  any  flag  except  the  French,  will  protect  a  ship 
trading  from  that  port,  in  which  ship  I.  H.  and  an  alien  enemy  are 
jointly  interested  (y)  ;  and  therefore  such  interest  was  held  in- 
surable. By  virtue  of  a  treaty  of  commerce  entered  into  between 
Oreat  Britain  and  the  United  States  of  America  (32),  the  citizens 
of  the  United  States  may  carry  on  trade  between  the  British  terri- 
tories in  the  East  Indies  and  the  United  States,  in  articles  not 
entirely  prohibited.  It  is  not  necessary  that  this  trade  should  be  a 
direct  and  immediate  trade  from  the  United  States  to  the  British 
territories  (h)  ;  it  may  be  carried  on  circuitously  through  any  coun- 
try in  Europe,  including  Great  Britain.  A  natural-bom  subject  of 
Oreat  Britam,  admitted  a  citizen  of  the  United  States  of  America, 
either  before  or  after  the  declaration  of  American  independence,  has 
been  considered  as  a  citizen  of  the  United  States,  within  the  mean- 
ing of  the  above-mentioned  treaty,  and  as  such  entitled  to  the  com- 
mercial privileges  thereby  granted.  Hence,  a  policy  of  insurance, 
effected  by  or  in  favour  of  such  adopted  citizen  of  the  United  States, 
for  the  protection  of  such  circuitous  trade,  is  valid.  A  natural-bom 
subject  of  this  country,  domiciled  in  a  foreign  country,  in  amity 
wiw  this,  may  lawfully  exercise  the  privileges  of  a  subject  of  the 
country  where  he  is  domiciled,  to  trade  with  another  country  in 
hostility  with  this  (t) :  therefore,  where  plaintiff,  a  British-bom 
subject  domiciled  in  America,  effected  a  policy  of  assurance  on 
ship,  freight,  and  goods,  at  and  from  Virginia  to  any  ports  in  the 
Baltic,  and  the  ship  was  captured  in  her  way  to  Elsineur,  in 
Denmark;  Denmark  being  in  amity  with  America,  but  at  war 
with  this  country ;  it  was  holden,  that  the  plaintiff  was  entitled 
to  recover.  Although  insurances  upon  goods,  the  exportation  or 
importation  of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  be  illegal,  yet  where  the  prohibition  is  founded 
merely  on  the  law  of  a  foreign  state,  the  insurance  will  be  valid ; 
because  one  nation  never  takes  notice  of  the  revenue  laws  of 
another  (k).  The  mere  circumstance  of  an  alien  (/)  residing  in 
an  enemy's  country  will  not  invalidate  an  insurance  effected  by  nim 
on  goods  to  be  delivered  at  a  neutral  or  friendly  port.  Though  a 
state  may  be  in  the  military  possession  of  one  of  two  belligerents, 

(g)  Hagtdom  v.  Ileid,  1  M.  &  S.  567.  (i)  Bell  v.  RHd,  1  M.  &  S.  726. 

(A)   WiUon  V.  Marryat,  8  T.   R.  31,  (k)  Planehe  v.  Fletcher,  Doug,  2b0. 

aiE^ined  on  error  in  the  Excheq.  Ch.,  1  (/)  Bromley  ▼.  Heseeltine,  1  Campb.  75. 
Bot.  &  PiiL  430. 


(32)  This  treaty  was  entered  into  on  the  19th  of  November,  1 794,  rati- 
fied by  the  United  States  on  the  14th  of  August,  1795,  and  by  his  majesty 
on  the  28th  of  October  in  that  year,  and  retrospectively  confirmed  by 
parliament.  See  stat.  37  Geo.  III.  c.  97.  The  articles  of  this  treaty, 
relating  to  the  subject  now  under  consideration,  will  be  found  in  a  note  to 
the  report  of  Wilson  v.  Marry  at,  8  T.  R.  35. 
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that  will  not  constitute  her  subjects  enemies  to  the  other  bellige- 
rent, if  the  sovereign  power  of  the  latter  choose  to  permit  a  con- 
tinuance of  commerce  with  them  (m) :  therefore,  where  an  insurance 
was  effected  on  property,  shipped  in  this  country,  on  account  of  per- 
sons who  were  domiciled  at  Hamburgh,  at  a  time  when  that  country 
was  in  the  possession  of  French  troops,  the  senate  continuing  to 
exercise  the  powers  of  civil  government  in  the  same  manner  as 
before ;  it  was  holden,  that  the  assured  were  entitled  to  recover  for 
a  loss  which  happened  in  the  course  of  a  voyage  permitted  by  his 
majestv's  orders  in  council.  Where  a  particular  trade  is  pro- 
hibited by  express  statute,  insurances  maae  for  the  protection  of 
such  trade  are  illegal  (n).  The  owners  of  a  vessel,  who  by  per- 
forming the  legal  stipulations  of  a  charterparty,  provoke  confiscation 
by  the  illegal  and  piratical  act  of  a  foreign  state,  do  not  thereby 
avoid  their  assurance  (o).  Trading  in  contravention  of  a  proclamar 
tion,  whereby  an  embargo  is  laid  on,  in  time  of  war,  is  illegal :  and 
consequentlv  an  insurance  upon  such  trade,  even  when  carried  on 
by  a  neutral  (p),  is  void,  if  a  vessel  brings  hither  from  a  hostile 
country,  under  a  license,  a  cargo  of  enumerated  goods,  and  also 
certain  other  goods  not  licensed,  the  insurance  on  the  licensed 
goods  is  not  thereby  vitiated  (g).  If  there  be  an  infirmity  in  any 
part  of  an  integral  voyage,  it  will  make  the  whole  illegal,  so  that 
the  insured  cannot  recover  upon  a  policy  on  any  part  of  it(r).  So 
if  a  party  insure  goods  altogether  m  one  policy,  and  some  of  them 
are  of  a  nature  to  make  the  voyage  ille^,  the  whole  contract  is 
illegal  and  void.  A  policy  was  effected  on  goods  to  be  thereafter 
Eroecified  to  a  certain  amount  (s) ;  by  the  specification  it  appeared 
that  the  goods  consisted  principally  of  hardware,  but  partly  of  naval 
stores,  the  exportation  of  which  was  prohibited,  under  pain  of  for- 
feiting the  stores,  treble  their  value,  and  the  ship.  It  was  holden, 
that  the  exportation  of  the  stores  being  illegal,  all  contracts  for 
protecting  the  stores  so  exported  were  impliemy  avoided ;  that  the 
policy  was  one  entire  contract  on  goods  to  be  thereafter  specified, 
to  which  the  underwriters  subscribed ;  and  the  subsequent  specifi- 
cation by  the  assured  could  not  alter  the  nature  of  the  contract 
with  respect  to  the  underwriters,  so  as  to  sever  that  which  was 
originally  one  entire  contract. 

(m)  Hageiom  ▼.  Bell,  1  M.  &  S.  450.  WiUon  v.  Manyaiy  8  T.  R.  46,  and  ex- 

(n^  Johntion  y.  Sutton,  Doug.  254.  pressly  laid  down  by  the  same  learned 

(o)  Seweii  y.  Roy.  Es,  Ams,  Comp,,  4  judge  in  his  charge  to  the  jury,  in  Bird  v. 

Taunt.  856.  Piffou,  London  Sittings  after  H.  T.  40 

(p  )  Delmada  y.  Motieux,  Park,  234.  Geo.  III.  B.  R.,  MSS. 

(g)  Pieschell  y,  Allnutt,  4  Taunt.  792.  («)  Parkin  y.  Dick,  2  Campb.  221 ;  11 

See  1  M.  &  S.  450.  East,  502,  8.  C. 


(r)  Admitted  by  Lord  Kenyon,  C.  J.,  in 
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8.  Misrepresentation^  Concealment,  and  Suppression. 

The  allegation  of  a  falsehood  (t\  or  misrepresentation,  (though 
by  mistake)  («)y  or  the  concealment  and  suppression  (x)  of  the  truth, 
€u  to  a  fact  or  circumstance  material  to  the  risk^  either  by  the 
assured  or  his  agent  (y),  is  considered  as  a  fraud  on  the  under- 
writer, and  consequently  will  vacate  the  policy  or  annul  the  con- 
tract from  the  beginnmg.  Hence,  the  underwriter  may  avail 
himself  of  this  ground  of  defence,  even  where  the  loss  arises  from  a 
cause  wholly  unconnected  with  the  fact  or  circumstance  misrepre- 
sented (z).  The  question  of  materiality  is  not  a  matter  of  law,  but 
a  question  of  fact  (a)  to  be  decided  by  a  jury :  and  the  proper  evi- 
dence to  guide  their  judgment  is  the  evidence  of  persons  conversant 
with  the  subject-matter  of  the  inquiry  (b).  But  a  misrepresentation 
as  to  the  cargo  with  which  a  ship  is  to  sail  on  a  future  day  will  not 
suffice  as  a  defence,  unless  the  misrepresentation  (c)  be  fraudulently 
made. 

Goods  were  insured  as  the  ^oods  of  a  Hamburgher,  who  was  an 
ally,  and  the  goods  were,  in  met,  the  goods  of  a  Frenchman,  who 
was  an  enemy ;  this  was  holdcn,  l3y  Holty  C,  J.,  to  be  a  fraud  (d). 
So  where  a  letter  had  been  received  («),  stating  that  a  ship  sailed 
on  the  24th  November,  after  which  an  insurance  was  made,  and  the 
agent  of  the  assured  told  the  insurer,  that  the  ship  sailed  the  latter 
end  of  December;  this  was  holdcn  by  Lee,  C.  J.,  to  be  a  fraud.  So 
where  a  ship  was  insured  in  London,  on  the  30th  of  January  (/), 
on  a  voyage  from  New  York  to  Philadelphia,  and  the  broker  repre- 
sented the  ship  to  be  safe  in  the  Delaware,  on  the  11th  of  December, 
whereas  in  fact  it  was  lost  in  that  river  on  the  9th  of  December ; 
it  was  holden,  that  as  the  representation  was  false  in  point  of  fact, 
and  as  it  related  to  a  matenal  circumstance,  namely,  the  safety  of 
a  ship  at  a  certain  time,  the  contract  was  annulled ;  and  although 
it  appeared  that  the  assured,  at  the  time,  believed  the  representation 
to  be  true,  yet  the  court  were  of  opinion  that  this  did  not  vary  the 
case  ;  for  it  was  incumbent  on  the  assured  to  make  a  fair  and  true 
representation,  and  if  he  represented  material  facts  to  the  under- 
writer, without  knowing  the  truth,  he  took  the  risk  on  himself  (33). 


(/)  Skin.  327 ;    Roberts  ▼.  FOtmereau, 
Park,  285. 

in)  Maedowall  y.  F^nuer,  Doug.  260. 
jr)  De  Co9ta  ▼.  Seandret,  2  P.  Wms. 
170 ;  Hodgion  v.  Riehardion,  I  Bl.  R.  463; 
RateKJjr  y.  Shoolbred,  Park,  180 ;  Wille* 
y.  Olover,  1  Bos.&Pul.  N.  R.  14. 

Or)  Fitxherbert  y.  Mather,  1  T.  R.  12. 
(2)  Per  Lee,  C.  J.,  in  Seaman  v.  Pone' 
rtau,  Str.  1183. 
(a)  lAndenau  y.  Desboroughf  8  B.  &  C. 


586. 

(b)  Berthon  y.  Loughmanj  2  Stark.  N. 
P.  C.  258 ;  Riekarde  y.  Murdoekj  10  B.  Ik. 
C.  540. 

(c)  Flinn  y.  Tobin,  M.  &  Malk.  367. 
{d)  Skin.  327. 

(e)  Roberte  y.  Fonnereau,  London  Sit- 
tings after  Trin.  1742,  Park,  285. 

(/)  Maedowall  y.  Frater,  Doug.  260. 
See  also  Stewart  y.  Dunlop,  4  Bro.  P.  C. 
483,  Tomlin'8  ed. 


(33)   It  was  said  by  Lord  Mansjield,  in  Barber  v.  Fletcher,  Doug. 

X  2 


998  INSURANCE. 

The  same  rule  holds  (^),  where  the  misrepresentation  is  made  by 
the  proper  agent  of  the  assured,  although  tne  assured  be  not  guilty 
of  any  improper  conduct ;  for  the  act  of  the  agent  binds  the  prin- 
cipal, and  it  will  be  presumed,  that  the  principal  knows  whatever 
the  agent  knows.  In  a  case  where  the  word  expected  was  used,  as 
that  the  vessel  insured  was  expected  to  sail  at  such  a  time ;  this 
was  holden  not  to  amount  to  a  representation  (A).  A  representation 
by  the  owner  of  goods  insured  as  to  the  time  of  the  ship's  sailing  is 
matter  of  expectation,  and  if  made  bond  fde  does  not  conclude 
him  (f).  In  effecting  a  policy  of  insurance  from  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the  broker  re- 
presented to  the  underwriter  that  a  cargo  was  ready  for  her^  and 
she  was  sure  to  be  an  early  ship.  It  was  holden  (A),  that  this 
amounted  only  to  a  representation  of  what  was  expected  on  the  part 
of  the  assured,  and  that  the  underwriters  were  liable,  although, 
from  the  delay  in  beginning  to  load  the  cargo,  the  voyage  home 
was  turned  from  a  summer  to  a  winter  risk.  A  representation,  as 
it  does  not  form  any  part  of  the  written  policy,  requires  only  to  be 
substantially  performed.  It  is  distinguishable  in  this  respect  from 
a  warranty,  which,  being  part  of  the  policy,  must  be  strictly  per- 
formed. Insuring  a  ship  by  an  English  name  does  not  amount  to 
a  warranty,  or  a  representation,  that  she  is  an  English  ship  {I). 

(a)  Fitgherbert  t.  Mather,  1  T.  R.  12.  (k)  Hubbard  y.  Otoper,  3  Campb.  313. 

Tk)  Barber  ▼.  Fletehtr,  Doug.  305.  (/)  Clapham  y.  Coloffon,  3  Campb.  382. 

(0  Bowden  y.  Vaughan^  10  East,  415. 


306,  that  it  had  been  determined  in  a  variety  of  cases*,  that  a  representa- 
tion to  the  first  underwriter  extended  to  the  others.  '*  By  an  extension  of 
an  equitable  relief,  in  cases  of  fraud,  if  a  man  is  a  knave  with  respect  to 
the  first  underwriter,  and  makes  a  false  representation  to  him  in  a  point 
that  is  material ;  as  where,  having  notice  of  a  ship  being  lost,  he  says  she 
was  safe,  that  shall  affect  the  policy  with  regard  to  all  the  subsequent 
underwriters,  who  are  presumed  to  follow  the  first."  Per  Lord  Mansfield, 
C.  J.,  in  Pawson  v.  Watson,  Cowp.  789.  Agreeably  to  this  doctrine,  the 
Court  of  King's  Bench,  in  the  case  of  Marsden  v.  Reid,  3  East,  573,  inti- 
mated an  opinion,  that  where  it  appears  that  a  material  fact  has  been 
represented  to  the  first  imderwriter,  to  induce  him  to  subscribe  the  policy, 
it  shall  be  taken  to  be  made  to  all  the  rest,  without  the  necessity  of  repeat- 
ing it  to  eachf.  A  representation  made  by  an  insurance-broker,  when  the 
names  of  the  underwriters  are  put  upon  a  slip,  is  binding  on  the  assured, 
unless  there  is  evidence  of  its  being  altered  or  withdrawn  between  that 
time  and  the  execution  of  the  policy.  Edwards  v.  Footner,  1  Campb.  530. 
The  authority  of  the  broker  is  revocable  even  after  the  underwriters  have 
signed  the  slip,  and  until  they  have  actually  subscribed  the  policy.  War- 
wick V.  Slade,  3  Campb.  127. 

*  Q.  If  there  be  any  in  the  printed  books  ? 

t  But  a  representation  made  to  any  underwriter,  except  the  first,  is  not  to  be  con- 
sidered as  made  to  subsequent  underwriters.  Bell  v.  Cartlairs,  2  Campb.  543 ;  and  see 
{joram  y.  Sweeting,  2  Wms.  Saund.  202,  e. 
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A  merchant  having  received  intelligence  (m)  that  a  ship  described 
like  his  was  taken,  insured  her,  without  giving  any  information  to 
the  insurers  of  what  he  had  heard ;  it  was  holdcn,  that  the  conceal- 
ment was  a  fraud  on  the  underwriters.  So  where,  in  an  action  on 
a  policy  of  assurance  of  a  ship  on  a  voyage  from  Lisbon  to  Lon- 
don (n),  it  appeared  that  the  plaintiff  had,  on  the  24th  of  Novem- 
ber, received  information  of  the  ship  having  sailed  on  the  8th  ;  it 
appeared  also,  that  another  vessel,  which  had  sailed  at  the  same 
time  with  the  ship  insured,  had  arrived  in  safety ;  after  which,  viz. 
on  the  2nd  of  December,  the  plaintiff  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter :  it  was 
holden,  that  there  was  a  concealment  of  circumstances  sufficient  to 
avoid  the  policy.  But  where  a  broker,  in  pursuance  of  instructions 
previously  received  from  Sunderland,  effected  a  policy  at  Lloyd's  at 
a  time  when  a  letter  lay  on  his  table  at  the  Coal-exchange  unopened, 
announcing  the  ship's  loss :  it  was  holden  (o),  that  the  conduct  of 
the  broker  did  not  avoid  the  policy  ;  for  he  had  a  right  to  presume 
that  he  had  possession  of  all  the  information  on  which  he  was  to 
effect  the  policy  (34).  Where  the  plaintiffs  effected  a  policy  of 
assurance  on  wines  from  Oporto  to  London,  on  the  12th  of  Novem- 
ber, at  which  time  they  were  in  possession  of  two  letters  from  their 
correspondents  at  Oporto  ;  the  first  of  which,  dated  11th  of  Octo- 
ber, stated  thus : — *^  We  are  loading  the  wines  on  the  Stag,  Captain 
Wheatley,  who  pretends  to  sail  after  to-morrow ;''''  the  other  dated 
the  13th  of  October,  enclosed  the  bills  of  lading,  which  were  filled 
up  "  with  convoy  ;^  which  letter  the  plaintiffs  did  not  communicate 
to  the  underwriters  :  it  was  holden  (/;),  that  it  was  a  material  con- 
cealment. ^^  The  reason  of  the  rule  which  obliges  the  party  to 
disclose  (9),  is  to  prevent  fraud,  and  encourage  good  faith:  it  is 

(w)  De  Costa  y.  Seandret,  2  P.  Wms.  &  S.  15. 

170.  (q)  Per  Ld.  Manafield,  C.  J.,  in  Carter 

(»)  M'Andrew  y.  Bell,  1  Esp.  N.  P.  C.  y.  Boehm,  3  Burr.  1905,   cited  by  Lord 

373.  Bilenborough,  C.  J.,  delivering  judgment 

(0)  Wake  y.  Atty,  4  Taunt.  493.  in  Haywood  v.  Rodyere,  4  East,  596. 

{p  )  Bridget  and  others  v.  Hunter,  1  M. 


(34)  The  nature  of  this  work  will  not  permit  the  insertion  of  all  the 
cases  relating  to  concealment ;  neither  is  it  necessary,  since  the  reader  will 
perceive  that  they  are  cases  depending  wholly  on  their  own  special  circum- 
stances. If  he  IS  desirous  of  pursuing  the  subject,  he  may  peruse  the 
following  cases: — Seaman  v.  Fattereau,  Str.  1183;  Carter  v.  Boehm,  3 
Burr.  1905 ;  1  Bl.  R.  594  ;  Shirfey  v.  Wilkinson,  3  Dougl.  41  ;  Court  v. 
MarHneau,  3  Doug.  161  ;  Webster  v.  Foster,  1  Esp.  N.  P.  C.  407 ;  WUles 
V.  Glover,  1  Bos.  &  Pul.  N.  R.  14  ;  Littledale  v.  Dixon,  1  Bos.  &  Pul. 
N.  R.  151  ;  Freeland  v.  Glover,  7  East,  457  ;  Lynch  v.  Hamilton,  3  Taunt. 
37 ;  Bell  v.  Bell,  2  Campb.  479  ;  Kirhy  v.  Smith,  1  B.  &  A.  672 ;  Weir 
V.  Aberdeen,  2  B.  &  A.  320  ;  Bufe  v.  Turner,  6  Taunt.  338 ;  2  Marsh. 
Rep.  46,  S,  C, ;  Richards  v.  Murdoch,  10  B.  &  C.  527  ;  Elton  v.  Larkins, 
8  Biugh.  198;  1  M.  &  Sc.  323;  Mackintosh  v.  Marshall,  1 1  M.  &  W. 
116. 


PfSURASCE. 

IB  vazT  the  nature  of  the  contract,  which 
'■K  TriraetT  kan^o.  sod  cfae  odwr  is  ^norant  of,  and  has  no  reaaon 
Tbe  lUBUuHr  thudiace,  in  cases  of  this  kind,  is, 
L  muier  aQ  die  draunstances,  at  the  time  the 
:,  (w  a  concealment,  fraudu- 
^  ned.  Tarring  materially  the 
t  Ae  liak  nnderetood  to  be  run  V 
r  of  warranty,  either  ex- 
ea  ooc  be  taanmoDxaXBi  to  the  underwriter, 
:  OB  kk  part  for  such  information. 
■    .  Aatt,  Part,  346,  where  the 


I  &«B  Ub  captain  tbe  dav  before   he 
ibat    the  ship    had  urJved  at 
■  i^rr  ieakv.  tad  tbat  the  pipes  of  wine  bad  been 
7.  wUcfc  leners  vere  not  commnnicated  to 
Lsd  Mm^M  told  tbe  jury,  "  That  there 
-~~~  it  i^«T  thii^  relating  to  the  risk  which 
s  V  ESL  exeepc  h  be  eorcred  bj  a  warrantv-    It 
~  "  _■-  ■  ewTT  policy,  that  the  ship  is 

5  ^Bc  need  be  no  representation  of  that. 
uF  iike  ^u  vtiihinE  mbhc  m.  rWrr  e  no  lahd  policy.  Here  the 
~  !  aSeii  &1S1  Madeira,  and  she  sailed  in 
:  ami.  then  is  no  occaaaon  to  state  the 
ji  A  j^  or  emv  as  ik  cad  of  the  former  voyage." 
?  itr  jiaaasC  Sa  wfaere  b  an  action  on  a  policy  of  insu- 
rmacii  mm  a  ^aip  c-jm  Trmiiiaii  to  Londao  (r),  it  app^red  that 
a«  ajMitjti  nai  reiMK*e«i  a  letter  &om  bis  optain,  informing  him 
aac  !w  ~2»i  Jwen  Mcii;£ed  to  bare  a  snmey  m  the  ship  at  Trinidad, 
jM  MtimMi  trt"'  Mr  te/  eiaracter,  bat  tbe  surrey,  which  accompanied 
tliK  ^c»r.  five  ihi  ship  a  eood  character :  it  was  holden,  that  the 
wmKttiDvoc  ot*  tike  letter  and  surrey  from  tbe  miderwriter,  did  not 
vance  xAn  policy,  ina^mncfa  as  the  insured  impliedly  warranted  the 
abtp  Ck>  Iw  j<>awvrthv.  and  it  did  not  appear  th*t  he  had  concealed 
wi,«  ctcvucu^aiKV  relaiire  to  tbe  seaworthiness  of  the  ship,  or  tbat 
ai  tb.;'  eiuw  vi  «lK>:ting  the  policy  be  knew  of  any  fact  wnich  ren- 
dt<«d  ber,  with  n'fe.-r«ice  to  the  risk,  otherwise  than  seaworthy.  It 
«m  bv  {wwutut\t  that  (he  imderwriter  is  acquainted  with  the  usage 
aMkl  cirvuiustaiK-vs  of  the  branch  of  iiade  to  which  the  policy  re- 
tU««v<V  and  v\<ik>t'v{aetilly  tbe  assured  is  not  bound  to  make  a  dis- 
^ImMIW  th<^n<i<f ;  t.  y.  \i\<fa  an  tnsunuace  on  an  East  India  voyage, 
th»  uu^'rwvitic-rs  ar^>  Unuid  lo  know  the  course  of  the  EUst  India 
OtNMV^myV  i*harter|>anii«  and  trade,  and  tliat  Uie  ship's  destination 
h  hitWo  *o  U>  vhanj^nl  after  the  ptilicy  is  effected  {t).  If  the  us^e 
«r  tho  intiV  is  >;;viieral,  Jt  is  immaterial  for  this  purpose  that  it  is 
not  UlliUWIll^N). 

RuJftn.  i  Fast,  590.  3  Campb.  200. 

iltntr,  1  C«ni)>h.  &lK) ;  (J)  GrmI  v.  Pailon,  t  Taunt.  463. 

I,  M.  UU,  n.  I  Kiut'tom  (■>)  S«e  cases  ia  iiole  (,i),  lupra. 
AwAb.  *  UC  B.  I  M(u«a  V.  AttHu. 
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4.  Breach  of  Warranty: 

1.  Timeof8aaing,p.\0Q\. 

2.  Safety  of  a  Ship  at  a  particular  Titne,  p.  1003. 

3.  To  depart  with  Convoy,  p,  1004. 

4.  Neutral  Property,  p.  1006. 


T     7'  ^  r  ^*  ^^^  ^^  deviate,  p.  1010. 
in^puea  ^  ^^  Seaworthineu,  p.  1016. 


Another  ground  of  defence  which  may  be  taken  by  the  under- 
writer to  deieat  the  action,  is  the  non-compliance  with  a  warranty, 
either  express  or  implied.  Every  warranty  incorporated  in  the 
body  of  the  policy,  or  appearing  on  the  face  of  the  instrument,  e.  a. 
in  the  margin  {x),  or  at  the  bottom  of  the  policy  {y),  or  inserted  m 
any  print  or  writing,  which  is  by  reference  incorporated  with  the 
policy  (2r),  must  be  ttrictly  and  literally  compliea  with  (35)  :  and 
m  this  respect  it  is  distmguishable  from  a  mere  representation^ 
which,  if  it  be  substantiallt/  fulfilled,  it  is  sufficient.  The  most 
usual  kinds  of  warranties  mserted  in  policies,  are ;  1.  As  to  the 
time  of  sailing ;  2.  The  safety  of  the  ship,  at  a  particular  time ; 
3.  Departing  with  convoy ;  4.  That  the  thing  insured  is  neutral 
property. 

Express  Warranty. — 1.  Time  of  Sailing. — This  means,  that  the 
ship  shall  be  on  her  voyage  on  the  given  day ;  for  which  purpose 
she  must  be  completely  unmoored ;  it  will  not  suffice  that  sne  then 
had  cargo  and  passengers  on  board,  and  was  only  prevented  from 
sailing  by  stress  of  weather  (a).  But  if  a  ship  quits  her  moorings, 
and  removes  only  to  a  short  distance,  being  quite  ready  to  proc^d 
upon  her  voyage,  and  is  by  some  subsequent  occurrence  detained, 
tnat  is,  nevertheless,  a  sailing ;  it  is  otherwise,  however,  if,  at  the 
time  when  she  quits  her  moorings  and  hoists  her  sails,  she  is  not  in 
a  condition  for  completing  her  voyage  (b) ;  and  no  distinction  can  be 
drawn  between  taking  in  more  ballast  and  receiving  part  of  the 

(«)  JBmii  ▼.  Siupart,  Doug.   11;  De  309. 

Hakm  ▼.  Hartley,  1  T.  R.  343.  (6)*  Per  Ld.  Tenierden,  C.  J.,  Pitiegrtw 

(y)  3  T.  R.  360.  ▼.  Pringle,  3  B.  &  Ad.  520,  1 ;  Graham 

{t)  WonUf  y.  Wood,  6  T.  R.  710;  y.  Barrat,  5  B.  &  Ad.  1011;  3  Nev.  ft 

Romiledge  y.Burrell,  1  H.  Bl.  254.  Mann.  125,  S.  P. 

(a)  NUton  y.  Salvador,  M.  &  Malk. 


(35)  "  A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  contin- 
gency, and  unless  that  be  performed,  there  is  not  any  contract.  It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduced  ;  but  beine 
msertea,  the  contract  does  not  exist,  unless  it  be  literally  compliea 
with."  Per  Lord  Mansfield,  C.  J.,  1  T.  R.  345,  6.  The  very  meaning 
of  a  warranty  is  to  preclude  all  questions,  whether  it  has  been  suhstanr 
tially  complied  with  ;  it  must  be  literally  so."  Per  Ashhurst,  J.,  1  T.  B. 
346. 
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the  coaaty  about  ten  miles  out  at  sea,  and  large  ships  usually  dis- 
charge and  take  in  part  of  their  cargoes  on  the  outside  of  the  shoal. 
Goodb  covered  by  the  policy  were  laden  on  board  a  small  vessel  that 
completed  her  cargo  m  the  river ;  and  on  the  first  of  August,  the 
captain,  having  obtained  his  clearance,  set  sail,  proceeded  down  the 
river,  and  about  two  miles  out  to  sea,  and  then  anchored,  the  tide 
being  low.  On  the  3rd  of  August  he  crossed  the  shoal,  and  on  the 
8th  the  vessel  was  lost  by  perils  of  the  sea :  it  was  holden  (t),  that 
the  vessel  sailed  from  Deinerara  on  the  Ist  of  August,  within  the 
meaning  of  the  policy  Where  a  license  is  granted  for  a  voyage 
to  a  hostile  country,  to  continue  in  force  till  a  given  day,  if  the 
voyage  is  bond  fide  begun  before  that  day,  it  continues  to  be  pro- 
tected by  the  license,  though  delayed  beyond  the  day  by  stress  of 
weather  or  other  accident  over  which  the  assured  have  no  con- 
trol (A).  So  where  there  is  a  policy  "  at  and  fromj*  if  the  ship 
has  her  cargo  on  board  and  is  ready  to  sail  before  the  day  when 
the  license  expires,  although  she  is  detained  in  port  till  after  the 
day  by  contrary  winds,  the  policy  remains  valid  (/). 

2.  Safety  of  Ship  at  a  particular  T\me. — Goods  were  insured 
from  the  lading  of  them  on  board  a  certain  ship,  '^lost  or  not 
lost/*  and  at  the  bottom  of  the  policy  was  added  '^  warranted  well 
on  a  particular  day."  It  appeared  that  the  defendant  underwrote 
the  policy  in  the  afternoon  of  that  day,  and  that  the  ship  was  lost 
about  eight  o'clock  in  the  morning  of  the  same  day.  It  was 
holden  (m),  that  the  warranty  did  not  mean  that  the  ship  was  well 
at  the  time  when  the  defendant  subscribed  the  policy,  but  at  any 
tme  on  that  day,  and  consequently  that  it  had  been  complied  with. 
Action  on  policy  of  insurance  against  fire  on  ship  Hero  (n),  for  one 
month,  on  the  terms  that  the  ship  should  be  safe  moored  in  the 
harbour  of  Portsmouth  during  the  period  for  which  the  insurance 
was  made ;  the  ship  was  accidentally  burned  within  that  time.  It 
appeared  in  evidence,  that  the  ship  was  first  moored  off  the  beach, 
in  order  to  clear  her  bottom  ;  she  was  then  removed  to  Hardway ; 
and,  lastly,  was  moored  at  March's  wharf,  in  order  the  more  con- 
veniently to  take  in  her  cargo,  but  had  never  been  taken  out  of 
the  harbour.  It  was  insisted,  for  the  defendant,  that  the  removing 
the  ship  from  her  moorings  at  one  place  to  the  other,  was  a  discon- 
tinuance of  the  risk  :  so  also  the  laying  her  down  on  the  beach  to 
clear  her  bottom.  But,  per  Lord  ElUnborough^  C.  J.,  "  Where  a 
vessel  is  only  removed  from  one  part  of  the  harbour  to  the  other,  for 
the  more  convenient  purpose  of  repairs,  or  for  taking  in  her  cargo, 
but  does  not  go  beyond  the  bounds  of  the  harbour,  and  is  safely 
moored  at  the  different  parts  of  the  harbour,  when  she  is  so  re- 
moved according  to  the  policy,  it  is  not  such  an  act  as  will  avoid 

(t)  Lang  and  othert  v.  Anderdon^  3  B.  (m)  Blaekhurst  ▼.  Cockell,  3  T.  R.  360. 

&  C.  495.  (n)  Clarke  v,  Wesimore,   London   SiU 

{k)  Groning  v.  Crocked,  3  Cainpb.  83.  tings,  B.  R.,  25  May,  1807. 
(/)  Schroeder  v.  Vatu:,  3  Campb.  84,  n. 
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the  policy.^  Verdict  for  plaintiff.  ^^  When  a  broker  (o)  proposes 
a  policy  to  an  underwriter,  on  a  ship  at  and  from  a  certain  place, 
it  unports  either  that  the  ship  is  there  at  the  time,  or  shortly  ¥rill 
be  there.'"  A  delay  in  the  arrival  of  the  vessel  at  the  place  where 
the  risk  is  to  attach,  alters  the  risL 

8.  To  depart  with  Convoy. — The  next  species  of  warranty  which 
fidls  under  consideration,  is  a  warranty  that  the  ship  insured  shall 
sail  or  depart  with  convoy  ;  by  which  term  is  to  be  understood  *'  a 
naval  force  under  the  command  of  a  person  appointed  by  the  govern- 
ment of  the  country,  to  which  the  vessel  insured  belongs.  The 
form  of  expression,  as  to  this  warranty,  is  different  in  different 
policies ;  in  some,  that  the  ship  shall  depart  with  convoy;  in  others, 
that  she  shall  depart  with  convoy  for  the  voyage.  In  substance, 
however,  these  expressions  are  the  same ;  for  it  has  been  solemnly 
decided,  that,  altnough  the  words  of  the  policy  are  merely  ^^  to 
depart  with  convoy ,^^  yet  those  words  must  be  understood  to  mean 
that  the  ship  shall  depart  with  convoy  for  the  voyage^  as  much  as 
if  the  words  ''for  the  voyage*"  had  been  added  (p).  If  a  ship  does 
not  sail  with  the  convoy  appointed  by  govenunent,  it  is  not  a  sailing 
with  convoy  within  the  terms  of  the  warranty  {q)  ;  hence  the  pro- 
tection of  a  ship  of  war  accidentally  bound  on  the  same  voyage, 
although  discharging  the  office  of  convoy,  is  not  a  convoy  within  the 
meaning  of  the  warranty ;  but  a  convoy  appointed  by  tiie  admiral 
commanding  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government  (r).  It  may  be  laid  down  also, 
as  a  general  rule,  that  a  warranty  to  depart  with  convoy  is  not  com- 

{»lied  with,  unless  sailing  instructions  are  obtained  before  the  ship 
eaves  the  place  of  rendezvous,  if  by  due  diligence  of  the  master 
they  can  be  obtdned  (36).  When  the  policy  is  silent  as  to  the 
place  from  which  the  vessel  is  to  depart  with  convoy,  the  usage  of 

(o)  Per  EUeniorough,  C.  J.,  ffuU  ▼.  3  Ley.  321,  after  seyeral  argoments  on 

Cooper,  14  East,  479,  cited  by  Tindal,  special  yerdict,  per  tot.  CWr.,  Carth.  217; 

C.  J.,  MowU  V,  Larkim,  8  Bingh.  123,  Lilly  Y,Bwer,  Doug.  72,  S.P. 

recognized  in  F^eman  y.  Taylor,  8  Bingh.  (q)  Hibbert  v,  Pigou,  Park,  498 ;  Marsh. 

139.  272 ',  8.C,Z  Doug.  224. 

{p )  Per  Holt,  C.  J.,  and  the  greater  (r)  S.  C.    See  also  Audley  t.  Jh{f,  2 

part  of  the  court,  in  J^ery  y.  Legendra,  Bos.  &  Pul.  111. 


(36)  "  The  value  of  a  convoy  appointed  by  government,  in  a  great 
measure  arises  from  its  taking  the  ships  under  control,  as  well  as  under 
protection.  But  that  control  does  not  commence  until  sailing  instructions 
nave  been  obtained,  nor  can  it  be  enforced  otherwise  than  by  their  means. 
Indeed,  the  reason  of  that  rule,  which  requires  that  the  convoy  should  be 
appointed  by  government,  sbows  the  necessity  of  haying  sailmg  instruc- 
tions ;  since  without  them  the  ship  does  not  stand  in  that  relation,  or  under 
those  circumstances  in  which  she  can  take  the  full  benefit  of  the  govern- 
ment convoy."  Per  Eldon,  C.  J.,  in  Anderson  v.  Pitcher,  2  Bos.  &  Pul. 
169. 
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merdbantB  puts  a  constmciion  on  it,  and  the  warranty  must  be 
understood  to  mean,  that  the  ship  shall  sail  with  convoy  from  the 
place  of  general  rendezvous,  or  that  place  where  convoys  are  to  be 
had :  as,  if  a  vessel  be  insured  from  London  to  the  East  Indies, 
warranted  to  depart  with  convoy,  and  the  ship  sail  with  convoy 
from  the  DownSy  it  is  a  fulfilment  of  the  warranty  (s)  (37).  It  is 
not  necessary  that  the  vessel  should  in  all  cases  sail  with  convoy 
bound  precisely  to  the  place  of  her  destination  (t).  Whether  the 
convoy  be  sufficient  must  depend  on  the  usage  of  trade  and  the 
orders  of  government ;  and  it  is  the  province  of  the  jury  to  deter- 
mine whether,  under  the  circumstances,  the  warranty  has  been 
satisfied.  ^^  It  has  always  been  understood,  that  provisions  for  a 
departure  with  convoy  have  relation  to  the  custom  of  trade,  and  the 
orders  of  government,  and  ought,  therefore,  to  receive  a  liberal  con- 
struction (tt).  It  sometimes  happens  (x),  that  the  force  first  ap- 
pointed is  to  accompany  the  ships  only  for  a  part  of  their  voyage, 
and  to  be  succeeded  by  another ;  at  other  times  a  small  force  is 
detached  from  the  main  body,  to  bring  them  up  to  a  particular 
point:  if  a  vessel  sail  under  the  protection  of  a  force  thus  ap- 
pointed (v)  or  detached  (2r),  the  warranty  is  complied  with.  Al- 
though the  terms  of  this  warranty  do  not  express  it,  yet  it  is 
essentially  necessary,  that  the  ship  should  not  only  depart,  but  also 
continue  with  the  convoy  until  the  end  of  the  voyage,  unless  she  be 
prevented  by  absolute  necessity.  Case  on  a  pohcy  of  insurance  on 
the  ship  Speedwell  (a),  from  London  to  Lisbon,  warranted  to  depart 
from  England  with  convoy.  The  ship  sailed  from  London  in  De- 
cember, and  arrived  at  Spithead,  (the  place  where  the  Lisbon 
convoy  was  to  be  met  with,)  whence  she  sailed  on  the  25th  of 
December,  with  the  convoy.  On  the  26th  December  a  storm  arose, 
which  separated  her  from  her  convoy,  and  rendered  her  so  leaky 

(i)  Lethuiier'i   case,   Salk.    443,    but  ^.  blO ;  De  Oaray  y.  dag ffet^  ib,  bll. 

Hoitf  C.  J.,  contra ;    Gordon  v.  Morley,  {z)  Manning  y.  Oi$i,  Marsh.  367,  2nd 

Sir.  1265,  per  Lee,  C.J.  edit.  8,  C;  more  fully  reported,  3  Doug. 

(/)  L^Bffuino  T.  Bewieke,  2  H.  Bl.  551.  74  ;  Audley  t. Dif^,  2  Bos.  &  Pul.  111. 

(«)  Per  Heath,  J.,  in  Audley  y.  Jh{f,  (a)  Morrice  y.  Dillon,  London  Sittings 

2  Bet.  &  Pul.  115.  after  M.  T.  22  Geo.  11.,  coram  Lee,  C.  J., 


Si 


»  Abbott,  229.  MSS. 

Smith  y.  Readehaw,  Park,  ch.  18, 


(37)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's  Law 
relative  to  Merchant  Ships  and  Seamen,  5th  cd.  p.  227.  Occasional 
convoys  are  appointed  bv  the  admiral  on  the  station  to  sail  from  the 
Downs  to  Portsmouth,  &c. ;  but  such  convoys  are  never  appointed  by 
the  Admiralty.  Ships  sailing  from  foreign  ports  are  not  within  the  Convoy 
Act,  unless  there  are  persons  at  these  ports,  authorized  to  grant  convoy 
licenses.  And  it  is  not  sufficient  to  show  that  convoys  have  been  actually 
appointed  from  those  ports,  but  proof  mast  be  given  that  there  are  persons 
stationed  there,  legally  authorized  by  the  Admiralty  to  appoint  them*. 

*  D'Agnilar  v.  Tobin,  1  Holt's  N.  P.  C.  185. 
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tho  policy."     Verdict  for  phh' 
a  policy  to  an  underwriter,  •■ 
it  imiwrta  either  that  tlio  slii; 
be  theFe."     A  delay  in  tho  n. 
the  risk  is  to  attach,  altci'>4  -' 
3.  To  depart  with  Conv- 
falls  under  considcratidn.  : 
Bail  or  depart  witli  conr.  . 
naval  force  under  thu  <•■  .■ 
ment  of  the  country, 
fomi  of  expressinn. 
policies ;  in  boiik-,  t ' 
that  she  fihall  <l''; 
however,  tha-jc  i" 
decided,  that,  :' 
depart  with  c' 
that  the  shi|i 
if  the  wortls 
not  sail  wit1' 
with  convi>;. 
teetion  nf  . 
althouj^li  ■.: 


convoy 

aeag' 

plied 

Icavc 

they 

plac 


-  -   -he  arrived  on 

n-i  made  a  tifj;ht 

,'-ix\\  of  Febniary 

-    jtor  she  eiicoun- 

[   Febniai-y  she  was 

.    :jxz  the  sense  of  tho 

..    r.e  meaning  was  nnt 

.■:r:i  convoy  during  the 

'•:•:  *i  holdcn ;  tliat  altso- 

::ipuesiblc  to  keep  with 

1.  -irnipest  to  some  forcifrii 

3(i :  but  that  was  not  tlie 

—  ita  into  an  English  port. 

.:>  va;»  not  a  loss  within  the 

us  :'»und  for  the  defendant. 

j;ii  if  separated  by  strc^  of 

■'■jiiin  the  convoy,  this  will  be 

.^ -■•?   viih  the  warranty,  so  as  to 

-  -  •.-iTXy  of  trade,  in  tnue  of  war, 

.,  ^  —  essentially  on  ships  sailing 

;>>  .  ^which  continued  in  force 

--■-  rj  enactments  were  made  to 

isunmce  be  effected  in  time  of  war, 

.<:(  <it'  a  neutral  state,  it  is  usual 

.    :::':orwriter  to  accejtt  a  smaller 

-;;  ^ec-matter  of  tho  insurance  is 

ii.'iie  by  inserting  in  the  imlicy 

r  ■•  warranted  neutral  property;" 

.  -.^at  the  thing  insured  is  neutral 

r-ra'a,  i.''>uuucnces,  not  that  it  shall 

yii^\  for  the  risk  of  future  war  is 

.  ,ry  |Wicy.     Hut  though  it  is  not 

<:  i:^'Utral.  should  continue  neutral 

■se,  if  she  bo  neutral  at  the  time  uf 

■  :I:i'  ui'xt  day  will  not  discharge  the 

■  -:  iVrfcit  its  neutr.ility  by  the  inis- 
V.c'tu'O  wlieri-,  on  an  insurance  of  a 

;.  y<.'ar\.<d  that  the  master  and  crew 

I-:.  1^1  T.  Hinetliy.  1  Taunt.  B.  240. 

■''  EJm  V.  PariiHtaa,  Dong.  732,  a.  i 
I>Wi  V.  GHmff.  3  T,  R.  ir7,  [wr  Bailtr, 
1  .  -.-J  Sjl-Jiieri  V.  JoAntoR,  Park,  :>i». 
,0  Carreli\:KtHmgloB,Sl.R.230. 


iMiit  aurL:r^  llii?  prccctliiig  v 
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had  broken  their  neutrality,  in  the  course  of  the  voyage  insured,  by 
forcibly  rescuing  the  ship,  which  had  been  seized  and  carried  into 

tort  by  a  belligerent  power,  for  the  purpose  of  search ;  it  was 
olden,  that  the  assured  could  not  recover.  That  a  warranty  of 
neutrality  may  be  satisfied,  it  is  necessary,  1.  That  the  vessel 
insured  should  belong  to  the  subject  of  a  neutral  state ;  2.  That 
the  vessel  should  be  navigated,  not  only  according  to  the  law  of 
nations,  but  also  in  conformity  to  the  particular  treaties  subsisting 
between  the  countrj-  to  which  she  belongs  and  the  belligerent 
states  (39).  If,  therefore,  a  state  in  amity  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  of  their  subjects  shall  only 
have  that  cliaracter  when  furnished  with  certain  documents ;  who- 
ever warrants  the  ship  to  be  the  property  of  such  subject,  should 
provide  himself,  at  the  time  when  the  ship  sails,  with  those  docu- 
ments, which  have,  by  the  country  to  which  she  belongs,  been 
agreed  to  be  the  necessary  proof  of  that  character  (40).  In  an 
action  on  a  policy  upon  a  ship  w^arranted  Dutch  property  (/),  it 
appeared  that  the  ship  in  question  was  originally  a  French  pri- 
vateer bearing  a  French  name ;  that  having  been  captured  by  the 
English,  she  was  carried  into  Liverpool,  and  there  named  the  Three 
Graces.  A  merchant  there  purchased  her  for  a  house  at  Amster- 
dam. Having  been  insured  by  a  Dutch  name,  and  warranted  as  in 
the  policy,  she  went  to  sea,  was  captiured  by  the  French,  and  finally 
condemned  by  the  parliament  of  Paris,  under  her  English  name,  as 
lawful  prize.  The  court  were  of  opinion,  that  the  sentence  of  the 
parliament  of  Paris  was  conclusive  against  the  warranty.  So  where 
it  appeared,  that  a  ship,  warranted  American,  had  not  on  board  a 
passport,  which  was  required  by  the  treaty  between  France  and 

(/)  Barzillai  v.  LewU,  Park,  526,  and      J.,  in  Pollard  ▼.  BeU,  8  T.  R.  441 ;  8.  a 
MS.  note  of  Buller^  J.,  cited  by  Lawrence^      3  Doug.  126. 


(39)  "  Courts  of  admiralty  are  to  proceed  on  the  known  ju9  gentium, 
or  on  the  treaties  between  particular  states  ;  such  treaties  do  not  alter  the 
ju9  gentium  with  respect  to  the  rest  of  the  world,  but  as  between  those 
particular  states  they  are  considered  as  engrailed  on  the  jus  gentium.  Per 
Lord  KenyoHy  C.  J.,  in  Bird  v.  Appleton^  8  T.  R.  567. 

(40)  N.  There  is  not  an  implied  warranty  on  the  part  of  the  owner  of 
goads  insured,  that  the  ship  shall  be  in  all  respects  properly  documented. 
Where,  through  the  negligence  of  the  captain,  the  goods  had  not  been 
r^;ularly  entered  in  the  ship's  manifest,  for  exportation,  as  re(]^uired  by 
statutes  13  &  14  Car.  II.  and  other  statutes ;  the  loss  not  haying  been 
occasioned  by  this  omission,  it  was  holden,  that  the  underwriters  were 
liable.  Carrufhers  v.  Gray,  3  Campb.  142  ;  15  East,  35,  S.  C.  In  the 
case  of  an  insurance  upon  goods,  in  a  certain  ship,  which  ship  is  not 
represented  as  a  neutral  at  the  time  when  the  insurance  is  effected 
although  she  be  in  fact  a  neutral,  it  is  not  necessary  that  she  should  be 
documented  as  such.  Dawson  v.  Atty,  7  East,  367.  See  Bell  v.  Car- 
stairs,  14  East,  393. 
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America ;  it  was  holden  (9),  that  the  assured  could  not  recover, 
inasmuch  as  the  warranty  had  not  been  complied  with;  for  that 
required  that  the  ship  should  be  entitled  to  all  the  privileffes  of  the 
American  flae,  and  in  order  to  be  entitled  to  these  privileges,  she 
should  have  had  a  passport.  But  it  is  not  necessair  (A),  in  order 
to  satisfy  a  warranty  of  neutrality,  that  the  vessel  should  be  navi- 
gated in  conformity  to  an  ex  parte  ordinance  made  by  one  of  the 
belligerent  states,  and  to  which  the  neutral  state  is  not  a  party. 
A  neutral  ship  may  carry  enemy's  property  from  its  own  to  the 
enemy's  country,  without  being  guilty  of  a  breach  of  neutrality  (t) ; 
provided  that  neither  the  voyage  nor  commerce  be  of  a  hostile  de- 
scription, nor  otherwise  expressly  or  imphedly  forbidden  by  the  law 
of  tnis  country ;  althoudi  such  ship,  in  consequence  of  carrving 
enemy's  property,  be  liable  to  detention  or  to  be  carried  into  Bntish 

Srts  for  the  purpose  of  search.  The  evidence  usuallv  adduced  to 
sify  this  warranty  (%),  or  to  prove  a  breach  or  forfeiture  of  neu- 
trality, which  amounts  to  a  breach  or  forfeiture  of  the  warranty,  is 
the  judgment  or  sentence  of  a  court  of  admiralty,  or  other  court 
having  jurisdiction  in  Questions  of  prize,  by  which  the  ship  or  goods 
insured,  and  warranted  neutral  property,  have  been  condemned  as 
prize.  Since  the  judgment  of  uie  House  of  Lords  in  Lothian  v. 
Henderson  (/),  it  may  be  assumed  as  the  settled  doctrine  of  a  court 
of  English  law,  that  all  sentences  of  foreign  courts  of  competent 
jurisdiction  to  decide  questions  of  prize,  are  to  be  received  here  as 
conclusive  evidence  in  actions  upon  policies  of  insurance,  upon  evenr 
subject  immediately  and  properly  within  the  jurisdiction  of  such 
foreign  courts,  and  upon  which  they  have  professed  to  decide  judi- 
cially. Consequently,  where  such  sentences  are  riven  in  evidence, 
and  it  appears  that  they  proceed  on  a  ^ound  mnch  falsifies  the 
warranty  of  neutrality,  the  assured  will  thereby  be  prevented  from 
recovering.  In  one  case  (m),  indeed,  where  a  ship  was  condemned 
as  lawful  prize  in  a  foreign  court  of  admiralty,  and  it  was  not  stated 
in  the  sentence  upon  what  ground  the  condemnation  proceeded ;  it 
was  holden,  that  a  sentence  of  condemnation,  as  lawful  prize, 
afforded  a  presumption  that  the  goods  were  enemy's  property,  unless 
the  contrary  appeared  on  the  sentence.  In  JBaring  v.  Clagettj 
3  Bos.  &  Pul.  201,  the  court  being  of  opinion  that  the  sentence  of 
condemnation  proceeded  either  on  the  ground  of  the  ship  not  being 
neutral  property,  or  on  the  ground  that  she  was  not  properly  docu- 
mented, so  as  to  entitle  herself  to  the  privileges  of  a  neutral,  ad- 
judged the  sentence  to  be  conclusive  evidence  against  a  warranty 

(p)  Rich  y.  Parker,  7  T.  R.  705.    See  (4r)  Manh.  288. 

fturther  on  this  subject,  Baring  v.  Christie,  (/)  3  Bos.  &  Pul.  499,  per  Bllenbo- 

5  But,  398.  rough,  C.  J.,  deliyering  the  opinion  of  the 

(A)  Mayne  t.  Waiter^Vvtk,  531  ;  8,  C,  court  in  So//oti  ▼.  Gladstone,  5  East,  155, 

3  Doug.  79 ;  Poilard  y.  Bell,  8  T.  R.  434 ;  and  per  Sir  /.  Mansfield,  C.  J.,  in  Siff^en 

Bird  V.  Appleton,  8  T.  R.  562  ;  Price  ▼.  v.  Lee,  2  N.  R.  489. 
Bell,  I  East,  663.  (m)  Saloueei  t.  Woodmass,  Park,  362  ; 

(0  Barker  y.  Blakes,  9  East,  283.  3  Doug.  345,  S.  C. 
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of  neutraHty.  Whether  the  foreim  sentence  profess  distinctly  and 
directly  to  condemn  the  ship,  on  the  ground  of  its  being  enemies' 
property,  or  whether  it  can  be  collected  only  from  other  parts  of  the 
proceedings,  that  such  was  the  ground  of  decision  (n),  our  courts 
are  equally  bound  by  the  sentence ;  and  this  rule  holds,  although  it 
appears  on  the  face  of  the  sentence,  that  the  prize  court  arrived  at 
tne  conclusion  through  the  medium  of  rules  of  evidence,  and  rules 
of  presumption,  established  only  by  the  particular  ordinances  of 
then:  own  country,  and  not  admissible  on  general  principles  (o). 
In  short,  wherever  the  foreign  courts  adjudge  the  vessel  to  be  good 
prize,  upon  a  ground  within  their  jurisdiction,  and  such  ground 
ndsifies  the  warranty,  our  courts  will,  by  the  comity  of  nations, 
which  has  always  prevailed  among  civilized  states,  give  credit  to  and 
consider  themselves  bound  by  their  adjudication,  without  examining 
the  reasons  by  which  the  foreign  courts  have  arrived  at  their  con- 
clusion (41).  Hence,  as  foreign  courts  of  admiralty  may  decide 
on  the  construction  of  treaties  (p),  if  they  expressly  adjudge  a  ship 
to  be  lawful  prize  for  a  breach  of  treaty,  such  sentence  is  con- 
clusive in  our  courts  against  a  warranty  of  neutrality,  although,  in 
this  sentence,  the  foreign  court  may  have  referred  to  ex  parte 
ordinances,  and  drawn  inferences  from  such  ordinances,  in  order  to 
show  an  infraction  of  treaty.  The  sentence  is  equally  to  be  re- 
garded, as  evidence  of  the  facts  inducing  the  condemnation,  and 
upon  which  the  condemnation  proceeds,  as  of  the  judicial  act  of 
condenmation.  In  the  case  of  an  insurance  upon  ship,  goods,  and 
freight,  all  belonging  to  nearly  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  condemned  on 
account  of  the  common  default  of  all  the  proprietors,  in  their  joint 
character  of  ship-owners^  in  not  having  a  regular  passport  on  board, 
as  required  by  the  treaty  of  their  own  state  with  France  :  it  was 
holden  (9),  that  the  assured  could  not  claim  from  the  underwriter 
an  indemnity  for  a  loss  thus  occasioned  by  themselves,  although  the 
ship  was  not  warranted  or  represented  to  be  an  American ;  for  the 
ship-owner  is  bound  to  have  such  documents  as  are  required  by 
treaties  with  particular  nations  on  board,  to  evince  his  neutrality 


IS 


BoUon  y.  Oladttone,  5  East,  155.         ranee  Company,  5  East,  99. 
Bolton  T.  Gladstone,  2  Taunt.  85.  (g)  Bell  ▼.  Careiairt,  14  East,  374. 

p )  Barimg  t.  Royal  Exchange  AseW' 


(41)  "A  warranty  of  neutrality  must,  I  conceive,  now  be  understood, 
as  containing  in  itself  (among  other  things)  a  stipulation  that  the  contract 
of  assurance  shall  be  void^  if  the  subject-matter  warranted  neutral  be  con- 
demned as  enemies'  property;  and,  if  a  warranty  of  neutrality  contains 
this  stipulation,  the  sentence  of  a  court  of  competent  jurisdiction,  condemn- 
ing a  ship  on  account  of  its  want  of  neutrality,  is  the  proper  evidence,  ac- 
cording to  every  principle  and  rule  of  our  law,  to  determine  that  fact." 
Per  Lawrence,  J.,  in  Lothian  v.  Henderson,  3  Bos.  &  Pul.  524. 


in  naww-g  vi  «ie&.  ■wctiw  Bv  die  ^wnynrw  of  &  Ficadi  court  of 
atfcniratcj-  x  voexr^tt  3bc  die  aiiip  imnceiL  ^wmrituUed  Aww 
noMj'  iiari  Hiwii  ;naitKiimefl  ^  doenn'^  ^rrt^wv;,  for  want  of 
iaifinv  la  hoar^  a  -vm  tPanupuffg,  ■ir  .in  of  the  crew,  aocti  as  waa 
Rfpiitwi  h«  a  mariae  lE^ttn^K^  <ii  Fauce,  and  «:^adged  b;  the 
«aar?  th«rs  M  ^  r<HiaiwK  wkhin  liie  '■"^'■"y  of  che  ticatj  of  com- 
mexrs  hi>i;w9ai  Fsnee  and  Ammis  -  ic  wk  holden  (r),  to  be  con- 
itfaurvB  ^itienee  »g*'"'"=  she  wacraoi^  nf  neiicraikT,  th(Hi|^  in  bet, 
db«  iihip  vaa  Aaiefii:aD.  S)  wtiere  che  <pwrwni»  Mates,  that  the 
fia^  va«  i^oniiemned  <ia  E&e  zmnmi  of  haffnv  vialated  her  nen- 
tF^xc;  (m),  anri  aewi  eiinaarT  &i  she  Iwv  nf  nations  and  the  &ith  of 
CnacieM.  veil  sentence  »  .niniHiiHve  eviiiaice  aeainat  the  warranty 
if  MsanJaj.  Boc  where  die  znanjis  irf  coofiscaciQa  are  stated 
timranij,  and  the  enim  cannot  coOen  what  xbe  prectse  eronnd 
•s»  f  f)  ;  or  wba«  che  aauiaiiK  ai^nii^s  die  ahip  tn  be  lawfiU  prize, 
nc  beeanae  ic  h  aiemv's  propertr.  bm  &r  reaanna  whicfa  lead  to  a 
iMntnry  enadDmon  (a) ;  or  if  ic  appear  thas  the  ctrndemnatioo  pro- 
iXtikA  toieif  aa  the  znand  of  che  ^ip  haran?  *ialated  an  ex  parte 
wdioaMte,  to  wfaiefa  the  neaaal  eonntn-  had  oat  aasented  (x) ;  in 
BKfc  eawta  the  aentenee  b  ntic  coochKre  eridmce  against  the  var- 
rmtj  ol  neotraEiT. 

It  ii  to  be  obaored  ako,  that  the  sentence  of  a  fineign  court, 
lAen  it  is  cnndbBve,  b  concfaHre  onhr  as  to  the  grooDdB  of  the 
•enteitee,  and  not  as  to  the  premises  which  led  to  the  coochnioo  (y). 
The  ^%cedin?  remarks,  aa  to  foreign  sentences  of  eondenmation, 
tteing  entidnsTe  evi-lence  against  the  wamntr  t^  neotialitr,  must 
be  '7iRfine<i  to  legal  sentences,  thai  b.  sentences  of  a  pme-court, 
Mttintf  and  exercising  fimctions  either  in  the  bel%ereiit  coantrr,  or 
in  the  vtnntrv  of  a  co-belligerent  or  allT  in  the  war  (s) ;  for  sen- 
tMtKfat  fif  cnndenuiation.  proDoanced  bj  the  aothority  of  the  captur- 
ing prymt^,  wilhtM  the  domiMwms  of  a  memtrai  ammtry,  to  which  the 
prize  may  have  been  taken,  are  ule^  (a),  and  consequently  inad- 
miMnfile.  And  that  is  to  be  coosiclered  as  a  neotnl  country  for 
thiA  purpTine  (b),  in  which  the  forms  of  an  independent  neutral 
(Crtftmm'int  are  preserred.  although  a  belligerent  may  have  such  a 
f/ir)v  of  trtiojrs  staticHied  there  as  in  reality  to  possess  the  sovereign 
auth'nity. 

Free  of  Capture  in  Port. — If  a  vessel  is  taken  at  her  moorings, 
beini;  neither  within  the  caput  portut,  nor  within  that  part  of  a 
haven  where  fthips  unload,  the  underwriter  is  not  discha^^  by  a 
warranty  againnt  "  capture  in  the  ship's  port  of  destination ""  (c). 

(r)  G*ytr  r.  A^ilar,  7  T.  R.  681.  |»  C»rulii  t.  SKnfB,  8  T.  R.  192. 

ft)   Garrri.  j.  tnuinglon.  8  T.  R.  230.  (»)  Odif  T.  BatiU,  2  Est,  iJZ. 

(i)  Stntardi   t.  MoUm,  Doug,  ttli;  (<)  ffuvfiorlT.  AoefamMl.B  T.R.2G8; 

VUktr  T,  Oglt,  1  Cimpb,  418.  Th*  Ftad  Oym.  1  Rob.  A.  R.  I3S. 

{•>)  Ci/Mrt  *.  Botill,  7  T.  R.  523.  re-  <»)  DoaaldtoH  t.  Ttowvtm,  1  C«mpb. 

Mpiizal  bj  Tfndal.  C.  }.,  deliTEriog  jml?-  429. 

Bwnl,  Dalgltiih  I.  lloilgion.  7  Biogh.  504.  (r)  Krgirr  T.  Seott,  4  T*unt.  660. 

<>)  Btrd  T.  AppUlm,  S  T.  R.  ^62. 
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Whether  a  yessel  warranted  free  of  capture  in  port,  be  in  a  port  or 
not  at  the  time  of  her  capture  (cf ),  is  purely  a  question  of  fact  for 
the  jury.  See  further  Uom  v.  Taylor^  3  Campb.  204,  and  Majjdr 
kew  Y.  Scott^  ib.  205.  The  assured  upon  a  policy  on  ship,  not  havmg 
kaye  to  carry  simulated  papers,  cannot  recover  for  a  loss  by  capture ; 
if  it  appear  by  the  sentence  of  the  foreign  prize-court  that  one  of  the 
canses  stated  for  the  condemnation  was  the  carrying  of  simulated 
pi4per8(e). 

Implied  Warranty, — 1.  Not  to  deviate. — Another  condition  im- 

?lied  m  the  contract  of  insurance  is,  that  the  ship  shall  not  deviate, 
lence  arises  another  ground  of  defence,  on  which  the  underwriter 
may  insist,  viz.  that  there  has  been  a  deviation^  by  which  term  is 
to  be  understood  a  wilful  and  unnecessary  departure  from  the  due 
course  of  the  voyage  insured,  either  with  or  without  the  consent  of 
the  assured,  for  any,  even  the  shortest  space  of  time.  The  effect 
of  a  deviation  is  not  to  avoid  the  contract  ab  initio^  but  only  to 
determine  it  from  the  time  of  the  deviation,  and  to  discharge  the 
insurer  from  all  subsequent  responsibility.  Hence,  damage  sus* 
tained  before  the  actual  deviation  must  be  made  good  by  the  under- 
writers (/).  From  the  moment  of  deviation,  however,  the  contract 
is  at  an  end,  and  it  is  immaterial  from  what  cause  the  subsequent 
loss  arises.  If  two  ports  of  discharge  are  named  in  the  poUcy,  and 
the  ship  intends  going  to  both,  she  must  take  them  in  the  order 
named  m  the  policy.  Hence,  where  a  ship  insured  for  A.  and  B., 
meaning  to  go  to  both,  went  first  to  B.  in  her  way  to  A. ;  it  was 
holden  to  be  a  deviation  from  the  voyage  insured,  not  being  in  the 
order  named  in  the  policy  (q).  Upon  a  poucy  from  London  to  Trinidad 
or  the  Spanish  Mam,  with  leave  to  call  at  all  or  any  of  the  West 
India  Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at 
any  ports  or  places  whatsoever  and  wheresoever,  the  assured  must 
tase  all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured  (A).  A  policy 
at  and  from  Martinique  and  all  and  every  West  India  Islands, 
warrants  a  course  from  Martinique  to  islands  not  in  the  homeward 
voyage  (t).  A  ship  having  liberty  to  put  into  one  port,  put  into 
another  equally  in  her  way ;  this  was  holden  (k)  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the  premium 
would  have  been  greater,  if  the  putting  into  such  other  port  had 
been  allowed  by  the  policy.  A  ship  was  insured  from  Lisbon  to 
Eneland,  with  liberty  to  call  at  any  one  port  in  Portugal ;  it  was 
holden  ((),  that  under  such  a  policy  the  party  had  only  a  liberty  to 


i: 


d)  Rtyner  t.  Peart<m,  4  Taunt.  662.  (h)  Gairdner  v.  Senhoute,  3  Taunt.  16. 

e)  Oiweli  t.  Vi^e,  15  East,  70.     But  ft)  Bragg  v.  Andenon^  4  Taunt.  229. 
MCMt,  if  leave  be  given  to  carry  simulated  •     (4r)  Blliot  t.  Wilton,  7  Bro.  P.  C.  459; 
ptpen.    Bell  v.  Brwmfield,  15  East,  364.  4  Bro.  P.  C.  470,  Tomlins'  ed. 

if)  Green  v.  Young,  2   Raym.  840 ;  {J)  Hogg  v.  Homer,  Marsh.  197.    But 

Salk.  444.  see  Leaihly  y.  Hmnter,  7  Bingh.  528. 

is)  Beateon  v.  Haworth,  6  T.  R.  531. 
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eall  at  some  port  in  Portugal,  in  the  conrse  of  the  voyage  to 
England.  Where  a  ship  insured  to  Martinique  and  all  or  any  of 
tiie  Windward  and  Leeward  Ishmds,  landed  the  greatest  part  of 
her  caroo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
where  me  was  wrecked  while  stopping  partly  to  dispose  of  the  resi- 
due of  the  outward  cargo,  and  partly  to  obtain  a  homeward  cargo ; 
it  was  holden  (nr),  that  the  underwriters  were  not  liable :  for,  per 
Lord  Ellenborough^  C.  J.,  when  the  disposal  of  the  outward  cargo 
ceased  to  be  the  sole  reason  for  the  stay  at  Antigua,  the  under- 
writers were  discharged.  A  policy  of  insurance  on  goods  at  and 
from  London  to  the  ship's  disdbarging  port  or  ports  in  the 
Baltic  (n),  with  liberty  to  touch  at  any  port  or  ports  for  orders^  or 
any  other  purpose,  does  not  warrant  the  assured,  after  having 
touched  at  C.  for  orders,  and  gone  on  to  S.,  a  more  distant  port, 
in  retouching  at  C.  for  orders :  but  if  the  policy  be  to  any  and  all 
ports  and  places  in  the  Baltic^  forwards  and  backwards^  and  back- 
wards and  forwards^  it  is  otherwise.  Under  a  liberty  to  touch  and 
stay  at  all  ports  for  all  purposes  whatsoever,  the  stay  must  be  for 
some  purpose  connected  with  the  furtherance  of  the  adventure  (o). 
Whether  the  purpose  is  within  the  scope  of  the  policy,  is  a  ques- 
tion for  the  court  solely,  and  not  for  the  jury  {p).  If  the  policy 
does  not  limit  the  time  of  stay,  whether  a  ship  has  stayed  an  unrear 
sonable  time,  is  purely  a  question  for  the  jury  (9).  A  policy  of 
insurance  ^^  at  and  from  London  to  Berbice,"  was  effected  upon  the 
receipt  of  a  letter  from  the  captain,  (which  was  shown  to  the  under- 
writer,) stating  that  he  had  passed  Barbadoes,  and  the  words  ^'  at 
sea,'"  were  inserted  in  the  policy  after  the  printed  clause  describing 
the  beginning  of  the  adventure  on  the  goods.  It  was  holden  (r), 
notwithstanding,  that  the  policy  was  vacated  by  a  deviation  at 
Madeira,  in  a  former  part  of  the  voyage.  A  ship  was  insured  from 
London  to  the  southern  whale  fishery  and  back  again  (s),  ^^  with  leave 
to  carry  letters  of  marque,  and  to  cruise  for,  chase,  capture,  man, 
and  see  into  porty  any  ships  of  the  king's  enemies."  It  was  holden, 
that  although  the  ship  insured  might  be  authorized  under  the  terms 
of  this  policy,  in  accompanying  prizes  to  any  convenient  port  con- 
sistently with  the  main  adventure,  seeing  them  safely  moored  there, 
and  perhaps  stopping  a  reasonable  time  to  give  directions  for  their 
proceeding  on  their  final  destination,  yet  remaining  in  port  untU  a 
prize  was  repaired^  could  not  be  considered  as  warranted  by  those 
terms.  A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those  who  have  the  management  of  the 
ship.     Hence,  where  a  policy  was  effected  on  a  ship  carrying  letters 

(m)  Inglit  v.  Vans,  3  Campb.  437  ;  Ld.  {q)  lb, 

BUenboraugh,  C.  J.,  Moore  v.  Ta^lory  1  (r)  Redmtm  y.  Ltmdoth  3  Campb.  503, 

A.  &  E.  25 ;  3  Ner.  &  M.  406,  S.  P.  C.  B.,per  Sir  /.  Mmufleld,  and  afterwarda 

[n)  Meltith  y.  Andrews,  16  East,  312.  confirmed  by  the  ooort. 
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0)  Lanffkom  v.  Ailnutt,  4  Taunt.  511.  (#)  Jarrait  v.  Ward,  1  Campb.  263. 
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of  nutfque,  from  Bristol  to  Newfoundland,  and  the  orders  of  the 
owners  were  to  put  a  few  hands  on  board  any  prize  that  might  be 
taken,  and  send  her  to  Bristol,  but  that  the  ship  should  proceed  to 
Newfoundland ;  notwithstanding  the  crew  obliaed  ike  captain  to  go 
back  to  Bristol  with  a  prize,  taken  during  the  voyage,  and  in  so 
doin^  the  ship  was  captured ;  it  was  holden  {t)^  that  this  deviation 
waa  justifiable,  and  that  the  miderwriter  was  not  discharged  from 
his  obligation  to  indemnify  the  assured.      The  owner  of  a  ship 

S'hich  was  about  to  sail  on  a  voyage  from  Lisbon  to  Madeira,  frotn 
adeira  to  Saffi,  on  the  coast  of  Africa,  in  ballast,  and  thence  to 
Lisbon,  with  a  cargo,)  was  desirous  of  having  the  insurance  effected 
<Hi  part  of  the  freight  from  Saffi  to  Lisbon.  The  underwriters 
objected,  on  accoimt  of  the  distant  period  at  which  the  risk  was  to 
commence ;  however,  on  a  representation  some  time  afterwards,  by 
the  owner,  that  he  had  received  intelligence  of  the  ship's  arrival  at 
Madeira,  and  that  she  was  about  to  proceed  immediately  on  her 
voyage,  the  insurance  was  effected.  When  the  ship  arrived  at 
Madeira,  all  the  crew,  except  two,  being  alarmed  by  reports  of 
some  Moorish  cruisers  being  off  Saffi,  and  of  their  having  captured 
and  iU- treated  a  Dane  and  an  American,  quitted  the  ship,  and  refused 
to  return  to  it,  unless  the  captain  would  promise  to  sail  imme- 
diately for  Lisbon.  Under  these  circumstances,  the  captain  carried 
the  ship  back  to  Lisbon :  but  on  his  arrival  there,  the  charterers 
insisted  on  his  proceeding  directly  from  thence  to  Saffi,  which  he 
accordingly  did,  and  was  captured  in  his  return  from  Saffi  to  Lisbon. 
It  was  in  evidence,  that  the  difference  of  season,  arising  from  this 
delay,  did  not  vary  the  risk.  It  was  holden  (u),  that  the  deviation  was 
iustified  by  the  special  circumstances.  And  this  rule  holds  as  well 
m  the  case  of  a  limited  as  a  general  policy.  Hence,  where  a  policy 
was  effected  on  goods  on  board  a  ship  for  a  certain  voyage,  ^^  against 
sea  risk  and  fire  only,*'  and  the  ship  was  forcibly  carried  out  of  the 
course  of  her  voyage,  and  detained  by  a  king's  ship,  but  afterwards 
was  released,  and  permitted  to  proceed  on  the  voyase  insured,  during 
which  the  goods  insured  sustained  sea-damage ;  it  was  holden  {x)^ 
that  the  deviation  having  been  occasioned  by  force,  and  without  any 
consent  on  the  part  of  tnose  who  had  the  management  of  the  ship, 
the  underwriter  was  liable,  although  the  voyage  was  made  longer 
than  it  otherwise  would  have  been,  by  the  detention  of  the  kmg''s 
ship. 

An  unreasonable  delay  in  performing  the  voyaae  insured^  is  equi- 
valent to  a  deviation  {y)  ;  as  where  a  ship  insured  ^^  at  and  from  the 
coast  of  Africa  to  the  West  Indies,  with  liberty  to  exchange  goods 

(0  BlUm  T.  Brogden,  2  Str.  1264.  N.  R.  181. 

(«)  DriMcol  y,  Paumore,  1  Bos.  &  Pul.  (y)  Hartky  t.  Bmg§in,  M.  22  Geo.  III., 

200.  See  ako  Dritcol  v.  BovU,  1  Bos.  &  Park,  468 ;  8,  C,  S  Dong.  39,  rocognised 
P«L  813.  in  Motm/  y.  LmrMn»,  8  Bin^  121. 

(j?)  Scott  V.  Thompson,  1  Bos.  &  Pal. 
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and  slaves,^  stayed  sereral  months  beyond  the 

in  that  trade.     It  is  immaterial  whether  the  rkk 

been  thereby  increased.    So  a  delay  (z)  in  tie 

rUhf  by  the  interposition  of  an  intermediate      ^  ^ 

nicated  to  the  underwriters,  will  discharge  the  poficr ; 

intermediate  voyage  was  one,  which  was  made         ** 

ing  to  the  trade  in  which  the  ship  was  then 

be  equivalent   to  notice   to   the   underwriters.     So 

delay  oefore  the  ship  arrived  at  the  port  where  the  polinr 

to  attach  was  unreasonable  and  unjustifiaUe ;  it  wss  holdeo  (a), 

that  the  underwriter  was  discharged.     So  where  the  insomiee  was 

eflbcted  on  January  28th,  on  a  vessel  afloat  ^*  at  and  (ran  Bristol  to 

London  ;^  and  the  vessel  (a  yacht)  did  not  sail  until  the  17th  of 

May ;  it  was  holdcn,  that  the  delay  unaccounted  for  was  mireason* 

abloi  and  that  the  underwriter  was  discharged  (&X  although  the 

vossol  was  one  which  did  not  usually  sail  in  the  winter.    In  a  snhee- 

quont  trial  on  the  same  policy,  the  jury  found  (c)  that  the  dday  was 

suffleiontly  accounted  for,  and  plaintiff  obtained  a  verdict. 

Oroundi  of  Necessity. — Going  into  port  for  the  purpose  of 
refitting  or  rb|)Airing  (d),  or  stress  of  weather  (e),  or  avoiding  an 
ononw,  or  sooking  for  convoy  (/),  are  grounds  of  necessity,  and  will 
Justify  a  deviation. 

A  vcfwcl  may  deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  /or  convoy ;  and  the  captain,  unless  expressly  pro- 
hihitocl  by  tho  terms  of  the  policy,  may  always  do  what  is  neces- 
sary for  tlio  Hftfoty  of  tho  ship.  A  vessel  insured  may  do  whatever 
it  would  1)0  oxpotiient  for  the  common  security  to  do  if  uninsured  (^). 
Hut  whoro  a  ship  was  insured  from  London  to  Berhice^  with  an 
oxtotmivo  lil)orty  of  touching  and  trading  at  all  places;  it  was 
holilon  (A)i  that  by  putting  mto  Madeira,  and  voluntarily  staying 
thoifi  for  tho  i>uq>o»08  of  trade,  after  the  convoy,  with  which  she 
sailtMl,  lind  pn>coodod  on  the  voyage,  she  was  guilty  of  a  deriation 
whioh  (lim'hargQtl  the  underwriters.  Whenever  such  circumstances 
exint  AM  ivudor  a  deviation  necessary  (t) ;  the  voyage  (which  may 
then  Ih)  tonnotl  a  voyage  of  necessity,)  must  be  pursued  according 
to  its  duo  tM>ur»o  in  like  manner  as  the  original  voyage.  An 
intention  to  lU^viato  fVimi  the  due  course,  not  carried  into  execu- 
tion (K)y  will  not.  bo  considered  as  a  deviation.     Where  goods  were 

(«)  AdmlUmI,  VtilUmM  v.  Dnntr,  I 
Cunph.  &05  \  (htgitr  y^Jmnttuf,  t*.  n. 

(a)  Afetml  Y.  ijirkiH9,  8  Uingh.  108, 
rmgniMd  in  fWtiiMiM  y.  VWim*,  8  Bingh. 
139,  and  «iir#,  p.  1004  i  nutf  in  Pkiffiw^ 
▼.  Jnimf,  8  Scou*t  N.  H.  8. 

U)  Pmhmer  v.  JUffrtAn//,  8  ningth.  .117. 

(c)  Pmhmer  v.  #>Wim^m»,  »  m«nlK  4rtO. 

(d)  AdmHtetl  by  Lctnl  NmstH'irkt,  Ch., 
inMtttuMy,Lom4mnAM.,\  A^kvn^^4^. 
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r«)  Delamy  t.  Sioddart,  1  T.  R.  22. 

If)  Btmd  Y.  OontaUi,  Salk.445. 

j)  lyAgmlar  t.  TWtih  1  Holf  •  N.  P. 
C.  185,  C.  B.,  Gibb9,  C.  J. 

(A)  Willimiu  t.  8kee,  S  Cunpb.  469, 
B.  R.,  Lord  BUenborougk^  C.  J. 

(0  Lnakre  v.  WUtam,  Doag.  284. 

(4r)  Fbiier  v.  Wihrner,  Str.  1249 ;  TM- 
hMon  Y.  Feiyu99<mi  Doug.  361 ;  Kewky 
T.  Ryan^  2  H.  Bl.  343. 
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insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at  any 
ports,  and  to  seek,  join,  and  exchange  convoy,  warranted  free  from 
captmre  in  the  port  of  Memel,  and  tne  ship  sailed  from  Heligoland 
with  orders  to  go  to  Gottenburgh  to  know  whether  to  proceed  to 
Anholt  or  Memel,  and  was  captured  in  her  way  to  Gottenburgh, 
which  is  in  the  track  either  to  Anholt  or  Memel :  it  was  holden  (/), 
that  this  was  to  be  considered  as  a  voyage  to  Memel,  although  it 
was  subject  to  be  changed  according  to  circumstances  upon  the 
ship'^s  arrival  at  Gottenburgh ;  and  tnerefore  the  risk  commenced 
on  her  leaving  Heligoland  ;  and  the  ship  never  having  reached  Got- 
tenburgh, the  purpose  of  going  thither  for  orders  was  merely  an 
intention  to  deviate,  which  did  not  vacate  the  policy ;  neither  was 
it  a  restraint  on  the  captain's  judgment  as  to  the  place  of  seeking 
convoy,  it  not  appearing  that  he  could  have  met  with  convoy  before 
the  capture ;  and  consequently  the  underwriter  was  liable.  Policy 
of  assurance  on  goods  at  and  from  London  to  the  ship's  discharging 
port  or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or 
ports  for  orders  or  any  other  purpose,  and  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever :  it  was  holden  (m),  that 
the  ship  having  touched  at  C.  for  orders  and  gone  on  to  S.,  a  more 
distant  port,  mr  further  orders,  and  having  received  orders  at  S., 
because  it  was  unsafe  to  land  there,  to  return  to  C.  and  wait  for 
orders,  might  so  return  to  C.  without  being  guilty  of  a  deviation ; 
it  being  found  that  she  went  to  S.  for  orders  m  the  prosecution  of 
her  voyage ;  and  returned  to  C.  to  obtain  orders  as  to  the  further 
progress  of  the  voyage,  and  no  fraud  being  found. 

So  where  the  policy  was  '^  at  and  from  Singapore,  Penan^, 
Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  discharge  m 
Europe,  with  leave  to  touch,  stay  and  trade  at  all  or  any  ports  or 
places  whatsoever  and  wheresoever  in  the  East  Indies,  Persia,  or 
elsewhere,  &c.,  upon  goods  in  certain  ships,  beginning  the  adventure 
from  the  loading  thereof  aboard  the  said  ships  T^  the  ship  took 
in  part  of  her  cargo  at  Batavia,  and  then  went  to  Sourabaya, 
another  port  in  the  East  Indies,  (not  in  the  course  of  a  voyage 
from  Batavia  to  Europe,  and  not  mentioned  by  name  in  the  policy,) 
and  took  in  other  goods;  then  returned  to  Batavia,  whence  she 
afterwards  sailed  to  Europe,  and  was  lost  by  perils  of  the  sea ;  it 
was  holden  (n),  that  Sourabaya,  being  a  place  in  the  East  Indies, 
might  be  considered  as  a  loading  port  or  terminus  a  quoy  within  the 
meaning  of  the  policy ;  and  consequently  that  the  going  there 
was  not  a  deviation,  and  the  goods  there  taJcen  on  board  were  pro- 
tected. 

In  a  policy  on  ship  and  freight,  it  is  not  an  implied  condition 
that  the  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  may 
be  done  without  deviation  or  delay,  or  otherwise  increasing  the  risk 
of  the  underwriters.     Hence,  where  a  ship  was  compelled  in  the 
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I)  Heielton  v.  Alinutt,  1  M.  &  S.  46.  (n)  Hunter  v.  Leathley,  10  B.  &  C.858. 

m)  MellUh  T.  Andrews^  2  M.  &  S.  27.      Affirmed  on  error,  7  Bingh.  517. 
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course  of  her  voji^  to  enter  a  port,  for  the  purpose  of  obtaining  a 
neoessary  stock  of  provisions,  which  she  could  not  obtain  before  ia 
the  usual  course,  by  reason  of  a  scarcity  at  her  loading  ports,  and 
during  her  justifiable  stay  in  the  port  so  entered  for  that  purpose* 
she  took  on  board  bullion  for  freight,  the  jury  having  found  that  no 
delay  in  the  voyage  was  occasioned  thereby ;  it  was  holden  (o),  not 
to  avoid  the  poUcy.  So  where  a  ship  had  liberty  to  touch  at  a  port ; 
it  was  holden  (jd),  not  to  be  any  deviation  to  take  in  a  quantity  of 
salt  during  her  stay  there,  the  ship  not  having  thereby  exceeded  the 
period  allowed  for  her  remaining  there.  N.  In  this  case  a  communi- 
cation had  been  made  to  the  underwriter  that  the  ship  was  to  touch 
for  the  purpose  of  trade.  It  seems,  however,  that  the  words  ^'  liberty 
to  touch"  will  not  authorize  a  general  trading  (q).  See  further  on 
this  subject,  Phelps  v.  Auldjo^  2  Campb.  360.  Assumpsit  on  a 
policy  on  freight  of  a  ship  at  and  from  Grenada  to  London.  It  was 
proved  that  there  is  only  one  custom-house  for  the  whole  island  of 
Ghrenada,  that  the  vessel  arrived  in  safety  at  Grenada,  and  dicH 
diarged  parts  of  her  outward  cargo  at  three  different  bays,  and  she 
was  proceeding  to  a  fourth  to  discharge  the  residue  of  her  outward 
cargo,  and  take  in  part  of  her  homeward  cargo,  when  she  was  lost 
by  perils  of  the  sea:  it  was  holden  (r),  that  the  vessel,  at  the  time 
of  the  loss,  was  proceeding  to  this  fourth  bay  for  a  purpose  con- 
nected with  the  voyage  insured,  and,  consequently,  that  it  was  not 
a  deviation. 

There  has  been  much  doubt  whether  a  deviation,  for  the  purpose 
of  succouring  a  vessel  in  distress,  will  avoid  the  policy.  In  Lawrence 
v.  Sydehotkam{s)^  Lord  Ellenborough  expressly  avoided  giving  any 
judgment  on  the  point,  which  has  not  yet  arisen  directly  in  a  court 
of  law ;  but  the  inclination  of  his  opinion  (which  will  probably  be 
followed  by  the  courts)  was,  that  when  such  a  case  did  arise,  it 
would  be  found  to  be  for  the  general  benefit  of  all  insurers,  to  allow 
such  succour  to  be  given  without  imputing  deviation  to  the  succour- 
ing ship. 

2.  Seaworthiness. — In  every  marine  insurance,  whether  on  ship  or 
goods,  there  is  an  implied  warranty,  that  the  ship  is  seaworthy  at  the 
commencement  of  the  risk  (f),  or,  in  the  language  of  the  charterparty, 
ti^ht,  staunch,  and  strong.  Any  defect,  which  may  endanger  the 
ship,  though  unknown  to  the  assured,  will  discharge  the  underwriter; 
for  it  is  the  duty  of  the  assured  to  provide  a  good  ship  in  such  state 
and  condition  as  to  be  able  to  perform  the  destined  voyage,  i.  e.  sea- 
worthy. As  to  any  decay  to  which  the  loss  of  the  rfiip  may  be 
attributed,  the  question  will  be,  whether  the  same  commenced  pre- 

(o)  JRoine  t.  B^U.  9  Eait,  195,  i«oog.  C.  538. 
qtaad  in  Laroeh§  y.  Otiff^,  1S(  East,  131.  (a)  6  East,  52. 

(p )  Urqukflri  v.   Barnard^  1   Taunt.  (/)  Hollingworth  v.  Brodrick,  7  A.  & 

456.  E.  47,  Paitesony  J.    **  I  do  not  know  of 

(g)  Per  Sir   /.  Mansfield^  S,    C,    1  any  distinction  on  account  of  the  risk  being 

Ttmt.  4i6.  for  time." 

(r)  WancY.MUkr,  (iii«Ror,)  4  B.  & 
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noody  to  or  after  the  insurance  made.  If  a  ship.  In  a  short  time 
after  having  sailed,  become  leaky,  and  founders,  or  is  obliged  to 
return  to  port,  there  not  having  been  any  storm,  external  accident^ 
or  cause  adequate  to  the  producing  such  effect,  it  may  be  presumed 
that  she  was  not,  at  the  time  of  ssuling,  seaworthy :  but  the  conclu- 
sion,  in  all  cases  of  this  kind,  is  to  be  drawn  by  the  jury,  to  whom 
the  several  circumstances  are  to  be  submitted.  If  the  ship  be 
insured  at  and  from  a  port,  although  in  want  of  repairs,  she  is  pro- 
tected by  the  policy,  whilst  in  the  port.  The  condition  that  she 
shall  be  seaworthy  for  the  voyage,  does  not  attach  until  her  sail- 
ing (ai).  Where  a  ship  is  insured  at  and  from  a  foreign  port,  it  is 
necessary  that  she  should  have  once  been  at  the  place  in  good 
safety ;  for  if  she  arrives  at  the  outward  port  so  shattered  as  to  be 
a  mere  ¥n:eck,  a  policy  on  the  homeward  voyage  never  attaches  (x). 

In  Franco  v.  Natusch^  1  Tyrw.  &  Gr.  401,  where,  in  an  action  on 
a  policy,  the  loss  was  alleged  to  be  by  perils  of  the  sea,  and  the 
defendant  pleaded,  that  the  ship  at  the  commencement  of  the  risk 
was  unseaworthy ;  Parke ^  B.,  observed,  that  it  had  been  laid  down 
in  Parker  v.  Potts^  3  Dow.  23,  that  it  must  be  taken  primd  facU 
that  a  ship  is  seaworthy  at  the  commencement  of  the  risk ;  but  that 
if,  soon  after  her  sailing,  it  appears  that  she  is  not  sound  or  fit  for 
sea,  without  adequate  cause  of  stress  of  weather,  &c.  to  account  for 
it,  the  rational  inference  is,  that  notwithstanding  appearances,  she 
was  not  seaworthy  when  the  voyage  commenced. 

By  the  new  rules,  which  see  ante,  p.  122,  unseaworthiness,  mis- 
representation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded.  And  semble,  that  the  burthen  of  proving  unsea- 
worthiness lies  on  the  defendant.  See  the  opinion  of  Baron  Parke^ 
in  the  foregoing  case  of  Franco  v.  Natusch. 

It  is  also  an  implied  condition,  that  the  ship  insured  shall  be 
furnished  with  every  article  necessary  for  the  purpose  of  safe  navi- 
gation during  her  voyage,  i.  e.  properly  equipped  with  sails  (v),  a 
sufficient  number  of  hands  on  board  (42),  an  able  captain,  skUful 

Atmm  T.  Woodnum,  3  Taunt.  299.  (y)  Weddtrbwm  yr.Bell,  1  Ctmpb.  1. 

Panmeter  v.  Couritu,  2  Campb.  235. 


a 


(42)  In  Hunter  v.  Potts,  London  Sittings  after  Trin.  T.  45  Geo.  III^ 
Lord  EUenboroughy  C.  J.,  said,  that  the  vessel  must  not  only  be  seaworthy, 
bat  the  crew  must  be  adequate  to  discharge  the  ordinary  duties,  and  to 
meet  the  usual  dangers  to  which  she  is  exposed.  **  UnderwrUers  are* 
responsible  for  the  misconduct  or  negligence  of  the  captain  and  crew ;  bvt 
the  owner,  as  a  condition  precedent,  is  boimd  to  provide  a  crew  of  coflfr- 
peient  skill."  Per  Lord  Tenterden^  C.  J.,  Share  v.  Bentall,  7  B.  &  CL 
798,  n.  If  the  captain  of  a  vessel,  about  to  enter  a  foreign  harbour,  uaea 
due  diligence  to  obtain  a  pilot  and  fails,  and  then  in  the  exercise  of  a  fair 
discretion  attempts  to  enter,  and  the  vessel  is  lost,  the  underwriter  ia 
responsible  for  the  loss.     Phillipe  v.  Headlam,  2  B.  &  Ad.  380. 
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pilots,  and  a  crew  of  competent  skill  (z).  In  an  action  on  a  policy 
of  insurance  on  ship  and  goods  from  Stettin  to  London,  in  which  the 
plaintiff  declared  upon  a  loss^  by  reason  of  the  vessel  sinking  before 
she  had  been  moored  twenty-four  hours,  in  consequence  of  an 
anchor  having  been  driven  into  her ;  it  appeared,  that  the  captain 
had  taken  a  pilot  on  board  at  Orfordness,  on  entering  the  river 
Thames,  who  had  quitted  her  at  Half-way  Reach ;  after  which,  and 
before  she  had  come  to  her  moorings  higW  up  the  river,  the  acci- 
dent  happened  which  occasioned  the  loss,  and  in  consequence  of 
which  the  vessel  filled  with  water,  before  she  had  been  moored 
twenty-four  hours ;  but  the  precise  time  at  which  the  damage  was 
sustained  within  those  limits,  or  by  what  particular  default,  was  not 
ascertained.  The  captain  had  also  left  the  ship  before  the  time  of 
the  actual  loss.  It  was  holden  (a),  that  the  underwriter  was  dis- 
charged ;  Lord  Kenyan^  C.  J.,  obeerving,  that  in  this  case  the 
captain  did  not  perform  his  duty ;  for  he  had  no  pilot  on  board  at 
the  time  when  the  accident  happened ;  and  it  is  one  of  the  things 
implied  in  contracts  of  this  kind,  that  there  shall  be  some  person  on 
board  the  ship  apparently  qualified  to  navigate  her.  If  the  under- 
writers had  been  previously  informed,  that  there  would  be  no  pilot 
on  board  during  the  ship^s  sailing  up  the  river  Thames,  probably 
they  would  not  have  undertaken  the  risk.  On  the  ground,  there- 
fore, that  there  was  no  pilot  on  board  the  vessel  when  the  accident 
happened,  he  was  of  opinion  that  the  underwriter  was  dis- 
charged (43).     This  decision  may  be  maintainable,  on  the  ground 

(j)  Per  Lord  Tenterden,  C.  J.,  in  Shore  (a)  Law  y.  Hollingtworth^  7  T.  R.  160. 

▼.  Beniall,  7  B.  &  C.  798,  n. 


(43)  Another  question  was  agitated,  viz.  Whether  the  defendant  would 
have  been  answerable,  if  there  had  been  a  pilot  on  board,  whom  the  captain 
believed  to  be  of  sufficient  skill,  but  who  was  not  duly  qualified  under  stat. 
5  Geo.  II.  c.  20.  The  court  declined  giving  an  opinion,  as  in  the  case 
before  them  no  pilot  was  on  board.  PUotage  from  Dover,  Deal,  and  the 
Isle  of  Thanet,  up  the  rivers  Thames  and  Medway,  is  regulated  by  statutes 
3  Geo.  I.  c.  13,  7  Geo.  I.  c.  21,  and  43  Geo.  III.  c.  152.  Pilotage  chum 
the  Thames,  and  through  the  North  Channel,  to  or  by  Orfordness,  and 
round  the  Long  Sand-Head  into  the  Downs,  and  down  the  South  Channel 
into  the  Downs,  and  from  or  by  Orfordness  up  the  North  Channel  and  the 
Thames  and  Medway,  by  itat.  5  Geo.  II.  c.  20  ;  and  pilotage  into  or  out 
of  the  port  of  Liverpool,  by  stat.  37  Geo.  III.  c.  78.  See  also  modem 
r^nlations  as  to  pilots  in  later  statutes,  47  Geo.  III.  sess.  2,  c.  70.  Locals 
48  Geo.  III.  c.  104,  continued  and  amended  by  52  Geo.  III.  c.  87 ;  6 
Geo.  IV.  c.  125.  This  statute  will  be  found  in  the  Appendix  to  the  5th 
edition  of  the  Law  relative  to  Merchant  Ships,  published  by  Mr.  J.  H. 
Abbott,  p.  530  to  572.  The  6th  section,  which  enacts  that  it  shall  be 
lawful  for  the  Trinity  House  of  Hull  and  Newcastle  to  appoint  sub-com- 
missioners of  pilotage  to  examine  and  license  pilots,  is  permissive  and  not 
imperative.    Beilby,  q.  t.  v.  Raper,  3  B.  &  Ad.  284.    The  6  Geo.  IV. 
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of  an  implied  warranty  to  observe  the  positive  requisitions  of  an  act 
of  parliament ;  but  if  it  is  to  be  taken  as  an  authority,  that  the  im- 
plied warranty  on  the  part  of  the  assured,  extends  to  acts  of  neg- 
ligence on  the  part  of  the  master  and  crew,  throughout  the  voyage, 
it  cannot  be  supported  against  the  weight  of  later  authorities  (l>). 

When  the  assured  have  once  provided  a  sufficient  crew,  the 
negligent  absence  of  all  the  crew,  at  the  time  of  the  loss,  is  not  (c) 
any  breach  of  the  implied  warranty  that  the  ship  shall  be  properly 
manned.  The  principle  (d)  established  by  the  more  recent  decisions 
18,  that  if  the  vessel,  crew,  and  equipments  be  originally  sufficient, 
the  assured  has  done  all  that  he  has  contracted  to  do,  and  is  not 
responsible  for  the  subsequent  deficiency  occasioned  by  any  neglect 
or  misconduct  of  the  master  or  crew ;  and  there  is  no  distinction 
between  a  time  policy  and  another.  So  a  plea  to  an  action  on  a 
policy  that  the  ship  became  unseaworthy  after  the  voyage  com- 
menced, and  mi^t  have  been  made  seaworthy  with  reasonable  care, 
was  holden  insufficient  on  demurrer,  assigning  for  cause,  that  it  was 
not  averred  in  the  plea,  that  the  loss  was  in  anywise  caused  by 
reason  of  the  plaintiff  not  repairing,  amending,  or  rendering  the 
said  ship  seaworthy  (e). 

Where  a  vessel,  engaged  in  the  southern  whale  and  seal  fishery, 
and  with  liberty  to  chase  and  capture  prizes,  was  insured  in  August, 
1807,  with  a  retrospect  to  the  1st  of  August,  1806,  although  at  the 
time  of  her  insurance  she  was  not  competent  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and  casual- 
ties ;  yet  if  she  had  a  competent  force  to  pursue  any  part  of  her 
adventure,  and  could  be  safely  navigated  home,  she  is  to  be  deemed 
seaworthy  (/). 

5.  He-assurance. 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  under- 
writer, with  a  view  of  securing  himself  from  a  risk,  by  throwing  it 
on  other  underwriters,  who  are  termed  re-assurers.  This  is  allowed 
in  almost  all  the  trading  countries  in  Europe,  and  was  permitted 
by  the  law  of  England,  until  the  stat.  19  Geo.  II.  c.  37,  by  the  fourth 
section  of  which  re-assurance  is  prohibited,  except  in  three  cases : 
1.  The  insolvency;  2.  The  bankruptcy;  3.  The  death  of  the  insurer; 

(b)  Per  Tindalf  C.  J.,  delivermg  the  of  the  court  in  Dixon  y.  Sadler,  5  M.  & 

jodjpnent  of  the  Exch.  Ch.,  in  Sadler  v.  W.  405,  affirmed  in  Exch.  Ch.,  8  M.  &  W. 

Dunn,  8  M.  &  W.  900,  affirming  Dison  t.  900. 
Sadler,  5  M.  &  W.  405.  (e)  HoUmgworih  t.  Brodriek,  7  A.  & 

(e)  Butk  T.  R.  Bxch.  Att,,  2  B.  &  A.  E.  40. 
73.  (/)  Hueki  y.  Thornton,  Holt's  N.  P.  C. 

(<f)  Per  Parke,  B.,  deliyering  judgment  30,  C.  B.,  Oibbt,  C.  J. 

c.  125,  has  been  amended  by  9  Greo.  IV.  c.  86,  and  extended  and  altered 
by  itat.  3  &  4  Vict.  c.  68.  See  on  the  construction  of  the  6  Geo.  IV. 
c.  125,  Lucey  v.  Ingram,  6  M.  &  W.  302 ;  Beilby  v.  Scott,  7  M.  &  W.  93. 
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and  even  in  then  fMM,  it  nratrt  be  eipreoacA  ia  the  policy  to  be  a 
:■»  •ram  inf e,  and  the  rfiMmmncfi  mnst  not  exceed  Uie  amount  of 
tk  som  before  aaBBied. 

Ahhoogh  the  first  section  of  the  above-mentioned  statute  does 
not  extend  to  fore^  ships  (5X  J^t  the  fourth  section  does.  Con- 
seqnently  a  reaaanranee,  eren  by  a  foreigner,  on  a  foreign  ship,  is 
illegal. 

6.  Wager  Policy— Siai.  19  Geo.  II.  e.  9f7.— Interest  cf  Assured. 

An  insurance  being  a  contract  of  indemnity,  its  object  is  not  to 
make  a  positive  gain,  but  to  avert  a  possible  loss.  Hence,  as  a 
person  cannot  be  said  to  be  indemnified  against  a  loss  which  can 
never  happen  to  him,  a  policy  without  interest  is  not  an  insurance, 
but  a  mere  wager  only.  Such  policy,  therefore,  is  [uroperly  deno- 
minated a  wager  policy.  Althou^  contradicti^  decisions  are  to 
be  found  in  the  boobs  as  to  the  i^ality  of  wager  policies,  before 
the  statute  19  Geo.  II.,  yet  they  have  been  recognized  as  l^al  con- 
tracts by  modem  judges ;  and  it  seems  now  to  be  admitted  (A), 
that  by  the  law  of  merchants,  and  particularly  by  the  law  of 
England,  as  it  stood  at  the  time  of  passing  the  act  19  Geo.  II.,  a 
wager  poHcy,  in  which  the  parties,  by  express  terms,  such  as  the 
words — "  interest  or  no  interest,"  or  "  without  proof  of  interest,** 
dfaclaimed  the  intention  of  making  a  contract  of  indemnity,  was  then 
(contrary  to  older  determinations,)  deemed  a  valid  contract  of 
insurance ;  but  that  a  policy  containing  no  such  clause,  disclaiming 
or  dispensing  with  the  proof  of  interest,  was  to  be  considered  as  a 
contract  of  indemnity  only,  upon  which  the  assured  could  never 
recover  without  proof  of  an  interest  (44).  But  it  having  been 
found  by  experience,  that  the  making  assurances,  ^^  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,"  had 
been  productive  of  many  pernicious  practices,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  the  pretence  of 
assuring  the  risk  on  shipping  and  fair  trade,  the  institution,  and 
laudable  design  of  making  assurances  had  been  perverted  ;  and  that 
which  was  intended  for  the  encouragement  of  trade  and  navigation, 
had,  in  many  instances,  become  destructive  to  the  same :  it  was 


isi 


Andrh  v.  FUteher,  2  T.  R.  161.  Lueena  v.  Crat{/wrd,  3  Bos.  &  Pol.  101. 

k)  See  the  opinion  of  Ck^m^rt,  J.,  in 


(44)  This  opinion  of  Chambre,  J.,  is  confirmed  by  an  observation  of 
Lord  Hardwicke,  in  a  case  which  was  decided  before  the  passing  of  the 
Stat.  19  Geo.  II.  c.  37.  Speaking  of  the  difference  between  insurances 
from  fire  and  marine  insurances,  he  says,  "  in  the  insurance  of  ships, 
*  interest  or  no  interest*  is  ahnost  constant^  inserted,  and  if  not  inserted, 
you  cannot  recover,  unless  yon  prove  a  property."  Per  Lord  HardwKke, 
C,  in  the  Sadler^  Company  v.  Badtoek,  2  Atk.  556. 


r\ 
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€nMted,  by  stak  19  Geo.  II.  o.  87,  8. 1,  ^*  That  no  assnranceft  should 
be  made  by  any  persona,  bodies  corporate  or  politic,  on  any  ships 
hdomging  to  hU  majesty^  or  any  of  his  subjects  (45),  on  any  goods 
laden,  or  to  be  laden,  on  board  such  ships,  interest  or  no  interest, 
or  without  further  proof  of  interest  than  the  policy,  or  by  way  of 
gaming  or  watering,  or  without  benefit  of  salvage  to  the  assurer^, 
and  that  such  assurances  should  be  void.^  But  by  sect.  2,  it  is 
provided,  **  That  insurances  on  private  ships  of  war,  fitted  out  hf 
any  of  his  majesty^s  subjects,  solely  to  cruise  gainst  his  enemies, 
may  be  made  by  or  for  the  owners  thereof,  interest  or  no  interest, 
free  of  average,  and  without  benefit  of  salvage  to  the  insurer.^ 
And  by  sect.  3,  it  is  also  provided,  ^*  That  any  effects,  from  any 
port  or  places  in  Europe  or  America,  in  possession  of  the  crowns 
of  Spain  and  Portugal,  may  be  insured  in  the  same  manner  as  if 
this  act  had  not  been  made.^^  Having  detailed  the  provisions  of 
tlie  stat.  19  Geo.  II.  c.  37,  it  will  be  necessary  briefly  to  consider 
what  that  interest  is,  the  protection  of  which  is  the  proper  object 
of  a  policy  of  assurance.  And  this  is  to  be  collected  from  con* 
sidering  what  is  the  nature  of  such  contract  (t).  Now  insurance  is 
a  contract  by  which  the  one  party,  in  consideration  of  a  price  paid 
to  him  adequate  to  the  risk,  becomes  security  to  the  other,  that  he 
shaU  not  suffer  loss  or  damage  by  the  happening  of  the  perils  ^)e- 
dfied  to  certain  things,  which  may  be  exposed  to  them.  This  bemg 
the  general  nature  of  the  contract,  it  follows,  that  it  is  applicable  to 
protect  persons  against  uncertain  events,  which  may  in  anywise  be 
of  disadvantage  to  them ;  not  only  those  persons,  to  whom  positive 
loss  may  arise  by  such  events  occasioning  the  deprivation  of  that 
which  they  may  possess,  but  those  also,  who,  in  consequence  of  such 
events,  may  have  intercepted  from  them  the  advantage  or  profit 
which,  but  for  such  events,  they  would  acquiro  according  to  the  or^ 
dinary  and  probable  course  of  things.  That  a  person  must  somehow 
or  otner  be  interested  in  the  preservation  of  the  subject-matter 
exposed  to  perils,  follows,  from  the  nature  of  this  contract^  when  not 
used  as  a  mode  of  wager,  but  as  applicable  to  the  purposes  for  which 
it  was  originally  introduced ;  but  to  confine  it  to  the  protection  of 
the  interest  which  arises  out  of  property,  is  adding  a  restriction  to 
the  contract  which  does  not  anse  out  of  its  nature.      Interest, 

(i)   Per  Lawrence,  3.,  in  Lueena  v.      where  this  suhject  is  yeiy  elaborately  dis* 
Clrmt^krd,  D.  P.,  2  Bos.  &  Pul.  N.  R.  300,      cussed. 


(45)  In  consequence  of  these  words,  it  has  been  holden,  that  this  section 
does  not  apply  to  the  case  of  foreign  ships,  and  that  insurances,  ^'  interett 
or  no  interest/'  may  be  made  upon  them.  Thellusson  v.  Fteteker^ 
Doug.  315.  And  although  the  words  ''  interest  or  no  interest*'  are 
omitted  in  the  policy  on  a  foreign  ship,  yet  in  declaring  on  such  policy,  it 
is  not  necessary  to  aver  that  the  assured  had  an  interest.  Craufiird  v« 
Hunter,  8  T.  R.  13 ;  Nantes  v.  Thompson,  2  East,  385. 
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therefore,  with  reference  to  the  subject  under  consideration,  does 
not  necessarily  imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor 
necessarily  and  exclusively  that  which  may  be  the  subject  of  privar 
tion,  but  the  having  some  relation  to,  or  concern  in,  the  subject  of 
the  insurance,  which  relation  or  concern,  by  the  happening  of  the 
perils  insured  against,  may  be  so  affected  as  to  produce  a  da^ge  to 
the  person  insuring ;  and  where  a  person  is  so  circumstanced,  with 
respect  to  matters  exposed  to  certain  risks,  as  to  have  a  moral  cer- 
tiunty  of  advantage  but  for  those  risks,  he  may  be  said  to  be  inter- 
ested in  the  safety  of  the  thing.  Having  endeavoured  to  explain  the 
nature  of  an  insurable  inter^t,  it  will  be  proper  to  add,  that  it  is 
not  necessary  such  interest  should  be  indefeasible ;  for  the  consignee 
of  goods  under  a  bill  of  lading  has  an  insurable  interest  in  such 
goods,  although  they  may  be  stopped  in  transitu  on  their  passage 
Some  (A).  So  also  has  an  executor  before  probate.  In  like  manner 
it  has  been  holden,  that  where  a  ship  was  taken  as  prize  by  the  con- 

Ct  forces  of  the  army  and  navy,  the  captors,  before  condenmation, 
an  insurable  inter^  under  stat.  45  Geo.  III.  c.  72,  s.  3,  whereby 
the  crown  gave  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  was  defeasible,  as  well  bv  the  release  oi  the  crown,  as 
the  adjudication  of  the  Court  of  Admiralty  (I).  The  owner  of  a 
ship,  who  has  chartered  her  for  a  particular  voyage,  has  an  insurable 
interest  in  the  ship  during  that  voyage,  althou^  the  charterparty 
contain  a  stipulation,  that,  in  case  the  ship  be  lost,  the  charterer 
shall  pay  the  owner  the  estimated  value  of  the  ship  (m).  Assumpsit 
on  a  policy  of  insurance.  The  plaintiff  were  entitled,  under  a 
verbal  agreement,  to  a  cargo  on  board  a  ship  when  it  should  arrive 
at  port.  The  ship  was  lost  at  sea :  it  was  holden  (n),  that  the 
plaintiffs  had  no  insurable  interest  in  the  goods,  as  the  contract 
which  they  had  entered  into,  being  verbal  only,  was  incapable  of 
being  enforced. 

X.  Evidence,  p.  1022;  Damages^  p.  1028. 

In  order  to  support  his  action,  the  plaintiff  must  be  prepared  with 
the  following  proof: — 1.  The  policy  must  be  produced  in  evidence, 
and  the  subscription  of  the  de^ndant  must  be  proved.  2.  Evidence 
must  be  given  of  the  interest  of  the  insured  in  the  subject-matter  of 
the  insurance  at  the  time  of  the  loss  (o).  In  insurances  upon  ships, 
the  mere  fact  of  the  possession  of  the  assured,  as  owners,  is  suffi- 
cient ^m^/acie  evidence  of  ownership  (p  ),  without  the  aid  of  any 
documentary  proof  or  title-deeds  on  tne  subject,  such  as  the  bill  of 

{k)  Per  Lord  BUmborough,  C.  J.,  11  (»)  StoekdaU  v.  Dunlop,  6  M.  &  W. 

East,  628.  224. 

(0  Siirling  v.  Vaughan,  II  East,  619;  (o)  Oay  v.  Harrison^  10  B.  &  C.  106. 

2  Ciunpb.  225;  8,  C.»  cited  in  Robertion  (p  )  Robertton  y.  FSfenchy  4  East,  136. 

mul  otheri   v.  Hamilton,  B.   R.  M.  52  See  also  Thomtu  v.  FoyU^  5  Esp.  N.  P.  C. 

Geo.  lU.  88. 

(m)  Hobbt  T.  HannarHf  3  Campb.  93. 
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sale  or  ship's  register,  unless  such  further  evidence  is  rendered 
necessary  in  support  of  the  prim&  facie  evidence  of  ownership,  in 
ccmsequence  of  tne  adduction  of  some  contrary  proof  on  the  other 
side.  As  in  an  action  on  a  policy  of  insurance  on  freight,  where  the 
interest  in  a  ship  and  its  eaminss  were  alleged  to  be  in  four  persons, 
who  were  partners  in  trade,  ana  it  was  proved  by  the  plaintiffi,  that 
the  ship  had  been  paid  for  by  all  the  four  partners  ;  but  the  defen- 
dant having  produced  the  register,  wherein  the  ship  was  registered 
in  the  names  of  two  of  the  puiners  only ;  it  was  holden  (9),  that  as 
the  title  to  freight  arose  only  from  ownership,  and  the  register  was 
conclusive  evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in  two  only, 
the  plaintiffs  could  not  recover.  In  Amery  v.  Rogers^  1  EIsp.  N.  P.  6. 
207,  where  an  action  was  brought  on  a  policy  of  insurance  on  a 
ship.  Lord  Kenyan^  C.  J.,  was  of  opinion,  that  the  proof  of  the  assured 
having  exercised  acts  of  ownership,  in  directing  the  loading,  &c. 
of  the  ship,  and  paying  the  people  employed,  was  sufficient  proof 
of  interest.  And  m  M*' Andrew  v.  Belly  1  Esp.  N.  P.  C.  373,  where 
the  insurance  was  on  a  ship  and  her  cargo,  the  plaintiff,  in  order  to 
prove  interest,  produced  the  bill  of  lading,  and  the  captain  proved 
that  it  was  his  bill  of  lading  and  that  he  had  the  goods  specified  in  it 
on  board ;  Lord  Kenyan^  C.  J.,  held  that  the  interest  was  sufficiently 
proved.  Where  the  plaintifib  declared  on  a  policy  of  assurance  (r), 
and  averred  that  they  were  the  persons  residing  m  Chreat  Britain 
who  received  the  order  for  and  effected  the  insurance ;  this  was  con- 
sidered as  a  material  averment,  and  not  sustained  by  evidence  of  a 
letter  received  by  them  after  the  policy  was  effected,  directing  them 
to  make  assurance ;  although  the  policy  was  originally  on  goods  on 
board  the  ship  called  The  An%  or  ships ^  or  by  whatsoever  other 
name  the  ship  should  be  named ;  and  the  plaintifls,  upon  the  receipt 
of  the  letter,  procured  a  memorandum  to  be  made  on  the  policyi 

3*  pied  by  the  defendant,  declaring  the  interest  to  be  on  board  the 
erald,  the  ship  mentioned  in  the  letter.  In  insurances  upon  goods, 
the  mere  production  of  a  bill  of  parcels  from  the  seller  abroad,  with 
the  receipt  to  it,  and  proof  of  his  hand-writing,  has  been  holden  («) 
to  be  sufficient  proof  of  the  interest  of  the  assured.  In  a  declara- 
tion on  a  policy  of  insurance  effected  by  the  plaintiff  (O9  as  ajgent  of 
A.  and  B.,  it  was  averred,  '*  that  A.  and  B.,  at  the  time  of  effecting 
the  policy,  and  thence  until  the  time  of  the  loss,  were  interested  in 
the  goods  insured,  to  a  large  amount ^  to  wit^  to  the  amount  of  all  the 
money  ever  insured  thereon.''  At  the  trial  it  appeared  that,  at  the 
time  when  the  policy  was  effected,  another  person  was  jointly 

(9)  Camden  y.  Anderson,  5  T.  R.  709,  Lee,  C.  J. 

recognized  by  Le  Bkme,  J.,  in  Manh  v.  (/)  Pof/e  v.  Fry,  2  Bos.  &  PoL  240. 

Bobinaon,  B.   R.,  London  Sittings    after  But  see  Bell  v.  Anelep,  16  East,  141,  re- 

H.  T.  42  Oeo.  III.,  4  Esp.  N.  P.  C.  98.  cognized  in  Cohen  ▼.  Hannam,  5  Ttont. 

(r)  Bell  Y.  Janeon,  1  M.  &  S.  201.  108. 

[f)  Rvetel  Y.  Boheme,  Str.   1127,  per 
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interested  in  the  ffoods,  together  with  A.  and  B.  The  court  were 
of  opinion,  that  although  A.  and  B.  had  not  an  exclusive  interest, 
yet  they  had  such  an  interest  as  would  answer  the  terms  of  the 
averment ;  Chambre^  J.,  observing  that  the  averment  in  substance 
was  nothing  more  than  that  the  parties  for  whose  benefit  the  assur- 
ance was  noade,  had  an  interest  in  the  subject  of  that  insurance. 
They  were  not  bound  by  the  terms  of  the  averment  to  show  any- 
thing more  than  that  they  had  an  interest ;  and  if  they  had  shown 
an  interest  to  the  extent  of  one  hundredth  part  of  the  cargo,  it 
would  be  sufficient.  The  spirit  of  the  stat.  19  Oeo.  II.  only 
required  that  the  policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same  manner 
as  is  stated  in  the  declaration,  that  the  underwriter  may  be  apprized 
of  the  case,  which  he  has  to  encounter  by  evidence.  Goocte  were 
insured  at  and  from  Mogadore  to  London.  The  declaration  averred, 
**  that  after  the  loading  the  goods,  the  ship  departed  on  her  intended 
voyage,  and  while  in  the  course  of  her  said  voyage  was  lost  by  perils 
of  the  sea.*"  It  was  holden  (u),  that  this  was  a  material  allegation  ; 
and  therefore,  the  ship  having  been  lost  while  at  her  moorings,  and 
before  the  cargo  was  completed,  the  insured  could  not  recover. 
Where  a  loss  is  averred  to  be  by  perils  of  the  sea  (x),  and  some  of 
the  goods  insured  are  spoiled,  and  others  saved,  the  expenses  of  the 
salvage  may  be  given  in  evidence  (without  stating  them  specially)  on 
this  averment,  as  being  a  damage  within  the  cause  of  action  as  laid. 
If  a  total  loss  of  the  ship  is  stated  in  the  declaration  (y),  and 
damages  laid  accordingly,  evidence  of  a  partial  loss  maybe  received, 
and  tne  plaintiff  mav  recover  to  the  amount  of  such  loss  as  he  is 
able  to  prove.  Under  an  averment,  that  after  loading  the  cargo, 
the  ship  sailed  on  the  voyage,  and  was  lost,  the  plaintiff  cannot 
recover  {z)  on  proof  that  tne  ship,  before  she  had  half  of  her  cargo 
on  board,  was  driven  from  her  moorings  and  lost.  In  an  action 
upon  an  insurance  upon  profits,  the  assured  must  prove  a  loss :  for 
wnere,  upon  an  insurance  of  profits  of  a  cargo  of  slaves,  valued  at 
400/.,  the  plaintiff  declared  for  a  total  loss  by  perils  of  the  sea,  and 
it  appeared  that  the  vessel  was  wrecked,  whereby  many  of  the  gdaves 
were  lost,  but  the  remainder  got  into  the  market,  and  were  there 
sold ;  it  was  holden  (a),  that,  although  the  produce  of  the  slaves  sold 
did  not  give  a  profit  upon  the  whole  adventure,  the  plaintiff  was  not 
entitled  to  recover,  because  it  did  not  appear,  that  if  there  had  been  no 
shipwreck,  and  all  the  slaves  had  got  to  market,  any  profit  would  have 
been  produced.  It  is  a  general  rule,  that  nothing  which  depends  on 
the  proceedings  of  a  court  can  be  proved  by  parol  testimony  (6)  ; 
hence,  in  cases  of  capture,  and  recapture,  neither  the  salvage,  nor  the 

(«)  AMhol  Y.  Bristow,  2  Manh.  Rep.  {g)  Abitbol  Y.Brisiow,  6  Taunt.  464. 

157  }  6  Taunt.  464,  8.  C.  la)  Hodgton  v.  Qlover,  6  Bast,  316. 

(jr)  Ckiry  ▼.  King,  Ca.  Temp.  Hardw.  \b)  Theihuaon  v.  Shedden,  2  Bos.  & 

B.  B.  304.  Pul.  N.  R.  228. 

(y)  2  Burr.  904. 
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expenses  incurred  for  ascertaining  the  amount  of  the  salvi^,  can  be 
otoerwise  proved  than  by  producing  the  proceedings  of  the  Admiralty 
Court.     The  copy  of  a  sentence  of  condemnation  of  a  ship  or  cam 
in  a  foreign  admiralty  court,  is  not  made  admissible  evidence  wr 
tiie  underwriters,  by  being  handed  over  to  them,  by  the  assured, 
along  with  other  papers,  to  satisfy  them  of  the  loss  (c).      A  slip  of 
IM^)er,  wherein  the  names  of  the  underwriters  were  mentioned,  in 
the  order  in  which  they  had  originally  been  applied  to  (rf),  and  had 
Sfifreed  to  underwrite,  (and  which  was  diflerent  from  that  in  which 
tneir  names  appeared  on  the  policy,)  having  been  tendered  in  evi- 
dence  to  show  the  true  order  of  the  names,  for  the  purpose  of 
letting  in  evidence  of  a  false  representation  made  to  the  first  under- 
writer in  fact ;  the  court  were  of  opinion,  that  such  paper  could 
not  be  received  in  evidence,  for  want  of  a  stamp,  the  effect  of  the 
evidence  being  to  show,  through  the  medium  of  writing,  that  the 
contract  entered  into  between  the  parties  was  different  from  that 
which  it  appeared  to  be  on  the  face  of  the  policy.     In  a  case  where 
it  appeared  that  a  license  to  trade  with  an  enemy  («),  granted 
abroad,  had  been  returned,  after  being  used,  to  the  secretary  of  the 
governor  by  whom  it  was  issued,  and  the  secretary  was  examined, 
who  said  that  he  had,  as  he  believed,  thrown  it  aside  among  the 
waste  papers  of  his  office,  and  did  not  know  what  was  become  of 
it ;  that  he  had  afterwards  searched  for,  but  did  not  recollect  the 
finding  it,  and  thought  that  he  had  not  found  it :  it  was  holden, 
that  uiis  was  reasonable  and  proper  evidence  of  the  loss  of  such 
license,  so  as  to  let  in  parol  evidence  of  its  contents :  the  paper  not 
being  considered  as  of  any  further  use  at  the  time,  and  the  atten- 
tion of  the  witness  not  having  been  then  called  particularly  to  the 
circumstances :  and  further,  that  the  witness  might  speak  to  the 
contents  of  the  license  from  memory,  though  he  had  made  an  entry 
of  it  in  his  memorandum-book  for  the  private  information  of  him- 
self and  the  governor,  which  book  was  not  produced,  he  haviiuor 
given  it  to  the  governor,  who  was  gone  abroad  without  returning  it 
to  him ;  for  such  book,  if  in  court,  would  not  have  been  evidence 
per  se^  but  could  only  have  been  used  by  the  witness  to  refresh  his 
memory.      When  a  ship  insured  is  captured  in  a  voyage  to  an 
enemy's  country  (/),  and  the  British  license  legalizing  the  voyage 
is  lost ;  to  show  that  she  had  such  a  license,  it  is  necessary  to  prove 
the  loss  of  the  paper  purporting  to  be  a  license  put  on  boara  the 
ship,  and  to  produce  examined  copies  of  the  order  in  councU  for 
granting  the  license,  and  of  the  copy  of  the  license  preserved  in  the 
secretary  of  state's  office.    To  support  an  averment  in  a  declaration 
on  a  policy  of  insurance  on  goods,  '^  that  the  ship,  with  the  goods 
on  board,  when  at  A.  was  arrested  by  the  persons  exercising  the 
powers  of  government  there,  and  the  goods  were  then  and  there  by 

(e)  Flindt  y.  Atkins,  3  Campb.  215.  (e)  KenHngton  ▼.  Ingliif  8  East,  273. 

(<0  Manden  y.  Reidf  3  East,  572.  (/)  Bfr9  ▼•  PaUgratft,  2  Campb.  605. 
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UKflaad  petBons  smed,  deUined,  aod  eoofiBCiied;*'it  mtmam^  to 
ihoir,  that  the  goods  were  forciUy  tfl^Een  od  board  tke  ilnp  1^  tke 
ofieers  of  gOTemmeiit,  aod  nerer  ddirered  to  tlie  cwFJgf  rir ; 
without  putting  in  any  sentence  of  oondemnation  (y).     To  pnype  a 
wairanty,  that  a  ship  insured  was  of  a  partieolar  mitiaai,  at  is 
facte  eridenoe,  that  she  carried  the  flag  of  that  natioB  as 
when  she  was  free  6om  all  dai^er  of  culture,  and  that  the  ca^itain 
addressed  himself  to  the  consul  of  that  nation  in  a  fioragn  poft  (A). 
The  production  of  a  letter  dated  alnxMid,  and  addressed  to  J.  S.  in 
Kng^nil,  with  the  Ei^Ush  ship-letter  poet-maik  i|kbi  it,  which 
directed  a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S.  was 
^^  the  person  remding  in  Great  Britain  who  reeetved  the  order  fer, 
aod  efected,  such  pdicy  "  (t).     In  an  action  on  a  poli^  on  a  mjage 
^  to  any  port  in  the  Baltic,**  eridence  was  admitted  to  prove  that 
the  Gulf  of  Finbmd  is  conmdered,  in  mercantile  contiaete,  as  within 
the   Baltic,  although  the  two  seas  are  treated  as  separate  and 
distinct  by  geogramiers  (A).      Upon  a  question  oooeeming  the  sea- 
worthiness of  a  snip  (2),  after  the  eridence  of  persons  who  have 
examined  her  condition,  experienced  shipwrights,  who  neter  saw 
her,  may  be  called  on  to  say  whether,  upon  the  bets  sworn  to,  she 
was,  in  their  opinion,  seaworthy  or  not,  in  omformity  to  the  nde  of 
evidence,  that  where  a  matter  of  skill  or  sci^ice  is  to  be  dedded, 
the  jury  ma^  be  assisted  by  the  opinion  of  persons  peculiar^ 
acquainted  with  it  from  their  professions  or  pursuits.     In  an  action 
on  a  policy  on  goods  ^m),  the  declaration  contained  an  avermoit 
that  the  plaintifls  were  mterested  in  the  subject-matter  of  insurance ; 
the  defendant,  meaning  to  dispute  this  at  the  trial,  gave  them  notice 
to  produce  certain  articles  of  agreement  executed  by  the  plaintiff 
ana  the  captain  (who  was  not  a  plaintiff).     The  instrument  was 
produced  in  pursuance  of  the  notice,  when  there  appeared  to  be  two 
subscribing  witnesses  to  it ;  the  plaintiffs  insisted  that  the  defendant 
could  not  give  it  in  evidence  without  calling  one  of  those  witnesses 
to  prove  it.     Lord  JEUenborough  being  of  that  opinion,  the  plaintiffs 
recovered.     A  motion  was  made  for  a  new  trial,  on  the  ground  that 
the  instrument  coming  out  of  the  hands  of  the  plaintiffs,  parties 
thereto,  upon  notice  to  produce  it,  it  was  not  necessary  to  be  proved 
by  one  of  the  subscribing  witnesses,  according  to  the  rule  laid  down 
in  Rex  v.  Middlezoy^  2  T.  R.  41 ;  but  Lord  JEUenborough  said,  that 
that  case,  which  was  much  Questioned  at  the  time,  had  been  since 
overruled,  and  that  the  proauction  of  the  instrument,  in  pursuance 
of  the  notice,  did  not  supersede  the  necessity  of  proring  it  by  one  of 

(jf)  Carruthift  v.  Orajf,  3  Campb.  142,  116. 

lord  BlUnbanntffh,  C.  J.  (m)  Cfordon  and  others  ▼.  Secretan,  8 

(h)  Areangelo  v.  Thomp»ont  2  Campb.  Eatt,  548 ;  Baie§on  v.  Lewm,  Middlesex 

620.  Sittingi  after  H.  T.  52  Geo.  III.,  Lord 

(0  S.  C.  Bllenborough,  C.  J.,  S.  P. ;   and  see  CoU 

(k)  Uhde  V.  rValtert, 3  Campb.  16.   See  tins  v.  Bayntun,  1  Q.  B.  117 ;    4  P.  &D. 

MosoH  Y.  AtHnit  3  Campb.  200.  544. 

(/)  Beekwith  ▼.  Sfdehotham,  1  Campb. 
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the  subscribing  witnesses,  if  any,  as  in  ordinary  cases.  And  Law- 
rencey  J.,  said,  that  this  had  been  so  ruled  by  Lord  Kenyoriy  in  a 
subsequent  case  respecting  a  will,  which  the  adverse  party,  in  whose 
hands  it  was,  had  notice  to  produce,  and  did  produce  at  the  trial, 
when  it  appeared  that  there  were  subscribing  witnesses  to  it ;  and 
Lord  Kenyan  held,  that  the  party  who  gave  the  notice  was  bound 
to  call  one  of  the  subscribing  witnesses  to  prove  the  will.  In  the 
present  case  ,however,  the  court  made  the  rule  absolute  for  a  new 
trial,  on  payment  of  costs,  the  defendant  having  made  an  affidarit  of 
his  being  surprised,  and  not  prepared  at  the  trifd  for  want  of  knowing 
who  the  subscribing  witnesses  were  (46). 


(46)  The  doctrine  established  in  Gordon  v.  Secretan,  was  recognized  by 
Heath,  J.,  in  Wetheraton  v.  Edgington,  2  Campb.  94,  and  there  applied 
to  an  agreement  not  under  seal.  But  although  the  mere  possession  of  an 
instrument  does  not  dispense  with  the  necessity,  which  lies  on  the  party 
calling  for  it,  of  producing  the  attesting  witness,  yet  where  a  person  is 
called  on  to  produce  a  deea  to  which  he  is  a  party,  and  under  which  he 
daims  to  hold  an  estate,  and  he  produces  it,  it  shall  be  taken  to  be  a  good 
deed,  so  far  as  relates  to  the  execution,  as  against  himself.  Pearce  v. 
Hooper,  3  Taunt.  60  ;  Roe  v.  Wilkine,  4  A.  &  E.  86,  S.  P. ;  5  Nev.  & 
Mann.  434,  S.  C,  by  name  of  Doe  v.  W.  See  also  Orr  v.  Mortice,  3 
Brod.  &  Bingh.  139  ;  where  it  was  holden,  in  an  action  for  use  and  occu- 
pation of  premises,  against  the  assignees  of  a  bankrupt,  that  the  deed  of 
assignment  of  the  bankrupt's  eifects,  produced  by  the  defendants,  at  the 
trial,  under  a  notice  from  the  plaintiff,  was  admissible  in  evidence,  without 
proof  of  the  execution  by  the  subscribing  witness,  as  it  appeared  that  one 
of  the  assignees  had  continued  to  occupy  the  premises  for  some  time  after 
the  bankruptcy.  See  also  Burnett  v.  Lynch,  5  B.  &  C.  604,  ante,  p.  753. 
"It  is  not  competent  to  a  party,  who  has  taken  under  a  deed  all  the 
interest  which  that  deed  was  calculated  to  give,  to  dispute  its  due  execu- 
tion, although  at  the  time  when  the  deed  is  produced,  he  has  not  any 
existing  interest  under  it."  Per  Bayley,  J. — N.  This  was  an  action  by  a 
lessee  against  the  assignee  of  a  lease,  and  the  plaintiff  having  proved  the 
execution  of  the  counterpart,  the  defendant  put  in  the  original  lease,  which 
was  produced  by  a  person  to  whom  he  had  assigned  it ;  it  was  holden, 
that  it  was  not  necessary  for  the  plaintiff  to  call  the  subscribing  witness. 
See  also  Doe  d.  Tyndale  and  others  v.  Heming  and  others,  6  B.  &  C.  28, 
where  the  attorney  for  the  lessors  of  the  plaintiff  obtained  from  one  of  the 
defendants,  (the  tenant  in  possession,)  a  lease  of  the  premises  granted  to 
him  for  a  term  not  then  expired,  in  order  to  prevent  the  defendants  from 
setting  it  up,  to  defeat  the  action ;  it  was  holden,  that,  as  the  lessors  of  the 
plaintiff  were  to  derive  a  benefit  from  the  possession  of  the  lease,  and  as 
the  conduct  of  the  attorney  amounted  to  a  recognition  of  it  as  a  valid 
instrument,  when  produced  in  pursuance  of  notice  from  the  defendants,  it 
might  be  read  without  calling  the  subscribing  witness.  But  if  the  instru- 
ment be  in  the  possession  of  the  party  producing  it  at  the  trial,  the  execu- 
tion must  be  proved  by  the  subscribing  witness :  although  the  adverse 
party  may  claim  under  the  deed.  Vacher  and  another.  Assignees,  ^.  v. 
Cocks,  1  B.  &  Ad.  147,  8. 
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wsT".  vbwh  gnea  merelj'  in  disability  ol*  the 
^■7*1  h\  the  rtrirteat  jiroof.  Hence,  it  is  not 
Ef-sr  ze™-."  -M  im»w  ^t  Bome  time  before  action  was  broupht, 
ir~  "Te  iinmsiffi  ic  a  territon-  whidi  has  become  hostile, 
ZL-1Z  -f?'  wiHs  "iia;  fe*  was  a  native  of  that  territorj-,  or  living 
—.  T  -=s  inK  w  iif^vi  broufiht  (n).  Tlie  opinion  of  the  under- 
'— ■  .^  -^  -^x  -VMnr^ny  of  communicating  iiifomiation  as  to  a 
T^nar  ter.  -T^t'os^  to  the  effecting  a  polic)-,  is  not  adniis- 
f  ■  T  -«^P!9tr-.  Thi  materiality  of  such  a  communication  is  a 
■KM    T  le  ar^  •  7I. 

■«,„-».  — ?v  «a:.  3  J!  4  Will.  IV.  c.  42,  [14th  August,  1833,] 
\  ;-  ir^.  11  -iw  trial  of  any  issue,  or  on  any  inquisition  of 
3t:»^  :::i-. .  :'  -^ej  ?hall  think  fit,  give  damages  in  the  nature  of 
[•*5  .^r  lEii  icove  ihe  money  recoverable  in  all  actions  on 
sb>  .1  ,HS::aiii:«  aiaJe  after  the  passing  of  this  act. 

XI-  /Vemuist — Return  of. 

TT    *»w7ii  -liif  ly)  is,  that   the  broker  is  the  debtor  of  the 
,  and  the  undernTiter  the  debtor  of 


;  ,^M»  »"erf  ^iw  oontract  of  insurance  is  void,  as  on  the  ground 
4,  .^ift^vuir'^aucv  «:th  a  warranty,  e.  ff.  to  sail  with  convoy,  sca- 
,Mnas:«B»  r  niv  like,  and  fraud  cannot  be  imputed  to  the  assured, 
w  .MMTcti  «hI  '?«  atitled  to  a  ntum  of  premium  ;  because,  where 
av  ^Mir«.f.  iuw  not  attach,  there  is  not  any  risk.  "  If  the  risk 
«  v4  vtf.  !iMuv:H  it  le  by  neglect,  or  even  hy  fault  of  the  insured, 
_,  -^  vsur^r  Vi'all  not  retain  the  premium  '(r),  "Where  the 
.,^  -a^  ■■■'.  >«■!;  r*.:r.  whether  its  not  having  been  nm  was  owing 
-  '«  Sfc.;.  -iiaaurv.  »'r  wili  of  the  insured,  or  to  any  other  caiiae, 
jt  i-r-  ■.,;!'  >i'iL-  'v  rt'tiimed  ;  because  a  policy  of  insurance  it  a 
.^f^^.  •  :iuemx:ti.  The  uiidernriter  receives  a  premium  for 
•MwtuJiL  "«■  "■**  ^''  iiidcuinifyinp  the  assured,  and  to  whatever  cause 
»  ttv-X-  '  '»'  •'-*'<'='  "''t  "^w  ^*'*^  '"''**'•  '''^  consideration  for  which 
4»    iiiwiuiit  .-r  in^uivy  was  put  into  his  hands,  fails,  and  therefore 

Ui    ■.•e^trwiw  w*?  eflivted  on  the  12th  of  April,  on  a  cargo  of 

uakk'H.   ivM  »r  »■«>  l"*  ti^e  several  |>olieie«,  at  fifty  guineas  per  cent. ; 

■  ^,,,   i^.  »!t'K  tww^  of  the  vessel's  safety  having  arrived,  a  further 

ilMt*iK-i-  xaii  J*'«J  «.:>  efllvted  by  six  different  policies,  at  ten  and 

ytr  K\ri\l.    Tlie  latter  insurance  added  to  the  former, 

MiK-unt  tho  value  t»f  the  subject-matter  insured,  but  the 

ibK«t'  »»i  »*'*•     '^  *"*'*  holdeu(0,  that  the  assured  were 

(r)  Per  Loid  Mma^tld.  C.  J.,  in  ««. 

MUM  T.  Saom,  3  UmT.  1240. 

(()  Per  Lord  liontHM,  C.  J.,  in  T)/rit 
T.neteArr.  C(n[p.668. 
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ttDtiUed  to  a  retnm  of  premium  on  the  amount  of  the  over  insunmoe 
to  which  the  underwriters  who  subscribed  the  policies  of  the  13th 
April  were  to  contribute  rateably,  in  proportion  to  the  sums  insured 
by  them  respectively,  (the  amount  of  over  insurance  to  be  ascer- 
tained by  taking  into  account  all  the  policies,)  but  that  no  return 
of  premium  was  to  be  made  in  rei^ect  of  the  policies  effected  on 
the  12th. 

Where  there  is  an  insurance  on  ship  and  freight^  and  the 
ship  has  arrived  in  safety,  and  earned  freight,  the  assured  cannot 
afterwards  claim  a  return  of  premium,  on  the  ground  that  he 
had  no  insurable  interest,  on  account  of  a  defect  in  his  title  to 
the  ship  (tt).  In  cases  where  the  risk  is  entire,  and  has  once 
commenced,  as  in  the  case  of  a  deviation,  there  shall  not  be  any 
return  or  apportionment  of  premium  (x)  (47).  A  ship  vras  insured 
**  at  and  from  London  to  any  port  or  place,  for  twelve  months,  at 
9Z.  per  cent.,  warranted  free  from  capture  by  the  Americans"  (y). 
The  ship  sailed  from  the  port  of  London  and  was  taken  by  an  Ame- 
rican privateer  about  two  months  afterwards.  It  was  contended, 
that  a  proportionate  part  of  the  premium  ought  to  be  returned ; 
that  9/.  was  much  more  than  adequate  to  the  risk  actually  run,  viz. 
only  two  months.  But  the  court  were  of  opinion  that  there  ought 
not  to  be  a  return  of  premium ;  Lord  Mansfield^  C.  J.,  ob- 
serving, '^  that  there  were  two  general  rules  established,  applicable 
to  the  question :  The  first  is,  that  where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleasure, 
or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall  be 
returned  ;  because  a  policy  of  insurance  is  a  contract  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of  indem- 
nifying the  insured  ;  and  to  whatever  cause  it  be  owing,  if  he  does 
not  run  the  risk,  the  consideration  for  which  the  premium  or  money 
was  put  into  his  hands,  fails,  and  therefore  he  ought  to  return  it. 
2nd.  Another  rule  is,  that  if  that  risk  of  the  contract  of  indemnity 
has  once  commenced,  there  shall  be  no  apportionment  or  return  of 
premium  afterwards.  For  though  the  premium  is  estimated,  and 
the  risk  depends  upon  the  nature  and  length  of  the  voyage,  yet  if  it 
has  commenced,  though  it  be  only  for  twenty-four  hours  or  less,  the 
risk  IS  run,  the  contract  is  for  the  whole  entire  risk,  and  no  part  of 
the  consideration  shall  be  returned.'"  The  same  rules  were  laid  down 
T)y  Lord  Mansfield^  C.  J.,  in  Loraine  v.  Thomlinsonj  Doug.  587. 

(«)  BFCuliock  T.  Royal  Bxehemge  A»'      Meyer  v.  Oregwm^  B.  R.  East,  24  Geo.  III., 
wmnnee  Oompmtyj  3  Cainpb.  406.  Marsh.  568. 

{jp)  I^rie    Y.   Fl9teker,   Cowp.    668;  (y)  7>rf«T..F%«toA^,  Cowp.  668. 


(47)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be  proved, 
warranting  a  division  of  the  risk,  the  insured  will  be  entitled  to  an  appoi^ 
tionment  of  the  premimn,  in  case  one  of  the  risks  be  not  nm.  Lmif  t. 
AUm,  B.  R.  £.  25  Geo.  lU.,  Marsh.  570. 

z  2 


van  DfsrKAXCE. 

A  di^  eniplofed  in  tke  ecBBdmp  tiade, 
tor  tvehremoDiks  (z)z  at  loc  per  can.  per  nKssk.  ISZ.  Tlie  ship 
wm  lo0t  in  a  sUmhi.  vitlm  the  fim  iv&  iDaBiih&.  Am  actioo  haiii^ 
bem  brooj^  for  the  amount  of  the  laquium  \1^).  the  defendant 
|4eaded  noo  wiwiiinwit  as  to  all  exeept  3i*  aad  as  to  that  a  tender. 
The  jwrr  (fMnad  a  Terdiet  for  the  defendant  vpoD  the  tender,  and  for 
the  plaintiff  upon  the  other  iseoe,  forthesnm  of  l^solject  to  the 
opinion  of  the  eoort,  whether  he  vaBenxitiM  toreeoier  that  somof 
15L  or  the  sum  of  3L  oolj.  It  nae  eootended.  en  the  part  of  the 
defendant,  that  this  nas  not  one  entire  comrarir  far  a  vear,  hot  an 
ineuianee  from  month  to  month  for  tvdr^  mootfe;  if  the  policy 
had  been  for  a  rear,  or  twdre  months,  and  the  ^waumm  a  grosB 
anm,  tie  oomrt  ooold  not  hare  apportioned  it,  becuse  the  risk  in 
one  nMmth  mi^ht  be  greater  than  in  another,  but  here  thejMrlief 
hare  af^rtioned  the  premham  ;  that  the  insmance  was  the  same 
as  if  there  had  been  twelre  policies  for  eadi  month.  But  per  Lord 
Mamsfidd^  C.  J.,  it  is  an  insnranoe  (or  tweh«  months,  for  one  gross 
sum  of  182.  They  have  calculated  this  sum  to  be  at  the  rate  of  15«. 
per  month.  But  what  was  to  be  paid  down !  Not  15s.  for  the  first 
month,  and  so  from  month  to  month ;  but  181.  at  once.  A  ship 
with  her  cargo  was  insured  ^^  at  and  from  Honfleur  to  the  coast  of 
Angola  (a),  during  her  stay  and  trade  there,  at  and  thence  to  her 
port  or  ports  of  disdiarge  in  St.  Domingo,  and  at  and  from  St. 
Dominffo  back  to  Honfleur,  at  a  premium  of  11/.  per  cent."  The 
ship  sailed  to  A.,  but  in  this  part  of  the  voyage  she  was  guilty  of  a 
deviation.  It  was  contended,  on  the  part  of  the  plamtifi^  that 
there  ought  to  be  an  apportionment  and  return  of  prranium ;  but 
the  court  were  clearly  of  opinion  that  there  ought  not  to  be  any 
return.  Lord  MansfieUL,  C.  J.,  said,  the  question  depends  upon 
this :  Whether  the  policy  contains  one  entire  risk  on  one  voyage,  or 
whether  it  is  to  be  split  into  six  different  risks !  for,  by  splitting  the 
words,  and  taking  *'  at,*^  and  '^  from,**"  separately,  it  will  make  six ; 
viz.  1.  At  Honfleur;  2.  From  Honfleur  to  Angola;  3.  At  Angola, 
&c.  The  armiment  must  be,  that,  if  the  ship  had  been  taken 
between  Honfleur  and  Angola,  there  must  have  been  a  return.  By 
an  implied  warranty,  every  ship  must  be  seaworthy,  when  she  first 
sails  on  the  voyage  insured,  but  she  need  not  continue  so  throughout 
the  voyage :  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwriters  would  have  been 
liable  though  she  had  not  been  so  at  Angola,  &c. ;  but,  according  to 
the  construction  contended  for  on  the  part  of  the  plaintiff,  she  must 
have  been  seaworthy,  not  only  at  the  departure  from  Honfleur,  but 
also  when  she  sailed  from  Angola,  and  when  she  sailed  from  St. 
Domingo.  But  if  the  insurance  be  in  effect  on  two  or  more  voyages, 
and  one  or  more  have  not  commenced,  there  shall  be  an  apportion- 
ment and  return  of  premium  in  respect  of  those  voyages  which  have 
not  commenced,  as  will  appear  from  the  foUowing  case : — 

(i)  Loraine  v.  Thomlinton,  Doug.  585.        (a)  Bermom  v.  Woodbridge^  Doug.  781. 
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An  insurance  was  effected  upon  a  ship  at  five  guineas  per  cent.(6), 
lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted  to  depart 
with  convoy  from  Portsmouth  for  the  voyage  (48).  Before  the  ship 
arrived  at  Portsmouth,  the  convoy  was  gone.  Notice  of  this  was 
inmiediately  given  by  the  assured  to  the  underwriter,  and  at  the 
same  time  he  was  also  desired  either  to  make  the  long  insurance, 
or  to  return  part  of  the  premium.  The  jury  found  that  the  usual 
settled  premium,  from  London  to  Portsmoutn,  was  one  and  one-half 
per  cent.,  and  that  it  was  usual,  in  cases  like  the  present,  for  the 
underwriter  to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiff  made  to  the  defendant 
an  offer  of  allowing  him  to  retain  one  and  one-half  per  cent,  for  the 
risk  from  London  to  Portsmouth.  It  was  holden,  that  the  plaintiff 
was  entitled  to  recover  such  part  of  the  premium  as  had  been  given 
for  insuring  the  ship  on  the  voyage  from  Portsmouth  to  Halifax  : 
Denison^  J.,  observing,  that  it  was  most  equitable  that  the  de- 
fendant should  retain  the  premium  for  such  part  of  the  voyage  only 
as  he  had  run  the  risk  of;  that  the  insured  had  a  right  to  have  the 
other  part  restored  to  him.  And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had  and  received  to  the  plaintifTs 
use  ;  where  the  defendant  had  no  right  to  retain  it,  he  must  refund 
it.  Foster^  J.,  added,  that  there  was  not  any  consideration  for  the 
remainder  of  the  premium,'  i.  e.  for  the  voyage  from  Portsmouth  to 
Halifax,  wherein  no  risk  was  run  by  the  insurer,  who  only  insured 
the  voyage  with  convoy ;  therefore  he  had  no  right  to  retain  the 
premium  for  this.  Wilmot^  J.,  said,  that  upon  this  policy  there 
were  two  distinct  points  of  time,  in  effect  two  voyages,  which  were 
clearly  in  the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.  It  was  a 
conditional  contract,  and  the  second  voyage  was  not  begun,  there- 
fore the  premium  must  be  returned ;  for  upon  the  second  part  of 
the  voyage  the  risk  never  took  place.  Lord  Mansfield^  C.  J.,  com- 
menting on  the  preceding  case  in  Tyrie  v.  FletcheVy  Cowp.  669, 
observed,  "  that  the  first  object  of  insurance  was  from  London  to 
Halifax ;  but  if  the  ship  did  not  depart  from  Portsmouth  with  con- 
voy, then  there  was  to  be  no  contract,  from  Portsmouth  to  Halifax : 
why  then,  the  parties  have  said,  '  We  make  a  contract  from  London 
to  Halifax,  but,  on  a  certain  contingency,  it  shall  only  be  a  contract 
from  London  to  Portsmouth.'  That  contingency  not  happening, 
reduced  it  in  fact  to  a  contract  from  London  to  Portsmoutn  only.  ' 
All  the  judges,  in  delivering  their  opinion,  laid  the  stress  upon  the 
contract  comprising  two  distinct  conditions,  and  considering  the 

(b)  Stevenson  v.  Snowt  3  Burr.  1237. 


(48)  In  Mr.  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  315,  the  words 
of  the  policy  are,  "warranted  to  depart  with  convoy  for  the  voyage," 
omitting  the  words  ''  from  Portsmouth." 
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voyage  as  being  in  fact  two  voyages.  And  in  Bermon  v.  Wood- 
hndge^  Doug.  790,  the  same  learned  judge  observed,  that  in. 
Stevenson  v.  Snow^  there  was  a  contingency  specified  in  the  policy, 
up<m  the  not  happening  of  which  the  insurance  would  cease.  It 
depended  on  the  contingency  of  the  ship  sailing  with  coayoj  from 
Portsmouth,  whether  there  idiould  be  an  insurance  from  that  place* 
This  necessarily  divided  the  risk,  and  made  two  voyages.  And  in 
Loraine  v.  ThomliMsoriy  Doug.  587,  Lord  Mansfield  again  remarked, 
that  Stevenson  v.  Snow  was  decided  on  the  ground  of  there  being 
two  voyages.  The  next  case  in  which  an  apportionment  has  been 
allowed,  is  that  of  Long  v.  Allan^  B.  R.  £.  25  Geo.  III.,  4  Doug. 
276  ;  Park,  589  ;  Marsh.  570,  S.  C.  There  the  terms  of  the  policy 
were,  *'at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy."  The  ship  sailed  without  any  convoy.  An  express  usage 
was  found,  that  on  insurances  couched  in  the  same  terms  with  the 
pdicy  in  question,  the  premium  had  been  returned,  deducting  one- 
half  per  cent,  if  the  ship  departed  without  convoy.  The  court  de- 
caded  in  favour  of  the  return  of  premium,  on  the  ground  of  the  usa^e. 
In  Rothwell  v.  Cook^  1  Bos.  &  Pul.  172,  the  policy  was  on  ship, 
^^at  and  from  Hull  to  Bilboa,  warranted  to  depart  from  England 
with  convoy ;"  the  ship  sailed  from  Hull  to  Portsmouth,  and  thence 
departed  with  convoy,  which  not  being  direct  for  Hlboa,  she  after- 
wwls  left,  and  was  cimtured :  the  warranty  not  having  been  com- 
plied with,  the  plaintiff  would  have  been  nonsuited,  but  it  was 
insisted  that  he  was  entitled  to  a  verdict  for  the  premium,  which 
was  found  accordingly.  On  motion  to  set  aside  this  verdict,  Eyre^ 
C.  J.,  said,  ^'  The  verdict  now  stands  for  the  return  of  the  whole 

f>reinium ;  and  the  question  is,  whether  it  should  stand  f<Hr  the  whole, 
or  none,  or  for  a  part  I  If  for  a  part,  I  do  not  know  how  we  are 
to  settle  it ;  it  must  depend  on  there  being,  or  not  being,  some  rule 
to  be  found  to  direct  us  in  making  the  decision.  Certain  it  is,  that 
if  the  ship  had  been  lost  in  coming  round  to  Portsmouth,  the  under- 
writers would  have  been  liable ;  it  is  not  therefore  reasonable,  that 
they  should  have  been  so  liable  without  retaining  a  proportion  of 
the  premium.  You  should  inquire  whether  there  is  any  rate  of 
premium  among  the  underwriters  from  Hull  to  Portsmouth,  and 
whether  the  premium  has  ever  been  apportioned  where  there  has 
been  only  one  insurance,  without  distinguishing  the  different  risks 
in  the  policy.  If  you  can  find  any  rule,  I  recommend  you  to  adopt 
it.  But  if  you  cannot  agree,  we  think  the  whole  premium  ought 
not  to  be  returned ;  and,  therefore,  the  present  verdict  must  be  set 
aade,  and  the  case  go  to  a  new  trial.*'  Rule  absolute.  Where  there 
is  an  agreement  to  return  part  of  the  premium,  "if  the  ship 
arrived^''  the  assured  will  be  entitled  to  a  return,  in  the  event  of  an 
arrival  of  the  ship  at  the  port  of  destination,  although  it  should 
appear,  that  the  ship  has  sustained  a  loss  occasioned  by  a  sea  risk  (c), 

(c)  ^Siimoiuf  ▼.  Jbi^Uj;  Dong.  268. 
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or  that  the  ship  has  been  captured  and  recaptured,  and  the  assured 
has  been  obliged  to  pay  the  salvage  (d).     But  every  arrival  of  the 
ship  at  the  port  of  her  destination  is  not  an  arrival  within  the  fair 
construction  of  the  agreement ;  such,  for  instance,  as  an  arrival  in 
possession  of  an  enemy  at  a  neutral  port,  to  which  she  was  insured, 
or  an  arrival  at  her  port  in  England  as  the  property  of  other  persong 
after  her  capture.     In  short,  it  must  be  an  arrival  at  the  destined 
port  in  the  course  of  her  voyage  (e).      The  captors  of  a  ship  and 
cargo  effected  an  insurance  :  restitution  was  afterwards  awarded  to 
the  owners  (with  the  exception  of  a  small  part  of  the  cargo)  ;  it  wm 
holden,  that  the  captors  were  not  entitled  to  a  return  of  premium : 
for  they  had  possession  of  the  property  insured ;  and  if  it  were  a 
kgal  capture,  they  were  entitled ;  if  it  were  not,  the  Court  of  Admi-^ 
ralty  might  amerce  them  in  the  damages  and  costs  (/).     Policy  at 
and  from  Gottenburgh  to  Riga  upon  goods  and  ship,  beginning  the 
adventure  upon  the  goods  from  the  loading  thereof  abos^  the  ship 
at  Gottenburgh ;  it  appeared  that  there  were  not  any  goods  ladeo 
at  Gottenburgh,  but  only  at  London  :  it  was  holden  (g)j  that  as  the 
risk  upon  the  goods  never  commenced,  the  plaintiff  was  entitled  to 
a  proportional  return  of  premium.      In  the  preceding   case,   the 
adventure  upon  the  goods  is  expressly  mentioned  to  begin  from  the 
loading  at  Gottenburgh ;    but  if  the  place  had  been  omitted,  the 
court  would  have  intended  a  loading  at  the  place  whence  the  voyage 
commenced  (h).     The  formal  receipt  in  the  policy  is  conclusive  evi- 
dence of  the  receipt  of  the  premium  as  between  the  assured  and 
underwriter  in  an  action  for  the  return  of  the  premium  (i).     Where 
the  assured  or  his  agent  (k)  had  been  guilty  of  fraud,  as  where  the 
assured  knew  that  the  ship  (Z)  was  lost,  at  the  time  of  effecting 
the  policy,  the  premium  cannot  be  recovered ;  and  the  same  rule 
holds,  where   the  contract  of  insurance  is  illegal  (m),  unless  the 
assured  was  ignorant  of  the  illegality  at  the  time  of  effecting  the 
insurance  (n)  ;  or  unless  everything  has  been  done  by  the  assured 
which  lay  in  his  power  to  legalize  the  voyage  (o) ;    though  the 
endeavour  has  failed ;  and  although  the  adventure  is  never  entered 
upouj  yet  there  ought  at  least  to  be  some  formal  renunciation  of  the 
contract  before  the  bringing  the  action  (p).     If  the  language  ot  the 
policy  be  large  enough  to  comprise  an  illegal  adventure,  and  the 
assured  contemplated  an  illegal  adventure,  the  underwriter  is  not 
entitled  (q)  to  sue  for  the  premium.     A  policy  broker  is  the  agent 
of  both  the  assured  and  underwriter,  and  is  the  trustee  for  the 

(d)  AgvUar  y.  Rodgert,  7  T.  R.  421.  after  H.  T.  25  Geo.  III.,  Lord  MamfiM, 

\€)  Adm.  by  Kmytm,  C.  J.,  8.  C.  C.  J.,  Park,  329. 

f)  Boehm  y.  Bell,  8  T.  R.  154.  (m)  Lotayy.  HooritUeii,  and  other  OMi, 

j)  Homgyer  y.  LutMngUm^  15  East,  amie^  yoL  L  p.  93. 

^-  (»)  Oom  y.JSfMtf,  12  East,  225. 

h)  Spitta  y.  Woodman,  2  Taunt.  416.  (o)  HmOiff  y.  SUmiforth,  5  M.  &  S. 

I)  Dalieil  y.  Mair,  I  Campb.  532.  122. 

(k)  Ckapnum  y.  FSrater,   B.  R.  T.  33  (p)  Paiywrt v.LeeUe^ 6  M.  «^  S.  299. 

Geo.  III.,  Park,  329.  (q)  JmMm  v.  FnMn  6  M.  ft  S.  288^ 

(0  TjfUr  y.  Hom$,   London    Sittings 
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consideration  of  a  sum  of  money  advanced,  (for  the  purpose  of 
enabling  the  borrower  to  fit  out  the  ship,  or  purchase  a  cargo  for  an 
intended  voyage,)  the  borrower  undertakes  to  repay  the  same  with  a 
stipulated  interest,  if  the  voyage  shall  terminate  successfully,  and 
binds  himself  and  the  ship  and  tackle  for  the  due  performance  of  the 
agreement,  is  termed  bottomry.  The  term  "  bottomry**  is  derived 
from  the  original  language  of  the  agreement,  which  merely  spoke  of 
the  keel  or  bottom  of  the  ship ;  but  the  expression  was  always  con- 
sidered as  being  used  figuratively,  viz,  pars  pro  toto.  This  agree- 
ment is  sometimes  made  in  the  form  of  a  deed-poll,  called  a  bill  of 
bottomry,  executed  by  the  borrower,  and  sometimes  in  the  form  of 
a  bond  with  a  penalty.  *'  Instruments  of  bottomry  are  in  use  in  all 
countries  wherein  maritime  commerce  is  carried  on.  The  lender  of 
the  money  is  entitled  to  receive  a  recompense  far  beyond  the  rate  of 
legal  interest ;  this  recompence  is  very  properly  called  in  the  civil 
law  ^  periculi  pretium,'  and  no  person  can  be  entitled  to  it  who  does 
not  take  upon  himself  the  peril  of  the  voyage ;  but  it  is  not  neces- 
sary that  his  doing  so  shall  be  declared  expressly,  and  in  terms  ;  it 
is  sufficient  that  the  fact  can  be  collected  from  the  language  of  the 
instrument  considered  in  all  its  parts.  It  has  been  said,  that  such 
instruments,  being  the  language  of  commercial  men,  and  not  of  law- 
yers, should  receive  a  libeial  construction,  to  give  efiect  to  the  inten- 
tion of  the  parties  "(ar).  An  assured  on  bottomry  cannot  recover 
against  the  underwriter,  unless  there  has  been  an  actual  total  loss 
of  the  ship  (y)  ;  for  if  the  ship  exist  in  specie,  in  the  hands  of  the 
owners,  though  under  circumstances  that  would  entitle  the  assured 
on  the  ship  to  abandon,  it  \vill  prevent  its  being  an  utter  loss  within 
the  meaning  of  the  bottomry  bond. 

Respondentia, — If  the  loan  is  not  upon  the  vessel,  but  upon  the 
goods  and  merchandize,  which  must  necessarily  be  sold  or  exchanged 
in  the  course  of  the  voyage,  then  by  the  terms  of  the  agreement  the 
borrower  only  personally  is  bound  to  answer  the  contract,  who,  there- 
fore, in  this  case,  is  said  to  take  up  money  at  respondentia.  Bot- 
tomry and  respondentia  differ  very  materially  from  a  simple  loan  (z). 
1.  In  the  case  of  a  loan,  the  money  is  at  the  risk  of  the  borrower, 
and  must  be  repaid  at  all  events.  But  where  money  is  lent  on  bot- 
tomry or  respondentia,  the  money  is  at  the  risk  of  the  lender  during 
the  voyage.  2.  Upon  a  loan,  legal  interest  only  can  be  reserved. 
But  upon  bottomry  or  respondentia,  any  interest  upon  which  the 
parties  agree  may  be  reserved.     By  stat.  7  Geo.  I.  c.  21,  s.  2,  "all 

(#)  Per  Lord  Tenterdm^  C.  J.,  deliver-  (y)  Thompwn  v.  The  Roy.  Bxeh.  An, 

iDg  judgment,  Simondt  v.  Hodgion,  3  B.      Comp,,  1  M.  &  S.  30. 
&  Ad.  50,  on  error  firom  C.  B.  {z)  Marsh.  634. 


oommmiieate  without  very  great  prejudice  and  delay."     As  to  the  power  of 
the  master  to  sell  the  ship,  see  Hunter  v.  Parker,  7  M.  &  W.  322. 
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contracts  and  agreements  made  or  entered  into  by  any  of  his  mar 
jesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  for  the 
loui  of  any  money  by  way  of  bottomry  on  any  ship  or  ships  in 
the  service  of  foreigners,  and  bound  to  or  designed  to  trade  in  the 
East  Indies,  are  void.""  By  stat.  19  Oeo.  II.  c  37,  s.  5,  ^'  all  money 
lent  on  bottomry,  or  at  respondentia^  upon  ships  belonging  to  any  oif 
his  majesty's  subjects  bound  to  or  from  the  £ast  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandize  on  board,  and  shall 
be  so  expressed  in  the  condition  of  the  bond ;  and  the  benefit  of 
salvage  snail  be  allowed  to  the  lender,  who  alone  shall  have  a  right 
to  make  insurance  on  the  money  so  lent;  and  no  borrower  of 
money  shall  recover  more  than  the  value  of  his  interest  in  the  ship, 
or  in  the  effects  laden  on  board,  exclusive  of  the  money  so  borrowed; 
and  in  case  it  shall  appear  that  the  value  of  his  diare  in  the  ship, 
or  the  effects  on  board,  does  not  amount  to  the  full  sum  or  sums  he 
has  borrowed  as  aforesaid,  such  borrower  shall  be  responsible  to  the 
lender  for  so  much  of  the  money  borrowed  as  he  has  not  laid  out  on 
the  ship  or  merchandize  laden  thereon,  with  lawful  interest  for  the 
same,  in  the  proportion  the  money  laid  out  eJiall  bear  to  the  whole 
money  lent,  notwithstanding  the  ship  or  merchandize  shall  be 
totally  lost." 

XIII.  Insurance  upon  Lives, 

Thb  insurance  of  life  is  a  contract  whereby  the  insurer  (a),  in 
ecmnderation  of  a  certain  premium,  either  in  a  gross  sum  or  by 
annual  payments,  undertakes  to  pay  to  the  person  for  whose  benefit 
the  insurance  is  made,  a  stipulated  sum  of  money,  or  an  annuity 
equivalent,  upon  the  death  of  the  person  whose  life  is  insured,  when- 
ever this  shall  happen,  if  the  insurance  be  for  the  whole  life  ;  or  in 
case  it  shall  happen  within  a  certain  period,  if  the  insurance  be  for 
a  lesser  term  thsm  for  life.  The  utility  of  this  species  of  insurance 
is  obvious.  Persons  possessed  of  life  incomes  are  hereby  enabled  to 
secure,  after  their  death,  a  competent  provision  for  their  families ; 
and  they  are  also  enabled,  even  m  their  lifetime,  in  cases  of  urgent 
necessity,  to  raise  money  by  way  of  loan^  (which  they  could  not  do 
on  mere  personal  security) ;  for,  by  insuring  their  Uves  to  the  amount 
of  the  sum  borrowed,  the  lender  may  be  certain  of  having  repaid  the 
money  lent  in  the  event  of  their  death.  By  these  insurances  also, 
the  fines  to  be  paid  upon  the  renewal  of  leases,  or  on  the  descent  of 
eopyhold  estates,  may  be  provided  for  (6).  The  making  insurances 
on  lives,  or  other  events,  wherein  the  insured  had  no  interest, 
having  introduced  a  mischievous  kind  of  gaming,  it  was  enacted,  by 
stat.  14  Geo.  III.  c.  48 ;  first, ''  That  no  insurance  should  be  mad* 
by  any  person,  body  politic  or  corporate,  on  lives,  or  any  other  event, 
wherein  the  person  for  whose  benefit  or  on  whose  account  the  policy 
is  made,  has  no  interest,  or  by  way  of  gaming  or  wagering.     2ndly, 

(4^  Uteih.  664.  (V)  a. 
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That  in  every  policy  on  lives,  or  other  events,  the  name  of  the  person 
interested,  or  on  whose  account  it  is  made,  must  be  inserted.  Srdly, 
That  no  greater  sum  should  be  recovered  or  received  from  the 
insurer,  than  the  amount  of  the  interest  of  the  insured^  (^0). 
Whether  the  insured  has  an  interest  within  the  meaning  of  tha 
preceding  statute,  is  sometimes  the  subject  of  litigation ;  as  to  whieh, 
it  has  been  holden,  that  a  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor,  at  least  where  he  has  only  the  personal  security 
of  the  debtor  (c)  (51) .  But  although  a  creditor  may  insure  the  life  oif 
fais  debtor  to  the  extent  of  his  debt,  yet  such  a  contract  is  substan- 
tially a  contract  of  indemnity  against  the  loss  of  the  debt  (d  ),  and, 
therefore,  if,  after  the  death  of  the  debtor,  his  executors  pay  the 
debt  to  the  creditor,  the  latter  cannot  afterwards  recover  upon  the 
policy,  although  the  debtor  died  insolvent,  and  the  executors  were 
mmished  with  the  means  of  payment  by  a  third  party,  it  being  im- 
material from  what  fund  the  debt  has  been  discharged,  so  as  the 
creditor  has  received  satisfaction.  The  general  principle,  however, 
that  the  insured  shall,  in  case  of  a  loss,  recover  no  more  than  an  in- 
demnity, may  be  controlled  by  mercantile  usage  (0).  The  word 
''  interest,^^  in  the  foregoing  statute,  means  pecuniary  interest  in  the 
life  or  event  insured  ;  hence  a  policy  effected  by  a  father  in  his  own 
name,  on  the  life  of  his  son,  the  father  not  having  any  pecuniary  in- 
terest therein,  is  void  (/) .  Where  the  debt  accrues  by  virtue  of  an 
illegal  security,  as  a  note  for  money  won  at  play,  such  interest  is  not 
insurable  (g).  In  an  action  on  an  insurance  on  the  life  of  J.  S.  (A), 
for  one  year,  and  during  the  life  of  the  plaintiff,  but  in  case  the 
plaintiff  should  die  before  J.  S.,  the  policy  to  be  void ;  it  appeared 
that  J.*S.  had  granted  an  annuity  to  the  plaintiff's  late  brother, 
which  annuity  he  had  bequeathed  to  persons  not  parties  to  this 
insurance,  having  appointed  the  plaintiff  executor  of  his  will,  and 
directed  him  to  make  assurance.  It  having  been  objected,  thait 
the  insurance  was  made  by  a  person  not  having  any  beneficial 
interest.  Lord  Kenyoriy  C.  J.,  held  this  to  be  a  sufficient  interest 
to  support  the  action ;  observing,  that  the  plaintiff  could  not 
assent  to  the  legacy  before  the  testator^s  debts  were  paid,  with- 

(tf)  Anderton  y.  EdU,  HiL  1795,  per  (f)  HaVmrd  y.  Kymer,  10  B.&G.72i. 

Lma  KenyoHf  C.  J.,  at  N.  P.,  Park,  640.  {jjf)  Dwyer  y.  Bdie,  London    Sittings 

(d)  Oodaall  y.  Boidero,  9  East,  72.  after  H.  1788,  Buller,  J.,  Park,  639. 

(tf)  See  Palmer  y.  Blackburn,  1  Bingh.  (A)  TidnoeU  y.  AsOmMm,  Peake*!  Nw 

6L  P.O.  151. 


(50)  Marine  insurances  are  expressly  exempted  from  the  operation  of 
this  statute.     See  the  proviso  in  the  4th  section. 

(51)  See  the  remark  of  Serieant  Marshall  on  this  point  in  p.  673»  4,  5. 
In  Read  v.  R.  E.  A.  C,  Lord  Kem/on  was  of  (pinion,  that  a  wife  making 
an  insurance  on  her  husband's  life  need  not  prove  that  she  waa  iniereslea 
therein^  for  it  must  be  presumed.    See  Peake^a  AiMitionat  Casai^  p.  781 
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out  being  guilty  of  a  devastavit;  and,  being  executor,  all  the 
interest  of  the  testator  vested  in  him.  The  cause  proceeded; 
but  it  appearing  that  J.  S.  was  in  a  dying  state  when  the  policy 
was  effected,  the  defendant  had  a  verdict.  Before  a  policy  of 
insurance  upon  a  life  is  effected,  it  is  usual  for  the  party  (whose 
life  is  the  object  of  the  insurance)  to  subscribe  a  written  declara- 
tion, touching  his  age,  state  of  health,  (e.  g,  whether  he  has  ever 
had  the  small-pox,  gout,  &c.,)  and  other  circumstances.  The 
substance  of  this  declaration  is  recited,  and  the  whole  is  incorpo- 
rated by  reference  in  the  policy  :  at  the  end  of  which  a  proviso  is 
usually  inserted,  declaring  the  policy  to  be  void  in  case  the  insured 
should  die  upon  the  seas,  or  go  beyond  the  limits  of  Europe,  without 
leave  obtained  from  the  directors,  or  commit  suicide,  or  die  by  the 
hands  of  justice,  or  if  the  age  of  the  assured  exceed  years, 

or  if  the  assured  be  afflicted  with  any  disorder  which  tends  to 
the  shortening  of  life ;  or  in  case  the  declaration  should  contain 
any  averment  which  is  not  true.  This  last  stipulation  is  not  re- 
stricted (i)  to  the  meaning  of  being  ^'true'*'  within  the  knowledge 
of  the  pflj^y  making  the  statement ;  such  knowledge  is  immaterial. 
Such  are  the  conditions  which  are  usually  required,  varied,  however, 
according  to  the  regulations  of  the  different  insurance  companies. 
The  policy  of  imposmg  these  terms  is  obvious ;  for  if  there  be  not 
any  warranty  or  condition  on  the  part  of  the  insured,  the  insurer 
is  subject  to  all  risks^  unless  he  can  show  that  there  has  been  a 
fraudulent  concealment:;Or  suppression  of  the  truth  (A).  It  is, 
however,  the  duty  of  the  assured  to  disclose  all  material  facts 
within  their  knowledge  (/)  ;  and  the  proper  question  for  the  jury 
is,  whether,  in  their  opinion,  the  facts  be  material,  and  not  whether 
the  party  believed  them  to  be  so.  In  an  assurance,  upon  the  life 
of  another,  the  life  insured,  if  applied  to  for  information,  is,  in 
giving  such  information,  impliedly  the  agent  of  the  party  insuring, 
who  is  bound  (m)  by  his  statements,  and  must  suffer  if  they  are 
false,  although  he  is  not  acquainted  with  the  life  insured,  and 
although  the  agent  of  the  insurance-office  undertakes  to  do  all  that 
is  required  by  his  office.  In  a  case  where  the  conditions  required  a 
declaration  of  the  state  of  the  health  of  the  assured,  and  the  policy 
was  to  be  valid  only  if  the  statements  were  free  from  all  misre- 
presentation and  reservation :  and  the  declaration  described  the 
assured  as  resident  at  Fisherton  Anger :  whereas,  the  assured  was 
then  a  prisoner  in  the  county  gaol  for  Wilts,  there.  It  was 
holden  (n),  that  it  was  a  question  for  the  jury,  whether  the  impri- 
sonment were  a  material  fact,  and  ought  to  have  been  communicated. 

(t)  Duekett  Y.  Williamff  2  Cr.  &  M.  v.  Bland,   1  Tyr.  &  Gr.  420.    See  also 

348,  Hope  AMSuranee  Company,  Morrison  v.  Mtupratt,  4  Bingh.  60. 

(k)  StackpoU  v.  Simon,  per  Lord  Mant-  (m)  Everett  v.  Desborough,  5  Bingh. 

iUid,  C.  J.,  H.  T.  1779,  Park,  648.  503. 

(I)  Lindenau   y.  Deehorough,  8  B.  &  (n)  Hugueninv,Rayley,^TeM'ai,\%^, 

C.  586,  cited  by  Parie,  B.,  in  Waintoright 
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False  representation  in  answer  to  parol  questions  not  comprised  in  list 
of  printed  questions,  will  avoid  (o)  the  policy.  It  is  not  to  be  con- 
cluded (p)f  that  a  disorder  with  which  a  person  is  aiflicted  before  he 
effects  an  assurance  on  his  life,  is  a  disorder  tending  to  shorten  life 
within  the  meaning  of  the  declaration,  from  the  mere  circumstance 
that  he  afterwards  dies  of  it,  if  it  be  not  a  disorder  which  generally  has 
that  tendency:  in  this  case  of  Watson  v.  MainwairinOf  the  disorder  was 
dyspepsy.  J.  S.  was  warranted  in  good  health  at  the  time  of  making 
the  policy.  In  an  action  on  the  policy,  it  appeared,  that  in  conse- 
quence of  a  wound  which  J.  S.  had  received  in  battle  many  years 
before,  and  which  had  occasioned  a  partial  relaxation  or  palsy,  he 
could  not  retain  his  urine  or  faeces.  This  had  not  been  mentioned 
to  the  insurer.  J.  S.  died  of  a  fever.  It  was  proved  by  several 
physicians  and  surgeons,  that  the  wound  had  not  any  connexion  with 
the  fever,  that  the  want  of  retention  was  not  a  disorder  that  short- 
ened life,  and  that  the  party  might,  notwithstanding,  have  lived  to 
the  common  age  of  man.  Lord  Mansfield  told  the  jury,  that  the 
only  question  was,  whether  the  party  was  in  a  reasonable  good  state 
of  health,  and  such  a  life  as  ought  to  be  insured  on  common  terms. 
The  jury,  upon  this  direction,  found  a  verdict  for  the  plaintiff  (o^). 
A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
falsified  by  showing  that  he  was  troubled  with  spasms  and  cramps, 
and  violent  fits  of  the  gout  (r). 

If  the  contract  of  insurance  be  contrary  to  public  policy,  e.  y.,  by 
taking  away  the  restraint  of  public  crimes,  it  cannot  be  enforceo. 
The  late  Mr.  Fauntleroy  insured  his  life  for  a  certain  sum  at  the 
Amicable  Assurance  Office  in  1815.  In  the  same  year  he  conmiit- 
ted  a  forgery.  He  continued  to  pay  the  annual  premium  on  the 
amount  insured,  up  to  1824,  when  he  was  apprehended  on  the  charge 
of  forgery.  On  the  29th  of  October,  in  the  same  year,  he  was  de- 
clared a  bankrupt,  and  an  assignment  of  his  property  was  made  to 
the  defendants.  In  November  following,  Mr.  Fauntleroy  was  exe- 
cuted. It  was  adjudged  (5),  that  the  assignees  were  not  entitled  to 
recover ;  Lord  Lyndhursi,  C.,  observing,  that  if  a  party  effected  an 
insurance  for  life,  on  condition  that  the  sum  insured  shall  be  paid, 
in  case  of  suicide,  or  death  by  sentence  of  the  law,  such  contract 
would  be  void,  as  being  contrary  to  public  policy,  by  taking  away 
the  restraint  of  public  crimes;  then  if  such  condition  were  voidf, 
when  expressed,  on  what  principle  could  it  be  sustained  if  it  had  no 
other  foundation  than  a  mere  inference  ? 

A  life  policy  of  insurance  contained  a  proviso  (inter  alia)  that  in 
case  *'  the  assured  should  die  by  his  own  hands,  or  by  the  hands  of 

(0)   Wainwright  v.  Blandy  1  Tyrw.  &  Marsh.  669. 

Gr.  417.  (<)  Amicable  Auurance  Society  v.  Bol- 

(p)  Watson  Y.  Mainwairinfff  4  Taunt.  land  and  othert,  D.  P.  July  9,  1830,  re- 

763.  yening  judgment  of  M.R.,  4  Bligh,  N.  S. 

(q)  Ro9t  V.  Bradthaw,  1  Bl.  R.  312.  194  ;  2  Dow.  &  CI.  1. 

(r)   Willis  V.  Poole,  at   N.   P.,    1780, 
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JQBtice,  or  in  consequence  of  a  duel,  the  policy  Bhonid  be  Toid.  The 
sffiured  threw  himself  into  the  Thames  and  was  drowned  ;  upon  an 
issue  whether  the  assured  died  by  his  own  hands,  the  jury  found 
that  he  ^^  voluntarily  threw  himself  into  the  water,  knowing  at  the 
time  that  he  should  thereby  destroy  his  life,  and  intending  thereby 
to  do  so ;  but  that  at  the  time  of  committing  the  act  he  was  not 
eapaUe  of  judging  between  right  and  wrong  ;^  it  was  holden  (Tln- 
dal^  C.  J.,  dissentiente,)  that  the  policy  was  avoided,  as  the  proviso 
indinded  all  acts  of  voluntary  self-destruction,  and  was  not  limited 
fay  the  accompanying  provisoes  to  acts  of  felonious  suicide  (0* 

XIV.  Insurance  against  Fire, 

Bt  this  contract  (u),  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  annual  pay- 
ments, undertakes  to  indemnify  the  insured  against  any  loss  or 
damage  which  he  may  sustain  in  his  houses,  or  other  buildings, 
goods,  and  merchandize,  by  fire,  during  a  limited  period  of  time.  A 
policy  of  insurance  against  fire  is  a  contract  which  is  not  in  its 
natiure  assignable  (x) :  it  is  merely  a  special  agreement  with  the 
person  insuring,  that  the  insurer  will  indemnify  him  against  such 
loss  or  damage  as  he  may  sustain.  The  policy,  however,  may,  and 
frequently  is,  assigned  with  the  consent  of  the  insurer.  In  order  to 
entitle  the  plaintiff  to  recover  on  a  policy  of  insurance  against  fire, 
it  must  appear  that  the  policy  was  duly  stamped  (52).  The  amount 
of  the  stamp  duty  on  insurances  against  fire  is  fixed  by  stat.  55  Oeo. 
III.  c.  184,  Schedule,  Part  I.  By  stat.  9  Geo.  IV.  c.  13,  s.  1, 
that  the  stamp  duty  may  not  be  evaded,  detached  buildings,  or 
goods  contained  in  such  buildings,  occasioning  a  plurality  of  risks, 
are  to  be  valued  and  insured  separately.  It  is  necessary  that  the 
insured  should  have  an  interest  or  property  at  the  time  of  insuring  (y), 
and  at  the  time  the  fire  happens :  and  in  case  of  loss,  the  insured 
can  only  recover  to  the  extent  of  his  interest,  insurances  against  fire 
being  within  the  stat.  14  Geo.  III.  c.  48. 

The  stat.  14  Geo.  III.  c.  78,  s.  83,  (Party  Wall  Act,)  where 
house  insured,  situate  within  the  limits  of  the  act,  is  burnt  down, 
gives  any  person  interested  a  right  to  insist  upon  the  insurance 
money  being  laid  out  in  rebuilding.  A.  bought  a  house  on  a  bad 
title  and  insured ;  B.  recovered  in  ejectment,  but  before  posses- 
sion delivered,  house  was  burnt  down ;  B.  has  a  right  to  insist  on 

(0  Borradttile  y.  Hunter,  5  M.  &  Gr.  ed.  4  Bro.  P.C.  431. 
639 ;  5  Scott,  N.  1L  416.  (y)  Per  Lord  Hardtneke,  in  like  Sad- 

(«)  Marsh.  681.  lere*  Con^any  y.  Badcock,  2  Atk.  555. 

{x)  Per  Lord  Kinfft  Ch.,  in  Lynch  y.  See  the  statute  in  the  preceding  section, 

DaUell,  3  Bro.  P.  C.  497,  but  inTomlm's  p.  1036. 


(52)  By  stat.  3  &  4  Will.  TV.  c.  23,  insurances  on  farmiag  stoek  were 
exempted  from  stamp  duties. 
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the  money  being  laid  out  in  rebuilding  (jsr).  The  form  of  the  pcdicy 
used  by  the  different  companieB  is  nearly  the  same.  The  prindpal 
difference  consists  in  the  articles  of  the  printed  proposals,  which  are 
incorporated  by  reference  with  the  policy,  and  are  to  be  considered 
as  part  of  the  contract  (a).  By  the  printed  proposals  of  a  fire 
inenrance  company  (i),  it  was  stipulated,  ^'  that  the  insured  should 
procure  a  certificate  of  the  minister,  &c.  of  the  parkh,  importing 
that  they  knew  the  character  of  the  insured,  &c. ;"  it  was  holden, 
tliat  the  procuring  such  certificate  was  a  condition  precedent  to  the 
right  of  the  insured  to  recover ;  and  that  supposing  the  minister, 
&C.  had  wrongfully  refused  to  grant  such  certificate,  it  would  not 
vary  the  case — the  rule  being,  that  if  a  person  undertake  for  the 
act  of  a  etranger,  that  act  must  be  done.  The  policy  usually  prtH 
vides,  that  '^  no  loss  or  damage  by  fire,  happening  by  any  invasion, 
foreign  enemy,  or  any  military  or  usurped  power  whatsoever,  will 
be  made  good  by  the  insurer."  The  words  "  usinrped  power,"  in 
the  proviso  (c),  mean  an  invasion  from  abroad,  or  an  internal  rebel- 
lion, not  the  power  of  a  common  mob.  The  Sun  Fire-office,  in 
the  year  172?,  introduced  into  the  preceding  exception  the  worcb 
^eivil  commotion^"  by  reason  of  which  it  was  holden  (J),  that  the 
office  was  not  liable  for  a  loss  sustained  by  the  plaintiff,  whose  house 
and  distillery  were  set  on  fire  by  the  mob  during  the  riots  in  the 
year  1780  (53).  If  a  person  who  is  not  a  linen-draper,  insures  ^^  hie 
stock  in  trade,  household  furniture,  linen^  wearing  apparel,  and 
plate,**^  by  a  policy  against  fire,  this  will  not  protect  linen-drapery 
goods  subsequently  purchased  on  speculation ;  and  the  word  linen  in 
the  policy  must  be  confined  to  household  Unen,  or  linen  used  by  way 
of  apparel  («).      A.,  abroad,  having  two  warehouses,  writes  to  this 

(s)  Pearee  y.  Waiii,  B.  R.  Trin.  20  to  the  tame  effect. 

Geo.  III.,  B.  P.  B.  97 ;   Dampier  MSS.,  (c)  Drmkwaier  y.  London  AMiuraneef 

L.  I.  L.  2  Wih.  363 ;  Wilmot,  282,  8.  C. 

(a)  See  Rouiledge  y.  Burrell,  1  H.  Bl.  (<f)  LangMe   y.  Jtfi«on,    Pmrk,    6ft7 ; 
254.  Manh.  689. 

(b)  FTorx^y.  IFoo(f,6T.B.  710.   See  (e)  Watckom  -^.Longford,  3  Campb. 
alio  Oldman  y.  Betoicke,  2  H.  Bl.  577,  n.  422. 


(53)  The  plaintiff  afterwards  brought  his  action  against  the  hundred, 
upon  the  Riot  Act^  1  Geo.  I.  c.  5,  s.  6*,  and  recovered.  Marsh.  791 ; 
2nd  ed,  794;  S.  C,  more  ftdly  reported.  3  Doug.  61 ;  5.  C,  B.  P.  B. 
203 ;  Dampier^  MSB.  L.  I.  L.  An  assurance  company  having  paid  a  loss 
occasioned  by  riots^  may  recover  back  such  loss  in  an  action  against  the 
hundred,  on  the  above  act,  suing  in  the  name  and  with  ^e  consent  of  the 
insured.  Mason  t.  Sainsbury,  £.  22  Geo.  III.  B.  R.,  Marsh.  794.  Recog- 
nized in  Clarke  v.  Tke  InhabitanU€f  Blithmg,  2  B.  &  C.  i264>  and  in  Ymtea 
V.  Whyte,  4  Bingh.  N.  C.  272. 

*  Repealed  by  stat.  7  &  8  Geo.  IV.  c.  27.    The  presoit  lew  on  IIk  rabject  is 
tained  in  ttat.  7  &  6  Geo.  IV.  c  31. 
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country  to  effect  an  insurance  upon  one  of  them  on/y,  without  stating, 
as  was  the  fact,  that  a  house  nearly  adjoining  to  it  had  been  on  fire 
that  evening,  and  that  there  was  danger  of  the  fire  again  breaking 
out;  and  sends  his  letter  after  the  regular  post  time.  The  fire 
having  broken  out  again  on  the  day  next  but  one  following,  and  con- 
sumed A.'s  warehouse ;  it  was  holden  (/),  that  this  was  a  material 
concealment,  although  A.'s  letter  was  written  without  any  fraudu- 
lent intention.  A  policy  of  insurance  (against  fire)  is  effected  on 
the  stock  and  utensils  of  a  sugar-house,  the  different  stories  of 
which  were  heated  by  a  chimney  running  up  to  the  top.  By  the  neg- 
ligence of  the  plaintiff  ^s  servants,  in  omitting  to  open  the  register, 
the  heat  was  considerably  increased,  by  means  of  which  large  quan- 
tities of  the  sugar  were  spoiled ;  but  no  damage  was  occasioned  to 
anything  but  the  sugar,  and  no  greater  fire  existed  than  on  ordinary 
occasions :  it  was  holden  (g)^  that  this  was  not  a  loss  by  fire  within 
the  policy.  In  a  policy  of  insurance  against  loss  by  fire,  from  half  a 
year  to  half  a  year,  the  insured  agreed  to  pay  the  premium  half 
yearly,  "  as  long  as  the  insurers  should  agree  to  accept  the  same,'* 
within  fifteen  davs  after  the  expiration  of  the  former  half  year ;  and 
it  was  also  stipulated,  that  no  insurance  should  take  place  until  the 
premium  was  actually  paid:  a  loss  happened  within  fifteen  days 
after  the  end  of  one  hair  year,  but  before  the  premium  for  the  next 
was  paid :  it  was  holden  (A),  that  the  insurers  were  not  liable, 
though  the  insured  tendered  the  premium  before  the  end  of  the 
fifteen  days,  but  after  the  loss.  By  a  policy  under  seal,  referring  to 
certain  printed  proposals,   a    fire-office  insured    the    defendant's 

S^remises  from  11th  of  November,  1802,  to  26th  of  December,  1803, 
or  a  certain  premium,  which  was  to  be  paid  yearly  on  each  25th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the  insured 
should  pay  the  premium  at  the  said  times,  and  the  office  should 
agree  to  accept  it.  By  the  printed  proposals  it  was  stipulated,  that 
the  insured  should  make  all  future  payments  annually,  at  the  office, 
within  fifteen  days  after  the  day  limited  by  the  policy,  upon  forfeiture 
of  the  benefit  thereof,  and  that  no  insurance  was  to  take  place  till 
the  premiums  were  paid  ;  and  by  a  subsequent  advertisement  (agreed 
to  be  taken  as  part  of  the  policy),  the  office  engaged  that  all  persons 
insured  there,  by  policies  for  a  year  or  more,  had  been  and  should  be 
considered  as  insured  for  fifteen  days  beyond  the  time  of  the  expira- 
tion of  their  policies :  it  was  holden  (t),  notwithstanding  this  latter 
clause,  (the  insured  having,  before  the  expiration  of  the  year,  had 
notice  from  the  office  to  pay  an  increased  premium  for  the  year 
ensuing,  or  otherwise  they  would  not  continue  the  insurance,  and 

(/)  Bh/»  v.  TVifTier,  6  Taunt.  338  ;   2  Taunt.  436 ;  4  Campb.  360,  S.  P. 

Marsh.  Rep.  46,  S,  C.  (h)  Tarleton  v.  8tan\forth,  5  T.  R.  695. 

{g)   Austin  and    another   v.    Drewtt  Judgment  affirmed  in  Exch.  Chr.,  1  Bos. 

Holt^s  N.  P.  C.  126,  C.  B.,  Gibbt,  C.  J.,  &  Pul.  471. 

and  afterwards  confirmed  by  the  court,  6  (t)  Salvin  y.  Jamei,  6  East,  571. 
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the  insured  having  refused  to  pay  such  advanced  premium,)  that 
the  office  was  not  liable  for  a  loss  which  happened  within  fifteen 
days  from  the  expiration  of  the  year  for  which  the  insurance  was 
made;  though  the  insured,  after  the  loss,  and  before  the  fifteen 
days  expired,  tendered  the  full  premium  which  had  been  demanded : 
for  the  effect  of  the  whole  contract,  &c.  taken  together,  was  only  to 
rive  the  insured  an  option  to  continue  the  insurance  or  not,  dur- 
mg  fifteen   days  after  the  expiration  of  the  year,  by  paying  the 

f)remium  for  the  year  ensuing,  notwithstanding  any  mtervening 
OSS,  provided  the  office  had  not,  before  the  end  of  the  year,  deter- 
mined the  option,  by  giving  notice  that  they  would  not  renew  the 
contract.  In  covenant  against  the  defendants,  who  were  members 
of  the  Sun  Fire-office,  a  tender  was  pleaded  and  money  paid  into 
court,  under  the  19  Geo.  II.  c.  37,  s.  7.  It  was  objected,  that  the 
statute  did  not  extend  to  insurances  against  loss  by  fire ;  but  the 
court  overruled  the  objection,  on  the  ground  that  the  statute  was 
not  necessarily  confined  to  marine  insurances ;  that  it  ought  to  be 
construed  as  extensively  as  the  mischief,  and  there  was  as  much 
reason  to  have  money  paid  into  court  on  a  fire  insurance  as  on  any 
other  (A). 

Insurance  on  a  granary  with  a  kiln  for  drying  com  attached.  By 
the  3rd  condition  of  the  policy  it  was  stated,  that  the  trades  carriea 
on  in  the  insured  premises  should  be  accurately  described,  and  if  a 
kihi  or  any  process  of  fire  had  been  used  and  not  noticed  in  the 
policy,  the  policy  was  to  bo  void ;  and  by  another  condition,  that  if 
the  risk  to  which  the  insured  premises  were  exposed  should  be  by 
any  means  increased,  notice  was  to  be  given  to  the  office,  and 
allowed  by  indorsement  on  the  policy.  A  cargo  of  bark  havinff 
sunk  near  the  premises  of  plaintiff,  who  was  the  insurer,  he  allowed 
the  bark  to  be  dried  at  his  kiln,  gratis ;  and  in  consequence  of  the 
fire  at  the  kiln  during  this  process,  which  lasted  three  days,  the 
premises  were  burnt  down.  In  an  action  against  the  insurance- 
office,  the  jury  having  found  that  drying  bark  was  a  more  dangerous 
trade  than  diring  corn :  it  was  holden  (Q  ;  first,  that  a  user  of 
the  com  kiln  for  a  different  purpose  from  that  intended  at  the  time 
of  making  the  policy,  was  not  a  misdescription  or  omission  within 
the  meaning  of  the  third  condition  ;  secondly,  that  a  single  user  of 
the  corn  kiln  as  a  bark  kiln,  gratis,  was  not  such  an  alteration  or 
increase  of  risk  as  required  notice  to  be  given  to  the  office ;  thirdly, 
that  the  two  conditions  taken  together  did  not  amount  to  a  war- 
ranty, that  the  plaintiff  would  not  use  the  kiln  for  other  purposes 
than  drying  com  ;  fourthly,  that  although  the  fire  was  occasioned  by 
the  negligence  of  the  assured  himself,  he,  not  being  guilty  of  fraud, 
might  recover.     It  appears  upon  general  principles,  that  a  policy  of 


i: 


J*)  Solomon  v.  Bewicke,  2  Taunt.  317.        Nev.  &  P.  279  ;  6  A.  &  E.  75. 
J)  Shaw  V.  Robberds  and  otherSf   1 
VOL.  II.  2  A 
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insurance  is  not  rendered  void,  by  an  alteration  in  the  use  to  which 
the  premises  are  put  after  the  execution  of  the  policy  (m). 

The  profits  of  a  business  may  be  insured,  enc^  profits  (n),  but  not 
under  a  general  description,  as  ^'  interest  in  tne  um  and  offices/' 


(m)  Per  lUdal,  C.  J.,  in  Pirn  v.  Read,         (»)  £i  re  Wright  and  Pole,  1  A.  &  E. 
6  Seott'i  N.  R.  1004,  recogniziiig  Shaw  t.      621 ;  3  Ner.  &  M.  819. 
RMerdt,  mUe,  p.  1043. 


(     1045     ) 


CHAPTER  XXVI. 


LIBEL. 


I.  Of  the  Nature  of  a  Libels  and  in  what  Cases  an  Action  may 

be  maintained  for  this  Injury^  p.  1045. 
II.  Of  the  Declaration  and  Pleadings^  p.  1050. 
IIL  Of  the  Evidence,  p.  lOM. 


I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an  Action 
may  be  maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or  writing, 
or  by  signs,  pictures,  &c.,  tending  to  injure  the  reputation  of  another, 
and  thereby  exposing  such  person  to  public  hatred,  contempt,  or 
ridicule  (a)  (1).  And  an  action  on  the  case  is  maintainable  against 
any  person  who  fedsely  and  maliciously  publishes  any  libel  against 
another.  Where  the  natural  tendency  and  import  of  the  language 
used  in  the  publication,  is  to  defame  and  injure  another,  it  is  a  libel, 
and  actionable ;  for  the  law  will  presume,  that  the  defendant,  by 
publishing  it,  intended  to  produce  that  injury  which  it  was  calcu- 
lated to  effect.  In  such  case,  the  judge  ought  to  direct  the  jury, 
that  it  is  a  libel,  and  not  leave  it  as  a  question  to  the  jury  to  say, 
whether  the  defendant  intended  (b)  to  injure  the  plaintin :  for  erery 
man  must  be  presumed  to  intend  the  natural  and  ordinary  conse- 
quences of  his  own  act.     As  there  is  a  difference  between  the  ma- 

(a)  Digbyy.Thomp9on,A^.6Lk^%2U  W  Haire  y.WUion,  9  B.  &  C.  648 ; 

1  Nev.  &  M.  485.  FuAer  v.  Oement,  10  B.  &  C.  472. 


(1)  "If  any  man  deUberately  or  maliciously  publishes  anything  in 
writing  concerning  another,  which  renders  him  ndicoloos,  or  tends  to 
hinder  mankind  from  associating  or  having  intercourse  with  him,  an  action 
lies  against  such  pubUsher."  Per  Wilmot,  C.  J.,  2  Wils.  403.  "  I  have 
no  doubt  that  the  writing  and  publishing  anything  which  renders  a  man 
ridiculous,  is  actionable."  Per  Bathurst,  J.,  S.  C.  See  also  the  same 
opinion  expressed  by  Gould,  J.,  S,  C. 

2  a2 
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lignity  and  injurious  consequences  of  slanderous  words  spoken  or 
written  (c),  the  one  being  sudden  and  fleeting,  the  other  permanent, 
deliberate,  and  disseminated  with  greater  ease  ;  many  words,  which, 
if  spoken,  would  not  be  actionable,  are  actionable  if  published  in  the 
way  of  libel  (2).  Hence  the  word  swindler^  if  spoken  of  another, 
(unless  it  be  spoken  in  relation  to  his  trade  or  business,)  is  not  ac- 
tionable (d)  ;  but  if  it  be  published  in  the  way  of  libel,  it  is  action- 
able {e).  Hence,  also,  the  publication  of  a  letter  containing  some 
verses,  in  which  the  plaintiff  was  called  an  itchy  old  toady  was  deemed 
a  libel  (/).  So  the  publication  of  a  letter,  in  which  the  plaintiff 
was  stated  to  be  one  of  the  most  infernal  villains  that  ever  disgraced 
human  nature,  has  been  holden  actionable,  without  proof  of  special 
damage  (g). 

A  fair  and  candid  comment  on  a  place  of  public  entertainment,  in 
a  newspaper,  is  not  a  libel  (A).  So  a  fair,  temperate,  and  reasonable 
criticism  on  the  buildings  of  an  architect  (t),  is  not  libellous,  how- 
ever mistaken  in  point  of  taste  the  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  architect.  In  like  manner,  a 
comment  upon  a  literary  production,  exposing  its  follies  and  errors, 
and  holding  up  the  author  to  ridicule,  will  not  be  deemed  a  libel, 
provided  such  comment  does  not  exceed  the  limits  of  fair  and  candid 
criticism,  by  attacking  the  character  of  the  writer,  unconnected 
with  his  publication :  and  a  comment  of  this  description  every  one 
has  a  riffht  to  publish,  although  the  author  may  suffer  a  loss  from 
it.     Such  a  loss  the  law  does  not  consider  as  an  injury :    it  is  a  loss 


(e)  Amiiim  v.  Cuipepper,  2  Show.  314 ;  (/)  Vtllen  v.  Motuley,  2  VTib.  40S. 

ii^  ▼.  Lake,   Hardr.  470.    Per  Hale,         {})  Bell  y.  Stfme,  1  Bos.  &  PaL  331. 

C.  B.  (A)  Dibdin  y.  Swan,  1  Bsp.  N.  P.  C. 


i: 


d)  SaHle  y.  Jardine,  2  H.  Bl.  531.  28,  Kenyan,  C.  J. 

e)  r Anion  y.  Stuart,  1  T.  R.  748.  (t)  Some  y.  Knight,  1  M.  &  Malk.  74. 


(2)  In  Bradley  v.  Methwyn,  B.  R.  M.  10  G.  II.,  MSS.,  which  was  an 
action  on  the  case  for  a  libel.  Lord  Hardwicke,  C.  J.,  observed,  that  *'  the 
present  case  is  not  for  words,  but  for  a  libel,  in  which  the  rule  is  different ; 
for  some  words  may  be  actionable,  or  prosecuted  by  way  of  indictment,  if 
reduced  into  writing,  which  would  not  be  so,  if  spoken  only.  For  the 
crime  in  a  libel  does  not  arise  merely  from  the  scandal,  but  from  the  ten- 
dency which  it  has  to  occasion  a  breach  of  the  peace,  by  making  the 
scandal  more  public  and  lasting,  and  spreading  it  abroad ;  which  was  so 
determined  in  this  court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Greo.  II." 
This  subject  was  much  discussed  in  Thorley  v.  E.  of  Kerry,  on  error  in 
Exch.  Chr.,  4  Taunt.  355,  where  a  defamatoiy  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  purposes,  was 
holden  to  be  actionable ;  Sir  James  Mansfield,  who  delivered  the  judgment 
observing,  that  he  was  bound  by  the  later  authorities,  although  the  dis- 
tinction between  speaking  and  writing  was  not  to  be  found  in  Rolle's 
Abridgment,  or  the  earlier  editions  of  Comyn*s  Digest :  The  action  was  a 
common  action  on  the  case,  and  not  an  action  for  scandalum  magnatum. 


LIBEL.  1047 

which  the  party  ought  to  sustain,  inasmuch  as  it  is  the  loss  of  fame 
and  profits  to  which  he  was  not  fairly  entitled  (A).  But  if  a  person, 
msder  the  pretence  of  criticising  a  literar}*  work,  defames  the  private 
character  of  the  author,  and  instead  of  writing  in  the  spirit,  and  for 
the  purpose,  of  fair  and  candid  discussion,  travels  into  collateral 
matter,  and  introduces  facts  not  stated  in  the  work,  accompanied 
with  injurious  comments  upon  them,  such  person  is  a  libeller,  and 
liable  to  an  action  (/).  So  where  defendant  published  of  a  painting, 
publicly  exhibited,  that  it  was  a  mere  daub,  with  other  strong 
tem:.s  of  censure  ;  it  was  holden  (m),  that  it  was  a  question  for  the 
jur)',  whether  it  was  a  fair  and  temperate  criticism,  or  only  a  vehicle 
of  personal  malignity  towards  the  plaintiff.  An  advertisement  in  a 
public  paper,  strongly  reflecting  upon  the  character  of  an  individual 
who  has  been  declared  bankrupt,  is  libellous  (n),  although  published 
with  the  avowed  intention  of  convening  a  meeting  of  the  creditors 
for  the  purpose  of  consulting  upon  the  measures  proper  to  be  adopted 
for  their  own  security,  if  the  legal  object  might  have  been  attamed 
by  means  less  injurious. 

In  the  celebrated  case  of  StochdaU  v.  Hansard  (o),  it  was  holden, 
that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that 
the  defamatory  matter  is  part  of  a  document,  which  was,  by  order 
of  the  House  of  Commons  laid  before  the  House,  and  thereupon 
became  part  of  the  proceedings  of  the  House,  and  which  was  after- 
wards, by  order  of  the  House,  printed  and  published  by  defendant ; 
and  that  the  House  of  Commons  heretofore  resolved,  aeclared,  and 
adjudged,  "  that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive  to  the 
public  interest,  is  an  essential  incident  to  the  constitutional  func- 
tions of  Parliament,  more  especially  to  the  Commons  House  of  Par- 
liament as  the  representative  portion  of  it."  On  demurrer,  to  a  plea 
suggesting  such  a  defence,  a  court  of  law  is  competent  to  determine 
whether  or  not  the  House  of  Commons  has  such  privilege  as  will 
support  the  plea.     S.  C 

The  consequences  resulting  from  the  foregoing  decision  belong 
rather  to  history  than  to  a  work  of  this  kind :  it  is  suflScient  to  state 
that  (as  on  all  similar  occasions)  the  authority  of  the  law  prevailed ; 
and,  the  legislature  having  interposed,  it  was,  by  stat.  3  &  4  Vict, 
c.  9,  enacted,  "  that  all  proceedings,  criminal  or  civil,  against  any 
person  for  the  publication  of  any  report,  paper,  votes,  or  proceedings, 
under  the  authority  of  either  House  of  Parliament,  shall  be  stayed, 
by  bringing  before  the  court  or  judge  a  certificate,  under  the  hand 
of  the  Chancellor,  or  of  the  Speaker  of  the  House  of  Commons,  to 

{k)  Carr  y.  Hood,  1  Campb.  355,  n.,  (m)  Thompton  y.  Skackellf  M.  &  Malk. 

Ellenborough,  C.  J. ;  M*Leod  v.  Wakley,  187,  Best,  C.  J.    See  Oreen  v.  Chapman, 

3  C.  &  P.  311.  4  Bingh.  N.  C.  92. 

(0  Night inff ale  v.  Stockdale,    London  (n)  Brovne  v.  Croome,  2  Stark.  N.  P. 

Sittings  after  H.  T.  49  Geo.  III.,  Ellen-  C.  297. 

borough,  C.  J.  (o)  9  A.  &  E.  1. 
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the  efibct  that  such  publication  is  by  order  of  ehher  House  of  Ptt> 
Uament,  together  with  an  affidavit  verifying  such  oertifieate.'* 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of  a  court  of 
^istice,  is  not  a  libel  (p)  (3),  but  a  highly  coloured  account  of  sndi 
proceedings  mixed  up  with  insinuations  of  perjury  (9),  cannot  be 
pistified ;  nor  can  a  statement  of  the  circumstances,  given  as  from 
the  mouth  of  counsel  (r),  instead  of  being  accompanied  or  cor- 
rected by  the  evidence.  Nor  is  it  lawful  to  publish  even  a  correct 
account  of  the  proceedings  of  a  court  of  justice,  or  of  a  preliminary 
inquiry  before  a  magistrate,  if  such  account  («)  contain  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature.  A  false  or  scandar 
l6us  matter  contained  in  a  petition  to  a  committee  of  Ptoliament  (O9 
or  in  articles  of  the  peace  exhibited  to  justices  of  the  peace,  or 
in  any  other  proceeding  in  a  regular  court  of  justice,  will  not  make 
the  complaint  amount  to  a  libel.  So,  fairly  to  comment  on  a  peti- 
tion, which  has  been  presented  to  the  House  of  Commons^  is  not 
libeDous  (u).      Although  that  which  is  written  may  be  injurious  to 


(ji)  Cmry  y.  Watttr,  1  Boft.  &  PoL  ZHnem  ▼. Tkwmiimf  S  B.  &  C.  556. 

525}  but  tee  1  M.&  S.  279,281.  (/)  1  Hmwk.  B.  1,  c.  73,  s.  8;  Mtml^ 

(i)  Stiiet  y.Noiet^  7  East,  493.  Um  y.  CUpkam^  B.  R.  B.  15  Car.  I.,  Sir 

(r)  8mmder9  y.  MiUlt,  6  Bing^.  213 ;  W.  Jones,  431 ;  March.  20,  8,  C. 

see  DtUftd  y.  HighUf,  3  Bingfa.  N.  a  («)  JDwrnc  ▼.  Jmdmrwom^  Bj.  &  M.  287. 

950.  See  also  3  Bin^  88. 

(t)  R.  w.  Marf  CarUU,  Z  B,  &  A.  167  i 


(3)  "  It  must  not  be  taken  for  ^[ranted,  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented,  is, 
under  all  circumstances,  and  with  whatever  motive  published,  justifiable  ; 
but  that  doctrine  must  be  taken  with  grains  of  allowance."  Per  Lord 
Ettenborauffhy  C.  J.,  and  Grose,  J.,  in  StUea  v.  Nokea,  7  East,  503.  "  It 
often  happens  that  circumstances  necessary  for  the  sake  of  public  justice 
to  be  disclosed  by  a  witness  in  a  judicial  inquiry,  are  veir  oistressing  to 
the  feelings  of  individuals,  on  whom  they  reflect ;  and  if  such  circum- 
stances were  afterwards  wantonly  published,  I  should  hesitate  to  say,  that 
such  unnecessary  publication  was  not  libellous,  merely  because  the  matter 
had  been  given  in  evidence  in  a  court  of  justice."  Per  Lord  Ellenborough, 
C.  J.,  S,  C.  *'  If  a  member  of  Parliament  publishes  in  the  newspaners 
his  speech,  as  delivered  in  Parliament,  and  it  contains  charges  of  a  slan- 
derous nature  against  an  individual,  an  information  will  lie  for  a  libel; 
thoufh,  had  the  words  been  merely  delivered  in  Parliament,  they  would 
be  mspunishable  in  the  courts  at  Westminster."  Hie  King  v.  Ld. 
Abingdm,  1  Esp.  N.  P.  C.  226 ;  The  King  v.  Creevey,  1  M.  &  S.  273, 
S.  P.,  and  that  the  circumstance  of  the  speech  being  published  for  the 
purpose  of  correcting  a  misrepresentation,  will  not  render  the  author  less 
amenable  to  the  common  law  in  respect  of  the  publication.  **  It  does 
not  foUow,  that  because  a  counsel  is  privileged  as  to  what  he  delivers  in 
a  court  of  justice,  a  publisher  may  circulate  his  expressions  in  a  printed 
paper."  Per  Park,  J.,  Roberta  v.  Brown,  10  Bingh.  525  ;  4  M.  &  Sc. 
407,  S.  C, 
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thft  character  of  another  (x\  yet,  if  done  b(mA  fide,  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  interested,  it 
ia  not  libellous.  Hence,  where  an  advertisement  was  published  by^ 
the  defendant,  at  the  instigation  of  A.,  the  plaintiff's  wife,  for  the 
purpose  of  ascertaining  whether  the  plaintiff  had  another  wffe  living 
when  he  married  A. ;  it  was  holden,  that  althouffh  the  advertiae- 
ment  might  impute  biffamy  to  the  plaintiff,  yet  having  been  pub- 
lished under  such  au&ority,  and  with  such  a  view,  it  was  not 
libellous.  A  letter  written  confidentially  to  persons  who  emploved 
A.,  as  their  solicitor  (jf),  conveying  charges  injurious  to  his  prdres- 
sional  character  in  the  management  of  certain  concerns  whicn  they 
entrusted  to  him,  and  in  wmch  B.,  the  writer  of  the  letter,  was 
likewise  interested,  was  holden  not  to  be  a  libel.  So  where  the 
defendant  had,  on  application  for  a  character,  stated  in  a  written 
answer,  that  the  plamtiff  had,  whilst  in  her  service,  conducted 
herself  disgracefully,  and  that  she  had  since  been  a  prostitute; 
and  a  similar  statement  had  been  made  by  the  defendant  to  persons 
who  had  recommended  the  plaintiff  to  her :  it  was  holden  (2),  that 
they  were  privileged  communications,  and  that  the  plaintiff  was 
properly  nonsuited  for  want  of  proof  of  malice.  But  where  the 
master  wrote  a  first  letter,  without  a  previous  application,  and  then 
a  second  in  answer  to  inquiries  made  of  him  as  to  plaintiff's  cha- 
racter, Lord  Tenterden,  C.  J.,  left  it  to  the  jury  to  say,  whether 
the  communication  contained  in  that  letter  was  made  by  the  master 
bond  fide,  acting  under  a  belief  that  he  was  discharging  a  duty 
which  he  owed  to  the  party  who  was  about  to  take  the  plamtiff  into 
his  service,  or  whether  it  was  made  maliciously,  with  an  intention 
of  doing  an  injury  to  the  plaintiff;  and  the  jury  bavins  found  that 
the  communication  was  maliciously  made,  the  court  (a)  refused  to 
disturb  the  verdict. 

There  is  a  difference  between  publications  relating  to  public  and 
private  individuals.  Every  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the  reahn,  if 
he  do  not  make  his  commentary  a  cloak  for  malice  or  slander  (ft). 

A  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to 
the  Secretary-at-War  (c),  bond  fide,  and  with  a  view  of  obtainmg, 
through  his  interference,  the  payment  of  a  debt  due ;  and  contain- 
ing a  statement  of  facts  which,  though  derogatory  to  the  officer's 
character,  the  creditor  believed  to  be  true,  is  not  a  malicious  libel 
for  which  an  action  is  maintainable.  The  publication  of  libellous 
matter,  concerning  a  Roman  Catholic  priest,  was  holden  not  to  be 
justifiable,  on  the  ground  that  it  was  promulgated  at  a  public  meet- 

(jt)  Delany  y.  Jonet,  4  Esp.  N.  P.  C.  &  D.  455. 
191.  (a)  Pattison  v,  Jonei,  8  B.  &  C.  578. 

(y)  AfDouff<Ul  y.  Claridgt,   1  Campb.  \b)  Per  Parke^  B.,  PamUttr  y.  Coup- 

267,  Lord  Ellenborough,  C.  J.  land,  6  M.  &  W.  108. 

{z)  Child  y.  Affleck,  9  B.  &  C.  403.  (c)  Pairman  y.  Ivet,  5  B.  ft  A.  642. 

See  Fountain  y.  Boodle,  3  Q.  B.  5 ;  2  O. 
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ing  called  to  petition  Parliament  against  making  a  grant  in  support 
of  a  Roman  Catholic  college  (d),  A  defamatory  writing  (e),  express- 
inff  only  one  or  two  letters  of  a  name,  in  such  a  manner,  that,  from 
w&t  goes  before  and  follows  after,  it  must  necessarily  be  understood 
to  signify  such  a  particular  person,  in  the  plain,  obvious,  and  natural 
construction  of  the  whole,  and  would  be  nonsense  if  strained  to  any 
other  meaning,  is  as  properly  a  libel,  as  if  it  had  expressed  the 
whole  name  at  large ;  for  it  brings  the  ufmost  contempt  upon  the 
law,  to  suffer  its  justice  to  be  eluded  by  such  trifling  evasions.  A 
justice  of  the  peace  has  authority  (^)  to  issue  his  warrant  for  the 
arrest  of  a  party  charged  with  havmg  published  a  libel ;  and  upon 
the  neglect  of  the  party  so  arrested  to  find  sureties,  may  commit 
him  to  prison,  there  to  remain  until  he  be  delivered  by  due  course 
of  law.  Persons  in  partnership,  as  bankers,  mav,  without  show- 
ing (g)  the  proportion  of  their  respective  shares,  join  in  an  action 
for  a  libel  against  them  in  respect  of  their  business.  An  alien 
friend  (h),  though  resident  abroad,  is  entitled  to  sue  in  the  courts  at 
Westminster,  for  a  libel  published  in  England. 


IL  Of  the  Declaration  and  Pleadings. 

Venue. — This  is  a  transitory  action,  and  consequently  the  venue 
may  be  laid  in  any  county.  It  may  be  stated,  as  a  general  rule, 
that  the  venue  cannot  be  changed  in  this  action;  to  this  rule, 
however,  there  are  the  two  following  exceptions : — 1st,  Where  the 
writing  and  publication  are  confined  to  the  same  county  (i)  :  in 
this  case  the  venue  may  be  changed  into  such  county  (A).  2nd,  If 
the  libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written  (Z). 

According  to  the  usual  form  of  the  declaration  in  this  action, 
after  the  prefatory  averments  which  the  circumstances  of  the  case 
may  render  necessary  as  inducement  to  the  action,  the  plaintiff 
states,  ^'  that  the  defendant  falsely  and  maliciously  wrote  and  pub- 
lished (4i)  of  and  concerning  (5)  the  plaintiff  a  false,  &c.  libel,  wnich 

(d)  Heame  y.  Stowell,  12  A.  &E.719;  {h)  Pisani  y.  Lawwn,  6  Bingh.  N.  C. 
4  P.  &  D.  696.  90. 

(e)  HurVt  case,  Trin.  12  Ann.,  Ha\rk.  (t)  Pinkney  v.  ColliM,  1  T.  R.  571. 
Book  1,  c.  73,  s.  5.  {k)  Freeman  v.  NorrU,  3  T.  R.  306 ; 

(/)  Butt  y.  Cofumtt  1  Brod.  &  Bingh.  Barl  qf  Kerry  y.  TAorley,  B.  R.  M.  49 

548.  Geo.  III.,  MS.,  S.  P. 

(ff)  Foreter  and  two  othere  y.  Lawton,  (J)  Metealfw.  Markham^  3  T.  R.  652. 
3  Bingh.  452. 


(4)  Although  the  publication  of  the  libel  must  be  stated  in  the  declara- 
tion, yet  it  will  be  sufficient  to  state  such  matter  as  amounts  to  a  publica- 
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libel  is  according  to  the  tenor  and  effect  following:"  the  libel  is 
then  set  forth  in  hcec  verba^  accompanied,  however,  with  the  neces- 
sary innuendos,  in  order  to  illustrate  and  explain  the  tendency  and 
beiuring  of  the  libel,  and  to  give  it  its  force  and  application ;  and  in 
this  part  of  the  declaration  care  must  be  taken,  that  the  libel  be  so 
set  forth  as  to  agree  with  that  produced  in  evidence.  AVhere  the 
libellous  meaning  is  apparent  on  the  face  of  the  libel,  innuendos  are 
unnecessary ;  but  though  they  be  unnecessarily  introduced,  and  be 
unsupported  by  prefatory  averments,  they  do  not  vitiate  the  decla- 
ration (m).  The  words  of  the  libel  ought  to  be  stated  on  the  record, 
in  order  that  the  defendant  may,  if  he  thinks  fit,  demur,  and  bring 
before  the  court  the  question  whether  they  amount  to  a  libeL 
Hence  it  is  not  sufficient  to  declare  that  the  defendant  published  a 
libel  concerning  the  plaintiff  in  his  trade,  purporting  that  his  beer 
was  of  bad  quality,  and  sold  by  deficient  measure ;  the  libel  itself 
ought  to  be  set  out.  And  such  declaration  is  bad  on  general 
demurrer  (n).  If  the  omission  of  any  part  makes  a  material  altera^ 
tion  in  the  sense  of  the  part  inserted,  such  omission  is  fatal  (o). 
Neither  is  it  sufficient  to  state  that  the  libel  contains  in  «tti- 
8tance(j})  the  mattei*s  following.  If  the  libel  be  written  in  a  foreign 
language,  the  original  should  first  be  set  forth  in  the  declaration^ 
and  then  the  translation  (q).  If  the  words  be  English  words,  which 
have  acquired  some  sense  different  from  their  natural  one,  a  distinct 
averment  of  that  fact  is  necessar}'  (r),  and  is  properly  introduced 
by  way  of  averment ;  and  this  inducement  when  properly  pleaded, 
must  be  traversed  if  it  is  intended  to  deny  it  (s).  The  declaration 
concludes  with  the  damage,  either  general,  which  the  law  supposes 
to  have  been  sustained,  or  special,  which  the  party  has  actually  sus- 
tained in  consequence  of  the  publication  of  the  libel  (6). 

(m)  2  Starkie  on  Libel.  Appendix,  cites  (p)  Wright  y.  CUmentif  in  arrest  of 

AreUUhop  qf  Tuam  y.  Robeton,  5  Bingh.  judgment,  3  B.  &  A.  503. 

17.  (q)  Zenohio  y.  Axttll,  6  T.  R.  162. 

(»)  Wood  v.  Brown,  6  Taunt.  169.  (r)  Angle  y,Ah*ttnder,  7  Bingh.  119. 

(o)  Per  Tmdalf  C.  J.,  Rutherford  y.  (t)  McGregor  y.  Gregory,  11  M.  &  W. 

EffOM,  6  Bingh.  458.  287. 


tion,  without  using  the  formal  word  published,  Baldwin  v.  Elphituton, 
2  Bl.  R.  1037.  See  a  comment  on  this  case  in  JFatts  v.  Fraser,  7  A. 
&  E.  233. 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid  that  the 
libel  was  '*  of  or  concerning  plaintiff,"  in  Lotofield  v.  Bancroft  and  ano' 
ther,  Str.  934,  and  in  JR.  v.  Marsden^  4  M.  &  S.  164.  See  also  Clement  v. 
Fisher,  7  B.  &  C.  459. 

(6)  For  the  mode  of  declaring  on  an  ironical  libels  see  BoydeU  v.  Jones^ 
4  M.  &  W.  446. 


1052  UBfiL. 

Of  the  Pleadingt. 

Before  the  stat.  of  6  &  7  Viot.  o.  96,. s.  2  (which  see  past^  p. 
105S,  4,)  money  could  not  have  been  paid  into  court  in  an  action  for 
libel.  See  Stat  3  &  4  Will.  IV.  c.  42,  s.  21.  The  defendant  may 
plttid  the  general  issue,  Not  Guilty,  which  under  the  new  rule  H.  T. 
4  Will.  IV.  operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  conmiitted  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence  thaa^ 
such  denial  is  admissible  under  that  plea :  all  other  pleas  in  denial 
must  take  issue  on  some  particular  matter  of  fact  allied  in  the 
declaration.  If  the  supposed  libel  amounts  only  to  what  is  termed 
a  privileged  communication^  this  is  a  defence  which  may  be  set  up 
unider  the  plea  of  not  guilty  («),  notwithstanding  the  foregoing  rule. 
The  proper  meaning  of  a  privileged  communicauon  is  this, — that  the 
occamon  on  which  the  communication  was  made,  rebuts  the  vata^ 
renoe^primd  facie  arising  from  a  statement  prejudicial  to  the  (dift* 
racter  of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there  waa 
malice  in  fact ;  that  the  defendant  was  actuated  by  motives  of  peiv 
sooal  spite  or  ill  will,  independent  of  the  occasion  on  which  the  cook 
munication  was  made  (t). 

If  the  matter  of  the  libel  be  true,  the  defendant  may  plead  it  in 
justification ;  but  in  such  justification,  if  there  be  anything  isqiecific 
m  the  subject,  issuable  facts  ought  to  be  stated,  and  not  general 
charges  of  misconduct ;  for  where  a  libel  charged  an  attorney  with 
gross  ne^igence,  falsehood,  prevarication,  and  excessive  bills  of 
costs  in  the  business  which  he  had  conducted  for  the  defendant ;  it 
was  holden(tt),  that  a  plea  in  justification  repeating  the  same 
general  cliarges,  without  specifying  the  particular  acts  of  miscon- 
duct, was  bad,  upon  demurrer ;  and  that  it  was  incumbent  on  the 
defendant,  who  must  be  taken  to  know  the  particular  acts  of  mis- 
conduct, to  disclose  them.  And  if  the  plea  professes  to  justify  the 
whole  libel,  but  in  effect  justifies  a  part  only,  it  will  be  bad :  as 
where  the  libel  charged  the  defendant  with  having  stolen  cloth  and 
velvet,  and  the  plea  justified  the  accusation  only  as  to  taking  the 
vdvet ;  it  was  holden  (;r)  ill.  So  where  the  libel  charged  that  plain- 
tiff, a  proctor,  had  been  suspended  three  times,  twice  by  Sir  John 
Nicholl,  and  once  by  Lord  Stowell,  whereby  his  neighbours  had 
been  led  to  think  he  was  guilty  of  extortion  ;  and  the  plea,  profess- 
ing to  answer  the  whole,  justified  only  one  of  the  suspensions,  viz. 
one  by  Sir  John  NichoU,  and  omitted  the  other  two  specific 
charges;  it  was  holden (y)  bad.     It  is  sufficient,  however,  if  the 

(«)  Lillie  y.  Price,  1  Nev.  &  P.  16  ;   5  1  Taunt.  543 ;  recoffm^m Hickinbotham 

A.  &  E.  645.  T.  Uaeh,  le  M.  &  W.  361. 

(0  Per  Parke,  B.,  Wripht  v.  Wood-  (x)  Johns  v.  Giiting»r  Oro.  KHz.  239. 

ffate,  2  Cr.  M.  &  R.  577 ;  1  Tyr.  &  Gr.  12,  (y)  Clarkion  v.  Lawton,  6  Bingh.  266  ; 

8.  C,  recogpoized  in  McGregor  t.  Gregory,  11 

(«)  Hotmee,  Gent,  one,  ^e.  v.  Catetby,  M.  &  W.  287. 
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diarge  on  the  plaintiff  *8  conduct  in  the  libd  is  substantially  msl 
and  answered  in  the  justification  (z).  It  is  unnecessary  to  repeat 
every  word  which  might  have  been  the  subject  of  the  original  com* 
ment.  So  much  must  be  justified  as  meets  the  sting  of  the  charge ; 
but  if  anything  be  contained  in  a  charge,  which  does  not  add  to  the 
sting  of  it  (a),  that  need  not  be  justified.  It  is  not  any  bar  to  the 
action,  that  the  plaintiff  has  been  in  the  habit  of  libelling  the  defeo* 
dant  (b)  ;  although  it  may  operate  in  mitigation  of  the  damaffes.  It 
is  not  sufficient  to  plead  that  the  defendant  received  the  libelloaa 
statement  from  another,  and  that,  upon  publication,  he  disclosed  the 
author's  name  (c).  Where  the  libel  tended  to  make  a  man  ridicu- 
lous, it  was  holden  to  be  no  defence  (c/),  that  he  himself  told  the 
same  story  to  a  party  of  friends. 

Where  the  defendant  pleaded  a  justification  only,  without  the 
general  issue,  he  was  formerly  (e)  entitled  to  begin.  But,  accoid- 
mg  to  Tindal,  C.  J.,  in  Carter  v.  Jones^  Sittings  after  Trin.  T.  8 
will.  IV.,  I  M.  &  Rob.  281,  "  a  resolution  has  recently  been  come 
to  by  all  the  judges,  that  in  cases  of  slander,  libel,  and  other  actions 
where  the  plaintiff  seeks  to  recover  actual  damages,  of  an  unaaeer^ 
tained  amount,  he  is  entitled  to  begin,  although  the  affirmative  of 
the  issue  may,  in  point  of  form,  be  with  the  defendant. 

It  seems,  that  where  the  allegations  in  a  libel  are  divisible,  one 
part  may  be  justified  separately  from  the  rest,  if  a  proper  justifica- 
tion can  be  made  out  ( /*).  But  where  the  declaration  stated,  that 
the  defendant  publishea  a  libel  with  intent  to  cause  it  to  be  believed, 
that  the  plaintiff  had  been  guilty  of  feloniously  stealing  a  horse ;  and 
the  justification  only  stated,  that  the  plaintiff  was  on  certain  grounds 
suspected  of  stealing  it ;  it  was  holden  (^),  on  demurrer,  to  be  in- 
sufficient. 

To  this  action  the  defendant  may  plead  the  Statute  of  Limita- 
tions  (A),  that  is,  ^^  that  the  cause  of  action  did  not  accrue  at  wav 
time  within  six  years  next  before  the  commencement  of  the  plaintiff^ 
action." 

By  stat.  6  &  7  Vict.  c.  96,  s.  2,  in  an  action  for  a  libel  contained 
in  any  public  newspaper  or  other  periodical  publication,  it  shall  be 
competent  to  the  defendant  to  plead,  that  such  libel  was  inserted  in 
such  newspaper  or  other  periodical  publication  without  actual  malice, 
and  without  gross  negligence,  and  that  before  the  commencement 
of  the  action,  or  at  the  earliest  opportunitv  afterwards,  he  inserted 
in  such  newspaper,  or  other  periodical  publication,  a  full  apology  for 

(z)  Edwards  y.  BM,  1    Bingfa.  403;  Tmierden,  C.  J.;    Se&rtk  t.  Omrilntr, 

CUarke  v.  Taylor,  2  Bingh.  N.  C.  668.  R.  R.,  Middlesex  Sittingi  after  M.  T.  2 

[a)  lb,  WilL  IV.,  TVn/frdm,  C.  J.,  MSS.,  S.  P. 
hS  Fmnerty  y.  Tipper,  2  Campb.  76.  (/)  See  opinion  of  Tmitrdm,  CL  J.,  in 

[c)  De  Creapigny  v.  WelletUy,  5  Bingh.  foUowing  case. 

392.  (jf)  MomUmay  t.  Watton,  2  B.  ft;  Ad. 

[d)  Cook  Y.  Ward,  6  Bingh.  409.  673. 

[e)  Cooper  Y.  WaJkley,MoodyScM.249,  (h)  21  Jae.  I.  c.  16. 
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the  said  libel ;  or,  if  the  newspaper,  or  periodical  publication  in  which 
the  said  libel  appeared  should  be  ordinarily  published  at  intervals 
exceeding  one  week^  had  offered  to  publish  the  said  apology  in  any 
newspaper  or  periodical  publication  to  be  selected  by  the  plaintiff  in 
such  action ;  and  that  every  such  defendant  shall  upon  filing  such 
plea,  be  at  liberty  to  pay  into  court  a  sum  of  money,  by  way  of 
amends,  for  the  injury  sustained  by  the  publication  of  such  libel; 
and  such  payment  into  court  shall  be  of  the  same  effect,  and  be 
available  in  the  same  manner  and  to  the  same  extent,  and  be  sub- 
ject to  the  same  rules  and  regulations  as  to  pavment  of  costs  and 
the  form  of  pleading,  except  so  far  as  regards  the  pleading  of  the 
additional  facts  hereinbefore  required  to  be  pleaded  by  such  defen- 
dant, as  if  actions  for  libel  had  not  been  excepted  from  the  personal 
actions  in  which  it  is  lawful  to  pay  money  into  court,  under  an  act 
passed  in  the  session  of  Parliament,  held  in  the  fourth  year  of  his 
late  majestv,  intituled  ^^  An  Act  for  the  further  Amendment  of  the 
Law,  and  the  better  Advancement  of  Justice."  And  that  to  such 
plea  to  such  action,  it  shall  be  competent  to  the  plaintiff  to  reply 
generaUyi  denying  the  whole  of  such  plea. 

The  sixth  section  provides,  that  nothing  in  this  act  contained 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  Not 
Ouilty,  which  it  is  now  competent  to  the  defendant  to  make  under 
such  plea  to  any  action  or  indictment  or  information  for  defamatory 
words  or  libel. 


in.  Of  the  Evidence. 

By  stat.  6  &  7  Vict.  c.  96,  s.  1,  in  any  action  for  defamation,  it 
shall  be  lawful  for  the  defendant  (after  notice  in  writing  of  his  inten- 
tion so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or 
delivering  the  plea  in  such  action),  to  rive  in  evidence,  in  mitiga- 
tion of  damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  before  the  commencement  of  the  action,  or  as 
soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  shall  have  been  commenced  before  there  was  an  opportunity 
of  making  or  offering  such  apology. 

The  libel  must  be  produced,  and  before  it  is  read,  it  must  be 

f)roved  that  it  was  published  by  the  defendant.  The  mode  of  pub- 
ication  may  be  proved,  in  order  to  enhance  the  damages.  The 
mere  parting  with  a  libel,  with  such  an  intent,  whereby  a  defendant 
loses  all  power  of  future  control  over  it,  is  an  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing^  without  an  actual  com- 
munication of  the  contents  of  the  paper  (t).  If  it  be  proved,  that 
the  libel  was  bought  in  the  shop  of  a  bookseller  (A),  of  a  person 
acting  in  the  shop  as  the  servant  of  the  bookseller,  this  will  be 

(0  R,  T.  Burdett,  4  B.  &  A.  135.  (k)  R,  y.Alnum,  5  Burr.  2686. 
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primd  facie  evidence  of  a  publication  by  the  bookseller,  inasmuch 
as  he  has  the  profits  of  the  shop,  and  is  therefore  answerable  for 
the  consequences.  Where  a  publication  is  defamatory,  the  law 
infers  malice  (/),  unless  anything  can  be  drawn  from  the  circum- 
stances attending  the  publication  to  rebut  that  inference.  If  the 
libel  be  in  a  foreign  language,  in  which  case,  as  it  has  already  been 
observed,  the  libel  must  be  set  forth  in  the  declaration,  both  in  the 
original  language  and  in  the  English  translation,  further  proof  will 
be  necessary  (7). 

Where  a  libellous  paragraph,  as  proved,  contained  two  references, 
by  which  it  appeared  to  be  in  fact  the  language  of  a  third  person 
speaking  of  the  plaintiff's  conduct,  and  the  declaration  in  setting  it 
out  had  omitted  those  references;  it  was  holden  (m),.that  these 
omissions  altered  the  sense  of  the  remainder,  and  the  variance  was 
fatal.  In  an  action  for  a  libel  (n),  after  the  libel,  on  which  the 
action  was  brought,  had  been  read,  the  plaintiff's  counsel  offered  in 
evidence  other  libels  written  by  the  defendant.  This  having  been 
objected  to,  on  the  ground  that  the  plaintiff  could  not  give  in  evi- 
dence anything  which  would  of  itself  constitute  a  ground  for  a 
distinct  action ;  Lord  Kenyan^  C.  J.,  said,  he  thought  that  the 
evidence  was  admissible,  and  compared  it  to  actions  for  slander,  in 
which,  evidence  of  other  words,  besides  those  stated  in  the  declara- 
tion, was  usually  received  [to  show  the  malice  of  the  defendant]  (8). 

(/)  Per  Le  Blanc,  J.,  in  R,  v.  Creevey,      615. 
1  M.  &  S.  273.  (ft)  Lee  v.  Hneon,  Peake's  N.  P.  C.  166. 

(m)  Cartwrighi  v.  Wright,  5  B.  &  A. 


(7)  In  the  case  of  22.  v.  Peltier^  which  was  an  information  against 
defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evidence  on  the  part  oi 
the  prosecution  was  as  follows  : — A  witness  proved,  that  he  had  purchased 
several  copies  of  the  book,  containing  the  libel  in  question,  of  a  certain 
bookseller,  which  copies  he  had  marked  at  the  time.  2.  The  bookseller 
proved  that  defendant  was  the  publisher  of  the  book,  and  employed  him 
to  dispose  of  the  copies  on  his  account,  and  that  he  had  accounted  for 
them.  3.  An  interpreter  was  then  called^  who  noare  that  he  understood 
the  French  language^  and  that  the  translation  was  correct.  The  interpreter 
then  read  the  whole  of  that  which  was  charged  to  be  a  libel  in  the  original^ 
and  then  the  translation  was  read  by  the  clerk  at  Nisi  Prius, 

(8)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Bustel  v.  Jfoc- 
quister,  Middlesex  Sittmgs  afler  H.  T.  1807,  1  Campb.  49,  n.,  the  plaintiff, 
having  proved  the  words  laid  in  the  declaration,  offered  evidence  of  other 
actionable  words  spoken  by  the  defendant  afterwards ;  this  being  objected 
to  on  the  ground  that  these  latter  words  mieht  become  the  subject  of  a 
future  action.  Lord  Ellenborough  overruled  tne  objection,  observing,  that 
evidence  might  be  given  of  any  words  as  well  as  any  act  of  the  defendants 
to  show  quo  animo  he  spoke  the  words  which  were  the  subject  of  the 
action.  Still,  however,  it  would  be  the  duty  of  the  judee  to  teU  the  iury, 
that  they  must  give  damages  for  those  words  only,  whicn  were  the  subject 
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In  an  action  on  the  case  for  publishing  a  libel  a^unst  tiie 
defendant  in  a  paper  entitled  the  ^^  Weekly  Political  Register  '^  (o), 
awitnees  was  (»lled  who  proved  that  he  had  purchased  one  of  the 
papers  containing  the  libel  in  question  before  the  action  was  brought ; 
he  was  then  proceeding  to  prove  that  he  had  purchased  another  copy 
of' the  same  paper  after  the  action  was  brought.  This  was  objected 
to,  on  the  part  of  the  defendant,  on  the  ground  that  the  publication 
«f  the  last*mentioned  copy  mi^t  become  the  subject  of  a  fiitnre 
action,  and,  therefore,  that  it  ought  not  to  be  given  in  evidence  to 
iBorease  ihe  damages  in  this  action.  But  Lord  EUenborough^  C.  J., 
wns  of  opinion,  that  although  it  was  not  admissible  for  the  purpose 
of  aggravating  the  damages,  yet  it  was  evidence  to  show  that  the 
fUfer  was  circulated  deliberately.  In  Barwell  v.  Adhins  {p\ 
fWmeh  was  an  action  for  a  libel  published  in  a  newspaper,  the 
plaintiff  was  allowed  to  give  in  evidence  on  the  trial  a  second  para- 
|tnmh,  subsequently  published  in  the  same  paper,  in  which  the 
Sbdlous  charffe  was  repeated,  for  the  purpose  of  showing  the  inten- 
iion  of  die  defimdant,  and  the  jury  were  told  to  take  ihe  two 
|>anigraphs  with  them,  and  to  give  such  damages  as  they  considered 
ike  plamtiff  entitled  to :  and  a  new  trial,  on  the  ground  of  mis- 
iUreetioii,  was  refused.  But  in  Finneriy  v.  Tipper  (9),  Sir  J.  Maus- 
.fidd  ruled,  that  ihe  plaintiff  could  not  give  in  evidence  other  subse- 
mient  libels  published  concerning  him  by  the  defendant,  unless  they 
oirectly  referred  to  the  libel  set  forth  in  the  declaration.  And  in 
Siuart  v.  Lovell,  2  Stark.  93,  Lord  Ellenbarough,  C.  J.,  held,  that 
the  plaintiff  could  not  give  in  evidence  subsequent  publications  by 
the  defendant,  where  the  intention  of  the  publication  in  question 
WBB  not  equivocal. 

Under  toe  plea  of  Not  Guilty,  the  plaintiff  cannot  adduce  evidence 
to  show  that  the  allegations  in  the  libel  are  false  (r).  But  in  on 
selion  for  a  libel  purporting  to  be  a  report  of  a  coroner's  inquest, 

(0)  Pkmktit  y.  CobbHi^  before  Lord  (f )  2  Campb.  72,  oonfinned  in  HUMiy 

JBUMMtMyA,   Middlesex    Sittings,  26th  v.  JoAMon,  Ry.  &  M.  422.    See  also  JC^ 

May,  1804,  MSS.  v.  Brttwn,  3  B.  &  C.  113;  and  Tarpieif  y. 

(p)  1  M.  &  Or.  807 ;   2  Scott's  N.  B.  Blabey,  2  Bingb.  N.  C.  437. 

71.  (r)  Stuart  y.  Ltnell,  2  Stark.  93. 


of  the  actiou.  So  per  Sir  J,  Mimafield,  in  Finnerty  v.  Tipper,  2  Campb. 
76  ;  ''In  actions  for  words,  it  has  been  allowed  to  give  evidence  of  words 
snbsequentlj  spoken,  for  the  purpose  of  showing  that  the  original  words 
were  spoken  maliciouslv  and  to  injure : "  but  see  Mecid  v.  Dauhignut 
Teake's  N.  P.  C.  125,  where,  in  an  action  for  slander,  Lord  Kenyan,  C.  J., 
confined  this  doctrine  to  words  not  actionable  in  themselves  ;  admitting, 
however,  that  such  words  might  be  given  in  evidence,  although  it  appeared 
they  were  not  spoken  to  the  same  person,  to  whom  the  slander  was  alleged 
in  me  dedaration  to  have  been  spoken.  N.  This  distinction  was  exploded 
by  Lord  Ellenhorough,  in  the  preceding  case  of  Ruetel  v.  Maequisier,  who 
observed,  that  it  was  not  founded  upon  any  principle. 
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evidence  of  the  correctnesB  of  the  report  is  admissible  under  the 
general  issue  in  mitigation  of  damages  (s) ;  but  evidence  of  the 
truth  or  falsehood  of  the  facts  stated  at  the  inquest  is  not  admissible 
on  either  side. 

Where  a  libel  contains  matters  imputing  to  another  a  crime  d^ 
pable  of  being  tried,  evidence  cannot  be  received  at  the  trial  of  the 
truth  of  those  imputations.  Where,  therefore,  the  libel  contained 
imputations  that  certain  persons  at  M.  had  been  guilty  of  murder ; 
the  court  held  (t)^  that  the  judge,  at  the  trial,  properly  refused 
evidence  of  the  truth  of  the  transactions  stated  in  the  libel  to  have 
taken  place  at  M. 

'General  evidence,  that  the  plaintiff  has  been  in  the  habit  of  libel- 
ling the  defendant  (u),  is  inadmissible.  The  defendant  cannot  be 
allowed  (x)  to  do  more  than  prove  the  publication,  by  the  plaintiff, 
of  libels  which  are  connected  with  the  libel  which  is  the  subject  of 
the  action ;  and  clearly  applicable  to  the  defendant's  (t/)  libel.  Where 
the  object  of  the  evidence  is  to  show  that  the  defendant  was  pro- 
voked by  libels  published  against  him,  it  is  essential  that  some  proof 
should  be  given  of  the  libels  having  come  to  the  defendant's  kiiow- 
ledge  (z). 

In  an  action  for  defamation,  either  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  disprove  the  existence  of  a 
malicious  motive ;  but  if  the  evidence  given  for  that  purpose  esta- 
blishes another  cause  of  action,  the  jury  should  be  cautioned  against 
giving  any  damages  in  respect  of  that  other  cause  of  action  (a). 

It  is  not  competent  to  a  defendant  charged  with  having  published 
a  libel,  to  prove  that  a  paper  similar  to  that  for  the  publication  of 
which  he  is  prosecuted,  was  published  on  a  form^  occasion  by  other 
persons,  who  have  never  been  prosecuted  for  it  (b).  Proof  that  tbe 
ubel  was  contained  in  a  letter  (c)  directed  to  the  plaintiff,  and  ddi- 
vered  into  the  plaintiff's  hands,  is  not  sufficient  proof  of  publication 
'to  maintain  an  action  (9).      The  writing  and  publication  (d)  must 


i: 


(«)  Bait  y.  Chttpmm,  1  M.  &  Malk.  46, 
T^tnt€rd€nf  C*  J. 

rO  R.  v.  Burdett,  4  B.  &  A.  145. 

[«)  Wakley  y.  Johmon,  Ry.  &  Moo. 
422,  Beit,  C.  J. 

(x)  2  Stark,  on  libel,  p.  100,  cites  May 
V.  BrowHf  o  l5.  «t  Kjm  113. 

(y)  TarpUy  y.  Blabey,  2  Bingh.  N.  C. 
437.  See  Watti  v.  F^oier,  1  M.  &  Rob. 
449. 


(z)  By  the  court,  WdUi  ▼•  Frmer^  7  A. 
&  E.  232. 

(a)  Peamn  y.  Ltmtdtrif  5  M.  ft;  Gr. 
700 ;  6  Scott,  N.  R.  607. 

(b)  R.  V.  HoU,  5  T.  R.  436. 

(c)  Phillipi  V.  Janien^  2  Etp.  N.  P.  C. 
625,  per£«iy(m,  C.  J.,  8.  P.,  admitted  l^ 
Chambre,  J.,  in  jR.  T.  HombrooMf  Denm 
Summ.  Ass.  1812,  MS. 

(d)  1  Moore,  (C.  P.)  477. 


(9)  The  same  point  was  admitted  in  Hichis  case,  in  die  Star  Chamber^ 
Hob.  215.  But  an  indictment  or  information  may  be  sustained  in  this 
case,  because  such  letter,  being  a  proYOcation  to  a  challenge  and  breach  of 
peace,  is  considered  as  a  misdemeanour.     Per  Chambre,  J.,  in  R,  v.  Horn' 


1068  LIBEL. 

be  proved.  Proof  that  the  defendant  accounted  (e)  for  the  stamp 
duties  of  the  newspaper  in  which  the  libel  was  contained,  has  been 
holden  to  be  proof  of  publication.  But  see  new  statute,  infra.  In 
an  action  for  a  libel,  contained  in  a  letter  written  by  the  defendant's 
daughter,  who  usually  wrote  his  letters  of  business,  but  there  not 
being  any  evidence  given  to  show  that  she  was  authorized  or  in- 
structed by  him  to  write  the  letter  in  question,  or  that  he  had 
recognized  it ,  it  was  holden  (/),  that  there  was  not  any  evidence 
to  ffo  to  a  jury  against  the  defendant,  inasmuch  as  it  was  not  an  act 
wi^in  the  scope  of  the  daughter's  authority.  There  having  been  in 
a  libellous  letter  a  reference  to  a  newspaper  (;),  as  the  authority 
upon  which  the  libel  was  founded ;  it  was  nolden,  that  the  newspaper 
referred  to  might  be  riven  in  evidence  on  the  general  issue,  in  nuti- 
gation  of  damages.  Defendant  may  have  the  whole  of  the  publici^ 
tion  read  from  which  the  passages  charged  are  extracts  (A) ;  so  the 
defendant  has  a  rieht  to  have  read,  as  part  of  the  plaintiff ''s  case  (t), 
another  part  of  the  same  newspaper  referred  to  in  the  libel  com- 
plained of.  Plaintiff  declared  as  proprietor  and  editor  of  a  news- 
paper (k)  ;  it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servant  was  editor ;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  proprietors 
of  newspapers,  either  civiUv  or  criminaUy  (10),  for  any  libel  contained 
in  such  pi^r,  are  much  mcilitated  by  stat.  6  &  7  Will.  IV.  c.  76, 
by  which  it  is  enacted  (2),  that  no  person  shall  print  or  publish  any 
newspaper  before  there  shall  be  delivered  at  the  Stamp  Office,  or  to 
proper  officers  a  declaration  in  writing,  containing,  1.  The  correct 
title  of  the  newspaper.  2.  A  true  description  of  the  houses  or 
buildii^  wherein  such  newspaper  is  intended  to  be  printed  and  pub- 
lished. 3.  The  true  name,  addition,  and  place  of  abode  of  the  pnnter 
and  publisher,  and  of  every  person  resident  out  of  the  United  King- 
dom who  shall  be  proprietor  thereof;  and  also,  of  every  proprietor 


t 


e)  Cook  T.  Ward,  6  Bingh.  409.  (t)  Thornton  ▼.  Stephon^  2  Moody  & 

/)  Harding  y.  Oreeninfff  1  Moore,  (C.  Rob.  45,  Dentnan^  C.  J.,  on  reference  to  R. 

P.)  477;  8  Taunt.  42,  S.  C,  y.  Lambert  and  Perry,  2  Campb.  398. 

(S)  MuUett  y.  Hulion,  4  Esp.  N.  P.  C.  (k)  Herioi  y.  Stuart,  1  Etp.  N.  P.  C. 

248,  EUehborough,  C.  J.  437. 

(A)  Cooke  y.  Hugkee,  Ry.  &  Moo.  112.  (/)  Sect  6. 


brook,  Devon  Summer  Assizes,  1812,  who  there  said,  ''It  is  not  necessary 
to  constitute  a  publication  in  a  criminal  prosecution,  to  show  that  it  hi^ 
been  published  to  the  world.  It  is  sufficient  if  it  is  sent  to  the  par^ 
libelled,  its  criminalitv  depending  upon  its  tendency  to  provoke  the  party 
libelled  to  a  breach  of  the  peace." 

(10)  The  proprietor  of  a  newspaper  is  answerable  criminally,  as  well  as 
civdly,  for  the  acts  of  his  servants,  in  the  publication  of  a  libel,  although 
it  can  be  shown,  that  such  publication  was  without  the  privity  of  the  pro- 
prietor.    JR.  V.  Walter,  3  Esp.  N.  P.  C.  21. 
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resident  in  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of 
printer  and  publisher  ;  if  they  do,  then  of  such  two  proprietors,  the 
amount  of  whose  respective  proportional  shares  in  the  property  shall 
not  be  less  than  the  proportional  share  of  any  other  proprietor  resi* 
dent  in  the  United  Kingdom,  exclusive  of  printer  and  publisher, 
specifying  the  amount  oi  their  shares.  This  declaration  is  to  be 
signed  by  printer,  publisher,  and  the  named  proprietors  resident  in 
the  United  Kingdom.  The  act  then  directs  when  fresh  declarations 
shall  be  made,  and  before  whom  the  declarations  are  to  be  made,  and 
imposes  a  penalty  if  the  declaration  be  false  or  defective.  By  sect.  8, 
such  declarations  are  to  be  filed,  and  certified  copies  thereof  shall 
be  admitted  in  all  proceedings  civil  and  criminal  (m),  and  upon  every 
occasion,  touching  any  newspaper  mentioned  in  such  declaration,  or 
touching  any  publication,  matter,  or  thing  contained  in  such  news- 
paper, as  conclusive  evidence  of  the  truth  of  all  such  matters  set 
forth  in  such  declaration,  as  are  required  by  the  act  to  be  therein 
set  forth,  &c. ;  and  after  production  of  the  declaration,  and  of  a 
newspaper  corresponding  in  every  respect  with  the  description  of  it 
in  the  declaration,  it  wiU  not  be  necessary  to  prove  the  purchase  of 
the  newspaper. 

It  was  observed  in  the  preceding  section,  that  where  the  defendant 
contends  that  the  libel  is  true,  he  must  justify  on  record  ;  but  in  one 
case  (n),  where  the  facts  to  be  proved  on  the  part  of  the  defendant 
did  not  constitute  a  complete  justification  ;  as  where  they  showed  a 
ground  of  suspicion  not  amounting  to  actual  proof  of  the  plaintiff  ^s 
guilt;  it  was  nolden  by  JEyre^  C.  J.,  that  anch  facts  might  be  given 
in  evidence,  on  the  general  issue,  in  mitigation  of  damages.  This 
doctrine,  however,  to  the  extent  here  laid  down,  seems  question- 
able (11).     Where  the  justification  avers  the  truth  of  the  facts, 

(m)  Sec  R.  v.  Woolmer,  4  P.  &  D.  137  ;  (n)  Knobel  v.  Fuihr,  Peake's  Ev.  287, 

12  A.  &  E.  422.  ed.  2 ;  Peake's  Add.  Cases,  139,  8.  C. 


(11)  In  Sir  John  Earner  v.  Merle,  before  Lord  Ellenborauffh,  which 
was  an  action  for  words  of  insolvency,  the  defendant  was  permitted  to 
prove  that  at  the  time  there  were  rumours  in  circulation  that  tlie  plaintifiTs 
acceptances  were  dishonoured.  And  in  a  case  before  Le  Blanc,  J.,  at 
Worcester,  that  learned  judge  received  evidence  under  the  general  issue, 
that  the  plaintiff  had  been  gmlty  of  attempts  to  commit  the  crime,  which 
the  defendant  had  imputed  to  lum.  2  Campb.  253,  254.  So  in  die  case 
of  the  E.  of  Leicester  v.  Walter,  2  Campb.  251,  the  defendant  was  per- 
mitted to  prove,  under  the  general  issue,  in  mitigation  of  damages,  that 
before  and  at  the  time  of  the  publication  of  the  libel,  the  plaintiff  was  ge- 
nerally suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him,  and 
that  on  account  of  this  suspicion,  his  relations  and  acquaintances  had  ceated 
to  associate  with  him.  And  in  Wyatt  v.  Gore,  Holt's  N.  P.  C.  299, 
Gihbs,  C.  J.,  permitted  the  defendant,  under  the  general  issue,  to  prove 
that  the  substance  of  the  libel  charged  in  the  declaration  had  been  pre- 
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which  form  the  ingredients  of  the  libel,  each  and  every  of  the  fSurta 
ao  alleged  to  be  true,  must  be  distinctly  proved  (o),  in  order  to  en- 
title the  defendant  to  a  verdict  on  the  justification. 

An  executor  (p)  may,  under  the  stat.  17  Car.  II.  c.  8,8.  1,  enter 
np  judgment  on  a  verdict  obtained  by  his  testator  in  an  action  for  a 

In  an  action  for  libel,  the  judge  may  certify,  under  the  3  &  4 
Vict.  c.  24,  s.  2,  that  the  grievance  for  which  the  action  was 
brought  was  wilful  and  malicious  (9)  • 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indictment  or 
information  for  a  libel,  upon  the  plea  of  Not  Guilty,  it  was  competent 
to  the  jury  to  give  their  verdict  upon  the  whole  matter  in  issue ;  it 
was  by  stat.  32  Geo.  III.  c.  60,  enacted  and  declared^  that  the  jury 
may  give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  m  issue,  and  shall  not  be  required  or  directed  by  the 
oourt  to  find  the  defendant  guilty,  merely  on  the  proof  of  the  publi- 
cation, and  of  the  sense  ascribed  to  the  same  in  the  indictment  or 
information :  provided  (r),  that  the  court  shall  give  their  opinion 
and  direction  to  the  jury  on  the  matter  in  issue,  as  in  oUier  criminal 
cases ;  and  provided  also  (s)  that  the  jury  may,  in  their  discretion, 
find  a  special  verdict,  and  also  (t\  that  the  defendants,  if  found 
guilty,  may  move  in  arrest  of  judgment  as  before  the  passing  this 
act.  The  foregoing  statute  does  not  afiect  civil  cases,  but  is  confined 
to  criminal  (u). 

(0)  Weaver  y.  Lloyd^  2  B.  &  C.  678.  (r)  Sect.  2. 

(p  )  Palmer  y.  Cohen,  2  B.  ft  Ad.  966.  (t)  Sect  3. 

Iq)  Fotter  y.  Pointer,  8  M.  &  W.  395  ;  (/)  Sect.  4. 

see  ante,  p.  38,  9.  (u)  Lem  v.  Milne,  4  Bingh.  195. 

vioosly  published  in  a  newspaper ;  and  held,  that  it  was  not  necessary  to 

lay  a  basb  for  this  evidence  by  producing  the  newspaper.     In v. 

moor,  in  an  action  of  slander  imputing  a  specific  charge  of  unnatural  prac- 
tices to  plaintifi^,  where  the  declaration  contained  the  usual  allegation  of 
good  fame ;  &c.,  it  was  holden,  that  the  witness  who  proved  the  words 
might  be  asked,  upon  cross-examination,  whether  he  haa  not  heard  reports 
in  the  neighbourhood,  that  the  plainti£f  had  been  guilty  of  similar  practices, 
in  order  to  diminish  the  damages.  See  1  M.  &  S.  284.  But  although 
general  reports  have  been  admitted  in  miti^tion  of  damages,  under  the 

reral  issue,  specific  facts  are  not  so  admissible.  Mills  v.  fencer.  Holt's 
P.  C.  535,  Gibbs,  C.  J.  See  also  Waiihman  v.  Weaver^  1  D.  &  E.  10, 
and  Starkie's  Law  of  Slander  and  Libel,  vol.  ii.  p.  80,  n.,  2nd  edition,  whare 
this  subject  is  fully  discussed.  In  Saunders  v.  Mills,  6  Bingh.  213,  the 
defendant  (the  editor  of  a  newspaper,)  was  permitted,  under  the  general 
issue,  in  mitigation  of  damages,  to  show  that  he  copied  the  libellouB 
paragraph  fi*om  another  newspaper,  but  was  not  allowed  to  show  that  it 
nad  appeared  concurrently  in  several  other  newspapers.  See  East  \.  Chap- 
man, ante,  p.  1057 ;  May  v.  Brovm,  3  B.  &  C.  113 ;  Watts  v.  Fraser,  7 
a  &  P.  369. 
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It  has  been  the  course  for  a  long  time  for  the  judge,  in  cases  of  libel, 
as  in  other  cases  of  a  criminal  nature,  first  to  give  a  legal  definition 
of  the  offence,  and  then  to  leave  it  to  the  jury  to  say,  whether  the 
facts  necessary  to  constitute  that  oflfence  are  proved  to  their  satis- 
faction ;  and  that,  whether  the  libel  is  the  subject  of  a  criminal 
prosecution,  or  civil  action.  The  judge  is  not  bound  t.o  state  to  the 
jury,  as  matter  of  law,  whether  the  publication  complained  of,  be  a 
libel  or  not.  Mr.  Fox''8  Libel  BiU  was  a  declaratory  act,  and  put 
prosecutions  for  libel  on  the  same  footing  as  other  criminal  cases  (rr). 

See  further  on  the  subject  of  indictments  for  the  publication  of 
defamatory  libels,  stat.  6  &  7  Vict.  c.  96,  ss.  4,  5,  6. 

The  reader  who  is  desirous  of  investigating  the  law  of  libel  and 
slander  as  applied  in  Scotland,  is  referred  to  a  very  learned  and 
ingenious  work  published  at  Edinburgh,  by  John  Borthwick,  Esq., 
advocate.  It  is  worthy  of  consideration,  whether  a  portion  of  that 
law  might  not  be  introduced  with  effect  into  our  system. 

(jr)  Per  Parkt,  B.,  Parmiter  t.  Coup-      v.  Lawrence,  3  P.  &  D.  526 ;    11  A.  &  E. 
land,  6  M.  &  W.  108,  recogpuzed  in  BayKe      920. 
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CHAPTER  XXVII. 

MALICIOUS  PROSECUTION. 

I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution^  and  in 
what  Cases  such  Action  may  he  maintained^  p.  1062. 
II.  Of  the  Declaration,  p.  1069 ;   Defence,  p.  1071 ;  Evidence, 
p.  1072. 


I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution,  and  in 
what  Cases  such  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  maliciously, 
and  without  probable  cause,  prosecutes  another,  whereby  the  party 
prosecuted  sustains  an  injury,  either  in  person,  property,  or  repu- 
tation. The  action  on  the  case  for  a  malicious  prosecution  bears  a 
strong  analogy  to  the  old,  and  now  obsolete,  action  for  a  conspiracy; 
hence,  it  is  frequently  termed  an  action  on  the  case  in  the  nature 
of  a  conspiracy  (a).  But  the  grounds  of  the  old  action  for  conspi- 
racy are  narrow  and  confined,  when  compared  with  those  on  which 
the  action  on  the  case  for  a  malicious  prosecution  is  founded.  The 
action  for  a  conspiracy,  having  been  framed  according  to  the  precise 
terms  of  a  writ  in  the  register,  whose  limits  it  does  not  presume  to 
trans^ess,  lies  only  in  cases  where  two  or  more  persons  maliciously 
conspire  to  indict  any  person  falsely  of  treason  or  felony  (J),  who  is 
afterwards  lawfully  acquitted.  The  action  on  the  case  for  a  mali- 
cious prosecution  varies  its  form  as  the  circumstances  of  each  parti- 
cular grievance  may  require.  Whatever  engines  of  the  law  malice 
may  employ  to  compass  its  evil  designs  against  innocent  and 
unoffending  persons,  whether  in  the  shape  of  indictment  or  informa- 
tion (c),  which  charge  a  party  with  crimes  injurious  to  his  fame  and 
reputation,  and  tend  to  deprive  him  of  his  liberty ;  or  whether  such 

(a)  Mank  y.  Vauhan  and  another^  Cro.      for  procuring  another  to  be  indicted  for 
Elh.  701 ;  MilU  v.  Milhf  Cro.  Car.  239.        treason  or  felonry  where  life  was  in  danger. 

(b)  See  the  opinions  of  Holt,  C.  J.,  and      Ld.  Raym.  379. 

Drebpf  C.  J.,  that  a  conspiracy  lies  only  (c)  Moore  v.  Shutter,  2  Show.  295. 
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malice  is  evinced  by  malicious  arrests,  or  by  exhibiting  groundless 
accusations,  merely  with  a  view  to  occasion  expense  (d)  to  the 
party,  who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to  the 
party  injured.  It  may  be  brought  against  one  only  (e)  ;  and  where 
it  is  brought  against  two  or  more  defendants,  although  a  conspiracy 
be  alleged  in  the  declaration,  and  a  verdict  be  found  for  ail  the 
defendants  except  one,  yet  the  plaintiff  will  be  entitled  to  judg^ 
ment  (/).  On  the  contrary,  the  action  for  a  conspiracy  must  be 
broi.;^ht  against  two  persons  at  the  least  ($r),  because  the  gist  of  the 
action  is  the  conspiracy ;  and  if  one  only  be  found  guilty  (A),  or  if 
all  except  one  are  discharged  by  matter  of  law  (i),  tne  action  fails. 
And  to  maintain  an  action  for  a  conspiracy,  the  party  indicted  must 
have  been  acquitted  upon  a  good  indictment  (A),  by  verdict,  for 
such  is  the  language  of  the  writ,  ^^  legitimo  modo  acquietatuSy*  or 
"  lawfully  acquitted  ;""  which  imports  such  an  acquittal  of  the  crime 
charged  as  wUl  entitle  the  party  to  plead  outer  foits  acquit^  in  case 
he  be  afterwards  prosecuted  for  the  same  cnme  (Z).  But  in  an 
action  on  the  case  for  a  malicious  prosecution,  it  is  not  necessary 
that  the  plaintiff  should  allege  or  prove  such  an  acquittal ;  for 
it  may  be  brought  under  circumstances  which  preclude  the  possi- 
bility of  such  an  acquittal :  as,  1st,  where  a  bill  of  indictment  has 
been  preferred,  and  returned  ignoramus  (m).  2ndly,  where  the 
indictment  has  been  prefen*ed  coram  non  judice  (n).  And,  lastly, 
where  a  party  has  been  acquitted  on  a  defect  in  the  indictment  (o). 
Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on  the  ground 
of  the  insufficiency  of  the  indictment  was  a  material  objectioDi 
where  the  subject-matter  of  the  indictment  did  not  affect  the  repu- 
tation of  the  party  accused,  and  he  had  not  been  imprisoned ;  be- 
cause scandal  and  imprisonment  were  at  that  time  considered  as 
the  only  kinds  of  damage  for  which  this  action  would  lie.  But  it 
having  been  decided,  in  the  case  of  Savile  v.  Roberts  {p\  that  the 
expense  incurred  by  a  groundless  prosecution,  without  scandal  or 
imprisonment  of  the  party  accused,  was  sufficient  to  support  this 
action  where  the  indictment  was  good,  quoad  the  damage ;  it  was 
shortly  afterwards  holden,  in  a  case  (q)  wnere  the  subject-matter  of 
the  indictment  did  not  affect  the  reputation  of  the  plaintiff,  and 
where  the  only  damage  which  the  plaintiff  had  sustained,  was  the 
expense  attending  the  prosecution,  that  this  action  might  be  main- 

(d)  Jonei  Y.  Gw^n,  GUb.  R.  185  ;  10  (0  Gilb.  199. 

Mod.  148,  214.  (m)  Payn  v.  Porter,  Cro.  Jac  490; 

(e)  Milli  V.  MiiUf  Cro.  Car.  239.  Agr.  2  Roll.  R.  188. 

(/)  Price  V.  Crq/Hi,  Sir  T.  Raym.  180 ;  (n)  1  Roll.  Abr.  112,  pi.  9. 

Pollard  Y.  EvanM  and  othert,  2  Show.  50.  (o)  Jonet  Y.  Gwytm,  Gilb.  185 ;  Wieii 

See  also  SubUy  y.  Moit,  1  Wils.  210.  y.  Fentham,  4  T.  R.  247. 

(g)  F.  N.  B.  260,  4to  ed.  1755.  (p)  Salk.  13  ;  Garth.  416;  Ld.  Raym. 

(A)  28  Ass.  12,  cited  in  P.  N.  B.  260.  374,  8.  C. 

(0  lb,  in  nota,  (q)  Jones  x,  Gwynn,  Gilb.  185 ;  10  Mod. 

[k)  Bro.  Conspiracie,  pi.  23.  148,  214. 
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tained,  jJthou^  the  plaintiff  had  been  proaecnted  on  an  insufficient 
indictment.  The  decision  of  SavUe  ▼•  RoherU^  has  been  confirmed 
br  tiie  case  of  jSmt^A  ▼.  jERaron,  Str.  977,  more  Ailly  reported  in  Oa. 
Temp.  Httrdw.  64,  where  it  was  adjudged,  that  a  husband  alone 
mig^  maintain  an  action  for  the  midicious  prosecution  of  his  wife, 
tlM  expenses  of  which  had  been  defrayed  hy  tne  husband.  The  case 
oi  Jtmes  v.  Choynn,  was  recognized  in  Chambers  v.  Robinson^  Str. 
rai,  and  in  Wicks  ▼.  Fentham^  4  T.  R.  247 ;  where  it  was  holden, 
that  this  action  would  lie,  although  plaintiff  had  been  acquitted  on 
a  defect  in  the  indictment,  the  subject-matter  of  which  did  not 
aflfect  his  reputaticm.  See  also  Pifpett  v.  Hecam^  5  B.  &  A.  634; 
where  it  was  holden,  that  an  action  would  lie  for  the  malicious 
prosecution  of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are,  the 
malice  of  the  defendant,  either  express  (1)  or  nnplied  (r)  ;  want  of 

(r)  Pmredl  y.  Ifacnomora,  9  East,  361. 


(1)  If  the  indictment  be  found  by  the  mnd  juiy,  the  plaintiff  most 

rre  express  malice,  per  Holty  C.  J.,  Lord  Raym.  881,  unless  the  facts 
within  the  knowlMge  of  the  defendant.  ParroU  ▼.  Fiskwick,  Bull. 
N.  P.  14,  dted  b;^  Park,  J.,  in  WilUms  y.  Ta^hr,  6  Binsh.  189 ;  but  in 
a  fbUer  note  of  tms  case,  9  East,  362,  n.  (b),  it  appears  that  this  position 
is  hardly  warranted.  The  case  was  this :  in  an  action  for  maHdously 
indicting  the  plaintiff  for  perjury,  where  the  indictment  was  found,  and 
the  plaintiff  acquitted  by  verdict.  Lord  Mtms field,  in  summing  up,  said 
it  was  not  necessary  to  prove  express  malice,  ror  if  it  appeared  that  there 
was  no  probable  cause,  that  was  sufficient  to  prove  an  implied  malice, 
which  was  all  that  was  necessary  to  be  proved  to  support  this  action.  For 
in  this  case  all  the  facts  lay  in  the  defendant's  own  knowledge;  and  if  there 
were  the  least  foundation  for  the  prosecution,  it  was  m  his  power,  and 
incumbent  on  him  to  prove  it.  Verdict  for  plaintiff,  50^.  damages.  N. 
The  indictment  was  for  perjury  committed  on  the  trial  of  an  action  for 
uae  and  occupation,  brought  by  the  defendant  against  the  plaintiff's 
master.  ''  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  be 
proved,  at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbent  on  the 
defendant  to  show,  on  the  other  side,  that  there  was  a  probable  cause ; 
but  where  the  indictment  is  quashed,  it  is  necessary  for  the  plaintiff  to 
prove  eiq)ress  malice."  Per  Burnett,  J.,  in  Hunter  v.  French,  WiUes, 
520.  In  Lilwal  v.  Stnallman,  Hereford  Summer  Assizes,  1753,  MSS., 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing  a  shovel, 
value  lid.;  it  was  objected,  that  express  malice  had  not  been  proved. 
Foster,  J.,  overruled  the  oUection ;  observing,  that  where  the  indictment 
is  for  felony,  there  the  eviaence  of  malice  shall  be  left  to  the  jury,  and 
the  defendant  shall  not  object  that  express  malice  is  not  proved.  But  in 
indictments  for  misdemeanours,  it  was  for  some  time  a  question  whether  an 
action  would  lie :  but  it  was  determined,  at  last,  an  action  would  lie ;  but 
in  such  action  evidence  of  express  malice  must  be  given.  In  action  for 
malicious  prosecution,  if  the  indictment  was  not  found,  that  circumstance 
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probable  cause  (s) ;  and  an  injury  sustained  by  the  plaintiff,  hf 
reason  of  the  malicious  prosecution,  either  in  his  person  by  impn*- 
sonment,  his  reputation  by  the  scandal,  or  in  his  property  by  the 
expense.  If  the  plaintiff  cannot  prove  any  such  injury,  he  cannot 
maintain  the  action  (t).  It  lies  on  the  plaintiff  to  give  primd  facie 
evidence  (u)  of  want  of  probable  cause ;  but  slight  evidence  (:r)  is 
sufficient  to  throw  the  onus  on  the  defendant  of  showing  that  there 
was  probable  cause. 

In  Incledon  v.  Berry ^  Devonshire  Summer  Ass.  1805,  1  Campb. 
203,  n.  (a),  recognizea  by  Dallasy  C.  J.,  in  Turner  v.  Turner^ 
Gow's  N.  P.  C.  20,  in  an  action  for  maliciously  indicting  plaintiff 
for  perjury.  Lens,  Seijt.,  for  the  plaintiff,  having  proved  express 
malice,  contended,  that  it  was  not  necessary  for  him  to  proceed  any 
further,  and  that  it  lay  on  the  defendant  to  show  probable  cause  for 
having  instituted  the  prosecution ;  but  Le  Blanc ^  J.,  ruled,  that 
some  evidence  (though  slight  evidence  would  be  sufficient)  must  be 
given  on  the  part  of  the  plaintiff  of  want  of  probable  cause,  before 
the  defendant  could  be  called  upon  for  his  defence.  In  Wallis  v. 
Alpine,  1  Campb.  204,  n.  Lord  Ellenborough,  C.  J.,  held,  that 
plaintiff  was  not  excused  from  giving  evidence  of  want  of  probable 
cause,  from  the  circumstance  of  defendant,  who  had  commenced  a 
prosecution,  having  neglected  to  prefer  a  bill  of  indictment. 

'^  The  essential  ground  of  this  action  is,  that  a  legal  prosecution 
was  carried  on  without  probable  cause.  We  say  this  emphatically, 
because  every  other  allegation  may  be  implied  from  this ;  but  this 
must  be  substantively  proved,  and  cannot  be  implied.  From  the 
want  of  probable  cause,  malice  may  be,  and  most  commonly  is,  im- 

f>lied.  The  knowledge  of  the  defendant  is  also  implied.  A  man, 
rom  a  malicious  motive,  may  take  up  a  prosecution  for  real  guilt, 
or  he  may,  from  circumstances  which  he  really  believes,  proceed 
from  apparent  guilt ;  and  in  neither  case  is  he  liable  to  this  kind  of 
{Motion  {y). — "  The  question  of  probable  cause  is  a  mixed  proposition 
of  law  and  fact.     Whether  the  circumstances  alleged  to  show  it 

r#)  Farmer  v.  DarHmg,  4  Burr.  1971.  (x)  Cotton  v.  Jmneg,  1  B.  &  Ad.  1S8. 

[/)  Byne  v.  Moore,  5  Taunt.  187.  (y)  Johmtone  v.  Sutton,  1 T.  R.  544, 6 ; 

[if)  Willant  V.  Taylor,  6  Bing^.  183 ;  see  MicheU  v.  Williami,  11  M.  &  W.  205. 
affirmed  on  error,  B.  R.,  2  B.  &  Ad.  845. 


shows  primd  facie  that  there  was  no  probable  cause,  and  consequently 
that  there  was  malice,  until  it  be  disproved.  If  the  indictment  was 
found,  it  throws  the  proof  of  want  of  probable  cause  and  of  malice  on 
plaintiff;  but  in  that  case,  if  want  of  probable  cause  be  fully  proved,  that 
is  evidence  to  a  jury  of  malice,  without  showing  express  declaratioiia, 
or  other  circumstances  of  malice.  Hilditch  v.  £!yles,  C.  B.,  London 
Sittings,  H.  29  Geo.  III.,  coram  Wilson,  J.,  confirmed  by  the  court,  on 
motion  for  new  trial.  Holroyd's  MSS.  See  Dubois  v.  Keats,  11  A.  & 
E.  329;  3  P.  &  D.  306. 
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probable  or  not  probable  are  true,  and  existed,  is  a  matter  of  fact : 
but  whether,  supposing  them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law  ^  {z). — '^  The  question  of  probable  cause,  arising 
upon  the  facts  proved  or  admittea,  is  a  Question  for  the  court,  and 
in  general  the  plaintiff  must  give  some  evidence  showing  the  absence 
of  probable  cause.  But  such  evidence  is,  in  effect,  the  evidence  of  a 
negative ;  and  very  slight  evidence  of  a  negative  is  sufficient  to  call 
upon  the  other  party  to  prove  the  affirmative,  especially  where  the 
nature  of  the  affirmation  is  such  as  to  admit  of  proof  by  witnesses, 
and  cannot  depend  upon  matters  lying  exclusively  within  the  party^s 
own  knowledge,  as  m  some  cases  of  crimmal  prosecution  it  may 
do  "(a). — "  It  is  difficult  to  lav  down  anv  general  rule  as  to  the 
cases  where  the  opinion  of  a  jury  should  or  should  not  be  taken. 
I  have  considered  the  correct  nile  to  be  this :  if  there  be  any  fact  in 
din>ute  between  the  parties,  the  judge  should  leave  that  to  the  jurv, 
telling  them,  if  they  should  find  in  one  way  as  to  that  fact,  then,  m 
his  opinion,  there  was  no  probable  cause,  and  their  verdict  should 
be  for  the  plaintiff;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant "  (b).  It  is  a  question 
for  the  jury,  whether  the  facts  brought  forward  in  evidence  be  true 
or  not,  but  what  is  reasonable  or  probable  cause  is  matter  of  law  (c). 

By  analogy  to  the  action  for  a  malicious  prosecution  (<f),  the  law 
in  modem  tunes  has  permitted  an  action  to  be  maintained  for  mali- 
ciously arresting  or  holding  a  party  to  bail,  either  where  there  is 
not  any  debt  due,  or  where  the  party  is  held  to  bail  for  a  larger  sum 
than  is  really  due.  As  in  the  analogous  action  for  a  malicious 
prosecution,  it  must  appear  that  the  prosecution  is  determined  (e) ; 
so  in  the  action  for  a  malicious  arrest,  it  must  be  stated  in  the  decla- 
ration, that  the  first  action  has  been  determined.  This  allegation 
must  also  be  proved  (/) ;  and  it  is  not  sufficient  for  this  purpose  to 
put  in  a  judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
to  prove  that  the  costs  were  paid  accordingly  (^).  But  proof  that 
no  declaration  was  filed  or  delivered  within  a  year  after  the  return 
of  the  writ  is  sufficient  (A)  to  show  a  determination  of  the  suit. 
The  termination  must  be  such  as  to  furnish  primd  facie  evidence, 


(z)  Per  Lord  Mansfield,  C.  J.,  and 
Lord  Loughborough,  C.  J.»  in  Sutton  v. 
Jokntione,  1  T.  B.  545,  and  per  Tindal, 
C.  J.,  deHvering  judgment,  Willana  v. 
TVy/or,  6  Bingh.  186.  See  also  Golding 
V.  Crowle,  Bull.  N.  P.  14 ;  Say.  B.  1,  5.  C.  ; 
DatU  V.  Hardy,  6  B.  &  C.  225 ;  Mutgrove 
V.  Newell,  1  M.  &  W.  582 ;  1  Tyrw.  & 
Gr.  957. 

(tf)  Per  Ld.  Tenterden,  C.  J.,  delivering 
judgment  of  the  court  in  Cotton  v.  James, 
1  B.  &  Ad.  133. 

(b)  Per  Ld.  Tenterden,  C.  J.,  Blach- 
ford  V.  Dod,  2  B.  &  Ad.  184,  cited  arg. 
James  v.  Phelps,  3  P.  &  D.  233 ;  11  A. 


&  E.  483.  See  further  on  this  subject, 
McDonald  v.  Rooke,  2  Bingh.  N.  C.  217  ; 
Panton  t.  Williams,  Ex.  Chr.,  2  Q.  B. 
169 ;  1  G.  &  D.  504  ;  Broad  v.  Ham,  5 
Bingh.  N.  C.  722. 

(c)  Ponton  V.  Williams,  ub,  sup, 

(d)  Admitted  in  Goslin  v.  Wileock,  2 
Wils.  305,  per  Ld.  Camden,  C.  J. 

(0  Parker  v.  Langley,  Gilb.  R.  163, 
adjudged  on  special  demurrer. 

(/)  NorrUh  v.  Richards,  3  A.  &  E. 
733;  5  Ncv.  &  M.  268,  8,  C;  Combe  v. 
Capron,  1  M.  &  Rob.  398. 

(g)  1  Esp.  N.  P.  C.  80. 

(A)  Pierce  v.  Street,  3  B.  &  Ad.  397. 
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that  the  action  was  without  foundation.  Termination  of  cause  by 
8 tet  processus f  by  consent  of  parties,  is  not  sufficient  (i).  So  in  an 
action  for  a  malicious  presentment  in  the  Ecclesiastical  Court,  it 
must  appear  that  the  presentment  (k)  has  been  determined.  To  sup- 
port an  action  for  a  malicious  arrest,  malice,  and  that  the  arrest 
was  without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not  proceeding  in  an  action  is  not  evidence  of  itself  alone 
sufficient  to  support  this  action  (/).  But  where  there  are  mutual 
dealings  between  two  parties,  and  items  known  to  be  due  on  each 
side  of  the  account,  an  arrest  for  the  amount  of  one  side  of  the 
account,  without  deducting  what  is  due  on  the  other,  is  malicious, 
and  without  probable  cause (m).  So  where  A.  arrested  B.  on  an 
affidavit  of  debt  for  money  paid  to  his  use,  but  did  not  declare  until 
ruled  to  do  so,  and  afterwards  discontinued  the  action,  and  paid  the 
costs ;  it  was  holden  (n),  that  this  was  sufficient /^rim^yaci^  evidence 
of  malice,  and  of  the  absence  of  probable  cause.  A.,  to  whom  a 
sum  of  money  was  owing  from  B.  (o),  sued  out  a  writ  against  B., 
for  the  purpose  of  holding  him  to  bail :  before  the  writ  was  served, 
B.  went  to  the  house  of  A.  and  paid  the  debt,  but  A.  did  not  inmie- 
diately  after  such  payment  countermand  the  writ ;  in  consequence  of 
which  B.  was  arrested,  and  kept  in  prison  for  several  hours :  B. 
thereupon  brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt,  it  became  the  duty  of  A.  to  have  countermanded 
the  writ,  and  that  he  had  wrongfully  neglected  so  to  do,  by  reason 
whereof  he  was  arrested  :  it  was  holden,  that  the  action  would  not 
lie  :  £^e,  C.  J.,  observing,  that  the  plaintiff  ought  to  have  inquired, 
at  the  time  when  he  paid  the  debt,  whether  any  writ  had  been  sued 
out,  and  offering  to  pay  whatever  costs  were  incurred  thereby,  to 
have  requested  a  countermand,  which  he  might  take  to  the  sheriff. 
And  Heath,  J.,  said,  '^  This  action  is  founded  on  mere  nonfeasance, 
and  no  case  or  precedent  has  been  cited  to  show  that  such  an  action 
was  ever  maintained.  All  the  cases  of  arrest,  and  holding  to  bail 
without  cause,  are  founded  on  malice.'*^  In  like  manner  it  has  been 
holden  (p),  that  evidence  of  suing  out  a  writ  and  arresting  a  party 
thereon,  after  the  debt  has  been  discharged  and  a  receipt  given, 
will  not  be  sufficient  to  maintain  an  action  of  this  kind  in  a  case 
where  actual  malice  was  not  proved,  and  the  facts  of  the  case  pre- 
cluded any  inference  of  malice.  Malice  is  a  question  of  fact  for  the 
jury,  and  the  jury  may  (9),  but  are  not  bound  to,  imply  malice  from 
want  of  probable  cause.  An  action  on  the  case  may  be  maintained 
for  maliciously  impleading  and  causing  the  plaintiff  to  be  excom- 

(t)  Wilkituon  v.  Howel,  M.  &  Malk.  317,andi>v<«  v.lform,  4  Tyr.  914.  See 

495,  Tenterdenf  C.  J.,  confirmed  by  court.  also  Sason  v.  Browne,  1  Nev.  &  P.  661 ; 

k)  FUher  v.BrUtow,  1  Doug.  215.  6  A.  &E.  652 ;  Heywood  v.  CoUinge,  9  A. 

/)  Sinclair  v.  Eldrtd,  4  Taunt.  7.  &  E.  268. 

m)  Atutin  t.  Debnam,  3  B.  &  C.  139.  {p  )  Oibion  v.  Ckaien,  2  Bot.  &  Pnl. 

in)  Niehohon  v.  Coghill,  4  B.  &  C.  21.  129. 

(o)  8eheibelY,P^rbaim,l  Bos.  &PuL  (q)  Mitchell   v.  Jenkim,  5  B.  &  Ad. 

388,  recognized  in  Page  v.  Wipte,  3  East,  588  ;  2  Nev.  &  Man.  301. 
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mumoated  in  tiie  BlcdeBiastical  <yOiirt  (r),  whereby  he  was  taken 
upon  an  excam.  cap,  and  imprisoned,  until  he  procured  himsdf  iio 
be  absolved.  The  plaintiff  declared  («),  that  the  defendant  had 
sued  out  2i.fi.  fa.  upon  a  judgment  given  against  the  plaintiff  for  the 
defendant  in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned  that 
the  goods  remained  in  his  hands  for  want  of  purchasers,  and  that 
the  defendant,  well  knowing  this^  to  the  intent  to  vex  the  plaintil^ 
sued  out  another^. /a.,  under  which  the  sheriff  levied  the  money 
on  other  goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant. 
After  Not  Ouilty  pleaded,  and  verdict  for  plaintiff ;  it  was  holden,  on 
motion  in  arrest  of  judgment,  that  the  action  was  maintainable : 
Hobartf  C.  J.,  (who  dehvered  the  opinion  of  the  court,)  observing, 
that  the  plaintiff  was  twice  vexed  wUfuUy  by  the  defendant,  who 
had  first  one  execution  inchoate,  which  he  ought  to  have  completed, 
knowing  it,  and  not  to  have  taken  another :  for  else  he  might  take 
twenty  executions.  An  action  on  the  case  will  lie  against  a 
governor  for  maliciously,  and  without  probable  cause,  suq)endinff 
plaintiff  from  a  civil  office  {t).  So  an  action  will  lie  for  falsely  and 
malicioudy  suing  out  a  commission  of  bankruptcy  asainst  the 
plaintiff (tt),  which  was  afterwards  superseded  (2) ;  and  in  such 
action  it  cannot  be  objected,  at  least  after  verdict,  that  it  is  not 
averred  in  the  declaration,  that  the  plaintiff  had  not  at  any  time 
committed  an  act  of  bankruptcy.  Formerly,  to  prove  that  the  com- 
mission had  been  superseded,  it  was  necessary  to  produce  {x)  the 
writ  of  supersedeas  under  the  Oreat  Seal :  but  now  the  Chancellor's 
order  has  the  effect  (y)  of  a  supersedeas.  It  seems,  that  the  mere 
order  for  annulling  the  fiat  is  not  evidence  of  want  of  probable 
cause,  as  that  may  have  proceeded  on  strict  legal  grounds  {z). 
An  action  will  not  lie  against  a  person  (a)  exhibiting  an  information 
for  intention  to  land  goods  without  paying  duty,  if  the  goods  are 
condemned  by  the  sub-commissioners,  though  the  commissioners  of 
appeal  reverse  the  condemnation;  for  the  judgment  of  the  sub- 
commissioners  shows  that  there  was  a  foundation  for  the  infor- 
mation. Where  a  justice  of  the  peace  maliciously  grants  a  warrant 
asainst  another  (6),  without  any  information,  upon  a  supposed  charge 
of  felony,  the  remedy  against  the  justice  is  by  an  action  of  trespass 

(r)  Hoekimg  y.  Matthews,  1  Ventr.  86.  (v)  See  ante,  p.  288. 

($)  Waterer   v.  Frtemaih    Hob.   205,  (z)  See  the  opinion  of  Tindalf  C.  J.,  as 

26o ;  1  Brownl.  12.  to  the  effect  of  a  mere  supenedeasy  Hay  v. 

(0  Buthtrland  v.  General  Murray,  1  Weakley,  5  C.  &  P.  361. 

T.  R.  538.  (a)  Reynolda  v.  Kennedy,  1  Wils.  232, 

(«)  ChiqifmaH  v.   Piekereyill,  2  Wils.  on  error  from  Ireland. 

146.  (b)  M^rym  v.  Hughee,  2  T.  R.  225. 

(r)  Pojm/ofli  V.  Foreter,  3  Campb.  58. 


(2)  See  Whitworth  v.  HaU,  2  B.  &  Ad.  696.     For  another  remedy  in 
this  case,  see  €mte,  p.  265,  and  Smith  v.  Broamhead,  7  T.  R.  300. 
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vi  et  armiif  and  not  bj  action  on  the  ease  (8).  Bat  a  magistrate  is 
not  liable  for  a  mere  error  in  judmient,  if,  when  a  charge  is  before 
him,  he  does  not  exceed  his  jurisdiction.  Magistrates  ought  not  to 
frame  depositions  in  the  woras  of  acts  of  parliament^  but  that  alone 
will  not  make  their  conduct  malicious.  Hence,  where  a  magistrate 
committed  to  prison  as  a  felon  the  plaintiff,  against  wh6m  a  charge 
had  been  made  of  maliciously  cutting  down  a  tree,  which  grew  on 
land  in  his  own  occupation,  the  property  of  A. ;  it  was  holden  (c), 
that  defendant  was  not  liable.  A.,  a  captain  in  the  navy,  was 
accused,  by  his  conunander-in-chief,  of  neglect  of  duty,  disobedi- 
ence of  orders,  &c.  A.,  having  been  tried  by  a  court-martial,  was 
honoiu*ably  acquitted,  after  which  he  brought  an  action  in  the  Court 
of  Exchequer,  against  his  commander,  for  a  malicious  prosecution. 
A  verdict  having  been  found  for  the  plaintiff;  a  motion  was  made  in 
arrest  of  judgment,  which,  after  a  very  elaborate  discussion,  was 
refused  (d)  ;  but  the  defendant  afterwards  brought  a  writ  of  error 
in  the  Exdiequer  Chamber,  where  the  judgment  of  the  Court  of  Ex- 
chequer was  reversed  {e).  This  reversal  was  afterwards  affirmed 
in  the  House  of  Lords  (/).  An  action  will  not  lie  to  recover 
damages  (^r)  sustained  by  the  plaintiff  in  defending  a  vexations 
ejectm^it  brought  against  him  by  the  defendant,  in  which  the 
nominal  plaintiff  has  been  non-prossed  (4). 


II.  Oftlie  Declaration,  p.  1069 ;  Defence,  p.  1071 ; 

Evidence,  p.  1072. 

The  declaration  must  state  all  the  material  circumstances  attend- 
ing the  malicious  prosecution,  and  how  it  was  disposed  of  (A)  ;  be- 
cause, until  that  be  determined,  it  cannot  be  known  whether  the 
prosecution  were  malicious  or  not(t),  and  this  absurdity  might 

[c)  MilU  V.  ColhU,  6  Bingli.  85.  205. 

\i)  Sutton  V.  Jokmtone,  1  T.  R.  501.  (A)  ArumdM  v.  TVfyvno,  Y^.  116. 

[e)  lb.  550.  (i)  Lnm  y.  Fkarr^,  Str.  114 ;  Patktr 

f)  1  Bro.  P.  C.  76,  Tomlin's  ed.  y.  Langky,  Gilb.  R.  163. 

r)  Pwrton  V.  HonnoTt  1  Bob.  &  Pal. 


(3)  **  Where  the  immediate  act  of  imprisonment  proceeds  fttxm  the 
defendant,  the  action  must  be  trespass,  and  trespass  only ;  but  where  the 
act  of  imprisonment  by  one  person  is  in  consequence  of  information  from 
another,  there  an  action  upon  the  case  is  the  proper  remedy,  because  the 
injury  is  sustained  in  consequence  of  the  wrongful  act  of  that  other."  Per 
AMuret,  J.,  S.  C. 

(4)  Under  what  circumstances  an  action  will  lie  for  a  malicious  and 
vexatious  euit,  see  notes  on  Co.  Litt.  161,  a.  (4)  IV.,  and  Martin  ▼.  Lin- 
coln, M.  27  Car.  II.  C.  B.,  Bull.  N.  P.  13. 
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follow,  that  plaintiff  might  recover  in  the  action,  and  yet  be  after- 
wards convicted  on  the  original  prosecution  (5).  Care  must  be 
taken  in  framing  the  declaration  so  as  to  avoid  any  objection  being 
raised  on  the  ground  of  a  variance.  For  where  in  the  declaration  it 
was  stated,  that  the  trial  and  the  acquittal  both  took  place  '*  in  the 
court  of  our  lord  the  king,  before  the  king  himself;"  and  upon  the 
production  of  the  record  m  evidence,  it  appeared,  that  the  trial  was 
before  the  Chief  Justice,  at  Nisi  Prius,  and  that  the  acquittal  was 
by  the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  fatal  (A).  But  where  the  allegation  was,  ^'that  the  plain- 
titty  by  a  jury  of  the  county  of  ,  was  duly  and  in  a 

lawful  manner  acquitted ;"  and  by  the  record  it  appeared, ''  that  the 
jury  found  the  plaintiff  Not  GruiltVy  and  upon  that  verdict  the  jW^- 
ment  of  the  court  was,  that  the  plamtiff  should  go  thereof  acquitted:" 
it  was  holden  sufficient,  by  construing  the  words  reddendo  singula 
singulis,  that  the  plaintiff  was  duly  acquitted  by  the  jury,  that  is, 
found  not  guilty  of  the  facts,  and  in  a  lawful  manner  acquitted;  that 
is,  by  the  judgment  of  acquittal  pronounced  by  the  court  (/).  If  it 
appear  on  the  face  of  the  declaration,  that  the  court  in  which  the 
inoictment  was  tried  had  authority  to  hear  and  determine  upon  it,  it 
is  sufficient ;  and  there  is  not  any  necessity  for  copying  exactly  the 
style  of  the  record;  but  if  the  declaration  describe  a  court  of  incom- 
petent authority,  it  is  bad.  This  distinction  may  be  illustrated  by 
the  following  case : — The  declaration  stated  plaintiff  to  have  been 
indicted  at  the  general  quarter  sessions  (m),  and  by  the  record  it 
appeared  that  he  had  been  indicted  at  the  general  sessions ;  the 
word  quarter  was  rejected  as  surplusage,  because  plaintiff  had  been 
indicted  for  an  offence  cognizable  at  the  general  sessions  ;  but  if  the 
offence  had  been  cognizable  only  at  the  qttarter  sessions^  the  declara- 
tion would  have  been  bad.  So  where  it  was  stated  in  the  declara- 
tion (n),  that  the  plaintiff  had  been  indicted  as  a  conmion  barrator 
before  certain  justices,  ad  felonias,  &c.,  nee  non  ad  pacem  conser- 
vandam  assignat.,  and  defendant  having  demanded  oyer  of  the  in- 
dictment, it  was  certified  to  have  been  taken  before  certain  justices 
ad  pacem  conservandam  assignat.;  it  was  holden,  that  the  action  lay, 
on  the  ground  that  the  justices  mentioned  in  the  indictment  were 
not  justices  of  another  nature  or  power  than  those  which  were  men- 
tioned in  the  declaration  ;  both  were  justices  of  the  peace,  and  such 

(k)  Woodford  v.  AMhley,  11  East,  508.  (m)  Busby  v.  Watfon,  2  Bl.  1050. 

(/)  Hunter  v.  French,  ^Ues,  517.  (n)  Barnes  v.  Constaniine,  Yelv.  46. 


(5)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v.  Gunton, 
1  Saund.  228,  because  it  will  be  presumed  that  it  has  been  proved  at  the 
trial.  Per  Denison,  J.,  in  Panton  v.  Marshall,  B.  R.  M.  28  Greo.  II., 
MSS.  But  the  want  of  an  allegation  of  malice  is  not  cured  by  verdict, 
but  judgment  will  be  arrested.     Saxon  v.  Castle,  6  A.  &  £.  652. 
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as  had  power  to  receive  such  manner  of  indictment.  It  was  admit- 
ted, however,  if  the  declaration  had  mentioned  justices  of  assize,  and 
the  certificate  had  been  of  a  thing  taken  before  justices  of  gaol  deli- 
very, the  variance  would  have  been  fatal,  for  they  are  distinct  in 
power.     See  stat.  3  &  4  Will.  IV.  c.  42,  s.  23,  ante^  p.  643. 

Defence. 

Money  cannot  be  paid  into  court  (o).  The  usual  defence  to  this 
action  is,  that  the  defendant  had  reasonable  or  probable  grounds  of 
suspicion  against  the  plaintiff.  It  is  not  necessary  that  these  grounds 
should  be  legal  grounds ;  for  if  it  can  be  inferred,  from  the  circumr 
stances  of  the  case,  that  the  defendant  was  not  actuated  by  any  im- 
proper motive,  but  an  honest  desire  to  bring  a  supposed  offender  to 
justice,  it  will  be  a  sufficient  answer  to  this  action  (v  )  ;  because  such 
circumstances  tend  to  disprove  that  which  is  of  the  essence  of  the 
action,  viz.  the  malice  of  the  defendant  in  preferring  the  charge. 
This  defence  of  probable  cause  ought  not  {q)  to  be  pleaded  speciidly 
bv  the  defendant,  inasmuch  as  it  may  be  given  in  evidence  under 
the  general  issue,  Not  Guilty.  In  case  for  a  malicious  arrest,  the 
plea  of  Not  Guilty  puts  in  issue  merely  the  malicious  arrest  witliout 
probable  cause  ;  the  averment  of  the  discontinuance  of  the  suit  is  a 
material  allegation,  which  should  be  denied  specially  (r).  So  in  an 
action  for  maliciously  proceeding  to  outlawry,  which  was  afterwards 
reversed,  the  general  issue,  Not  Guilty,  only  puts  in  issue  the  exist- 
ence of  reasonable  and  probable  cause,  and  not  the  reversal  of  the 
outlawry  (s).  In  case  for  maliciously  and  without  probable  cause 
laying  an  information  on  the  Game  Laws,  it  appeared  that  there  had 
been  a  conviction  and  no  appeal.  The  court  held  (t)y  that  as  the 
defendant  had  acquiesced  in  the  conviction,  this  was  evidence  of 
probable  cause ;  and  so  the  action  could  not  be  maintained. 

To  a  declaration  for  procuring  a  false  and  malicious  charge  to  be 
made  against  the  plaintiff  before  a  magistrate,  and  proceedings  to 
be  taken  thereon  without  any  reasonable  or  probable  cause ;  the 
defendant  pleaded,  that  he  the  defendant  procured  the  charge  to  be 
made  '^  upon  and  with  a  reasonable  and  probable  cause ;"  and  then 
proceeded  to  state  what  that  reasonable  and  probable  cause  was,  and 
in  so  doing  alleged  the  several  circumstances  attending  the  transac- 
tion out  of  which  the  charge  before  the  magistrate  arose.  Special 
demurrer,  alleging,  that  the  plea  did  not  contain  any  allegation, 
that  the  defendant,  at  the  time  he  caused  the  charge  to  be  made, 
had  been  informed  of,  or  knew,  or  in  any  manner  acted  on,  those 

(o)  See  Stat.  3  &  4  WiU.  IV.  c.  42,  8. 21.  3  P.  &  D.  127 ;  11  A.  &  E.  98,  S.  P. 

(p)  Coxe  V.  Wirrall,  Cro.  Jac.  193,  (r)  TTa/iJfw  v.  JDee,  5  M.  &  W.  270. 

dted  by  Tindalj  C.  J.,  in  delivering  judg-  («)  Drummimd  v.  Pigou, 2  Bingh.  N.  C. 

ment  in  Ponton  v.  WtlHamij'm  Ezch. Ch.,  114 ;  2  Scott,  228,  recognized  in  Aikin' 

2  Q.  B.  169 ;  1  G.  &  D.  504,  ante,  p.  1066.  wn  v.  Raleigh,  3  Q.  B.  79 ;  2  G.  &  D.  611. 

(q)  Cotton  V.  Browne,  3  A.  &  E.  312;  (f)  Mellor  v.  Baddeley,  2  Cr.  &  M. 

4  Nev.  &  M.  831 ;  Hountfield  v.  Drury,  675. 
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circumstances.  The  oourt  held  (u)  the  jdea  bad,  not  in  form  only^ 
but  in  substance,  on  this  jnround  of  objection.  The  defendant  had 
indicted  the  plaintiff  for  felony,  for  maliciously  obstructing  the  air« 
way  of  a  mine ;  it  appeared,  that  the  plaintiff  had  committed  the  act  * 
in  question  under  a  claim  of  right,  and  band  fids.  In  an  action  by 
the  plaintiff  for  a  malicious  prosecution ;  it  was  holden  {x),  that  the 
ludge  ought  to  have  left  it  to  the  jury  to  say,  whether  the  defendant 
Knew,  at  the  time  of  preferring  the  indictment^  that  the  plaintiff  had 
done  the  act  under  a  claim  of  right,  and  bon&fide  ;  for  then  there 
was  not  any  probable  cause  for  a  charge  of  felony. 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  probable 
cause  (y)  for  the  crecutor's  proceeding  to  outlawry,  notwithstanding 
the  creditor  may  know  that  the  debtor  has  an  agent  in  England. 

This  is  an  action  on  the  case ;  and  consecjuently,  if  it  be  not  brought 
within  six  years  next  after  the  cause  of  action,  the  Statute  of  Limitar 
tions  {z)  may  be  pleaded  in  bar. 

Evidence. 

The  plaintiff  must  produce  an  ejcamined  copy  of  the  record  of  the 
indictment ;  and,  where  there  has  been  a  verdict  of  Not  Guilty,  of  the 
acquittal.  Among  the  orders  and  directions  to  be  observed  by 
justices  of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Gar.  II., 
prefixed  to  Kelyng's  Report  of  Crown  Cases,  ed.  1/08,  is  the  fol- 
lowing order,  viz.  "  That  no  copies  of  any  indictment  ^ov  felony  be 
given  without  special  order,  upon  motion  made  in  open  court  at  the 
general  gaol  delivery ;  for  that  the  late  frequency  of  actions  against 

Srosecul^rs,  which  cannot  be  without  copies  of  the  indictments, 
eterreUi  people  from  prosecuting  for  the  king  upon  just  occa- 
sions "(6).  In  Evans  v.  Phillips^  Monmouth  Sum.  Ass.  1763, 
MSS.,  AdamSj  Baron,  (who  had  been  recorder  of  London  for  seve- 
ral years,)  said,  that  in  all  cases  of  indictments  for  misdemeanour, 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases  of  indict- 
ment for  felony^  he  should  look  upon  the  copy  as  a  surreptitious 
record,  and  not  pay  any  regard  to  it,  unless  the  judge  had  been 
applied  to,  and  had  ordered  a  copy.  This  case,  however,  was  over- 
roled  in  Legatt  v.  ToUervey^  14  Elast,  802 ;  where  it  was  holden, 

(«)  DiUgal  y.SighUf,  3  Bin^.  N.  C.  (y)  Drmmmond  v.  Pigau,  2  Bingh.  N. 

950.  C.  114;  2  Scott,  228. 

(#)  Jam§i  V.  PhelpM,  3  P.  &  D.  231 ;  {x)  21  Jac  I.  c.  16. 
11  A.  &  E.  483. 


(6)  **  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  desirous  of 
bringing  an  action,  the  judge  will  not  permit  him  to  have  a  copy  of  the 
record,  if  there  was  probable  cause  for  the  indictment ;  and  he  cannot  have 
a  copy  without  leave."  Per  Holt,  C.  J.,  Ld.  Baym.  253.  But  see  Browne 
▼.  Cumming  and  others,  10  B.  &  C.  70,  73,  n.  (c). 
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that  the  record  of  the  indictment  for  felony,  or  a  true  copy,  must  be 
received  in  evidence,  although  it  does  not  appear  that  the  officer 
producing  the  record,  or  giving  the  copy,  had  any  authority  from 
the  court,  or  any  fiat  from  the  attorney-general  for  that  pur- 
pose. Tiie  distinction  between  felony  and  misdemeanour  was  taken 
by  Lord  Mansfield,  C.  J.,  in  Morrison  v.  Kelly,  B.  R.  Middx. 
Sittings,  1  Bl.  R.  385.  That  was  an  action  for  a  malicious  prose- 
cution, in  indicting  plaintiff  for  keeping  a  disorderly  house.  To 
prove  the  fact,  the  clerk  of  the  peace  for  the  Westminster  sessions 
attended  with  the  original  record  of  the  acquittal.  It  was  objected, 
that  there  ought  to  be  a  copy  of  the  record  granted  by  the  court 
before  which  the  acquittal  is  had,  in  order  to  ground  an  action  for  a 
malicious  prosecution.  But  per  Lord  Mansfield^  although  this  is 
necessary,  where  the  party  is  indicted  for  felony,  yet  the  practice 
is  otherwise  in  cases  of  misdemeanour.  There  is  a  short  note  in 
Strange's  Reports,  firom  which  it  appears  to  have  been  the  opinion 
of  Zee,  C.  J.,  that  if  the  copy  of  the  indictment  has  been  granted  bj 
order  of  court,  it  is  sufficient,  although  it  was  not  granted  to  the 
plaintiff  in  the  action  fo'r  malicious  prosecution,  op  at  his  instance. 
The  plaintiff  and  another  were  indicted  at  the  Old  Bailey  sessions 
for  forgery  (a),  and  acquitted,  and  a  copy  of  the  indictment  granted 
to  Uie  other  only.  In  this  action,  which  was  for  a  malioious  prose* 
cution,  the  plaintiff  offered  the  copy  in  evidence,  and  the  order  at 
the  Old  Bailey  was  read  by  way  of  objection.  But  the  Chief 
Justice  {Lee)  said,  he  would  not  refuse  to  let  tibe  plaintiff  read  it 
(the  copy  of  the  indictment) ;  for  an  order  was  not  necessary  to 
make  it  evidence  (i),  nor  is  it  ever  produced  in  order  to  introduce  %L 
So  the  copy  of  the  indictment  was  read,  and  a  verdict  obtained  for 
the  plaintiff;  which  the  court  refused  to  set  aside. 

If  the  proceeding  was  by  preferring  a  charce  before  a  magistrate, 
the  magistrate  or  his  clert^  should  he  served  with  a  subpoena  duces 
tecum^  to  produce  the  proceedings  (c).  If  the  information  was  laid 
by  the  defendant,  his  taking  the  oath  and  handwriting  should  be 
proved,  as  also  the  issuing  the  warrant  to  the  constable,  &c. ;  tiie 
warrant  must  also  be  produced  and  proved,  and  evidence  must  be 
given  of  the  apprehennon  and  detention  of  the  plaintiff  under  the 
warrant ;  and  his  ultimate  discharge  must  also  be  shown  (d). 

An  averment,  that  the  suit  is  wholly  ended  and  determined,  is 
evidenced  by  proof  of  the  rule  to  discontinue  upon  payment  of  costs» 
and  that  the  costs  were  taxed  and  paid  (e).     So  wnere  a  suit  was 

(a)  Jordam  t.  Letnt,  Str.   1122;    14  (c)  2  Stark.  Law  of  Slander  and  libel, 

East,  305,  n.,  8.  C,  from  Mr.  Ford's  MS.  70,  71,  2nd  edit. 

See  alto  Str.  856,  and  Cadd^  t.  Barlow,  (d)  A. 

I  Man.  &  Ry.  275.  («)  BrMow  ▼.  Hepwood,  I  Stark.  N. 

(6)  Legait  v.  IbiUney,  14  Eaat,  302,  P.  C.  48 1  4  Can^  214,  8.  C    But  aee 

S.  P.     See  also  8iQcMeth  v.  Dt  Tutet,  Watkint  ▼.  Im,  5  M*  ft  W.  870. 
4  Campb.  10. 
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determined  by  a  rule  of  court ;  it  was  holden  f /),  that  the  production 
of  the  rule  oi  court  was  sufficient  evidence  of  that  fact.  This  action 
cannot  be  maintained  without  proof  of  malice,  either  express  or 
implied.  Malice  may  be  implied  from  the  want  of  probable  cause, 
but  that  must  be  shown  by  the  plaintiff.  Proving  an  acquittal  for 
want  of  prosecution  is  not  primd  facie  evidence  of  malice  to  support 
this  action.  In  an  action  for  a  malicious  prosecution  against  the 
defendant  (g)  for  having  indicted  the  plaintiff  for  perjury,  the  proof 
on  the  part  of  the  plaintiff  (in  addition  to  the  formal  proof  of  the 
record  of  acquittal)  was,  that  after  the  indictment  found  was  ready 
for  trial,  the  prosecutor  (the  present  defendant)  was  called,  and  did 
not  appear ;  on  which  the  verdict  of  acquittal  passed.  Lord  Ellevt" 
borough^  C.  J.,  thought  that  this  was  not  sufficient  to  support  the 
action,  without  evidence  of  express  malice,  or  at  least  of  circum- 
stances evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plaintiff.  The 
court  of  B.  R.  afterwards  concurred  in  opinion  with  the  C.  J.  N. 
The  indictment  assigned  the  perjury  on  an  affidavit  made  by  the 

f)lauitiff  swearing  to  words  uttered  by  the  defendant.  In  an  action 
or  a  malicious  prosecution  of  indictment  for  perjury,  the  chief 
justice  allowed  tibie  plaintiff  to  give  in  evidence  an  advertisement 
put  into  the  papers  by  the  defendant  of  the  finding  of  the  indict- 
ment, with  other  scandalous  matter,  although  an  information  had 
been  granted  for  it  as  a  libel ;  not,  as  he  saic^  that  the  jury  were  to 
consider  it  in  damages,  but  only  as  a  circumstance  of  nudice  (A). 
In  an  action  for  a  malicious  prosecution  for  forging  a  note  of  hand, 
four  witnesses  proving  that  the  handwriting  was  not  the  plaintiff's, 
the  judge  directed  the  jury  in  his  favour  (i).  Where  a  person 
prosecutes  on  the  representations  of  others,  he  should  show  that  he 
did  all  he  could,  or  used  proper  and  reasonable  means  and  precau- 
tion, to  discover  the  truth,  and  that  he  acted  on  a  belief  that  he  was 
right ;  otherwise  the  want  of  probable  cause  will  subject  him  to  the 
imputation  of  malice,  and  consequently  to  this  action.  MSS.  It 
must  appear  that  the  plaintiff  was  acquitted  upon  the  prosecu- 
tion (A),  before  the  action  was  brought ;  but  the  day  of  the  acquittal 
is  not  material.  Hence,  where  it  was  stated  in  the  declaration, 
under  a  scilicet,  that  the  acquittal  took  pkij^  on  the  morrow  of  the 
Holy  Trinity,  (which  allegation  was  not  accompanied  with  a  pro  ut 
patet  per  recordum,)  and  by  the  record,  when  produced  in  evidence, 
it  appeared  that  it  took  plaice  on  Tuesday  next  after  Easter  Term ; 
the  latter  day  having  been  before  action  brought,  the  variance  was 
holden  to  be  immaterial,  on  the  ground  that  the  day  mentioned  in 


If)  Brook  V.  Carpenter  t  3  Bingh.  297.  in  which  Pope  v.  Foster  ^  4  T.  R.  590,  was 

(^^  Pureell  y.  Macnamaray  9  Eut,Z6l,  overruled.    See  also  Woodford  v,  Aehley, 

\h)  Chambers  v.  RobineoUy  Str.  691.  2  Campb.  194  ;  Phillips  v.  Shaw,  4  B.  & 

1)  Norris  v.  7V/er,  Cowp.  37.  A.  435  ;  and  Stoddart  v.  Palmer,  3  B.  & 

[k)  Purcell  v.  Macnamara^  9  East,  157,  C.  2. 
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the  declaration  was  not  alleged  as  part  of  the  description  of  the 
record  of  acquittal  (7).  So  where^  in  an  action  for  a  false  return 
to  a  fieri  facias,  the  declaration  stated,  that  the  plaintiff  in  Trinity 
Term,  2  Geo.  IV.,  recovered,  &c.,  "  as  it  appears  by  record,^  and 
the  proof  was  of  a  judgment  in  Easter  Term,  3  Geo.  IV. ;  it  was 
holden  (/),  that  this  was  not  any  variance ;  for  that  the  averment 
"  as  appears  by  the  record,'^  was  surplusage,  and  might  be  rejected, 
inasmuch  as  the  judgment  was  not  the  foundation  of,  but  induce- 
ment to,  the  action.  But  where  a  declaration  against  the  marshal 
for  an  escape  aUeged  that  S.  S.  was  arrested  and  gave  bail,  that 
afterwards  bail  above  was  put  in  before  a  judge  at  chambers,  ^'  as 
appears  by  the  record  of  the  recognizance  ;"  that  S.  S.  surrendered 
in  discharge  of  the  bail  and  afterwards  escaped  :  it  was  holden  (m), 
that  the  averment  was  not  made  out  by  the  production  of  the 
filazcr's  book,  the  entry  therein  importing  that  the  recognizance 
was  taken  before  a  single  judge,  an  examined  copy  of  the  entry  of 
the  recognizance  of  bail,  stating  that  the  recognizance  was  taken 
before  the  court  at  Westminster,  having  also  been  given  in  evidence. 
In  an  action  on  the  case  for  a  malicious  prosecution  (n),  where 
there  was  not  any  person  present  at  the  time  when  the  supposed 
felony  was  committed,  except  defendant's  wife ;  Holt^  C.  J.,  allowed 
the  evidence  of  the  wife,  given  at  the  trial  of  the  indictment,  as 
good  evidence  to  prove  a  felony  having  been  committed.  In  an 
action  on  the  case  for  maliciously  indicting  plaintiff  and  others  for  a 
conspiracy  (o),  the  counsel  for  the  plaintiff  called  one  of  the  grand 
jury,  before  whom  the  bill  of  indictment  had  been  preferred,  and 
found  a  true  bill,  to  prove  that  the  defendant  was  the  prosecutor  of 
the  indictment.  Garrow,  for  the  defendant,  objected  to  his  being 
examined,  observing,  that  the  grand  juryman  could  collect  this 
circumstance  of  defendant's  having  been  the  prosecutor,  from  the 
testimony  only  which  had  been  produced  before  him  in  his  character 
of  grand  juryman,  and  which  by  his  oath  he  was  bound  not  to 

(0  Stoddart  v.  Palmer,  3  B.  &  C.  2.  Kenyon,  C.  J.,  MSS.     See  the  remarks  of 

(m)  Sevan  v.  Jonet^  4  B.  &  C.  403.  Mr.  Starkie  on  this  case  in  vol.  2,  p.  70,  n. 

(n)  Johnson  t.  Browning^  6  Mod.  216.  (p)f  of  the  second  edition  of  his  valuable 

(o)  Sykesj  Gent.,  one^  Sfc*  ▼.  JDtmbar,  treatise  on  Slander  and  Libel. 
Middlesex  Sittings  after  M.  T^4D  Geo.  III. 


(7)  "  There  are  two  sorts  of  allegations ;  the  one  of  matter  of  sub- 
stance, which  must  be  substantially  proved ;  the  other  of  description, 
which  must  be  literally  proved."  Per  Lord  Ellenhorotigh,  C.  J.,  8,  C. 
''Where  the  day  laid  is  made  part  of  the  description  of  the  instrument 
referred  to,  which  instrument  is  necessary  to  be  proved,  the  day  laid  must 
be  proved  as  part  of  that  instrument.  But  where  the  day  laid  is  not  mate- 
rial in  itself,  and  need  not  have  been  proved  as  laid ;  supposing  the  proof 
to  have  been  by  parol,  if  the  fact  proved  will  support  the  declaration,  1  see 
no  ground  for  any  distinction  between  making  such  proof  by  matter  of 
record  or  by  parol."     Per  Lawrence,  J.,  S.  C,  9  East,  162. 

VOL.    II.  2  c 
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diselose ;  bat  Kemycm^  C.  J.,  thongfat  that  the  qnesticm  of  "  who 
was  the  prosecutor  of  the  indictment ! "  was  a  question  of  (act,  the 
disclosore  of  which  did  not  infringe  npon  the  grand  juryman's  oath, 
and  therefore  permitted  him  to  be  examined  as  to  that  point.  Case 
for  a  malicious  prosecution  of  an  indictment  (/?),  whereof  (as  was 
al]^;ed)  plaintin  was  legitimo  modo  acqmetatus;  upon  the  trial  it 
app^ured,  that  he  was  acquitted  no  otherwise  thtti  by  an  eatrj  of  a 
naUe  protequi.  Per  Cur.  ^  This  evidence  does  not  support  the 
dedanition  ;  for  the  nolle  proeequi  is  a  discharge  as  to  the  indict- 
ment, but  it  is  not  an  acquittal  of  the  crime."  In  an  action  for  a 
malicious  arrest,  the  phiintiff  cannot  recover  (q)  dami^ges  for  the 
extra  costs.  If  two  are  found  guilty,  it  must  be  of  joint  acts  (r), 
and  the  damages  must  be  joint.  Action  for  malicious  prosecution 
Ibr  perjuiy,  where  there  had  been  thirty-three  assignments,  the 
defimduit  proved,  that  he  had  probable  cause  for  many  of  the 
ehai^ges ;  Imt  knowing  one  of  them  to  be  fidse,  Lord  Mansfidd^ 
C.  J.,  held,  that  the  plaintiff  should  recover  for  that  one,  though 
there  was  probable  cause  for  the  others.  Jury  found  100/.  damages 
for  the  plamtiff  («). 

(p)  Ooddard  v.  Bwdtk,  Salk.  51 ;    6      TlumM,  I  Stuk.  N.  P.  C.  S06. 
liod.  261,  8.  C.  (r)  HUdiieh  v.  Byle9,  H.,  29  Geo.  IIL, 


(g)  Sinelair  v.  Bldred,  4  Tannt  7,  re-  cortm  WUtom,  J.,  GmldhaU,  MSS. 
eog^zed  by  Bett,  C.  J.,  in  Webhtr  t.  (t)  Prouer  t.  Nlxtm,  dted  in  QiOtm 

JVioMte,  Ry.  &  Moo.  419.     OnUrm,  per  t.  Johmtm^^  1  T.  R.  533. 
lid.  BUmiiormgkj  C.  J.,  in  ScmdiMck  t. 
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MANDAMUS. 


I.  Nature  of  the  Writ  of  Mandamus^  p.  1077 ;    Mandamus  to 
restore  or  admit  Persons  to  Corporate  Offices^  p.  1078. 
II.  /n  what  other  Cases  the  Court  will  grant  a  Mandamus^  p.  1083. 

III.  Where  not,  p.  1087. 

IV.  Form  of  the  Writ,  p.  1089. 
V.  Of  the  Return,  p.  1092. 

VI.  Of  the  Remedy f  where  the  Party  to  whom  the  Writ  of  Man- 
damus is  directed,  does  not  make  any  Return^  or  where  he 
makes  an  insufficient,  or  false  Return,  p.  1095. 


I.  Nature  of  the  Writ  of  Mandamus,  p.  1077 ;  Mandamus  to  restore 
or  admit  Persons  to  Corporate  Offices,  p.  1078. 

XHE  writ  of  Mandamus  is  a  prero^tive  writ,  containing  a  com- 
mand, in  the  king's  name,  and  issuing  from  the  Court  of  Kins's 
Bench,  directed  to  persons,  corporations,  or  inferior  courts  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do  a  certain 
specific  act,  as  being  the  duty  of  their  office,  character,  or  situation, 
agreeably  to  right  and  justice.  This  writ  affords  a  proper  remedy, 
in  cases  where  the  party  has  not  any  other  means  of  compelling  a 
specific  performance.  The  object  of  the  writ  is  not  to  supersede 
legal  remedies,  but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  writ  is  a  defect  of  justice.  It  is,  however,  a 
prerogative  writ,  and  not  a  writ  of  right  (a),  and  it  is  the  abseiK^ 
or  want  of  a  specific  legal  remedy,  which  gives  the  court  jurisdio^ 
tion  (6).  There  must  be  a  specific  legal  right  (c),  as  well  as  the 
want  of  a  specific  legal  remedy,  in  order  to  found  an  application  for 

(a)  Fer  Athhurtt,  J.,  in  R.  t.  Commit'  (c)  Per  Lord  Rttenbormiffk,  C.  J.,  in  JB. 

noiMrf  qfBreise,  2  T.  IL  385.  v.  Arehbuhqp  if  CaOtrhtfj,  8  Bast,  219. 


(b)  Per  Ld.  Ellenbomughj  C.  J.,  BritUl  See  also  Coleridge,  J.»  in  JR.  v.  NotHngkmm 

Dock  Companffj  M.   52  Geo.  III.,  MS.  Old  Water  Worke  Coti^Hmf,  6  A.  &  B. 

See  also  the  opinion  of  BuUer^  J.,  in  12.  v.  372. 
Marquie  qf  Staford,  3  T.  R.  652. 

2c2 
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a  mandamus.  And  there  must  have  been  a  direct  refusal  {d)  to  do 
that,  which  it  is  the  object  of  the  mandamus  to  enforce,  either  in 
terms,  or  by  circumstances,  which  distinctly  show  an  intention  in 
the  party  not  to  do  the  act  required.  It  is  no  objection,  however, 
to  the  granting  a  mandamus  to  do  a  particular  act,  that  an  indict- 
ment will  also  lie  (e)  for  the  omission  to  do  that  act.  But  the  court 
will  not  carry  the  remedy  by  mandamus  so  far  as  to  issue  the  writ, 
wherever  any  oflScer  (/)  has  neglected  his  duty.  "  There  is  consi- 
derable doubt  (9),  whether,  when  an  inferior  officer  refuses  to  do  his 
duty,  he  being  amenable  to  other  persons,  this  court  will,  under  any 
circumstances,  interfere  by  mandamus.''^  The  power  to  issue  this 
writ  belongs  exclusively  to  the  Court  of  King's  Bench,  and  is  con- 
sidered as  one  of  the  flowers  (A)  of  that  court ;  but  this  power  ought 
to  be  exercised  with  great  caution,  as  a  writ  of  error  does  not  lie  on 
this  proceeding. 

By  the  stat  6  &  7  Vict.  c.  89,  s.  5,  provision  is  made  for  expe- 
diting certain  proceedings  by  way  of  mandamus  and  quo  warranto, 
80  far  as  they  aflect  corporate  offices  in  boroughs :  see  this  section, 
po8t^  tit.  "  Quo  warranto." 

A  mandamus  lies  either  to  restore  a  person  wrongfully  ousted, 
or  to  admit  a  person  wrongfully  refused.  A  mandamus  lies  to 
restore  a  person  who  has  been  removed  from  his  office  without 
cause ;  as  a  mayor,  bailiff  (i),  alderman  (A),  burgess  (/)» jurat  (m), 
common  council-man  (n),  recorder  (0),  town-clerk  (p),  or  Ser- 
jeant (q).  Formerly,  in  these  cases,  the  writ  was  termed  "  a  writ 
of  restitution,"  and  appears  to  have  been  confined  exclusively  to 
offices  of  a  public  nature.  The  title  *^  mandamus'^  is  not  found 
in  the  old  abridgments.  By  an  extension  of  the  ancient  writ  of 
restitution,  a  remedy  has  been  provided  for  persons  who  have 
been  duly  elected  to  offices,  although  they  never  had  possession. 
Hence  a  mandamus  lies  to  admit,  as  well  as  to  restore,  a  person  to 
his  office,  as  a  mayor,  alderman  (r),  town-clerk  («),  &c.  The 
admission  under  the  mandamus  gives  no  right,  but  only  a  legal  pos- 
session, to  enable  the  party  to  assert   his  right,  if  he   has  any. 


(d)  R,  y.  Brecknock  and  Abergavenny 
Canal  Con^umy,  3  A.  &  E.  217;  4  Nev. 
&  M.  871 ;  8.  &,  R.  v.  Ford,  recognized 
in  JR.  V.  Briitol  and  Bxeier  Railway,  4  Q. 

B.  162.  See  also  R,  v.  Wilte  and  Berke 
Canal  Navigation,  3  A.  &  E.  477 ;  5  Nev. 
&  M.  344. 

(«)  R,  y.  The  Severn  and  Wye  Railway 
Con^any,  2  B.  &  A.  646.  See  also  R.  v. 
Commisrionere  qf  Dean  Inclomre,  2  M.  & 
S.  80,  cited  and  commented  on  by  Denman, 

C.  J.,  3  A.  &  E.  422,  R.  v.Jeyee. 

(/)  R,  V.  Jeyee,  3  A.  &  E.  416  ;  5  Nev. 
ft  M.  101.  See  R,  v.  Payn,  6  A.  &  E. 
400. 

(jf)  Per  Denman,  C.  J.,  8,  C.    See  R. 


y.  Oamble,  11  A.  &  E.  69 ;  3  P.  &  D.  122. 

(h)  Poph.  176. 

(0  2  RoL  Abr.  tit.  Restitution,  pi.  4. 

(*)  Shuitleworih  y.  Corporation  qf  Lin- 
coln, 2  Bulstr.  122 ;  Taylor' i  case,  Poph. 
133,  S.  P. 

(l)  derive  case,  Cro.  Jac.  506.  See 
also  5  Mod.  257. 

(m)  Anon,,  1  Lev.  148. 

[n)  2  Rol.  Abr.  tit.  Restitution,  pi.  8. 

[o)  lb,  pi.  6. 

p)  Pascb.  2  Car.,  said  to  have  been 
adjudged.    See  Sty.  457. 

{q)  2  Ro].  Abr.  tit.  Restitution,  pL  7. 

ir)  Com.  Dig.  Mandamus  (A). 
#)  Awdeley  y,Joye,  Poph.  176. 
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Hence,  nonfuit  electus  has  been  holden  not  to  be  a  good  return  to 
a  mandamus,  to  swear  in  a  churchwarden  (t),  because  it  is  directed 
only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  incon- 
venience can  follow  ;  for  if  the  party  has  a  right,  he  ought  to  be  ad* 
mitted ;  if  he  has  not,  the  admission  will  do  him  no  good.  Wherever 
the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let  the  con- 
sequence be  what  it  will.  iJ.  v.  Simpson,  M.  11  Geo.  I.,  Str.  896. 
That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Rodney  Fane  into  the  office  of  churchwarden.  The  archdeacon 
returned,  that  before  the  coming  of  the  writ,  he  received  an  inhi- 
bition from  the  bishop  ;  but  the  court  held,  that  was  no  excuse,  and 
that  a  ministerial  officer  is  to  do  his  duty,  whether  the  act  would  be 
of  any  validity  or  not.  Where  there  are  two  sets  of  parties,  who 
have  each  a  colourable  title  to  the  office  of  churchwarden,  both  sets 
must  be  sworn  in  (ti). 

By  the  common  law,  upon  the  death  of  a  mayor,  or  other  chief 
magistrate  of  boroughs  or  corporations  within  the  year,  the  Court 
of  King's  Bench  was  authorized  to  grant  a  mandamus  immediately 
to  fill  up  the  vacancy  thus  occasioned  by  the  act  of  God  and  an 
ordinary  contingency  (x)  ;  but,  upon  an  omission  to  elect  at  the 
charter-day  (1),  or  to  do  such  acts  as  were  by  the  charter  required 
to  be  done  at  certain  times,  in  order  to  complete  the  election,  or 
upon  the  removal  of  an  officer  unduly  chosen,  the  court  had  not  any 
power  to  compel  an  election,  or  the  performance  of  such  acts  as 
were  necessary  to  complete  an  election,  before  the  day  came  round 
again  ;  for,  to  compel  the  corporation  to  proceed  to  an  election  at 
another  day,  would  not  be  enforcing  obedience  to  the  king^s  charter, 
but  to  authorize  them  to  act  in  opposition  to  it.     The  omission  to 

(0  R.  V.  White,  M.  11  Geo.  I.  (cited      Nev.  &  M.  497 ;  3  A.  &  E.  615 ;  Exp. 
by  Strange,  arg.,  Str.  894,  5).  Duffield  and  another,  3  A.  &  E.  617. 

(u)  R.  V.  Archdeacon  of  Middletex,  5  {x)  See  8  Mod.  129. 


(1)  By  Stat.  5  &  6  WiU.  IV.  c.  7(S,  (amended  by  statutes  7  WiU.  IV.  &  1 
Vict,  c.  78,  5  &  6  Vict.  c.  104,  G  &  7  Vict.  c.  89,)  for  the  regulation  of  muni- 
cipal corporations  in  England  and  Wales,  sect.  1,  all  charters,  grants,  and 
letters  patent,  relating  to  the  several  boroughs  named  in  the  Schedules  (A) 
and  (B),  inconsistent  with  that  act,  are  repealed.  By  sect.  49,  the  council  in 
every  year  are  to  elect  the  mayor  on  the  9th  of  November,  and  in  case  of 
vacancy  within  the  year,  then  another  election  is  to  be  made  within  ten 
days  after  the  vacancy.  In  Reg.  v.  Macgowan,  3  P.  &  D.  557,  11  A.  &  E. 
869,  it  was  holden,  that  the  election  of  mayor  on  the  9th  of  November,  in 
each  year,  must  be  the  first  business  done  by  the  town  council,  and  that  an 
election  of  aldermen  on  that  day  previous  to  the  election  of  mayor  is  void. 
By  Stat.  6  &  7  Will.  IV.  c.  105,  s.  4,  the  mayor  shall  continue  in  office 
one  whole  year,  and  until  his  successor  shall  have  accepted  the  office  of 
mayor,  and  shall  have  made  and  subscribed  the  declaration  required  in  that 
behalf. 
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elect  might  be  owing  to  the  contrivance  of  the  person  who  ou^;fat 
to  hold  the  court,  or  to  preside  in  the  assembly  where  the  election 
was  to  be  made ;  or  it  might  be  the  effect  of  pure  accident :  in 
ather  case,  the  inconvenience  was  the  same :  a  forfeiture  of  the 
charter  might  be  incurred,  and  the  corporation  dissolved,  in  con- 
sequence of  such  omission  (y).  To  remedy  the  mischiefs  which 
might  thus  arise,  it  was  enacted,  by  stat.  11  Geo.  I.  c.  4,  &  1  (2), 
That  if  in  any  city,  borough,  or  town  corporate,  in  England,  WaJes, 
and  Berwick-upon-Tweedy  no  election  shall  be  made  of  the  mayor, 
baili£^  or  other  chief  officer,  upon  the  day  or  within  the  time 
appointed  by  the  charter  or  usage,  or,  such  election  being  made, 
shall  afterwards  become  void,  whether  such  omission  or  avoidance 
shall  happen  through  the  default  of  the  officer  who  ought  to  hold 
the  court  or  preside,  or  by  any  accident,  or  other  means,  the  cor- 
poration shall  not  thereby  be  dissolved  or  disabled  from  electing 
such  officers ;  in  any  case  where  no  election  shall  be  made  as  afore- 
saidf  the  members  of  the  corporation  may  meet  at  the  town-hall 
or  other  usual  place  of  meeting  for  making  such  election,  upon  the 
next  day  after  the  expiration  of  the  time  within  which  such  election 
ought  to  have  been  made,  unless  such  day  shall  be  Sunday,  and 
then  on  the  Monday  following,  between  the  hours  of  ten  in  the 
morning  and  two  in  the  afternoon  (S),  and  proceed  to  an  election  ; 
and  in  case  the  mayor  or  other  person  who  ought  to  hold  the 
court  or  preside,  shall  be   absent,  the  nearest  in  place  or  office 

(y)  See  the  case  of  The  Corporation  qf  tions,  p.  63,  edit.  1775.    N.  The  cases  of 

Baniwyf  10  Mod.  346,  dted  from  a  MS.  Banbury  and  THverton  gave  rise  to  the 

note  by  Lord  Hardwieke,  C.  J.,  in  R,  v.  stat.  11  Geo.  I.  c.  4,  founded  on  a  consti- 

Paamortt  3  T.  R.  221 ;  12.  v.  lirtgony,  8  tutional  jealousy,  lest  the  crown  should 

Mod.  127.     See  also  the  report  of  the  at-  have  it  in  their  power  to  model  all  corpo- 

tomey  and  solicitor-general  in  1724,  in  the  rations  upon  the  death  of  mayors,  &c. 
TVmt/m  case,  2  Dong.  Controverted  Elec- 


(2)  By  stat.  7  WiH.  IV.  &  1  Vict.  c.  78,  s.  26,  all  the  powers  of  this 
act  of  11  Geo.  I.^  given  to  the  Court  of  Kine's  Bench,  are  extended  to 
elections  under  the  5  &  6  Will.  IV.  c.  76,  and  this  act  of  7  Will.  IV.  & 
1  Vict.  c.  78.  See  R.  v.  Mayor  of  Lichfield,  1  Q.  B.  453 ;  1  G.  &  D. 
28. 

(3)  ''  I  think  the  time  is  not  essential ;  but  only  directory.  It  was 
appointed  to  prevent  surprise :  and  if  the  election  be  fairly  carried  on, 
though  at  a  d^erent  hour,  yet  such  election  is  good."  Per  Lord  Hard- 
wieke,  C.  J.,  m  R.  v.  Pole,  B.  R.  Trin.  7  &  8  Geo.  II.,  MS.  The 
language  of  Lord  Hardwicke,  in  another  note,  is  thus :  "  As  to  the  hours, 
they  are  merely  directory  to  prevent  surprise ;  and  so  resolved  in  the  case 
of  the  Corporation  of  Launceston,  1  R.  A.  513,  4,  pi.  5."  The  distinc- 
tion between  matters  directory  and  obligatory  is  well  known  and  estab- 
lished. Per  Lord  Tenterden,  C.  J.,  delivering  judgment  of  court  in  R.  v. 
Mayor  of  London,  9  B.  &  C.  31  ;  R.  v.  Mayor  of  Norwich,  1  B.  &  Ad. 
310,  S.  P. 
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having  a  right  to  vote  shall  hold  the  court  or  preside.  And  hv 
sect.  2,  If  in  any  city,  borough,  or  town  corporate,  in  England 
Wales,  and  Berwick-upon  Tweed,  no  election  shall  be  made  of  the 
mayor,  bailifi^  or  other  chief  officer,  upon  the  day  or  within  the 
time  appointed  by  charter  or  usage  for  that  purpose,  and  no  elec- 
tion of  such  officer  shall  be  made,  pursuant  to  the  directions  herein 
before  prescribed,  or  such  election  being  made  shall  afterwards  be- 
come void  as  aforesaid,  in  every  such  case  his  majesty^s  Court  of 
Eling's  Bench  may,  upon  motion,  award  a  writ  of  mandamus  re- 
quiring the  members  or  persons  having  a  right  to  vote  at,  or  to  do 
any  act  necessary  to  be  done  in  order  to  such  election,  respectively 
to  assemble  themselves  at  the  time  prefixed  in  the  writ,  and  to  pro- 
ceed to  the  election  of  a  mayor,  bailiff,  or  other  chief  officer,  as  the 
case  shall  require,  and  to  do  every  act  necessary  to  be  done  in  order 
to  such  election  :  or  to  signify  to  the  court  good  cause  to  the  con- 
trary, and  thereupon  to  cause  such  proceedings  to  be  had, as  in  any 
other  cases  of  mandamus  for  election  of  officers  of  corporations ;  and 
of  the  time  appointed  by  such  writ  of  mandamus,  for  holdmg  such 
assembly,  public  notice  in  writing  shall,  by  such  person  as  the  court 
shall  appoint,  be  affixed  in  the  market-place,  or  some  other  public 
place  within  such  city,  &c.,  six  days  before  the  day  so  appointed : 
and  such  officer,  or  other  person  respectively,  shall  preside  in  such 
assembly  as  ought  to  have  presided  in  case  the  same  nad  been  made 
upon  the  day  hereinbefore  prescribed  for  that  purpose. 

Lastly,  the  persons  (z)  to  whom  the  mandamus  is  directed,  are  to 
make  their  return  to  the  first  writ.  Such  are  the  enactments  and 
provisions  of  the  stat.  11  Geo.  I.  c.  4,  which,  as  it  is  a  remedial  law, 
IS  to  be  expounded  in  the  most  liberal  sense  that  the  words  are  car 
pable  of  (4).  Hence  the  court  will  grant  a  mandamus  under  this 
statute,  to  compel  the  members  of  a  corporation  to  proceed  to  the 
election  of  a  mayor,  although  more  than  one  year,  e.  jr.,  three  or  four 
years,  have  elapsed,  since  a  regular  election  (a). 

The  statute  is  not  confined  to  annual  officers  (&)•  The  words  in 
the  first  section  of  the  statute,  ^^  no  election,^  are  to  be  construed 
'^  no  legal  election;'*  and  consequently,  although  there  has  been  an 
election,  de  facto,  the  court  has  a  discretionary  power,  upon  consi- 

(x)  Sect.  9.  Hon  qf  Maeehifi§ld,  T.  R.  11  Geo.  L,  wm 

(a)  R,  y.  Bwrgunt  of  the  Borough  of  an  authority  in  point. 

Orford,  M.  9  Geo.  II.,  MS.,  Bull.  N.  P.  {b)  12.  v.  The  Mayor  amd  Bmrgeum  ^f 

201 ;  34  MS.  Serjeant  Hill,  p.  263,  8,  C. ,  Theiford,  8  Bast,  270. 
there  said  by  the  court,  that  the  Corpora' 


(4)  "  This  being  a  remedial  law  to  prevent  the  inconveniences  that  mi^ 
arise,  by  any  accident,  firom  non-elections,  if  the  parliament  uses  sucn 
words  in  an  act  that  will  take  in  other  cases  within  the  same  mischief,  the 
court  ought  to  construe  such  kind  of  acts  as  liberally  as  possible.''  Per 
Lord  Hardwicke,  C.  J.,  in  R,  v.  Pole,  mbi  mtp. 
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derinff  all  the  circumstances  of  the  election,  to  award  or  not  to 
award  a  mandamus,  as  the  justice  of  the  case  may  require  (c).  If 
the  legality  of  the  election,  defacto^  be  doubtful,  and  fit  to  be  tried 
by  information  in  nature  of  quo  warranto^  the  court  will  not  award 
a  mandamus  {d) ;  but  if  it  appear  clearly  that  the  election  was  iUe- 
gal,  or  a  merely  colourable  and  void  (e)  election,  the  court  will  grant 
a  mandamus  (/) ;  for  in  such  case  it  would  be  nugatory  to  try  the 
legality  of  the  election  in  an  information  in  the  nature  of  quo  war- 
ranto. And  the  court  will  grant  a  mandamus,  not  only  for  the  head 
officer  (^),  but  also  for  others  who  are  necessary  constituent  parts 
of  the  corporation  (A). 

An  election  completed  after  the  departure  of  the  presiding  officer, 
who  forms  an  inte^td  part  in  the  elective  assembly,  is  void  (t).  An 
assembly  was  regularly  convened  for  the  purpose  of  nominating  and 
electing  a  new  mayor,  over  which  the  then  mayor  presided.  He 
declared  that  the  persons  with  whom  the  nomination  rested  were 
equally  ^divided,  and  consequently  that  no  election  could  be  made; 
and  thereupon  he  directed  proclamation  to  be  made  for  dissolving 
the  assembly.  No  objection  was  made  to  this,  nor  did  any  persons 
give  notice  that  they  meant  to  proceed  to  make  an  election.  But 
when  the  mayor  was  gone  away,  and  a  number  of  the  burgesses  also 
departed,  considering  the  assembly  as  dissolved,  the  rest  proceeded 
to  make  an  election.  It  was  holden  (k),  that  this  election  could  not 
be  supported :  for  assuming  it  to  be  clear  (though  the  point  has 
never  been  judicially  decided)  that  an  election  begun  by  one  pre- 
siding officer,  could  be  completed  under  another,  yet  this  was  not  a 
continuation  of  the  business  begun  before  the  mayor,  but  an  attempt 
to  continue  that  which  had  been  concluded.  Considering,  also,  the 
case  upon  the  statute,  and  that  if  the  mayor  absent  himself,  the  next 
in  place  and  order  present  may  preside  :  yet  here  the  mayor  did  not 
absent  himself,  but  did  preside,  and  as  presiding  officer  determined 
upon  the  validity  of  the  votes,  that  they  were  equal,  and  that  no 
election  could  be  had,  and  then  dissolved  the  assembly ;  and  all  this 
without  any  objection  made  at  the  time ;  and  in  consequence  of  such 
dissolution  of  the  assembly,  unobjected  to,  as  it  appeared,  many  of 


(c)  R,  y.Netcshanif  Say.  R.  211,  Bo- 
rough of  Carmarthen. 

(d)  R,  V.  Banket  J  H.  4  Geo.  III.,  3  Burr. 
1452»  Borough  of  Corfe  Castle;  R.  v. 
Mayor  qf  Colchester,  2  T.  R.  259  ;  R,  v. 
Mayor,  8fc,  of  Oxford,  6  A.  &  E.  349. 

(«)  As  where  the  person  elected  mayor 
was  at  the  time  a  captain  of  foot  on  a 
voyage  to  America  with  his  regiment,  and 
likely  to  continue  abroad  for  six  years. 
R»  T.  Oirpwaiion  qf  Cambridge,  New- 
land's  MS.  4to.  109. 

(/)  R.  V.  Mayw  qfBotainey,  alias  Tin- 
iagel,  H.  8  Geo.  II.,  MS. ;  8.  C,  shortly 
reported,  Str.  1003 ;  Bull.  N.  P.  201,  cited 


in  R,  V.  Bankes,  3  Burr.  1454 ;  case  of 
Aberyttwith,  Trin.  14  Geo.  II.,  Str.  1157  ; 
Corporation  of  Scarborough,  llil.  16 
Geo.  II.,  str.  1180  ;  R,  v.  Newtham,  Bo- 
rough of  Carmarthen,  E.  28  Geo.  II.,  Say. 
211;  R,  V.  Mayor  of  Cambridge,  H.  7 
Geo.  III.,  4  Burr.  2008 ;  R.  v.  Mayor  of 
Leeds,  11  A.  &  E.  512  ;  4  P.  &  D.  632. 

{g)  R.  V.  Corporation  qf  Bridgewater, 
3  Doug.  379. 

(A)  Corporation  qf  Scarborough,  Str. 
1180. 

(t)  R.  V.  Buller,  8  East,  389. 

Ik)  R,  V.  Oaborian,  11  East,  77. 
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the  freemen  went  away,  and  then  the  rest  of  them  made  the  election 
m  question ;  this  was  not  an  election  within  the  aid  of  the  statute, 
which  never  meant  to  protect  elections  made  by  surprise  and  fraud. 
Words  of  permission,  when  tending  to  promote  the  public  benefit, 
are  always  held  to  be  compulsory ;  hence,  where  the  words  of  the 
charter  were,  that  the  mayor  and  jurats  "  might  have  power ""  to 
hold  a  court  of  record  for  the  recovery  of  debts,  a  mandamus  was 
granted  (/)  to  compel  them  to  hold  it ;  although  it  appeared  that  no 
such  court  had  been  holden  for  above  thirty  years. 


II.  In  what  other  Cases  the  Court  will  grant  a  Mandamtis. 

The  circumstance  of  the  office  being  subject  to  the  Ecclesiastical 
Court,  affords  no  objection.  Hence,  writs  of  mandamus  have  been 
granted  to  admit  or  restore  prebendaries  (m),  an  apparitor-general (n), 
parish  clerks  (o),  and  sextons  (p).  So  to  admit  scavengers  (^),  &c.; 
to  restore  a  schoolmaster  of  a  grammar-school  founded  by  the 
crown  (r)  ;  so  to  restore  a  member  of  an  university  who  had  been 
improperly  suspended  from  his  degrees  (s).  In  like  manner  a  man- 
damus will  lie  to  compel  a  dean  and  chapter  to  fill  up  a  vacancy 
among  canons  residentiary  (0 ;  so  to  the  Ecclesiastical  Uourt  (t<),  to 
swear  churchwardens  elected  by  the  parish  ;  so  to  grant  the  probate 
of  a  will  to  an  executor  (x).  To  a  lord  of  a  hundred,  to  hold  a  leet 
to  appoint  constables  and  other  officers  (y).  So  a  mandamus  lies  to 
the  judge  of  the  Prerogative  Court  of  Canterbury  to  grant  adminis- 
tration to  the  husband  of  the  wife's  estate,  when  the  husband  has 
done  nothing  to  depart  from  his  right  (z).  In  the  case  of  R.  v. 
Windham  (a),  the  court  granted  a  mandamus  to  compel  the  warden 
of  Wadham  College  to  affix  the  common  seal  of  the  college  to  an 
answer  of  the  fellows,  &c.,  in  chancery,  although  the  warden  disap- 
proved of  the  answer  of  the  fellows,  and  had  put  in  a  separate 
answer.  So  to  the  master  of  a  corporation  to  affix  the  common 
seal  to  the  presentation  of  a  person  duly  named  to  a  living  by  the 


(0  -R.  V.  The  Mayor  and  Jurats  qf 
ffaaiingt,  B.  R.  Hil.  2  &  3  Geo.  lY.,  5  B. 
&  A.  692,  n.  See  also  R,  v.  Steward^  Sfc. 
of  Havering' At te-BoweTf  5  B.  &  A.  691. 

(m)  R.  V.  Dean  qf  Norwich,  Str,  159. 

(n)  Folkei*i  case,  cited  per  Cur,,  in  R, 
V.  Ward,  Str.  897. 

(o)  R.  V.  Athton,  Say.  R.  159 ;  R,  v. 
Warren,  Cowp.  371. 

(p)  R.  V.  Churchwardens  qf  King's 
Clere,  2  Lev.  18 ;  1  Vent.  143,  S.  C.  N. 
It  appeared,  by  the  certificate  of  the  mi- 
nister and  several  parishioners,  that  the 
sexton  was  an  officer  for  life,  and  received 
twopence  from  every  house,  yearly,  as 
wages.     But  in  the    same  term  it  was 


granted  for  another  sexton  without  such 
certificate. 

(q)  Said  per  Our.,  in  Tie's  case,  1  Ventr. 
143,  to  have  been  granted.  See  also  2  T. 
R.  181. 

(r)  R,  V.  BofVt^f  qf  Morpeth,  Str.  58. 

Is)  R,  V.  U,  qf  Cambridge,  T.  19  Geo. 
III.,  Dr,  Ewin's  case. 

(t)  Bishop  qf  Chichester  v.  Harwardf 
1  T.  R.  652. 

(u)  Anon,,  1  Ventr.  115. 

uS  1  Ventr.  335. 

(y)  R,  V.  Lord  qfthe  Hundred  qfMiU 
verton,  3  A.  &  E.  284. 

fjr)  R.  V.  B€tt€sw<irtht^\x.  857,1118. 

\a)  Cowp.  377. 
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jority  at  a  corporate  meeting  (b).  So  to  a  gaoler,  to  deliver  op  to 
the  executor  a  body  to  be  buried  (c).  So  a  mandamus  lies  to  compd 
a  bishop  {d)  to  grant  inspection  of  his  register  of  presentations  ud 
institutions  to  a  living  within  his  diocese,  to  a  person  claiming  the 
right  of  patronage,  although  the  bishop  himself  claimed  that  right ; 
lor  »ich  register  is  of  a  public  nature.  So  to  admit  a  clerk  («)  d 
trustees  under  the  Genend  Turnpike  Act. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the  poor, 
although  the  time  mentioned  in  the  stat.  43  Eliz.  has  expired  :  be- 
cause the  statutes  for  the  relief  of  the  poor  are  to  be  construed 
liberally  (/).  So  to  appoint  a  surveyor  of  the  highways  (^),  where 
the  J.  r.  had  not  appointed  at  the  time  mentioned  in  the  stat.  13 
Geo.  III.  c.  78,  s.  1  (A).  So  to  sign  and  allow  a  poor's  rate ;  and 
in  this  case  they  will  grant  the  mandamus  in  the  first  instance,  and 
not  a  rule  to  snow  cause  ;  for  otherwise  the  poor  might  starve  (t). 
And  this  all  remains  unsdtercd  by  the  provisions  of  the  Poor  Law 
Amendment  Act  (J).  So  to  the  justices  of  the  peace  of  a  county  or 
borough,  to  permit  an  individual  (k)  on  behalf  of  several  persons 
who  contribute  to  the  county  rate,  to  inspect  and  take  copies  of  the 
last  two  rates  made  by  the  justices,  and  all  orders  for  the  expendi- 
ture thereof,  and  other  proceedings  relating  thereto.  But  an  appli- 
cation for  such  inspection  must  be  previously  made  to  the  justices 
assembled  at  quarter  sessions.  The  court  will  not  grant  a  man- 
damus (J)  to  justices  in  sessions  to  do  that  which  may  occasion 
costs^  for  which  they  have  no  means  of  reimbursing  themselves. 
Neither  will  the  court  grant  a  mandamus  to  a  J.  P.  to  do  an  act, 
when  there  is  a  legal  probability  that  an  action  (m)  will  be  brought 
against  him  for  doing  it.  A  party  applying  for  a  mandamus  to  com- 
pel churchwardens  to  allow  him  to  inspect  their  accounts,  accord- 
mg  to  the  directions  of  the  17  Geo.  II.  c.  38,  must  state  some 
special  reasons  (n)  for  which  he  wishes  to  see  the  accounts.  It  is 
no  answer  to  the  application,  that  the  statute  imposes  a  penalty 
upon  a  churchwarden  improperly  refusing  inspection  (o).  The 
court  will  not  grant  a  mandamus  for  the  inspection  of  documents 
by  members  of  a  corporate  body,  unless  it  be  shown  that  there  is 
some   specific   ground  for  the  application  (p).      Although  it  was 


(fi)  R.  T.  KendaU,  1  Q.  B.  366,  4  P. 
dt  D.  603. 

(c)  R,  y.Fox,  2  Q.  B.  246. 

\i)  R,  ¥.  7%e  Biihop  qf  Ely,  8  B.  &C. 
112. 

(e)  R,  T.  Tnuteet  qf  Cheahunt  TVm- 
irtfe,  5  B.  &  Ad.  438  ;  but  see  J2.  v.  Guar- 
diant  qfDolgeUy  Union,  8  A.  &  £.  561. 

(f)  R,  V.  Sparrow,  Str.  1123. 

(g)  R.  V.  JuMticei  of  Denbighahire,  4 
EMt,  142. 

(*)  Repealed  by  stat.  5  &  6  WUl.  IV. 
c.  50. 

(0  R.  T.  FUher,  Say.  R.  160. 


(»  72.  V.  Earl  qf  Tarhwrough,  12  A.  & 
E.  416  ;  3  P.  &  D.  491. 

{k)  R,  V.  Jusiicet  qf  LeiettteTf  4  B.  & 
C.  891. 

(/)  In  re  Lodge,  2  A.  &  E.  123 ;  4  Nev. 
&  M.  312,  8.  a 

(m)  R,  V.  Greame,  2  A.  &  E.  615.  See 
aUo  R,  V.  The  Juatieea  qf  Bucke,  3  Nev. 
Sl  M.  68. 

(n)  R,  V.  Clear,  4  B.  &  C.  899. 

(o)  s,  a 

(p)  R,  V.  Merchant  Tailori  ConqfOMg, 
2B.  &Ad.  115. 
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formerly  doubted  whether  a  mandamua  would  lie  to  a  lord  of  a 
manor  to  admit  a  copyholder ;  yet  in  22.  ▼.  Hemutt  (q),  where 
application  was  made  for  a  mandiunus  to  the  steward  of  a  manor  to 
admit  a  person  who  claimed  as  heir-at-law  to  a  customary  estate 
within  the  manor,  the  court  said,  they  had  no  doubt  but  that  a 
mandamus  ought  to  be  granted,  to  compel  a  lord  of  a  manc^  te 
admit  a  copyholder,  if  a  proper  case  were  laid  before  them ;  but  as 
the  party  making  this  application  claimed  by  descent,  it  would  not 
answer  any  purpose  to  grant  the  mandamus,  since  he  had  as 
complete  a  title  without  admittance  as  with  it,  against  all  the 
world  but  the  lord.  See  also  R.  v.  Lord  of  the  manor  of  Hem- 
don  (r),  where  a  mandamus  was  granted  to  the  lord,  who  had  refused 
to  admit  the  surrenderee  of  a  copyhold  estate  on  account  of  a  disagree- 
ment respecting  the  fine  to  be  paid :  the  court  observing,  that  they 
would  not  give  an  opinion  respecting  the  lord's  fine  on  an  applicar 
tion  by  a  tenant  for  a  mandamus  to  be  admitted,  because  the  lord 
had  not  any  right  to  the  fine  until  admittance.  See  also  22.  v. 
Coggan^  where  a  mandamus  was  granted  to  the  lord  and  steward  of 
a  manor  to  admit  a  person  to  a  copyhold  tenement,  who  had  ^primA 
facie  legal  title,  in  order  to  enable  him  to  tir  his  right,  though  a 
court  of  equity  had  before  refused  to  compel  the  lord  to  admit  him 
for  want  of  his  showing  an  equitable  right  to  the  property  («):  Lord 
Ellenhorough^  C.  J.,  observing,  that  he  was  aware  that  the  power  of 
the  Court  of  King's  Bench  to  grant  a  mandamus  to  admit  to  a  copy- 
hold, had  been  questioned  on  the  other  side  of  the  Hall,  yet  the 
court  having,  for  many  years  past,  been  in  the  constant  habit  of 
granting  such  writs,  upon  a  sufficient  primA  fade  title  made  out  on 
the  part  of  the  person  applying,  he  could  not  doubt  their  power  in 
this  respect.  N.  There  being  a  claim  of  a  previous  fine  due  to  the 
lord  in  respect  of  the  ancestor  from  whom  the  party  claimed,  the 
rule  for  a  mandamus  was  granted,  upon  the  party's  undertaking  to 
pay  such  fine  or  fines  as  should  be  due  to  the  lord.  The  court  w3I 
not  grant  a  mandamus  to  admit  cestui  que  trust,  although  he  has 
a  clear  equity,  the  legal  estate  appearing  on  the  court-rolb  to  be  in 
the  trustees.  No  instance  is  to  be  found  of  the  court  granting  a 
mandamus  to  the  lord  to  license  (f)  under  any  circumstances.  It 
makes  no  difierence  by  what  mode  the  party  becomes  entitled  to  the 
franchise,  whether  by  charter,  prescription,  or  tenure ;  therefbre, 
where,  by  the  custom  of  the  borough  of  Midhurst,  the  jury  at  a 
court  baron  is  to  present  the  alienation  of  every  burgage  tenement, 
and  upon  such  presentment  the  steward  is  to  admit  the  tenant, 
who  then  becomes  entitled  to  the  franchises  of  the  borough,  the 
jur}',  at  a  court  baron  in  1749,  having  refused  to  present  several 

(q)  2  T.  R.  197 ;  but  this  case  was  Sc  C.  173. 

overruled  in  R,  v.  Tke  Brewtrt*  Company^  (r^  2  T.  R.  484. 

3  B.  &  C.  172,  recognized  by  Bayley,  J.,  («)  6  East,  431. 

m  R.  Y.  Wilton,  10  B.  &  C.  87 ;  and  see  (i)  B.  v.  H^ale,  9  A.  ft  B.  342. 
M.  T.  Lord  qf  tke  Bianor  qfBomall,  3  B. 
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conveyances  of  burgage  tenements,  the  court  granted  (u)  a  manda- 
mus to  the  lord  to  hold  a  court,  and  to  the  burgesses  to  attend  at 
such  court,  and  to  present  the  conveyances.  And  though  one  man- 
damus will  not  lie  to  restore  several  persons,  yet  the  court  held  it 
would  lie  in  this  case  to  the  jury  to  do  an  act  to  perfect  the  rights 
of  several.  So  where,  by  the  custom,  the  court-leet  was  to  present 
to  the  steward  the  person  whom  the  commonalty  of  the  borough  had 
chosen  to  be  mayor,  the  court  granted  (x)  a  mandamus  to  the  steward 
to  hold  a  court-leety  and  to  the  in-burgesses  to  attend  at  such  court, 
and  to  present  J.  D.,  who  had  been  chosen  by  the  commonalty. 
And  it  is  the  same  where  no  particular  person  is  interested ;  as 
where  by  charter  or  prescription  the  corporate  body  ought  to  con- 
sist of  a  definite  number  (y),  and  they  neglect  to  fill  up  the  vacan- 
cies as  they  happen,  the  court  will  grant  a  mandamus.  Where  a 
defendant  is  ousted  on  quo  warranto,  the  prosecutor  (2)  is  entitled 
to  the  writ  of  mandamus  for  a  new  election,  if  he  applies  in  a  rea- 
sonable time ;  if  not,  the  defendant  (a). 

In  cases  of  actions  or  suits  commenced  here,  for  which  cause 
hath  arisen  in  India,  the  king's  courts  at  Westminster  may  award 
writs  of  mandamus  to  the  C.  J.,  and  judges  of  the  supreme  court 
of  judicature,  or  judges  of  the  mayor's  court  at  Madras,  Bombay, 
or  Bencoolen,  for  the  examination  of  witnesses.  The  plaintiff  ob- 
taining the  verdict  is  entitled  (b)  to  the  costs  of  cross-examining 
witnesses  under  a  mandamus  obtained  by  the  defendant. 

In  JB.  V.  The  Lords  Commissioners  of  the  Treasury  (c),  the  court 
granted  a  mandamus  on  the  application  of  W.  C.  Smyth,  to  the 
lords  commissioners  to  make  and  issue  a  Treasury  minute  or  autho- 
rity for  the  payment  to  S.  of  the  arrears  of  a  pension  admitted  to 
be  held  by  them  for  his  benefit ;  inasmuch  as  the  claimant  had  a 
legal  right  and  no  other  remedy,  and  as  the  writ  was  demanded  not 
against  the  king,  but  against  officers  to  whom  the  money  had  been 
paid  for  the  claimant's  use.  A  party  found  guilty  by  a  jury  at  a 
session  irregularly  holden,  is  entitled  to  have  the  record  of  the  pro- 
ceedings correctly  made  up  according  to  the  fact,  and  the  court  will 
grant  a  mandamus  to  the  justices  to  make  up  such  record  (d). 

The  court  will  grant  a  mandamus  to  a  corporation  requiring  them 
to  give  a  bond  for  the  amount  of  compensation  found  to  be  due  to 
an  officer  under  the  provisions  of  the  5  &  6  Will.  IV.  c.  76, 
s.  66  (e). 


(fif)  A.  V.  Midhurst,  1  Wils.  283 ;  1  Bl. 
R.  60 ;  BuU.  N.  P.  200,  S.  C,  by  the 
name  of  J2.  v.  Ld,  Montague, 

(s)  Borough  of  Chrisichurcht  12  Geo. 
II.,  Boll.  N.  P.  200 ;  S,  C,  cited  in  1  Bl. 
IL62. 

(y)  Case  of  The  Town  qf  Nottingham, 
23  Geo.  II.,  Bull.  N.  P.  201. 

(m)  JL  ▼.  AfiToy,  4  B.  &  C.  658. 

(a)  R.  ▼.  Mean,  4  B.  &  C.  659. 


(b)  Whytt  y,  MIntoth  and  others,  SB, 
&  C.  317. 

(c)  4  A.  &  E.  286  ;  5  Nov.  &  M.  589. 
See  4  A.  &  E.  976. 

(d)  R,  V.  The  Justices  of  Middlesex, 
5B.  &  Ad.  1113. 

(e)  R,  V.  Mayor  Sfc,  qf  Carmarthen,  1 1 
A.  &E.  9 ;  3  P.  &  D.  35 ;  Reg.  v.  Swansea, 
11  A.&E. 66;  3P.&D.  16;  12«^.T.Afayor, 
^c,,of  Norwich,  3  Q.  B.  285 ;  2  G. &D. 605. 
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III.   Where  not. 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  making  the  application  has  not  any  other  specific  legal 
remedy  (/).  On  this  ground  the  court  refused  to  grant  a  man- 
damus to  a  bishop,  to  license  a  curate  of  a  curacy,  which  had  been 
twice  augmented  by  Queen  Anne's  bounty,  where  the  right  of 
appointing  was  claimed  by  two  several  parties,  and  there  had  been 
cross  nominations ;  because  the  party  had  another  specific  remedy 
by  quare  impedit  (g).  So  a  mandamus  does  not  lie  to  the  governor 
and  company  of  the  bank  of  England  to  transfer  stock,  because  the 
party  has  his  remedy  by  assumpsit  (A).  The  court  will  not  interpose 
where  the  subject  is  purely  of  ecclesiastical  jurisdiction.  Hence,  it 
will  not  grant  a  mandamus  to  churchwardens  to  make  a  church 
rate  (i).  But  it  will  put  in  motion  their  functions  in  ordine  ad. ; 
i,  e.,  to  assemble  in  order  to  inquire  and  agree,  whether  it  be  fit 
that  a  rate  (k)  should  be  made. 

Although  the  court  will  grant  a  mandamus  in  order  to  enforce  the 
making  a  poor's  rate,  they  will  not  grant  it  with  a  direction,  that 
certain  persons  shall  be  inserted  in  the  rate ;  although  an  affidavit 
be  made  of  the  sufficiency  of  such  persons,  and  that  the  omission 
had  for  its  object  the  preventing  their  having  votes  for  members  of 
parliament  (/).  The  power  of  licensing  public-houses  being  abso- 
lutely in  the  discretion  of  the  justices  of  the  peace,  the  court  will 
not  award  a  mandamus  for  the  licensing  a  public-house  (m).  A 
mandamus  will  not  lie  to  compel  admission  to  the  degree  of  bar- 
rister (n)  ;  the  only  mode  of  relief  is  by  appeal  to  the  judges.  Nor 
to  compel  the  benchers  of  an  inn  of  court  to  admit  an  individual  as 
a  member  of  the  society,  with  a  view  to  his  qualifying  himself  to  be 
called  (o)  to  the  bar.  Nor  to  the  principal  and  ancients  of  Barnard's 
Inn  to  admit  an  attorney  (p  )  into  the  society.  Nor  for  a  fellow  of 
a  college,  when  there  is  a  visitor.  Wherever  there  appears  to  be  & 
general  visitor,  the  common  law  courts  will  not  interpose ;  yet  as 
this  is  in  the  nature  of  a  plea  to  the  jurisdiction,  it  must  appear  on 
the  return.  The  court  will  not  supersede  the  writ  of  mandamus  on 
an  affidavit  of  the  fact ;  it  must  appear  by  matter  of  record,  which 
the  party  may  contest  (q).    A  mandamus  will  not  lie  to  the  judge  of 


(/)  Per  Buller,  J.,  in  R,  v.  Bishop  of 
Chester,  1  T.  R.  404 ;  in  R,  v.  M,  of  Staf- 
ford, 3  T.  R.  652  ;  R,  v.  The  Bristol  Dock 
Company f  M.  52  Geo.  III.  S.  P.  See  also 
2  Doug.  526. 

(ff)  R,  V.  Bishop  qf  Chester,  1  T.  R. 
396 ;  R.  v.  Chapter  of  Exeter,  12  A.  &  E. 
512. 

(h)  R.  T.  Bank  of  England,  2  Doug.  524. 

(i)  R,  V.  Churchwardens  cf  St,  Peter's, 
Thetford,  5  T.  R.  364. 

{k)  R,  y.  Churchwardens  and  Overseers 
ofSt.  John  and  St.  Margaret  Westminster, 


4  M.  &  S.  250. 

(/)  R.  V.  Weobly,  Str.  1259. 

(m)  Giles's  case,  Str.  881,  per  Rydmr, 
C.  J. ;  R,  V.  Nottingham,  Say.  R.  217. 

^n)  R,  V.  Gray's  Inn,  Doug.  353. 

(o)  R.  Y,  The  Benchers  qf  Lincoln's  Bmi 
Wooller'scsae,  4  B.  &  C.  855. 

(p)  R,  V.  P.  and  A,  qf  Barnard's  Jim, 

5  A.  &  £.  17. 

(q)  R,  V.  Dr.  Whaiey,  Master  qfPetm^ 
house  College,  Cambridge,  E.  13  Geo.  II., 
34  MS.  Seijt.  Hill,  p.  325. 
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the  Ecclesiastical  Court  to  grant  a  probate  of  a  will  lite  pendente  (r). 
Nor  to  the  master  and  wardens  of  the  company  of  ^un-makers,  to 
cause  them  to  give  a  proof-mark  to  a  freeman  of  their  company ; 
because  they  are  no  legal  establishment  (s).  Nor  to  the  mayor  and 
aldermen  of  London  to  admit  a  person  to  the  office  of  auditor  of  the 
chamberlain's  and  bridge-master's  accounts,  who  had  served  it  three 
years  successively  ;  because  contrary  to  the  custom  of  the  city  (t), 
rfor  to  compel  the  repair  of  a  turnpike-road  («).  Nor  to  the  Collie 
of  PhjTsicians,  commanding  them  to  examine  a  doctor  of  physic,  who 
has  been  licensed,  in  order  to  his  being  admitted  a  fellow  of  the 
college  (j;).  Nor  to  a  visitor  where  he  is  clearly  acting  under  a 
visitatorial  authority  (y).  In  R.  v.  Jotham{z\  the  court  refused  a 
mandamus  to  restore  a  minister  of  an  endowed  dissenting  meeting- 
house ;  because  it  did  not  appear,  that  he  had  complied  with  the 
requisites  necessary  to  give  him  a  primA  facie  title ;  adding,  that  a 
mandamus  to  admit  was  granted  merely  to  enable  the  party  to  try 
his  right ;  but  the  court  had  always  looked  much  more  strictly  to 
the  right  of  the  party  applying  for  a  mandamus  to  be  restored;  for 
if  he  had  been  before  regulany  admitted,  he  may  try  his  right  by 
action  for  money  had  and  received.  A  mandamus  will  not  lie  to  the 
Ardiibishop  of  Canterbury  to  issue  his  fiat  to  the  proper  officer  for 
the  admission  of  a  doctor  of  civil  law,  a  graduate  of  Cambridge,  as 
an  advocate  of  the  Court  of  Arches  (a).  An  authority  was  given  by 
patent  to  registrars  to  exercise  the  office  by  themselves  or  by  a 
sufficient  deputy,  to  be  appointed  by  the  registrars,  and  allowed  by 
the  bishop.  The  registrars  appointed  a  deputy,  but  the  bishop 
disapproved  of  the  appointment,  stating  that  he  had  good  and  suffi- 
cient reasons  for  so  doing,  but  did  not  allege  any  reasons.  An  ap- 
plication for  a  mandamus  to  the  bishop  to  admit  the  party  disap- 
proved of  was  refused,  the  court  being  of  opinion  (b\  that  as  the 
bishop  had  the  power  of  approving  or  disapproving,  they  could  not 
call  upon  him  to  exercise  his  discretion  in  a  particular  manner.  The 
court  will  not  grant  a  mandamus  where  the  right  is  doubtful,  and 
there  is  a  remedy  by  withholding  fees  (c)  ;  the  remedy  is  by  an  exe- 
cution by^.  faXd).  But  it  is  no  objection  to  the  writ,  that  it  only 
enjoins  the  doing  that  for  omitting  which  a  company  are  liable  to  an 
indictment  (e).  A  mandamus  is  granted  only  for  public  persons, 
and  to  compel  the  performance  of  public  duties.  Hence,  the 
court  will  not  grant  it  to  a  trading  corporation  at  the  instance  of 

(r)  1  BL  R.  668.  (a)  R.  v.  ArchbUkop  of  Camterhwyf  8 

1$)  Bay.  989.  East,  213. 

(/)  1  T.  R.  423.  (b)  R,  v.  Bishop  qf  Gloucuter,  2  B.  & 

(«)  B/fg,  ▼.   Trutttn  qf   Oirford  and  Ad.  158. 

WUney  Road9,  4  P.  &  D.  154 ;  12  A.  &  E.  (e)  R,  v.  Stoke  Damerel,  5  A.  &  E.  584. 

427.  (d)  R,  V.  Victoria  Park  Company ^  1  Q. 

(x)  R,  V.  College  qfPhgneianij  7  T.  R.  B.  288 ;  4  P.  &  D.  639 ;  and  see  R,  v.  Hull 

882.  and  Selby  Railway  Co,,  13  L.  J.  (N.  S.) 

(y)  Adm.  R,  v.  Biahop  of  Bly,  2  T.  R.  Q.  B.  257. 

345.  («)  R.  T.  Bristol  Dock  Company,  2  Q. 

(x)  3  T.  R.  575.  B.  64  ;  1  G.  &  D.  286. 
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one  of  its  members,  to  compel  them  to  produce  their  accomits, 
for  the  purpose  (/)  of  declaring  a  dividend  of  the  profits.  The 
mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cognizance ; 
and  therefore,  where  the  question  was,  whether  a  parishioner  had  a 
a  right  to  be  buried  in  a  churchyard  in  an  iron  coffin,  which  was  a 
new  and  unusual  mode,  the  court  refused  {g)  a  mandamus.  So 
the  court  refused  a  mandamus  to  a  rector  (Ji)  to  bury  a  corpse  in  a 
vault,  or  in  any  particular  part  of  the  churchyard,  he  having  a  right 
to  exercise  a  discretion  on  the  subject.  The  court  will  not  grant 
a  mandamus  to  compel  overseers  of  a  parish  to  bury  the  body  of 
a  pauper  lying  in  the  parish,  but  not  in  a  parochial  house  (i).  The 
court  have  no  power  Qt)  to  grant  a  mandamus  to  justices  to  compel 
them  to  come  to  a  particular  decision,  as,  to  make  an  order  of  main- 
tenance on  a  particular  parish.  Although  the  court  will  not  grairt 
a  mandamus  which  will  expose  justices  to  danger,  vet  it  will  put 
them  in  motion  (/)  in  a  case  where  they  clearlv  ought  to  proceed. 
Where  the  certiorari  is  taken  away,  the  court  will  not  (m)  indirectly^ 
bring  proceedings  under  review  by  a  mandamus.  The  court  has  no 
authority  to  grant  a  mandamus  to  compel  a  registrar  to  erase  an 
erroneous  registry  of  birth  under  6  &  7  Will.  IV.  c.  86  (n). 


IV.  Form  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain  tfaa. 
nature  of  a  mandamus,  and  having  briefly  stated  those  cases  in 
which  this  remedy  may  be  adopted,  I  shall  proceed  to  consider  the 
form  of  the  writ;  as  to  which  the  following  rules  may  be  U8eful(5): — 

1.  Care  must  be  taken  that  the  mandamus  is  properly  directed, 
that  is,  to  the  persons  who  are  to  obey  the  writ  (o)  (6).     And  tfak 

(/)  R.  y.  Tk€  Oowmor  and  Company  &  A.  298. 
qfthe  Bank  (^f  England,  2  B.  &  A.  620.  it)  R.  v.  Barker,  6  A.  &  E.  388. 

See  also  R,  v.  London  Ast.  Comp.,  5  B.  &  (m)  R.  v.  Juaticti  qf  the  Weai  Ridkko 

A.  899.  qfrorkihire,  1  A.  &  E.  563  ;  3  Nev.&M. 

R.  y.  Coleridge,  2  B.  &  A.  806.  802. 

Blackmore,  Ejcp.,  1  B.  &  Ad.  122.  (n)  Bxp,  Stat^ford,  1  Q.  B.  886  ;  1  G.  & 


(g)  R.  y.  Coleridge,  2  B.  &  A.  806.  802. 

(h)  Blackmore,  Ejcp.,  1  B.  &  Ad.  122.  (n] 

(i)  R.  y.  Stewart,  12  A.  &  E.  773  ;    4       D.  428. 


P.  &  D.  349.  (o)  R.   y.  liayor  qf  Harford,  Sdk. 

(i)  R.  y.  Justices  qf  Middlesex,  4  B.       701 ;  R.  y.  Mayor  qfR^fpOHf  Salk.  433. 


(5)  As  to  what  steps  are  necessary  before  application  to  the  Court  of 
Queen's  Bench,  for  a  mandamus  to  proceed  to  the  election  of  any  corporate 
officer  of  a  borough.     See  6  &  7  Vict.  c.  89,  s.  5,post,  tit.  "Quo  Warranto." 

(6^  If  the  writ  is  directed  to  the  corporation,  it  has  been  held  good. 
But  if  it  be  directed  to  those,  who  by  the  constitution  of  the  corporation 
ought  to  do  the  act,  without  doubt  it  is  good  also.  Per  Holt,  C.  J., 
R,  V.  Mayor  of  Abingdon,  Ld.  Rajrm.  560. 


1090  MANDAMUS. 

duty  is  cast  upon  the  person  who  applies  for  the  writ ;  for  the 
court,  when  they  grant  the  writ,  will  not  specify  the  person  to 
whom  it  is  to  be  directed  (|>).  If  the  writ  be  improperly  directed, 
tf.  ^.,  if  the  right  of  election  be  in  the  mayor  and  aldermen,  and  the 
mandamus  is  directed  to  the  mayor,  aldermen,  and  common  council^ 
the  court  will  grant  a  supersedeas,  quia  improvide  emanaoit(q).  If 
a  writ  be  directed  to  a  corporation  by  a  wrong  name,  they  may 
return  this  special  matter,  and  rely  upon  it :  but  if  they  answer  the 
exigency  of  the  writ,  they  admit  themselves  to  be  the  corporation 
to  whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer  (r). 

2.  The  writ  must  contain  convenient  certainty,  in  setting  forth 
the  duty  to  be  performed  ;  but  it  need  not  particularly  set  forth  by 
what  authority  the  duty  exists.  Therefore  where  a  mandamus  to 
the  commissary  of  the  Archbishop  of  York  («),  to  admit  a  deputy 
reflnster,  stated  quod  minus  rite  recusavit  to  admit,  it  was  holden 
sufficient;  thougn  it  was  objected,  it  was  the  constant  form  to 
allege,  that  the  party  to  whom  the  writ  is  directed,  is  the  person  to 
whom  it  appertains  to  swear  and  admit ;  for  if  the  defendant  was 
not  the  person  to  whom  the  executing  this  writ  belonged,  he  should 
have  returned  so,  but  instead  of  that,  the  return  consisted  merely 
of  matter  of  excuse  ;  besides  it  was  laid  that  minus  rite  he  refused, 
which  was  an  averment  that  in  justice  he  ought  to  do  it.  So  a 
mandamus  to  the  Dean  of  the  Arches  to  grant  probate  to  Lord 
Londonderry's  executors  (t),  setting  out  that  the  dean  juxta  juris 
exigentiam  recusavit^  was  holden  sufficient,  though  it  was  objected, 
that  it  did  not  show  the  dean's  title  to  grant  probate  ;  not  having 
set  out  that  there  were  bona  notabilia ;  for  the  court  will  not  pre- 
sume an  inferior  jurisdiction,  and  it  appeared  that  he  had  already 
done  some  acts  of  office  as  the  prerogative  judge,  and  he  shall  not 
be  received  now  to  say  it  does  not  appear  he  has  any  jurisdiction. 
The  ground  of  the  application  for  a  mandamus  is,  that  there  is  no 
other  remedy.  Where,  therefore,  a  mandamus  directed  to  a  cor- 
poration, and  commanding  them  to  pay  a  poor's  rate,  omitted  to 
state  that  the  defendants  had  no  effects  upon  which  a  distress  could 
be  levied,  it  was  holden  (u)  bad. 

3.  If  several  persons  have  been  removed,  there  must  be  a  distinct 
writ  for  each  person :  for  they  cannot  join  (ar) ;  for  the  interest  is 
several,  and  the  amotion  of  one  is  not  the  amotion  of  the  others. 

4.  Every  circumstance  that  is  requisite  to  show  that  the  party  is 
entitled  to  be  admitted,  must  be  suggested  in  the  writ  (y),  and  a 

(p)  R,  T.  Wigan,  2  Burr.  782.  &  A.  220.     Q.  Whether  in  such  a  case  a 

(q)  R.  T.  Mayor  of  Norwich,  Str.  55.  mandamus  will  lie  ? 
(r)  R.    V.  Bailift  of  Ip9wieh,    Salk.  (jr)  R.  v.  City  qf  Chetter,  5  Mod.  11 ; 

434,  5.  the  case  of  Andover,  Salk.  433 ;  Arum,, 


($)  R.  T.  Ward,  Str.  897.  Salk.  436,  S.  P. 

0  R.  V.  Bettetworth,  Str.  857.  (y)  6  Mod.  310,  per  ffoli,  C.  J. 

«)  R.  V.  Margate  Pitr  Company,  3  B. 


i' 


MANDAMUS. 


1091 


defect  cannot  be  supplied  by  the  return  (z) ;  therefore^  where  in  a 
mandamus  to  the  ordinary  to  license  a  curate,  it  was  stated  that 
he  had  been  duly  nominated  and  appointed  by  the  inhabitants  of  a 
township  to  be  curate  of  the  church  of  P.,  but  neither  the  consent 
of  the  rector  nor  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court  auashed 
the  \^Tit(a).  But  although  it  is  essential  such  facts  shoula  be  al- 
leged as  are  necessary  to  show  that  the  party  applying  for  the  writ 
is  entitled  to  the  relief  prayed,  no  precise  form  is  reqmred  (b). 

5.  The  writ  must  Jbe  granted  to  proceed  to  an  election  to  the 
office,  and  not  to  elect  a  particular  person  (c). 

Lastly,  the  writ  must  be  test<)d  ;  and  there  must  be  fourteen 
days  between  the  teste  and  the  return (7),  if  it  goes  above  forty  miles; 
othermse  only  eight  days,  and  one  day  is  to  be  taken  inclusive,  the 
other  exclusive  (a).  Upon  discovering  any  informality  in  the  writ, 
the  party  may  apply  to  amend  at  any  time  before  the  return  (e) ; 
but  after  the  return  has  been  made  and  traversed,  the  court  will 
not  permit  an  amendment  in  the  mandamus  (/).  A  motion  cannot 
be  made  to  supersede  the  writ  after  the  return  is  out  (g) .  Although 
it  has  been  said  (A)  that  the  defendant  will  not  be  permitted  to 
avail  himself  of  any  objection  to  the  writ  after  the  return ;  yet  it 
has  since  been  adjudged  that  an  exception  may  be  taken  to  the  writ 
even  after  the  return  (i),  and  at  any  time  before  a  peremptory 
mandamus  issues.  Where  the  court  grants  a  rule  to  show  cause, 
though  upon  showing  cause  it  appear  doubtful,  whether  the  party 
have  a  right  or  not,  yet  the  court  will  issue  a  mandamus,  in  order 
that  the  right  may  be  tried  upon  the  return  (A).  But  the  court  will 
not  grant  a  mandamus  to  a  person  to  exercise  a  jurisdiction,  when 
it  is  doubtful  whether  he  has  the  power  to  exercise  it  or  not  (/)• 
Upon  a  motion  for  a  mandamus  (m)  to  the  warden  of  the  Vintners^ 
Company  to  swear  J.  S.  one  of  the  court  of  assistants,  the  affidavit 
being  only  that  he  was  informed  by  some  of  the  court  of  assistants 
that  he  was  elected,  and  no  positive  affidavit  of  an  election,  the 


(z)  R,  V.  Hopkim,  1  Q.  B.  161 ;  4  P. 
&  D.  550. 

(a)  R.  T.  Bishop  of  Oxford^  7  East, 
345. 

(6)  Per  i>e,  C.  J.,  in  R,  v.  M,  and  B, 
of  Nottingtuim,  Say.  R.  37. 

(c)  2  Bulst.  122  ;  2  Rol.  Abr.  456,  pi.  5. 

[if)  R.  V.  Mayor  qf  Dover,  Str.  407. 

>)  6  Mod.  133,  per  Holt,  C.  J. 

;/)  R.  V.  Mayor  of  Stafford,  4  T.  R. 
690. 


{ly)  Said  per  Xee,  J.,  in  Whiiwood  q.  t, 
V.  Jocam,  B.  R.  M.  7  Geo.  II.  MS.,  tohaye 
been  so  determined  in  Lord  RaymotuT* 
time. 

(h)  Per  Kenyon,  C.  J.,  and  BuUer^  J., 
in  R.  V.  Mayor  qf  York,  5  T.  R.  74,  5. 

(t)  R,  V.  Margate  Pier  Company ,  3  B.  & 
A.  220. 

{k)  R,  T.  Dr.  Bland,  BoU.  N.  P.  200. 

(/)  R,  V.  Biehop  qfElyt  1  Wils.  266. 

(m)  BoU.  N.  P.  200. 


(7)  If  there  be  not,  it  will  be  superseded,  though  in  the  first  instance 
granted  absolutely ;  as  to  pay  money  out  of  the  poor-rates.  JK.  v.  Direetore 
of  St.  Jndretd's  Holbom,  7  A.  &  E.  281. 

VOL.  II.  2  D 
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court  would  only  grant  a  rale  to  show  cause,  but  said,  if  there  had 
been  a  positive  affidavit  of  his  election,  they  would  have  granted  the 
writ  m  the  first  instance. 


V.    Of  the  Return. 
The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the  writ  is 
directed. 

2.  It  must  be  positive  and  certain  (n)  (8).  The  same  certainty  is 
required  in  a  return  to  a  mandamus  as  in  indictments  or  returns  to 
writs  of  habeas  corpus  (o).  But  if  the  return  be  certain  on  the  face 
of  it,  that  is  sufficient,  and  the  court  cannot  intend  facts  inconsistent 
with  it,  for  the  purpose  of  making  it  bad  (p).  The  return  must  not 
be  argumentative  (o).  To  a  mandamus  to  elect,  it  is  a  good  return, 
that  a  person  has  been  duly  elected,  and  sworn  into  the  office  (r). 
To  a  mandamus  to  a  commissary  to  admit  A.  B.  into  the  office  of 
churchwarden,  recitine  that  he  had  been  duly  elected,  a  return  («) 
that  A.  B.  was  not  dmy  elected  is  good. 

S.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  very  accurate  in  stating, 
first,  the  power  of  the  corporation  to  remove  (t) ;  Secondly,  the 
return  must  set  forth  a  sufficient  and  reasonable  cause  of  removal. 
There  are  three  kinds  of  offences  (u)  for  which  a  corporator  may  be 
removed : — 

First, — For  any  offence  committed  against  his  duty  as  a  cor- 
porator :  in  this  case  the  corporator  is  removable  without  any 
previous  conviction  by  a  jury  (a:).  The  power  of  trial,  as  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  every  cor- 
poration (y). 

Secondly, — For  an  offence  which  is  in  itself  of  so  infamous  a 
nature  as  to  render  the  offender  unfit  to  execute  any  public  fran- 
chise, e.  ^.,  forgery,  perjury,  &c.,  although  such  offence  lias  not  any 


(»)  11  Rep.  99  b.  See  also  !{.  v.  Mar- 
pOf  qf  Abingdon,  Salk.  432. 

(o)  Per  BulUr,  J.,  Doug.  158. 

(ji)  Doug.  159. 

(a)  R.  V.  Lyme  Regi*,  Doug.  158. 

(r)  R.  T.  Willianuy  Say.  R.  140. 

US  R.  V.  Willianu,  8  B.  &  C.  681. 

(0  R,  V.  Mayor  J  Sfc,  qf  DoncasierjtTm. 
25  &  26  Geo.  II.,  34  MS.  Seijt.  HUl,  p.210. 


(tt)  R»  Y,  Mayor  qf  Derby,  9  Geo.  II., 
Bull.  N.  P.  206 ;  R.  v.  Riehardmm,  I 
Burr.  538 ;  R,  v.  Liverpool,  2  Burr.  732. 

(«)  BulL  N.  P.  206,  cites  R.  y.  Derby, 
9  Geo.  II.,  which  case  was  first  brought 
before  the  court  in  E.  T.  8  Geo.  II.  See 
Session  Cases,  vol.  ii.  p.  343. 

(y)  See  Lord  Mantfield*i  opinion,  1 
Burr.  538. 


(8)  See  as  to  demurrers  to  the  return,  stat.  ^  k7  Vict.  c.  67,  s.  I,  pott^ 
p.  1099. 
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immediate  relation  to  his  office.  An  ofiSance  of  tbis  kind  onght  to 
be  established  by  a  previous  conviction  by  a  jury,  according  to  the 
law  of  the  land  (z).  It  is  the  infamy  which  renders  the  corporator 
an  improper  person  to  be  continued  m  an  office  of  trust ;  therefore, 
if  .the  cnme  for  which  he  is  convicted  be  such  as  does  not  carry 
such  infamy  with  it,  it  will  be  no  cause  of  disfranchisement ;  as  if  he 
were  convicted  of  a  simple  assault  (a). 

Thirdly, — For  any  offence  of  a  mixed  nature,  as  being  an  oflfenee 
not  only  against  the  duty  of  his  office,  but  also  a  matter  indictable 
at  conmion  law.  Where  the  offence  is  criminal  in  both  respects, 
the  diflerence  seems  to  be,  that  if  it  consists  of  one  single  &ct,  as 
burning  the  charters  of  the  corporation,  bribery,  &c.,  there  must  be 
a  conviction ;  but  not  where  it  may  be  considered  as  abstracted,  the 
one  from  the  other,  as  riot  and  assault  upon  any  other  member,  so 
as  to  obstruct  the  business  of  the  corporation  (b).  Misemploying 
the  corporation  money  is  not  a  sufficient  cause  of  disfranchisement, 
because  the  corporation  may  have  their  action  for  it  (c). 

Although  the  return  be  insufficient,  yet  if  it  appear  to  the  court, 
that  the  party  has  no  ground  for  being  restored,  the  court  will  not 
restore  him  (rf). 

The  due  execution  of  the  power  of  amoval  must  be  set  forth  in 
the  return.  In  a  return  to  a  mandamus  to  a  corporation  to  restore 
a  member  who  has  been  removed,  it  should  appear  that  the  body 
removing  had  proved  the  charge  for  which  the  member  was  removed. 
It  is  not  sufficient  to  state  merely,  that  he  was  present  when  the 
charge  was  made,  and  did  not  deny  it  (e). 

It  is  not  a  good  return  to  state,  that  the  party  was  incapable  of 
being  elected ;  for  the  proper  way  of  trying  whether  he  was  capaUe 
of  being  elected,  is  by  an  information  in  nature  of  quo  warranto  (/). 
So,  where  all  the  proceedings  of  the  election  were  set  forth  in  the 
writ,  concluding,  "by  reason  whereof  A.  was  elected,""  a  return, 
stating  A.  was  not  elected,  was  holden  to  be  bad(^).  Where,  upon 
a  mandamus  conunanding  defendant  to  take  upon  himself  the  office 
of  conunon  council-man  of  the  borough  of  Leicester,  the  return  was, 
that,  by  a  by-law,  persons  refusing  to  fill  the  office  were  subject  to  a 
certain  fine,  and  that  defendant  had  paid  the  fine ;  it  was  holden  (A), 
that  the  return  was  insufficient,  as  it  did  not  state  that  the  fine  was 
to  be  in  lieu  of  service. 

4.  The  same  certainty  is  required  in  the  return,  as  before  the 
stat.  of  Queen  Anne  (i). 

(z)  Per  Lord  Mansfield,  C.  J.,  in  B.  t.  (§)  H.  v.  AvtrfAoM,  8  T.  R.  362. 

Riekardsom,  1  Burr.  539.  (/)  R*  y.Doneasier,  Say.  R.  40. 

(a)  BulL  N.  P.  206,  cites  R.  v.  JDerdy,  r^)  R.  ¥.  Mayor  rf  York,  5  T.  R.  66. 

9  Geo.  II.  {h)  R,  v.  iB.  Bower,  the  yemm§er,  1  B. 

{b)  lb.  &  C.  585. 

(e)  R.  Y.  ChaUte,  Lord  Raym.  226.  (t)  Per  Lord  Mmu^Uld,  C.  J.»  in  it.  t 

(d)  Per    Cm-.,    in   R.  v.  Tidderly,   1  Lywte  Beffie,  Ikaag.  167. 


Siderf.  14. 
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6.  The  rule  is,  not  to  presume  everything  against  the  return,  but 
not  to  presume  anything  either  one  way  or  the  other  (/i). 

6.  The  return  must  not  contain  two  inconsistent  causes  (i),  other- 
wise the  court  will  quash  the  whole  return  (k).  But  several  con- 
sistent causes  may  be  returned  (/) ;  and  where  the  causes  are  not 
inconsistent,  although  some  are  bad,  yet  the  court  may  admit  the 
good  and  reject  the  bad.  It  is  not  necessary  that  every  part  of  the 
return  should  be  good ;  the  court  will  not  quash  it,  if  on  the  whole 
it  state  a  sufficient  reason  to  justify  the  party  making  it(m). 
Masters  of  grammar  schools  must  be  licensed  by  the  ordinary,  who 
may  examine  the  party  applying  for  a  license  as  to  his  learning, 
morality,  and  religion ;  and  it  is  a  ffood  return  (n)  to  a  mandamus 
to  the  ordinary  to  grant  such  a  hcense,  that  the  party  applying 
refused  to  be  examined  as  to  his  sufficiency  in  learning.  To  a  man- 
damus to  restore  J.  S.  to  the  office  of  sexton,  the  defendant  re- 
turned, that  J.  S.  was  not  duly  elected  according  to  the  ancient 
custom  of  the  parish ;  and  further,  there  was  a  custom  for  the  inha- 
bitants in  vestry  to  remove  the  sexton  from  his  office,  and  that  J.  S. 
was  removed  pursuant  to  such  custom :  it  was  holden  (o),  that  there 
was  not  any  repugnancy  in  saying,  tliat  J.  S.  was  not  duly  elected ; 
but  that  being  in  fact  elected,  they  had,  according  to  an  ancient 
custom,  removed  him.  In  either  case,  they  were  equally  entitled 
to  exercise  that  right.  The  return,  therefore,  was  allowed.  The 
return  need  not  be  under  the  seal  of  the  corporation,  nor  need  it 
be  signed  by  the  mayor :  for  the  return  of  a  mandamus  is  matter  of 
record,  and  acts  done  by  a  corporation  upon  record,  are  not  required 
to  be  under  hand  or  seal ;  for  m  such  case  an  action  lies  against  a 
body  politic,  or  the  persons  who  procure  the  false  return  (p ). 
Where  a  return  of  a  mandamus  to  restore  a  party  to  a  corporate  office 
is  defective  in  form,  but,  on  the  whole,  it  appears  that  tnere  is  good 
ground  for  amotion,  the  court  will  not  award  a  peremptory  manda- 
mus ;  the  only  effect  of  which  would  be  to  compel  the  corporation 
to  restore  an  officer  whom  they  would  be  bound  immediately  to 
remove  in  a  more  formal  manner  (9).  Clerical  mistakes  in  the  re- 
turn may  be  amended,  even  after  it  is  filed  (r).  The  prosecutor  of 
a  mandamus  («),  to  which  a  return  has  been  made,  having  moved  for 
a  concilium,  (and  the  court  having,  upon  argument,  adjudged  that 
the  return  is  sufficient  in  law,)  cannot  afterwards  traverse  the  facts 
contained  in  the  return. 

(h)  R,  "9,  Lyme  Regit,  E.  19  Geo.  III. 

ro  See  2  T.  R.  456. 

Ih)  Adm.  R,  v.  Mayor  qf  Cambridge,  2 
T.  R.  456.  See  also  R,  v.  Mayor  of  York, 
5  T.  R.  66. 

(/)  Wright  V.  Faweett,  4.Burr.  2041. 

(m)  R.  V.  Archbp,  of  York,  6  T.  R.  490. 

hC\  8,  C. 

CO)  R,  y.  Taunton  St.  James,  Cowp.  413. 

Ip)  R.y,  Mayor  of  Exeter,  Lord  Raym. 
223.    See  also  R,  v.  Chalice,  Lord  Raym. 


848,  S.  P. 

(q)  R,  T.  Griffiths,  5  B.  &  A.  731. 

(r)  R,  T.  Lyme  Regis,  E.  19  Geo.  III., 
Doug.  157. 

(«)  R.  on  Prosecution  qf  M,  Scales  v. 
Mayor  and  Aldermen  of  London,  3  B.  & 
Ad.  255.  See  R,  v.  Payn,  11  A.  &  E.  955; 
3  P.  &  D.  623 ;  R,  v.  Oundle,  1  A.  &  E. 
283 ;  3  Nev.  &  M.  484 ;  and  R.  v.  Eastern 
Counties  Railway  Company,  10  A.  &  E. 
531 ;  2  P.  &  D.  648. 
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VI.  Of  the  Remedy^  where  the  Party  to  whom  the  Writ  of  Matt- 
damns  is  directed,  does  not  make  any  Return^  or  where  he 
mahes  an  insufficient^  or  false  Return. 

The  first  writ  of  mandamus  always  concludes  with  commanding 
obedience,  or  cause  to  be  shown  to  the  contrary  U)  ;  but  if  a  return 
be  made  to  it^  which  upon  the  face  of  it  is  insufficient,  the  court  will 
grant  a  peremptory  mandamus,  and  if  that  be  not  obeyed,  an  attach- 
ment will  issue  against  the  persons  disobeying  it.  If  no  return  be 
made,  the  court  will  grant  an  attachment  against  the  persons  to 
whom  the  mandamus  was  directed  (9)  ;  with  this  difference,  how- 
ever, that  where  a  mandamus  is  directed  to  a  corporation  to  do  a 
corporate  act,  and  no  return  is  made,  the  attachment  is  wanted 
only  against  those  particular  persons  who  refuse  to  pay  obedience  to 
the  mandamus ;  but  where  it  is  directed  to  several  persons  in  their 
natural  capacity,  the  attachment  for  disobedience  must  issue  against 
all  (ti),  though  when  they  are  before  the  court,  the  punishment  will 
be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it 
false,  an  action  upon  the  case  lies  for  the  party  injured,  against 
the  persons  making  such  false  return.  And  where  the  return  is 
made  by  several,  the  action  may  be  either  joint  or  several,  it  being 
founded  upon  a  tort :  but  if  it  appear  upon  evidence  that  the  defen- 
dant voted  against  the  return,  but  was  overruled  by  a  majority, 
the  plaintiff  will  be  nonsuited  (or)  ;  and  though  the  return  be  made 
in  the  name  of  the  corporation,  yet  an  action  will  lie  against  the 
particular  persons  who  caused  the  return  to  be  made  (y)  ;  or  if  the 
matter  concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  maintain  an  action,  the  court  will  grant  an  in- 
formation against  the  persons  making  the  return  {z).  The  return 
must  be  filed  and  allowed  before  the  information  can  be  moved  for. 
A  mandamus  was  directed  to  the  mayor,  bailiff,  and  burgesses  of  A. 
The  mayor  made  a  return  (a)  ;  a  motion  was  made  to  stay  the  filing 
of  it,  upon  a  suggestion,  that  the  return  was  made  against  the  votes 
of  the  majority,  who  would  have  obeyed  the  writ.  But  the  court 
resolved,  that  they  could  not  refuse  the  mayor's  return,  because  he 
was  the  principal  officer  to  whom  the  writ  was  directed,  and  actualljr 
delivered  ;  and,  as  he  had  returned  and  brought  in  the  writ,  it  was 

(0  Bull.  N.  P.  201.  (z)  Surgwna*  Comp.,  Salk.  374 ;  R,  ▼. 

(«)  22.  y.  Overseers  of  St.  Chad^ if  Salop,  Mayor  qf  Notiingham,  H.  25  Geo.  11., 

H.  8  Geo.  II.,  MS.  Bull.  N.  P.  201,  S.  C.  Bull.  N.  P.  203,  S.  P. 

(x)  Garth.  1 72.  (a)  R,  v.  Mayor  of  Abingdon,  Salk.  431 ; 


s 


)  Per  Holt,  C.  J.,  Lord  Raym.  564.         Garth.  499,  8.  C. 


(9)  An  objection  may  be  taken  to  the  writ,  on  showing  cause  against  the 
attachment.     R.  Y.Ledyard,  1  Q.  B.  616. 
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not  fit  that  the  court  should  examine  upon  affidavits,  whether  the 
majority  consented.  But  if  the  mayor  had  made  any  return,  con^ 
trajT  to  the  votes  of  the  majority,  it  was  at  his  peril,  and  the  way 
to  punish  him  waa  by  information. 

Note,  Where  several  join  in  an  application  for  a  mandamus,  thev 
may  all  join  in  the  action  for  a  false  return  (&).  And  if  in  sucn 
adstion  or  information  the  return  be  falsified,  the  court  wiU  grant  a 
peremptory  mandamus ;  however,  it  cannot  be  moved  for  until  four 
days  after  the  return  of  the  postea,  because  the  defendants  have 
that  time  to  move  in  arrest  of  judgment  (c)  :  and  the  court  will  not 
award  a  peremptory  mandamus  until  the  proceedings  on  the  original 
mandamus  are  complete  {d).  In  an  action  for  a  false  return  (e), 
the  plaintiff  set  out,  that  he  was  chosen  upon  the  1st  of  October, 
according  to  the  custom.  Upon  evidence,  it  appeared  that  the 
custom  was  to  choose  on  the  29th  of  September,  and  that  the 
plaintiff  was  then  chosen ;  and  this  was  holden  sufficient  to  support 
the  declaration,  for  the  day  in  the  declaration  is  but  form.  If  the 
mayor  of  a  corporation  procure  a  false  return  to  be  made,  it  will  be 
sufficient  evidence  against  him,  that  the  mandamus  was  delivered  to 
him,  and  that  the  mandamus  has  such  a  return  made ;  and  that  will 
be  presumptive  against  him,  that  he  made  that  return,  unless  he 
shows  the  contrary ;  for  the  mayor  or  any  other  member  of  the 
oorporation,  or  others,  who  shall  procure  a  false  return  to  be  made, 
are  liable  in  their  private  capacity  (/).  In  an  action  brought  in 
C.  B.  for  a  false  retuiii,  the  plaintiff  obtained  judgment ;  the  Court 
of  B.  R.  refused  to  grant  a  peremptory  mandamus :  Holt^  C.  J., 
observing,  that  every  mandamus  recites  the  fact  prout  paiei  nobis 
per  recordum^  and  that  they  could  not  take  notice  of  the  records  of 
the  Common  Pleas  (^)  (10).  Before  the  stat.  9  Ann.  c.  20(A), 
except  in  extraordinary  cases  (t),  an  attachment  did  not  issue  for 
want  of  a  return,  until  after  the  return  of  an  alias  and  pluries  writ 
of  mandamus,  and  disobedience  of  a  peremptory  rule  to  return  (A). 
But  by  that  statute,  reciting  that  persons  who  had  a  right  to  the 

(b)  Oreen  v.  Pope,  Lord  Raym.  125.  as  is  reported  by  the  name  of  Oreen  v. 

(e)  Per  Holif  C.  J.,  Bucily  ▼.  Palmer,  Pope,  1  Lord  Raym.  128,  where  S.  P.  is 

Salk.  430, 1.  said  to  have  been  ruled. 

(d)  Reg,  V.  Baldwin,  8  A.  &  E.  947 ;  3  (A)  Repealed  as  to  so  much  as  prerents 

P.  &  D.  124.  the  re-election  of  mayors  and  other  annual 

ie)  Vaugfum  v.  Lewie,  Carth.  228.  retuming-officers,    by  stat.   3   &  4  Vict. 

/)  Per  Cfur.,  R,  v.  Chalice,  Lord  Raym.  c.  47. 
848.  (0  See  Skinn.  669. 

(g)  Anon.,  Salk.  428,  probably  the  8.  C,  (k)  Bull.  N.  P.  203. 


(10)  Yet  where,  in  aa  action  for  a  false  return,  judgment  was  given  for 
the  defendant,  and  upon  a  writ  of  error  judgment  was  reversed  in  the 
£xche(}uer  Chamber,  the  Court  of  K.  B.  granted  a  peremptory  mandamus 
before  judgment  entered,  saying,  it  was  a  mandatory  writ,  and  not  a  judi- 
cial wnt  founded  upon  the  record.     BulL  N.  P.  202. 
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oflSoe  of  mayors,  or  other  offices  within  dties,  towns  corporate, 
boroughs,  and  places,  or  to  be  burge88e»  or  freemen  thereof,  liad 
either  been  illegally  turned  out,  or  had  been  refused  to  be  admitted 
thereto,  and  had  no  other  remedy  to  procure  themselves  to  be 
admitted  or  restored,  than  by  writs  of  mandamus,  the  proceedings 
on  which  were  very  dilatory  and  expensive  ;  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  mandar 
mus(0. 

2.  That  the  persons  prosecuting  such  writ  might  plead  to  (m),  or 
traverse  all  or  any  the  material  mcts  contained  in  the  return,  to 
which  the  persons  making  such  return,  should  reply,  take  issue,  or 
demur;  and  such  further  proceedings  should  be  had  therein,  as 
might  have  been  had  if  the  persons  suing  such  writ  had  brought 
their  action  on  the  case  for  a  fake  return ;  and  in  case  a  ver£ct 
should  be  found,  or  judgment  given  for  them  upon  a  demurrer,  or 
by  nihil  dicit,  or  for  want  of  a  replication  or  otner  pleading,  they 
should  recover  damages  and  costs,  and  a  peremptory  writ  of  mandar 
mus  should  be  granted  vnthout  delay  for  them  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged 
insufficient ;  and  in  case  judgment  shall  be  given  for  the  persons 
making  such  return,  they  shall  recover  costs. 

8.  The  stat.  for  the  amendment  of  the  law  (4  Ann.  c.  16,)  and  all 
the  statutes  of  jeofail  shall  be  extended  to  writs  of  mandamus,  and 
the  proceedings  thereupon  (n).  The  power  of  traversing  the  return, 
which  is  given  by  the  second  section  of  the  preceding  statute,  is 
given  in  the  room  of  an  action  for  a  false  return ;  ana  as  in  such 
action  it  cannot  be  said  that  the  damages  are  collateral,  so  neither 
can  it  be  said  that  they  are  collateral  in  a  proceeding  under  the 
statute,  for  they  are  consequent  or  dependent  upon  the  issue,  and 
the  jury  are  to  inquire  of  the  damages  as  parcel  of  the  charge ;  and 
consequently,  if,  in  a  proceeding  under  the  statute,  the  jury  omit  to 
find  damages  and  costs  for  the  plaintiff,  whether  the  verdict  be 
general  or  special,  this  defect  cannot  be  supplied  by  a  writ  of 
mquiry  (o)  :  but  in  such  case  the  party  may  bring  an  action  for  a 
fidse  return;  for  the  act  does  not  take  away  the  party's  right  to 
bring  such  action,  but  only  provides,  that  in  case  damages  are 
recovered  by  virtue  of  that  act,  against  the  persons  makmg  the 
return,  they  shall  not  be  liable  to  be  sued  in  any  other  action  for 
making  such  return  (^).  Where  issue  is  joined  upon  the  traverse 
of  the  return,  and  the  prosecutor  does  not  proceed  to  trial  accord- 
ing to  the  practice  of  the  court,  judgment  as  in  case  of  a  nonsuit 
may  be  given  (q).      Since  tlie  preceding  statute,  a  mandamus,  in 

(/)  Sect.  1.  S.  C. 

(m)  Sect.  2.  (p)  BuU.  N.  P.  203.     See  Str.  1053. 

(n)  Sect.  7.  (q)  Wigan  v.  Holmes^  Say.  R.  110 ;  IL 

(o)  Kynaaton  v.  Mayor  of  Shrewsbury  t  v.  Mayor  of  Stafford,  4  T.  R.  689. 
T.  9  &  10  Geo.  II.,  MS.,  and  Str.  1052, 
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cases  to  which  the  statute  applies,  is  in  the  nature  of  an  action, 
pleadings  therein  being  admittea,  and  it  seems  that  in  such  cases  a 
writ  of  error  lies  upon  the  judgment  (r) ;  but  upon  the  award  of  a 
peremptory  mandamus,  in  a  case  to  which  the  stat.  of  Anne  does  not 
apply,  a  writ  of  error  was  holden  not  to  lie  (s).  It  appears  from  the 
wording  of  the  statute,  that  there  are  many  cases  to  which  it  does 
not  extend ;  therefore  in  all  those  cases  the  proceedings  must  have 
been  according  to  the  course  of  the  common  law  {t).  But  now,  by 
Stat.  1  Will.  IV.  c.  21,  [30th  March,  1831,]  s.  2,  after  reciting  that 
the  provisions  contained  in  the  9th  Ann.  c.  20,  had  been  found  use- 
ful and  convenient,  and  that  the  same  ought  to  be  extended  to  the 
proceedings  on  other  such  writs,  it  is  enacted,  that  the  several 
enactments,  contained  in  the  said  statute  relating  to  the  return  to 
writs  of  mandamus  and  the  proceedings  on  such  returns,  and  to  the 
recovery  of  damages  and  costs,  shall  be  and  are  extended  and  made 
applicable  to  all  other  writs  of  mandamus  and  the  proceedings 
thereon,  except  so  far  only  as  the  same  may  be  altered  by  this  act. 
These  alterations  are  aa  follow : — The  4th  section,  reciting,  that 
writs  of  mandamus,  other  than  such  as  relate  to  the  offices  and 
franchises  provided  for  by  the  9th  of  Anne,  are  sometimes  issued  to 
officers  and  other  persons,  commanding  them  to  admit  to  offices,  or 
to  perform  other  matters,  in  respect  whereof  the  persons  to  whom 
such  writs  are  directed  claim  no  right  or  interest,  or  whose  func- 
tions are  merely  ministerial  in  relation  to  such  offices  or  matters ; 
and  that  it  may  be  proper  such  officers  and  persons  should,  in  cer- 
tain cases,  be  protected  against  the  payment  of  damages  or  costs,  to 
which  they  might  otherwise  become  liable ;  enacts,  that  the  court, 
if  it  shall  sec  fit,  may  make  rules  and  orders,  calling  not  only  on  the 
person  to  whom  such  writ  may  be  required  to  issue,  but  also  every 
other  person  having  or  claiming  any  right  or  interest  in  or  to  the 
matter  of  such  writ,  to  show  cause  against  the  issuing  of  such  writ 
and  payment  of  costs  of  the  application  ;  and  upon  the  appearance 
of  such  other  person,  or  in  default  after  service,  to  exercise  all  such 
powers  and  authorities,  and  make  all  such  rules  and  orders,  applica- 
ble to  the  case,  as  are  or  may  be  given  or  mentioned  by  or  in  any 
act  passed  during  this  session,  for  giving  relief  against  adverse  claims 
made  upon  persons  having  no  interest  m  the  subject  of  such  claims, 
[see  the  provisions  of  1  &  2  Will.  IV.  c.  58,]  provided,  that  the 
return  and  issues  in  fact  or  in  law,  shall  be  made  and  joined  in  the 
name  of  the  person  to  whom  the  writ  is  directed ;  but  the  court 
may  direct  the  same  to  be  made  and  joined  on  the  behalf  of  such 
other  person  as  may  be  mentioned  in  such  rules,  and  in  that  case 
such  other  person  shall  be  permitted  to  frame  the  return,  and  to 
conduct  the  subsequent  proceedings  at  his  own  expense ;   and  in 

(r)  1  P.  Wms.  351 ;   Str.  1052 ;   R,  v.  error,  D.  P.,  2l8t  April,  1724,  1  Bro.  P.  C. 

Manehetter  and  Leeds  Railway,  3  Q.  B.  73,  Tomlins'  ed. 

528 ;  1  G.  &  D.  338.  (0  BuU.  N.  P.  204. 

(«)  Dtan  qf  Vt^lin  v.  The  King,  in 
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guch  case,  if  any  judgment  shall  be  given  for  or  against  the  party 
suing  such  writ,  such  judgment  shall  be  given  against  or  for  the 
person  on  whose  behalf  the  return  shall  be  expressed  to  be  made, 
and  who  shall  have  the  like  remedy  for  recovery  of  costs  and  en^ 
forcing  judgment,  as  the  person  to  whom  the  writ  shall  have  been 
directed,  might  and  would  otherwise  have  had.  The  proceedings 
are,  by  the  5th  section,  not  to  abate  by  the  death,  resignation,  or 
removal  from  office,  of  the  person  making  the  return  under  the 
authority  of  this  act,  and  peremptory  writ  may  be  directed  to  the 
successor.  The  6th  section  is  general,  and  enacts,  that  in  all  cases 
of  application  for  any  writ  of  mandamus,  the  costs  of  such  applica- 
tion, whether  the  writ  be  granted  or  refused,  and  also  the  costs  of 
writ,  issued  and  obeyed,  shall  be  in  the  discretion  of  the  court,  who 
are  to  order  by  whom,  and  to  whom,  the  same  shall  be  paid  (ti).  In 
a  case  where  the  proceedings  had  commenced  before  this  act  came 
into  force,  the  court  refused  the  application  (x)  for  costs.  Under 
this  statute,  the  costs  may  be  obtained  (y)  by  a  distinct  motion  after 
issuing  of  the  writ. 

The  stats.  9  Ann.  c.  20,  and  1  W.  IV.  c.  21,  gave  no  power  to  a 
prosecutor  to  demur  to  the  return,  so  that  the  decision  of  the  court 
as  to  the  validity  of  the  return  might  be  reviewed  by  a  writ  of  error  ; 
to  remedy  which  the  stat.  6  &  7  Vict.  c.  67  was  passed,  whereby  it 
is  enacted,  that  in  all  cases  in  which  the  person  prosecuting  any  writ 
of  mandamus  shall  wish,  or  intend  to  object  to  the  validity  of  any 
return  already  made,  or  hereafter  to  be  made  to  the  same,  he  shall 
do  so  by  way  of  demurrer  to  the  same,  in  such  manner  as  is  now 
used  in  personal  actions :  and  thereupon  the  writ  and  return  and 
demurrer  shall  be  entered  upon  record ;  and  such  further  proceed- 
ings shall  be  thereupon  had  as  upon  a  demurrer  to  pleadings  in 
personal  actions ;  and  the  court  shall  thereupon  adjudge  either 
that  the  return  is  valid  in  law,  or  that  it  is  not  valid  in  law ;  or 
that  the  writ  of  mandamus  is  not  valid  in  law :  and  if  they  adjudge 
that  the  writ  is  valid  in  law,  but  that  the  return  thereto  is  not  valid 
in  law,  then  and  in  every  such  case  they  shall  also  by  their  said 
judgment  award  that  a  peremptory  mandamus  shall  issue  in  that 
behalf;  and  thereupon  such  peremptory  writ  of  mandamus  may  be 
sued  out  and  issued  accordingly,  at  any  time  after  four  days  from 
the  signing  of  the  said  judgment :  and  it  shall  be  lawful  for  the  said 
courts  respectively,  and  they  are  hereby  required,  in  and  by  their 
said  judgment  to  award  costs  to  be  paid  to  the  party  in  whose 
favour  they  shall  thereby  decide  by  the  other  party  or  parties. 

By  sect.  2,  Whenever  any  such  judgment  as  is  hereinbefore  men- 
tioned shall  be  given,   or  whenever  issue  in  fact  or  in  law  shall 

(ti)  See  Reg.  v.  Pall,  1  G.  &  D.  117 ;  and  see  Emery  ▼.  Corporation  qfMalmei- 

1  Q.  B.  636  ;  lUff.  ▼.  Kelk,  1  G.  &  D.  bury,  3  Q.  B.  577. 
127  ;  1  Q.  B.  660 ;  Reg,  v.  Corporation  qf         (x)  R.  v.  Wix,  2  B.  &  Ad.  203. 
Newbury,  1  Q.  B.  751 ;   1  G.  &  D.  388  ;  (y)  R.  v.  Kirke,  5  B.  &  Ad.  1089. 
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be  joined  upon  any  pleadings  in  poiBuance  of  the  said  recited  acta, 
or  either  of  them,  and  judfi;ment  shall  be  given  thereon  by  any  of 
the  courts  aforesaid,  it  shaJDl  be  lawful  for  any  party  to  the  record, 
in  any  of  such  cases  who  shaU  think  himself  aggrieved  by  such  judg- 
ment to  sue  out  and  prosecute  a  wnt  of  error,  for  Uie  purpose  or 
reversing  the  same  in  such  manner  and  to  such  court  or  courts  av 
a  party  to  any  personal  action  in  Uie  said  court  may  now  sue  out 
and  prosecute  a  writ  of  error  upon  the  judgment  in  such  action ; 
and  such  and  the  like  proceedings  shall  thereupon  be  had  and  taken, 
and  such  costs  awarded  as  in  ordinary  cases  of  writs  of  error  upon, 
judgments  of  the  said  courts  respectively  in  personal  actions  :  and 
if  tne  judgment  of  such  court  be  reversed  by  the  said  court  of  error, 
the  said  court  of  error  shall  thereupon  by  their  judgment  not  only 
reverse  the  same,  but  shall  also  in  addition  thereto  give  the  same 
judgment  which  the  court  whose  judgment  is  so  reversed  ought  to 
have  given  in  that  behalf;  and  if  by  their  said  judgment  they  shall 
award  that  a  peremptory  writ  of  mandamus  shall  issue,  the  same 
shall  and  may  accordingly  be  issued  by  the  proper  officer  in  the 
office  from  which  such  writs  issue,  as  the  case  may  be,  upon  produc- 
tion to  him  of  an  office  copy  of  the  said  judgment  of  the  same  court 
of  error ;  which  shall  be  his  authority  and  warrant  for  so  doing : 
Provided  always  that  bail  in  error  to  the  amount  of  fifty  pounds,  or 
aach  other  mu^  as  may  by  any  rule  of  practice  be  appointid  as  here- 
inafler  provided,  shall  be  duly  put  in  within  four  days  after  the  allow- 
ance of  the  said  writ  of  error ;  and  the  same  shall  afterwards  be 
duly  perfected  according  to  the  practice  of  the  court  wherein  the  said 
original  judgment  was  given,  otherwise  the  plaintiff  in  error  shall  be 
deemed  to  have  abandoned  his  writ  of  error,  and  the  same  shall  not 
be  further  prosecuted. 

And  by  sect.  3,  No  action  suit  or  other  proceeding  shall  be 
commenced  or  prosecuted  against  any  person  for  anything  done  in 
obedience  to  any  peremptory  writ  of  mandamus  issued  by  any  court 
having  authority  to  issue  writs  of  mandamus. 


(    1101     ) 
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I.   Of  Actions  by  Servants  against  their  Masters^  for  the 

Recovery  of  their  Wages. 

If  a  person  retain  a  servant  under  an  agreement  to  pay  him  so 
much  by  the  day,  month,  or  year,  in  consideration  of  the  service  to 
be  performed,  the  servant,  having  fulfilled  his  part  of  the  contract^ 
may  maintain  an  action  against  the  master,  or,  in  case  of  his  death, 
inst  his  personal  representative,  for  a  breach  of  the  contract  on 
part  of  the  master.  The  form  of  action  will  depend  upon  the 
nature  of  the  contract ;  if  the  contract  be  by  deed,  an  action  of 
debt  or  covenant  must  be  brought  (1) ;  if  by  parol,  (t.  e.  in  writing, 
but  not  a  specialty,  or  verbal,)  an  action  of  debt  or  assumpsit. 

If  a  servant  be  hired  in  the  general  way,  without  mentioning  the 


(1)  If  a  feme  covert,  without  any  authority  from  her  husband,  eon- 
tract  with  a  servant  by  deed,  the  servant,  having  performed  the  service 
stipulated,  may  maintain  an  action  of  assumpsit.  White  v.  Cuyler,  6 
T.  R.  176. 
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time,  that  is  a  general  hiring,  and,  in  point  of  law  (a),  a  hiring  for 
a  year. 

If  a  clerk  or  servant  (&),  engaged  at  a  fixed  salary,  payable 
quarterly  or  yearly,  resign  his  employment  in  the  middle  of  a 
quarter,  he  is  not  entitled  to  a  proportionate  part  of  his  salary. 
But  where  there  has  been  no  misconauct  on  either  side,  it  may  be 
left  as  a  Question  for  the  jury,  whether  the  facts  of  the  case  raise  a 
presumption  that  at  the  time  of  the  resignation  there  was  an  under- 
standing that  a  payment  pro  raid  should  be  made. 

In  a  case  (c)  where  the  plaintiff,  commencing  his  service  in  March, 
1793,  served  the  defendant,  an  army  agent,  in  the  capacity  of  his 
clerk  for  several  years,  until  December  23,  1826,  at  which  time  the 
defendant,  without  assigning  any  reason,  dismissed  the  plaintiff,  who 
was  willing  to  have  continued :  it  appeared  that,  in  one  year,  the 
salary  had  been  paid  quarterly,  but  for  the  last  six  years,  before 
1826,  it  was  paid  monthly :  it  was  holden,  that  there  was  an  implied 
yearly  hiring,  and  that  defendant  was  bound  to  pay  the  salary  up  to 
the  end  of  the  year,  and  that  a  contract  in  writing  was  not  neces- 
sary. So  where  the  contract  was  to  serve  as  reporter  to  a  news- 
paper for  one  whole  year  from  a  certain  day,  and  so  from  year  to 
year  to  the  end  of  each  year  commenced,  so  long  as  the  parties 
should  respectively  please ;  it  was  holden,  that  this  contract  could 
only  be  terminated  at  the  end  of  a  current  year  (d).  A  commis- 
sion of  bankrupt  does  not  operate  (e)  as  a  dissolution  of  the  contract 
of  hiring  between  the  bankrupt  and  his  clerk.  In  the  case  of 
domestic  servants,  the  rule  is  well  established,  that  the  contract 
may  be  determined  by  a  month'^s  notice  or  a  month'^s  wages  (f).  A 
master  may  discharge  his  servant  at  a  moment's  warning  for  mis- 
conduct (^),  e,ff.,  for  being  absent  when  wanted,  sleeping  from  home 
at  night  without  his  master's  leave  ;  or  in  the  case  of  a  mercantile 
clerk  (A),  for  asserting  that  he  is  a  partner  in  the  business,  &c. 
But  if  the  servant  has  not  been  guilty  of  misconduct,  and  the  master 
discharges  him  without  warning,  the  servant  in  that  case  will  be 
entitlea  to  a  month'^s  wages  beyond  the  wages  due  for  the  period  of 
actual  service  (i).  ^V^lere  a  servant  under  a  general  hiring  at  the 
rate  of  so  much  per  annum,  is  dismissed  for  misconduct,  he  cannot 
recover  (A)  any  of  the  salary  of  the  current  year,  even  for  the  time 


(a)  Faweett  ▼.  Cash,  5  B.  &  Ad.  904 ; 
3  Nev.  &  Man.  177 ;  see  Baxter  v.  Nurte, 
7  Scott,  N.  R.  801. 

(6)  Lambum  v.  Cruden,  2  M.  &  Gr. 
253;  2  Scott,  N.  K.  533.  Sec  Huttman 
V.  Boulnoii,  2  C.  &  P.  512  ;  Baylty  y. 
Bimmell,  1  M.  &  W.  506. 

(c)  Bettton  y.  Collyer,  4  Bingh.  309 ; 
12  Moore,  552. 

(rf)  Williamt  v.  Byrne,  2  Nev.  &  P. 
139;  7  A.&E.  177. 

(e)  J%onuu  y.  Williamt,   1   A.  &  E. 


685 ;  3  Ney.  &  Man.  545. 

(/)  Per  Uttledale,  J.,  Faweett  v.  Cuth, 
5  B.  &  Ad.  908 ;  3  Ney.  &  M.  177.  See 
Nowlan  y.  Ablett,  2  Cr.  M.  &  R.  54. 

(g)  Robinson  y.  Hindman,  B.  R.  Lon- 
don Sittings  after  M.  T.  41  Geo.  III., 
Kenyon,  C.  J.,  3  Esp.,  N.  P.  C.  235. 

(A)  Amor  y.  Fearon,  9  A.  &  E.  548. 

(f)  Per  Kenyon,  C.  J.,  in  Robiwion  v. 
Hindman,  ubi  sup, 

(k)  T\imer  v.  Robinton,  5  B.  &  Ad. 
789  ;  2  Ney.  &  M.  829. 
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during  which  he  has  served.  Nor  is  it  necessary  that  a  master, 
having  a  good  cause  of  dismififlal,  should  either  state  it  to  the 
servant  or  act  upon  it ;  it  is  sufficient  if  the  cause  exist,  and  the 
servant,  is  not  entitled  to  object  that  it  is  not  the  cause  for  which 
he  was  dismissed  (Q.  But  it  is  otherwise  where  the  act  of  miscon- 
duct was  not  known  to  the  master  at  the  time  of  the  discharge,  as 
it  could  not  then  have  been  the  cause  of  it  (m). 

Where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them,  ^'  That  anv  service  to  be  rendered  by 
him  should,  at  a  certain  time,  be  taken  mto  consideration^  and  sucn 
remuneration  be  made  as  should  be  deemed  right ;"  it  was  holden  (n), 
that  an  action  would  not  lie  to  recover  a  compensation  for  such 
work,  the  resolution  importing  that  the  committee  were  to  judge 
whether  any  compensation  was  due.  However,  in  a  case  where  A. 
agreed  to  enter  into  the  service  of  B.,  and  wrote  to  him  a  letter  as 
follows :  "  I  hereby  agree  to  enter  your  service  as  weekly  manager, 
commencing  next  Monday ;  and  the  amount  of  payment  I  am  to 
receive  I  leave  entirely  to  you."  A.  served  B.  in  that  capacity  six 
weeks.  It  was  holden  (o),  {Parke,  B.,  dissentiente)  that  the  con- 
tract implied  that  A.  was  to  be  paid  something  at  all  events  for  the' 
services  performed ;  and  that  the  jury,  in  an  action  on  a  quantum 
meruit^  might  ascertain  what  B.^  acting  bond  fide,  ought  to  have 
awarded. 

Where  the  declaration  stated  a  contract  for  service  for  certain 
wages  per  annum,  subject  to  be  determined  at  a  month's  notice, 
and  alleged  that  the  defendant  dismissed  the  plaintiff  without  a 
month's  notice^  by  means  whereof  plaintiff  lost  all  the  wages,  &c. 
he  might  have  acquired  from  being  continued  in  the  service ;  it  was 
holden  (/?),  that  the  plaintiff  was  only  entitled  to  recover,  as 
damages,  wages  for  one  month  ;  and  that  the  arrears  of  salary,  due 
to  him  at  the  time  of  dismissal,  could  only  be  recovered  in  indebir 
tatus  assumpsit  for  work  and  labour.  But  a  servant  (a),  under  a 
quarterly  hiring,  improperly  dismissed  in  the  middle  oi  a  quarter, 
and  who  tendered  himself,  but  was  not  allowed  to  serve  through  the 
remaining  part  of  the  quarter,  cannot  recover  wages  for  such  part  in 
an  action  of  indebitatus  assumpsit  for  work  and  labour  commenced 
before  the  quarter  ended.  If  the  contract  be  the  usual  one  for  a 
year,  determinable  at  a  month's  notice,  the  servant,  if  improperly 
turned  away,  cannot  recover  on  a  count  stating  the  contract  to  be 
for  an  entire  year ;  and  he  cannot  recover  on  a  common  count  for 
wages  for  any  further  period  than  that  during  which  he  served  (r). 

(/)  Ridgway    y.  Hungerford    Market  (q)  Smith  ▼.  Haywardf  7  A.  &  E.  544 ; 

Company,  3  A.  &  E.  171 ;  4  Nev.  &  M.  2  Nev.  &  P.  432. 

797.  (r)  Per  Lord  Tenterden,  C.  J.,  in  Ar- 

(m)  Cui90fu  ▼.  Skinner,  11  M.  &  W.  chard  v.  Homor,  3  C.  &  P.  349.    A  de- 

161.  cision  approved  of  and  preferred  to  that  of 

(n)  Taylor  v.  Brewer,  1  M.  &  S.  290.  Lord  Blienborough,  in  Gandeli  v.  Poniig- 

(o)  Bryant  v.  Flight,  5  M.  &  W.  114.  ny,  4   Campb.  375,  by  Court  of  Q.  B. ; 

Ip)  Hartley  v.  Harmon,  3  P.  &  D.  567 ;  Smith  ▼.  Hayward,  2  Nev.  &  P.  432 ;  7 

11  A.  &  E.  798.  A.  &  S.  544. 
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'However,  where  the  plamtifl^  a  domestiB  servant,  entered  ^into 
tiie  defendant's  service  on  the  19th  November,  and  on  the  ISth 
January  her  mistress  caused  her  to.be  taken,  on  a  diarge  of-steatmn^, 
hefere  a  magistrate,  who  remanded  her  tin  the  20^^  when  she  was 
discharged.  On  the  22nd,  the  plaintiff  went  to  demand  her  elotbes 
and  wages,  including  1/.  Is.  in  lieu  of  a  month^s  warning.  The 
defendant  tendered  her  2/.  2s.  for  the  two  mcmths'  actual  service, 
hot  refused  to  pay  the  additional  guinea.  It  was  holden  («),  that, 
inasmuch  as  such  placing  the  plaintiff  in  custody  was  no  dissolution 
of  the  contract,  the  plaintiff  was,  under  the  circumstances,  entitled 
to  wages  for  the  third  month,  which  had  been  entered  upon ;  and 
that  the  whole  might  be  recovered  under  the  common  count  for 
work  and  labour.  W  here  to  an  action  (t)  for  wrongfully  discharging 
the  plaintiff  the  defendant  pleads  only  payment  of  money  into  crart, 
he  cannot  prove  in  mitigation  of  damages,  that  he  discharged  the 
plaintiff  for  misconduct,  for  evidence  of  such  facts  would  be  a  bar 
to  the  right  to  recover,  which  was  admitted  by  the  plea. 

A  master  (ti)  is  not  liable  to  his  servant  for  injuries  received  by 
,him  in  consequence  of  the  breaking  down  of  an  overloaded  van, 
(conducted  by  another  servant,)  in  which  the  servant  is  travelling 
on  his  master's  business. 

The  statutes  20  Geo.  II.  c.  19  (x),  6  Geo.  III.  c.  25,  and  4 
Geo.  IV.  c.  34,  give  powers  to  justices  to  determine  complaints 
between  masters  and  servants,  and  between  masters,  apprentices, 
artificers,  and  others. 


II.   Of  the  Liability  of  the  Master  in  respect  of  Contracts 

made  by  the  Servant. 

A  coNTBACT  made  by  a  servant  acting  under  the  express  (y) 
authority  of  the  master,  is  binding  on  the  master.  And  the  same 
rule  holds,  where  the  servant  acts  under  an  implied  authority.  The 
defendant  (z\  who  was  a  dealer  in  iron,  sent  a  waterman  to  the 
plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the 
same  waterman  a  second  time,  with  ready  money,  who  received  the 
goods,  but  did  not  pay  for  them.  Pratt^  C.  J.,  ruled,  that  the 
sending  the  waterman  on  trust  the  first  time,  and  the  defendant 
paying  for  the  goods,  was  giving  the  waterman  a  credit  so  as  to 
make  the  defendant  liable  upon  the  second  contract.  In  an  action 
by  a  publican  (a),  for  beer  sold,  it  appeared  that  the  defendant  had 
daalt  with  the  plaintiff  on  credit,  and  paid  him  several  sums  for 


i8 


amith  y.  Kingtford,  3  Scott,  279.  {y)  F.  N.  B.  120,  G. 

Sptck  V.  PhUlipt,  5  M.  &  W.  279.  TzS  Hazard  v.  Treadwell,  Str.  506. 

•)  Priiitley  v.  Fowler,  3  M.  &  W.  1.  (a)  Gratland  v.  Freenum,  3  Esp.  N. 

X)  Explained  by  stat.  5  &  6  Vict,  c  7.  P.  C.  85. 
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beer ;  at  length  the  defendant  gaire  notice  to  plaintiff's  servant,  ^dio 
brooght  the  beer,  that  he  would  pay  for  the  beer  as  it  came  in. 
The  defence  to  the  present  action  was,  that  the  defendant  had  paid 
*the  serrant.  Lord  Eldon^  C.  J.,  thought  the  defendant  was  liable ; 
for,  as  the  change  in  the  usual  mode  of  dealing  had  been  suggested 
by  the  defendant  himself,  and  as  he  had  peisonal  dealings  with  the 
master,  in  a  particular  mode,  notice  to  the  servant  alone  of  a  change 
in  that  mode  would  not  be  sufficient ;  the  defendant  must  show  that 
the  master  himself  had  notice  of  it,  or  he  could  have  no  defence  to 
the  action.  In  an  action  on  a  farrier's  bill  (&),  it  appeared  that  the 
defendant,  by  an  agreement  with  the  groom,  allowed  him  five  guineas 
a-year,  for  which  he  was  to  keep  the  horses  properly  shod,  and  fur- 
nish them  with  proper  medicines  when  necessary.  Lord  Kenyan 
said,  that  it  was  no  defence  to  the  action,  unless  the  plaintiff  knew 
of  this  agreement,  and  expressly  trusted  the  groom.  That  if  the 
servant  buys  things  which  come  to  his  master's  use,  the  master 
should  take  care  to  see  them  paid  for ;  for  a  tradesman  has  nothing 
to  do  with  any  private  agreement  between  the  master  and  servant. 
'But  where  an  express  authority  is  not  given  by  the  master,  and 
from  the  nature  of  the  case  an  authority  cannot  be  implied,  the 
master  is  not  liable.  Hence,  where  the  chaise  of  the  master  had 
been  broken  by  the  negligence  of  his  servant  (c),  and  the  servant 
desired  a  coachmaker,  who  had  never  been  employed  by  the  mastery 
to  repair  it,  which  was  accordingly  done,  and  the  master  refusing  to 
pay  the  amount  of  the  bill  sent  in  by  the  coachmaker,  he  insistea  on 
retaining  the  chaise  as  a  lien;  Lord  Ellenborough^  C.  J.,  was  of 
opinion,  that  the  coachmaker  was  not  entitled  so  to  retain  it ;  for 
whatever  claim  of  that  sort  he  might  have,  he  must  derive  it  from 
Witimate  authority ;  that  unless  the  master  had  been  in  the  habit 
ofemploying  the  tradesman  in  the  way  of  his  trade,  it  should  not  be 
in  the  power  of  the  servant  to  bind  him  to  contracts  of  which  the 
master  had  not  any  knowledge,  and  to  which  he  had  not  given  any 
assent.  It  was  the  duty  of  the  tradesman,  when  he  was  employeo, 
to  have  inquired  of  the  principal,  whether  the  order  was  given  by 
his  authority ;  but  having  neglected  to  do  80»  the  master  was  not 
liable  to  the  demand,  and  the  detainer  of  the  chaise  was  unlawful. 
When  the  master  is  in  the  habit  of  paying  ready  money  for  articles 
furnished  in  certain  quantities  to  his  family  (J),  if  the  tradesman 
delivers  other  goods  of  the  same  sort  to  the  servant,  upon  credit, 
without  informing  the  master  of  it,  and  the  latter  goods  do  not 
come  to  the  master's  use,  the  master  it  not  liable.  A  master  con- 
tracted with  a  tradesman  to  serve  him  with  articles  for  ready 
money  («),  and  the  master  gave  his  servant  money  to  pay  for  tTO 

(b)  Pneiom  t.  Abtl,  1  Esp.  N.  P.  C.  (d)  Pmree  v.  Bagert,  3  Esp.  N.  P.  C. 
860.  214.     See  also  1  Show.  95. 

(c)  ,Hi*cox  V.  Greenwood,  4  Esp.  N.  P.  (e)  Stubbmg  v.  Hemix,  Peake's  N.  P. 
C.  174.   See  Maunder  v.  Conyere,  2  Stark.  C.  47. 

N.  P.  C.  281. 
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articles,  which  was  done  accordingly ;  after  some  time,  the  master 
turned  away  his  servant  and  took  another,  to  whom  he  gave  money 
as  before ;  the  second  servant  did  not  pay  the  tradesman,  and  after- 
wards ran  away :  an  action  having  been  brought  by  the  tradesman 
against  the  master ;  it  was  holden,  that  the  master  was  not  liable  to 
pay  the  money  again  (2).  If  a  person  (/)  keeping  livery-stables^ 
and  having  a  horse  to  sell,  direct  his  servant  not  to  warrant  him, 
and  the  servant  does  nevertheless  warrant  him,  still  the  master 
is  liable  on  the  warranty,  because  the  servant  was  acting  within 
the  general  scope  of  his  authority,  and  the  public  cannot  be  siqi- 
posed  to  be  cognizant  of  any  private  conversation  between  the  master 
and  servant :  but  if  the  owner  of  a  horse  were  to  send  a  stranger  to 
a  fair,  with  express  directions  not  to  warrant  the  horse,  and  the 
latter  acted  contrary  to  the  orders,  the  purchaser  could  only  have 
recourse  to  the  person  who  actually  sold  the  horse,  and  the  owner 
would  not  be  liable  on  the  warranty,  because  the  servant  vras  not 
acting  within  the  scope  of  his  employment.  A  horse-dealer's  ser- 
vant (g\  sent  to  deliver  a  horse  to  a  purchaser,  was  held  not  to  have 
rendered  his  master  liable  by  warranting  the  horse  on  delivery;  for 
a  warranty  by  a  person  entrusted  merely  to  deliver  is  not  primd 
facie  binding  on  the  principal,  but  an  express  authority  must  be 
shown. 


III.  Of  the  Liability  of  the  Master  in  respect  of  a  tortious 

Act  done  by  the  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  injury  done 
through  the  negligence  or  unskilfulness  of  the  servant  acting  in  his 
master^s  employ  (3).  As  where  the  servants  of  a  carman  ran  over 
a  boy  in  the  streets  (A),  and  maimed  him  by  negligence ;  an  action 
was  brought  against  the  master,  and  the  plaintiff  recovered.  So 
where  the  servant  of  A.  (i),  with  his  cart,  ran  against  the  cart  of 
B.,  which  contained  a  pipe  of  wine,  whereby  the  wine  was  spilled ; 
an  action  was  brought  against  A.,  the  master,  and  holden  to  be 
maintainable.    An  action  on  the  case  is  the  proper  remedy  for  an 


(/)  Per  AMhhur$tf  J.,  in  Feim  v.  Harri-      391 ,  per  Barley t  B.    See  ante,  p.  655. 

II,  3  T.  R.  760. 

(ff)  Woodm  y.  Bur/ord,  2  Cr.  &  M. 


Mm,  3  T.  R.  760.  (A)  1  Raym.  739,  es.  rel.  M'li  Plice. 

li)Id. 


(2)  It  was  said  by  Lord  Kenyon,  in  this  case,  that  if  the  master  employs 
the  servant  to  buy  things  on  credit,  he  will  be  liable  to  whatever  extent 
the  servant  shall  pledge  his  credit. 

(3)  A  master  may  be  rendered  liable  to  proceedings  of  a  criminal  nature, 
by  the  acts  of  his  servant.  See  on  this  subject,  Attorney-General  v.  Riddell, 
2  Tyrwh.  523 ;  R.  v.  Gutch,  1  M.  &  Malk.  437  ;  R.  v.  Dixon,  4  Campb. 
12 ;  jR.  V.  Almon,  5  Burr.  2686. 
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injury  of  this  kind,  and  not  an  action  of  trespass  (%).  In  these 
cases,  if  the  declaration  state  that  the  defendant  (the  master) 
negligently  drove  his  cart  (/),  &c.,  it  will  be  supported  by  evidence 
that  the  defendant's  servant  drove  the  cart.  To  an  action  on  the  case 
against  several  partners  (m)  for  negligence  in  their  servant,  whereby 
the  plaintiff's  goods  were  lost,  it  cannot  be  pleaded  in  abatement 
that  there  are  other  partners  not  named.  Having  stated  the  cases 
in  which  tlie  law  considers  the  master  as  responsible  for  the  inju- 
rious act  of  his  servant,  it  may  be  proper  to  observe,  that  where  the 
servant  commits  a  wilful  trespass,  without  the  direction  or  assent 
of  the  master,  an  action  of  trespass  will  not  lie  against  the  master : 
in  such  case  (n)  the  servant  only  is  liable.  As  if  a  servant  (p), 
authorized  merely  to  distrain  cattle  damage  feasant,  drives  a  horse 
from  the  highway  into  his  master's  close,  and  there  distrains  it. 
So  where  a  servant  of  the  defendant  wilfully  drove  the  defendant's 
chariot  against  the  plaintiff's  chaise  (j9);  an  action  of  trespass  having 
been  brought  against  the  defendant,  it  appeared  in  evidence,  that 
the  defendant  was  neither  present  at  the  time  when  the  injury  was 
committed,  nor  had  he  in  any  manner  directed  or  assented  to  the 
act  of  his  servant ;  it  was  holden^  that  the  action  could  not  be 
maintained.  If  a  servant  driving  a  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  norses  of  another  person, 
and  produce  the  accident,  the  master  will  not  be  liable.  But  if,  in 
order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously, 
and  in  order  to  extricate  himself  from  a  difficulty,  that  wiU  be  neg- 
ligent and  careless  conduct,  for  which  the  master  will  be  liable  (9), 
being  an  act  done  in  pursuance  of  the  master's  employment. 
Where  an  injury  happens  through  the  misconduct  of  a  servant  in 
driving  his  master's  carriage ;  it  was  holden  (r),  that  the  master 
was  liable,  if  the  servant  be  guilty  of  negligence  whilst  on  his 
master's  business,  though  he  may  be  going  out  of  the  way  :  but  not 
if  the  servant  uses  the  carriage  for  his  own  purpose,  and  without 
his  master's  consent.  Where  one  of  a  ship's  crew  wilfully  injured 
another  ship,  without  any  direction  from  or  privity  of  the  master ; 
it  was  holden,  that  trespass  could  not  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time  (s).  If  a 
master  command  his  servant  to  do  an  illegal  act(09  the  ser- 
vant as  well  as  the  master,  will  be  liable  to  the  party  injured ;  for 
the  servant  cannot  plead  the  command  of  the  master  in  bar  of  a 
trespass :  but  in  such  a  case,  acceptance  of  satisfaction  by  the  plain- 
tiff from  the  master,  is  a  good  defence  (u)  to  an  action  brought  against 

r*)  Moriey  v.  Gaitford,  2  H.  Bl.  443.  (q)  VeTCur.,Cfrq/tY^liMon,iBA/Lb92, 

0  Brucker  v.  Fromont,  6  T.  R.  659.  (r)  Joel  v.  MorUon,  6  C.  &  P.  501, 

m)  Mitchell  y,  Tarbutt  and  others,  5  Parke,  B. 

T.  R.  649.    See  2  Bos.  &  Pol.  N.  R.  365.  («)  Boweher  v.  Noidstrom,  1  Taunt.  568. 

(n)  See  judgment  of  Patteeon,  J.,  in  See  Nicholson  y.  Moumey,  it^fra,  p.  IIU. 

Lyons  v.  Martin,  8  A.  &  E.  512.  (/)  Sands  v.  Child,  3  Lev.  352. 

(o)  Lyons  y.Martin,  8  A.  &  E.  512.  (u)  Thurman  v.  Wild,  11  A.  &  E.  453; 

(p  )  M*Manus  v.  Crickett,  1  East,  106.  3  P.  &  D.  289. 

VOL.  II.  2  E 
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the  servant.  An  action  on  the  case  was  brought  against  a  master 
and  his  servant  (x),  for  breaking  a  pair  of  horses  in  Lincoln's-inn 
Fields,  where,  being  unmanageable,  they  ran  against  and  hurt  the 
plaintiff;  it  appeared  that  the  master  was  absent ;  but  it  was  holden, 
on  motion  in  arrest  of  judgment,  that  the  action  would  lie  ;  for  it 
should  be  intended  that  the  ma^iter  Bent  the  servant  to  train  the 
horses  there.  Tn  an  action  on  the  case  (y)  against  the  defendant 
for  causing  a  quantity  of  lime  to  be  placed  on  the  high  road,  by 
means  of  which  the  plaintiff  and  his  wife  were  overturned  and  mucn 
hurt,  and  the  chaise  in  which  they  then  were  was  considerably 
damaged ;  it  appeared  that  the  defendant  having  purchased  a  house  by 
the  road  side,  (but  which  he  had  never  occupied,)  contracted  with  a 
surveyor  to  put  it  in  repair  for  a  stipulated  sum ;  a  carpenter  having  a 
contract  under  the  sui-veyor  to  do  the  whole  business^  employed  a 
bricklayer  under  him,  and  he  again  contracted  for  a  quantity  of 
lime  with  a  lime-burner,  by  whose  sen'ant  the  lime  in  question  was 
laid  in  the  road.  In  support  of  the  action,  it  was  contended,  that 
the  act  which  caused  the  injury  complained  of,  was  an  act  done  for 
the  benefit  of  the  defendant,  and  in  consequence  of  his  having 
authorized  others  to  work  for  him  ;  and  although  the  person  by 
whose  neglect  the  accident  happened  was  the  immediate  servant  oif 
another,  yet,  for  the  benefit  of  the  puplic,  he  must  be  considered  as 
the  servant  of  the  defendant.  If  the  defendant  was  not  liable,  the 
plaintiff  might  be  obliged  to  sue  all  the  parties  who  had  sub-con- 
tracts before  he  could  obtain  redress.  On  the  part  of  the  defen- 
dant, it  was  urged,  first ;  that  the  cause  of  action  did  not  arise  on 
the  defendant's  premises,  the  complaint  being,  that  a  quantity  of 
lime,  which  should  have  been  placed  there,  was  actually  laid  on  the 
high  road;  that  being  the  case,  there  was  no  authority  to  show 
that  the  defendant  was  liable,  merely  because  the  act  from  which 
the  injury  arose  was  done  for  his  benefit.  If  that  general  proposi- 
tion were  true,  it  might  be  contended,  that  the  defendant  must 
have  answered  for  any  accident  which  might  have  happened  during 
the  preparation  of  the  lime  in  the  lime-burner*s  yard.  Secondly, 
that  the  hability  of  the  principal  to  answer  for  his  agents,  is  founded 
in  the  superintendence  and  control  which  he  is  supposed  to  have 
over  them  {z).  In  the  civil  law,  that  liability  was  confined  to  the 
person  standing  in  the  relation  of  pater  familias  to  the  person  doing 
the  injury  (a).  And  though  in  our  law  it  has  been  extended  to 
eases  where  the  agent  is  not  a  mere  domestic,  yet  the  principle  con- 
tinues the  same.  Now  clearly  it  was  not  in  the  power  of  this  defen- 
dant to  control  the  agent  by  whom  the  injury  to  this  plaintiff  was 

{s)  Michael  v.  Aietiree  and  another,  Denmant  C.  J.,  in  Pamahy  y.  LaneoMier 

2  Ley.  172.    See  ante,  p.  4r>7.  Canal  Company,  3  Nev.  &  P.  530;  11  A. 

(y)  Bush  V.  Siemnuin,  1  Bos.  &  Pul.  &  £.  223. 

404.     See  Matthews  v.  Wett  Mid.  Water-  {g)  1  Bl.  Com.  431. 

woris9    Cbn^any,    3    Campb.    403,    and  (a)  Inst.  lib.  4.  tit.  5,  8. 1 ;   Dig.  lib.  9, 

Harri*  v.  Baker,  4  M.  &  S.  27,  cited  by  lit.  3. 
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effected.  He  was  not  employed  by  the  defendant,  but  by  the  lime- 
burner  ;  nor  was  it  in  the  defendant's  power  to  prevent  him,  or  any 
one  of  the  intermediate  sub-contracting  parties,  from  executing  the 
respective  parts  of  that  business  which  each  had  undertaken  to  per- 
form. The  court,  however,  were  of  opinion,  that  the  action  would 
lie ;  and  that  it  was  competent  to  the  plaintiff  to  bring  his  action 
either  against  the  person  from  whom  the  authority  flowed,  or 
against  the  person  by  whom  the  injury  was  actually  committed. 
Where  the  owner  of  a  barge  paid  two  persons  to  navigate  it,  who 
were  properly  qualified  within  the  stat.  7  &  8  Geo.  IV.  c.  75,  (for 
regulating  watermen  and  lightermen  on  the  Thames),  and  by  their 
negligent  management  of  the  barge,  within  the  limits  of  the  act, 
another  vessel  was  injured  ;  it  was  holden,  that  although  the 
statute  confined  the  owner  to  employing  as  his  servants  only 
individuals  of  a  particular  class,  he  still  had  the  power  of  selection, 
though  from  a  limited  number,  and  that  the  persons  hired  were  his 
servants,  and  that  he  was  liable  for  the  mischief,  and  that  it  made  no 
difference  whether  the  navigators  were  hired  for  the  job  or  by 
time  (ft).  But  when  a  butcher  employed  a  licensed  drover  to  drive 
some  bullocks  from  Smithfield  market,  and  the  drover  employed  a 
servant  of  his  own  for  the  purpose  through  whose  negligence  a 
bullock  injured  the  plaintiff  ^s  property  ;  it  was  holden  (c),  that  the 
butcher  was  not  liable ;  for  the  drover  was  a  person  carrying  on  a 
distinct  and  independent  business  of  his  own,  and  it  was  no  part  of 
the  butcher  s  business  to  drive  the  bullocks ;  he  had  only  to  select 
the  licensed  drover,  who  was  the  person  that  set  in  motion  the  ser- 
vant whose  negligent  driving  did  the  mischief  (e/).  So  where  the 
defendant,  a  builder,  was  employed  to  execute  certain  alterations  in 
a  house,  including  the  preparation  and  fixing  of  gas-fittings,  and  he 
made  a  sub-contract  with  B.,  a  gas-fitter,  to  execute  this  part  of  the 
work;  it  was  holden,  that  the  plaintiff  who  was  injured  by  an 
explosion  of  gas,  occasioned  by  B.'s  negligence,  could  not  recover 
damages  from  the  defendant  (e). 

The  defendant,  a  gentleman  usually  residing  in  the  country,  being 
in  London  for  a  few  days  with  his  own  carriage,  sent  in  the  usuiu 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day.  The  stable- 
keeper  accordingly  sent  a  pair,  and  a  person  to  dnve  them.  The 
defendant  did  not  select  the  driver,  nor  had  he  any  previous  know- 
ledge of  him ;  but  the  stable-keeper  sent  such  person  as  he  chose 
for  this  purpose.  The  driver  had  no  wages  from  his  master,  but 
depended  on  receiving  a  gratuity  from  the  person  whose  carriage  he 
drove ;  the  defendant  in  this  case  gave  him  five  shillings  as  a 
gratuity :  by  reason  of  his  negligent  driving,  the  plaintiff 's  horse 
sustained  an  injury;  whereupon  an  action  was  brought.     The  Court 

• 

(&)  Martin  ▼.  TemperUy,  4  Q.  B.  298.  .{d)  Per  Lord  Denfuan,  C.  J.,  in  MrnrHn 

(c)  Milligan  v.  Wedge,  12  A.  &  E.  737 ;      v.  Temperley,  ubi  n^, 
4  P.  &  D.  714.  (e)  Bapson  v.  CuiUt,  9  M.  &  W.  710. 
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of  King's  Bench  were  equally  divided  (/) :  Abbott^  C.  J.,  and  Little- 
dale,  J,,  holding,  that  the  defendant  was  not  liable;  Bayley^  J.,  and 
Holroydy  J.,  contra.  The  opinion  of  the  two  former  judges  was 
adhered  to  in  the  following  case : — The  owners  of  a  carriage  were  in 
the  habit  of  hiring  horses  from  the  same  person,  to  draw  it  for  a  day 
or  drive,  and  the  owner  of  the  horses  provided  a  driver,  through 
whose  negligence  an  injury  was  done  to  a  third  party:  it  was 
holden  (y),  that  the  owners  of  the  carriage  were  not  liable  to  be 
sued  for  such  injur}';  and  that  it  made  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same  driver, 
he  being  the  only  regular  coachman  in  the  employ  of  the  owner  of 
the  horses ;  or  that  they  had  always  paid  him  a  fixed  sum  for  each 
drive ;  or  that  they  had  provided  him  with  a  livery,  which  he  left  at 
their  house  at  the  end  of  each  drive ;  and  that  the  injury  in  question 
was  occasioned  by  his  leaving  the  horses  while  so  depositing  the 
livery  in  their  house.  The  owner  of  a  carriage  hired  four  post- 
horses  and  two  postillions  of  A.,  a  livery  stable-keeper,  for  the  day, 
to  take  him  from  London  to  Epsom  and  back  :  in  returning,  the 
postillions  damaged  the  carriage  of  B. :  it  was  holden  (A),  that  A., 
as  owner  of  the  horses  and  master  of  the  postillions  was  liable  to  B., 
for  such  damage.  A  party,  consisting  of  the  defendant  and  others, 
hired  a  carriage  and  post-horses  to  go  to  Epsom  and  back;  the 
defendant  rode  upon  the  box  with  another  of  the  party ;  the  postil- 
lions in  endeavouring  to  force  their  way  into  a  line  of  carriages  over- 
turned a  gig,  and  injured  the  plaintiff,  who  was  in  it :  a  witness 
for  the  plaintiff  swore  that  the  defendant,  at  the  time  and  after- 
wards, held  himself  out  as  responsible  for  the  accident,  and  used 
expressions  showing  that  he  had  a  control  over  the  postilions 
at  the  time  it  happened  ;  it  was  holden,  that  he  was  liable  in  tres- 
pass (£).  A  warehouseman  at  Liverpool  employed  a  master  porter  to 
remove  a  barrel  from  his  warehouse.  The  master  porter  employed 
his  own  men  and  tackle ;  and  through  the  negligence  of  the  men 
the  tackle  failed,  the  barrel  fell  and  injured  the  plaintiff;  it  was 
holden  (A),  that  the  warehouseman  was  liable  in  case  for  the  injury. 
Case  for  sinking  plaintiff^s  vessel  by  a  steam-boat,  of  which  de- 
fendants were  possessed  and  had  the  care,  management,  and  direc- 
tion, by  their  servants  and  mariners,  through  the  mismanagement 
of  the  said  servants  and  mariners.  Plea,  that  the  defendants  had 
not  the  possession  and  care,  &c.,  by  their  servants  and  mariners  or 
otherwise.  Defendants,  being  owners  of  the  steam- vessel,  chartered 
her  to  D.,  for  six  months,  at  20/.  per  week,  the  owners  to  keep  her 
in  good  and  sufficient  order  for  the  conveyance  of  goods,  &c.,  to 

(/)  Laugher  v.  Pointer,  5  B.  &  C.  547.  (h)  Smith  v.  Lawrence,  2  Man.  Sl  R.  1. 

See  remarks  of  Lord  Abinger,  C.  B.,  in  (t)  McLaughlin  v.  Pryor,  4  M.  &  Gr. 

Brady  y.  Oilee,  1  M.  &  Rob.  495,  on  this  48  ;  4  Scott's  N.  R.  655. 

cue.  {k)  RandUton  v.  Murray,  8  A.  &  E. 

{g)  Quarman  v.  Burnett,  6  M.  &  W.  109. 
499. 
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and  from  Newcastle  and  Goole,  or  any  other  coasting  station  which 
D.  might  employ  her  in :  D.  to  pay  all  disbursements,  including 
harbour  dues,  pilotages,  seamen*s  and  captain^s  wages,  and  coals, 
oil,  tallow,  &c.  for  engines,  and  to  insure  the  vessel  (/);  the  policy 
to  be  deposited  with  the  owners:  it  was  holden,  that  the  issue 
ought  to  be  found  for  plaintiff  upon  the  interpretation  of  the 
charterparty  alone.  A  fortiori^  upon  proof,  in  addition,  that  D. 
had  no  power  to  appoint  or  dismiss  the  officers  and  crew,  and  did 
not  interfere  in  the  arrangements  of  the  ship.  A.  and  B.  were 
partners  in  the  business  of  public  carriers ;  by  agreement  between 
them,  A.  provided  horses  and  drivers  for  certain  stages,  and  B.  for 
the  remainder.  It  was  holden  (m),  that  notwithstanding  this 
division  of  the  concern  between  them,  they  were  responsible  for  the 
misconduct  and  negligence  of  their  drivers  and  servants  throughout 
the  whole  distance.  And  that  it  was  not  any  defence  to  B.,  that 
the  servant,  through  whose  negligence  an  injury  had  been  com- 
mitted, had  been  hired  and  was  paid  by  A.  alone.  The  captain  of  a 
king's  ship  of  war  was  holden  not  to  be  responsible  for  the  damage 
done  to  another  vessel,  through  the  negligence  of  his  lieutenant  (n\ 
who  was  upon  deck,  and  had  the  actual  direction  and  manage- 
ment of  the  steering  and  navigating  of  the  ship  at  the  time,  and 
when  the  captain  was  not  upon  deck,  nor  was  called  upon  by  his 
duty  to  be  there. 


IV.  Of  Actions  brought  by  Masters  for  enticing  away  Apprentices 
and  Servants^  and  for  Injuries  done  to  their  Servants^ 
1111 ;  and  herein  of  the  Action  for  Seduction,  p.  1112; 
Witness,  p.  1114  ;  Damages^  p.  1115. 

An  action  on  the  case  may  be  maintained  by  a  master  against 
any  person  who  entices  away  his  apprentice  or  servant  from  his 
service  (o),  or  who  continues  to  employ  such  servant  after  notice, 
though  the  defendant  did  not  procure  the  servant  to  leave  his 
master,  or  know,  when  he  employed  him,  that  he  was  the  servant  of 
another  (p).  But  the  master  may,  if  he  chooses,  waive  his  action 
for  the  tort  (q)  ;  and  bring  an  action  of  indebitatus  assumpsit  for 
work  and  labour  done  by  nis  apprentice,  against  the  person  who 
tortiously  employed  him.  So  the  captain  of  a  ship  of  war  detaining 
an  apprentice  who  had  been  impressed,  after  verbal  notice  by  sucn 

(/)  Fenion  v.  City  qf  Dublin   Steam  (o)  Adm.  per  Cur.,  in  Q.  y.  Ikmielf  6 

Packet  Company,  8  A.  &  E.  835.  Mod.  182. 

(m)  Weyland  y.Elkint,  Holt's  N.  P.  C.  (;; )  Blaie  v.  Laityon,  6  T.  R.  221. 

227,  Gibbs,  C.  J.  (q)  Lightly  y.  Cloutton,  1  Taunt.  112. 

(n)  Nieholtfm   v.  Moumey,    15   East,  SeethoFoiter  y.  Stewart,  ZM.  Si  S.  191  f 

384.  S.  P. 
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apprentice  of  his  condition,  is  liable  in  an  action  by  the  master  for 
wages  for  the  service  of  the  apprentice  (r).  But  the  prize-money 
sained  by  an  apprentice  serving  on  board  a  letter  of  marque  ship, 
does  not  belong  (5)  to  the  master,  the  usage  being  proved  that  su^ 
money  is  the  property  of  the  apprentice. 

It  is  not  material  whether  the  apprentice  be  legally  apprenticed 
or  not ;  it  is  sufficient  if  he  be  so  de  facto  {t). 

It  has  been  holden  (u),  that  a  master  cannot  maintain  an  action 
for  seducing  his  servant,  after  his  servant  has  paid  him  the  penalty 
stipulated  by  his  articles  for  leaving  him.  Neither  can  an  action  be 
maintained  for  harbouring  an  apprentice^  as  such,  if  the  master  to 
whom  he  was  bound  was  then  not  a  housekeeper,  and  of  the  age  of 
twenty-four  years  (x). 

A  master  may  maintain  an  action  for  an  injury  done  to  his  servant, 
as  false  imprisonment,  battery,  &c.,  which  deprives  the  master  of 
his  service.  The  form  of  action  is  an  action  of  trespass  {y)  usually 
termed  an  action  per  quod  servitium  amisit,  the  gist  of  the  action 
being  the  loss  of  service  {z).  In  an  action  of  tort  (a)  for  woundmg 
plaintiff's  servant,  whereby  he  was  disabled  from  serving,  the  jury 
may  rive  damages  for  the  loss  of  service,  not  only  before  action 
brougnt,  but  afterwards,  down  to  the  time  when  the  disability  may 
be  expected  to  cease. 

Of  the  Action  for  Seduction, 

This  form  of  action  is  frequently  adopted  by  a  parent  for  the 

Surpose  of  obtaining  a  compensation  in  damages  for  debauching  his 
aughter  and  getting  her  with  child,  and  the  expenses  attending  the 
lying-in  (4).  As  to  the  nature  of  the  action,  it  has  been  decided  (J), 
that  it  may  be  brought  either  in  trespass  for  the  direct  injury,  or 


(r)  Eadei  v.  Vandeput,  M.  25  Geo.  III., 

B.  R.,  5  Eatt,  39,  n. ;  4  Doug.  1,  S.  C. 
U\  CanoH  y.  WaiiSf  3  Doug.  350. 

(0  Barber  y.  Denniif  Salk.  68  ;  6  Mod. 
69,  8.  C,  recognized  by  Lord  Hardwieket 

C.  J.,  in  12.  y.  8t.  Nieholat,  1  Burr.  8.  C. 
94,  95. 

(«)  Bird  y.RandaU,  3  Burr.  1345;  1 
BL  R.  S87. 

{»)  Op0  y.  FeltoHt  4  Taunt.  876. 

(y)  See  Martmei  y.  Gerber^  3  M.  &  Gr. 
88 ;  3  Scott's  N.  R.  386. 


{z)  Jewell  y.  Harding,  T.  10  Geo.  I. 
See  Gilb.  £yid.  94,  ed.  1761;  1  Str.  595, 
8.  C,  by  the  name  of  Duel  y.  Hording  s 
LewiM  v.Fop,  2  Str.  944,  S.  P. 

(a)  Hodtoll  y.  StaUebrass,  1 1  A.  ft  B. 
301  ;  3  P.  &  D.  200. 

U)  Chamberlain  y.  Hazlewood,  5  M. 
&  W.  515  ;  ante,  p.  8  ;  and  see  Woodward 
y.  Walton,  2  Bos.  &  Pul.  N.  R.  476,  re- 
cognized  in  Ditcham  y.  Bond,  2  M.  &  S. 
436. 


(4)  A  master,  not  standing  in  the  relation  of  a  parent,  may  maintain 
this  action  for  debauching  his  servant.  Fores  v.  WUson^  Peake's  N.  P. 
C.  55.  In  Hke  manner  it  may  be  maintained,  for  the  seduction  of  an 
adoptMl  child.  Irwin  y.  Dearman,  1 1  East,  23.  The  right  to  bring  thia 
action  does  not  pass  to  the  master's  assignees  on  his  bankruptcy.  Howard 
r.  Crowtker,  8  M.  &  W.  601 . 
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Ills 


in  case  for  the  consequential  damage.  It  has  been  holden,  that 
this  action  may  be  maintained,  although  the  daughter  was  of  age 
at  the  time  of  the  seduction  (c).  But  as  the  action  is  founded  on 
the  loss  of  service,  that  must  be  alleged  in  the  declaration  (cf)  (6); 
and  without  such  an  averment,  the  declaration  cannot  be  sup- 
ported (e).  It  must  be  proved  that  the  relation  of  master  and  ser- 
vant, (which  in  these  cases  tho  law  implies  from  very  slight 
circumstances)  (6),  subsisted  at  the  time  when  the  injury  was  com- 
mitted (/) ;  and  the  circumstance  of  the  daughter  having  been 
under  age  at  that  time,  will  not  dispense  with  the  necessity  of  this 
proof  (^).  It  is  not  necessary,  however,  to  prove  a  contrcxt  for 
service,  if  the  daughter  was  in  fact  a  servant,  nor  that  she  slept  in 
the  house  (A).  But  evidence  must  be  given  of  acts  of  service  ; 
the  slightest,  however,  will  be  sufficient,  as  milking  cows(t)  and 
the  like.  An  action  cannot  be  maintained  by  a  father  (A)  for  the 
seduction  of  his  daughter,  though  a  minor,  while  she  was  in  the 
service  of  another  person ;  although  it  be  alleged  in  the  declaration, 
that  she  was  there  with  the  intention,  on  the  part  of  her  father 
and  herself,  that  she  should  return  to  her  father^s  when  she  quitted 
her  service,  unless  she  should  immediately  go  into  another  service. 
In  a  case  where  it  appeared  that  the  plaintiff's  dauschter  had  been 
married  eight  years  before,  had  two  children,  and  las  then  sepa- 
rated  from  her  husband  for  five  years,  during  which  the  husband 
had  not  any  access,  the  wife  having  returned  to  her  father's  house, 


►  C 
SS 
er 

t 


Betmeit  ▼.  AUcott,  2  T.  R.  166. 
Saierthwaitey.Dewhurst,  B.  R.,  E. 
25  Geo.  III.,  cited  in  5  East,  47,  n.,  and 
MSS.,  and  8,  C,  A.  P.  B.,  No.  85,  Dam- 
pier  MSS.,  L.  I.  L. ;  4  Dong.  315,  8,  C 

ft)  Ormneli  t.  WeUt,  C.  P.,  M.  T.  1844. 

[/)  PoatleihwaUe  v.  Parket,  3  Burr. 
1878,  recognized  hj  BulUr,  J.,  in  2  T.  R. 
166. 

(g)  Dean  ▼.  P—l,  5  East,  45 ;  but  see 


remarks  of  Parity  B.,  in  Harrit  y.  Butltr^ 
2  M.  &  W.  542 ;  these  cases  and  Blfly- 
mire  v.  Haley,  ti|/V*a,  were  recognized  in 
OrinnBM  v.  WelU,  C.  P.,  M.  T.  1844. 

(A)  Afoiiii  y.  Barrett,  6  Esp.  N.  P.  C. 
23. 

(0  Per  Butter,  J, ,'m  Bennett  v.  AtteoHf 
2  T.  R.  168 ;  per  Abbott,  C.  J.,  MatweUw. 
Thtmuom,  2  C.  &  P.  304. 

(k)  Blaymire  t.  HaUjf,  6  M.  ft  W.  55. 


(5)  **  Although  the  daughter  cannot  have  an  action,  yet  the  father 
may,  not  for  assaolting  his  daughter,  and  getting  her  with  child,  becauae 
this  is  a  wrone  particulariy  done  to  her,  yet  for  the  lost  of  her  service 
caused  by  this?*     Per  RoUe,  C.  J.,  Norton  v.  Jason,  Sty.  398. 

(6)  In  one  case,  Littledale,  J.,  expressed  an  opinion  that  it  was  not 
necessary  to  show  any  acts  of  service  done  by  the  daughter ;  it  was  suffix 
cittit  that  she  lived  m  the  father's  family  under  such  circumstances  that 
he  had  a  right  to  her  services.  Maunder  v.  Venn,  M.  &  Malk.  323.  In 
HoUoway  v.  AheU,  7  C.  &  P.  528,  it  appeared  that  A.  occupied  two 
fiirms  seven  miles  distant  from  each  other ;  A.  resided  at  one,  and  his  son 
and  his  daughter  at  the  other,  where  she  acted  as  mistress,  and  had  the 
poultry  for  her  benefit.  This  was  holden  sufficient  to  prove  her  the  ser- 
Tant  of  A.,  per  Littledale^  J.,  who  thought  that  it  was  not  necessary  for 
defendant  to  plead  specially  that  daughter  was  not  servant  of  plaintiff. 


1114  MASTER  AND  SERVANT. 

and  lived  with  him,  and  acted  as  his  servant.  During  this  resi- 
dence with  her  father  she  was  debauched  by  the  defendant,  and  had 
a  child  by  him.  It  was  holden  (/),  that  the  relation  of  master  and 
servant  might  and  did  exist  in  this  case;  and  that  in  the  absence  of 
any  interference  by  the  husband,  it  was  not  competent  to  the  de- 
fendant, a  wrongdoer,  to  set  up  the  rights  of  the  husband  as  an 
answer  to  the  action. 

Since  the  new  rules,  it  has  been  holden,  that  in  an  action  of 
trespass  for  seduction,  the  plea  of  Not  Guilty  does  not  put  the 
plaintiff  to  proof  of  the  service,  but  admits  it  (m). 

Witness. — The  daughter  or  servant  is  a  competent  witness  to 
prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  breaking 
and  entering  his  house  (n),  and  debauching  his  daughter,  by  which 
he  lost  her  service  for  a  long  space  of  time.  Upon  the  trial  it  ap- 
peared, that  the  defendant  was  admitted  in  the  way  of  courtship  to 
visit  the  young  woman :  that  proposals  had  been  made  on  both 
sides :  that  one  nieht  she  went  to  bed,  and  left  her  chamber  window 
open,  and  the  defendant,  by  setting  a  ladder  to  her  window,  got 
into  her  chamber,  and  having  lain  with  her,  she  became  pregnant, 
and  afterwards  had  a  child,  whereby  the  father  was  put  to  a  great 
expense.  These  facts  the  judge  at  Nisi  Prius  admitted  the  daughter 
to  prove;  upon  which  the  jury  gave  150/.  damages.  A  motion  for 
a  new  trial  was  made,  on  the  following  grounds ;  1st,  Because  the 
verdict  was  against  evidence,  there  being  no  proof  of  any  trespass 
committed  in  breaking  the  house,  but  on  the  contrary,  that  the  win- 
dow having  been  left  open  by  the  plaintiff  s  daughter,  the  defendant 
entered  by  virtue  of  a  license  from  her,  and  so  could  not  be  a  tres- 
passer. Norton  v.  Jason,  Styl.  398 ;  Hunt  v.  Wotton^  T.  Raym.  260. 
2dly,  That  the  daughter,  who  was  particeps  criminisy  and  swearing 
for  her  father,  and  m  consequence  of  that,  swearing  for  herself,  was 
not  a  competent  witness.  3dly,  That  the  damages  were  excessive, 
no  loss  of  service  having  been  proved,  and  the  jury  mistaken  in 
their  assessment  of  the  damages,  the  girl  having  since  the  trial 
brought  another  action  for  breach  of  the  promise  of  marriage.  Sed 
per  Curiam^  as  to  the  first  ground,  the  defendant's  entrance  into 
the  house  without  the  privity  of  the  father  or  mother,  is  plainly  a 
trespass ;  as  to  the  2nd,  the  daughter  was  a  competent  witness,  and 
no  more  interested  in  the  question  than  ser\'ants  in  actions  brought 
by  their  masters  for  beating  them,  per  quod  their  masters  lost  their 
service,  in  which  cases  the  servants  are  constantly  admitted.  3rdly, 
The  damages  in  this  case  are  far  from  being  excessive  :  the  defen- 
dant being  admitted  in  an  honourable  way,  made  a  very  ungenerous 
use  of  the  acquaintance  with  the  daughter,  which  is  a  great  aggra- 

(0  Harper  v.  Ln/fkin,  7  B.  &  C.  387.  (»)  Cock  y.  Woriham,  B.  R.,  M.  10 

(m)  Torremee  v.  Gibbhu,  Q.  B.,  M.  T.      Geo.  II.,  MSS.,  S.  C.    Shortly  reported  in 
1843.  Str.  1054. 
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vation  of  his  offence,  and  it  is  hardly  possible  to  estimate  the 
damage  of  a  father  mider  such  circumstances ;  and  as  to  a  loss  of 
service  not  having  been  proved,  that  was  quite  inmiaterial,  the  rule 
being,  that  where  the  loss  of  service  is  the  gist  of  the  action,  there 
it  must  be  proved ;  as  in  trespass  by  a  master  for  beating  his 
servant ;  but  where  laid  only  in  aggravation  of  damages,  loss  of 
service  need  not  be  proved ;  and  here  the  action  is  founded  on  the 
trespass  in  breaking  the  house,  and  the  loss  of  service  is  only  con- 
sequential to  it.  As  to  the  new  action  that  has  been  brought,  we 
cannot  take  any  notice  of  it. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff,  as  to 
the  daughter's  general  character  for  chastity,  except  in  answer  to 
evidence  adducea  bv  the  defendant  of  general  bad  character  (o). 
A  specific  breach  of  chastity  alleged  on  the  part  of  the  defendant 
will  not  afford  ground  for  such  examination  (p).  Nor  does  the  mere 
cross-examination  of  the  daughter  to  show  that  she  had  been  guilty 
of  improper  conduct,  entitle  the  plaintiff  to  call  other  witnesses  to 
her  character  (q).  The  daughter  is  not  bound  to  answer,  in  cross- 
examination,  whether  she  had  not  previously  been  criminal  with 
other  men  (r).  Neither  can  evidence  be  admitted  that  the  defendant 
accomplished  the  seduction  by  means  of  a  promise  of  marriage  (5). 
The  defendant  may  give  evidence  not  onlv  of  the  generd  bad 
character  of  the  plaintiff's  daughter,  but  he  may  sSao  examine 
witnesses  to  prove  particular  acts  of  sexual  intercourse  (0  between 
them  and  the  daugnter ;  this  evidence,  however,  does  not  go  to  the 
verdict,  but  only  in  mitigation  of  damages,  if  the  jury  are  satisfied 
that  the  defendant  had  such  intercourse  with  plaintiff  s  daughter  as 
caused  him  to  be  the  father  of  the  child  alleged  to  have  been  gotten 
by  him. 

Money  cannot  be  paid  into  court,  stat.  3  &  4  Will.  IV.  c.  42, 
s.  21. 

Of  the  Damages. 

Liberal  damages  are  usually  given  in  an  action  for  seduction^  and 
the  courts  are  disinclined  to  grant  new  trials  merely  on  the  ^ound 
of  excess  in  that  respect  (u).  From  a  laudable  desire,  as  I  con- 
ceive, to  suppress  the  vice  of  seduction,  against  which  our  criminal 
code  has  not  provided  any  punishment,  many  eminent  judges  have 
thought  it  proper  to  direct  juries,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regard  not  merely  to  the  injurr 
sustained  by  the  loss  of  service,  a  proper  compensation  for  which 
might  amount  to  a  few  pounds  only,  but  also  to  the  wounded  feel- 

(0)  Bamfleld  y.  Ma9sey,  1  Campb.  460.  (0  Verry  v.  Waikifu,  7  C.  &  P.  308, 

[p)  8,  C,  Aldenon,  B. 

[q)  Dodd  V.  Norrit^  3  Campb.  519.  («)  TullidgB  v.  Wade^  3  Will.  18  ;  Bd-^ 

[r)  lb. ;  but  see  Bate  v.  Hillf  1  C.  ft  P.  monton  v.  Machill,  2  T.  R.  4 ;  Benn§it  y. 

100,  Park,  J.  AUeoti,  2  T.  R.  166. 


(«)  Dodd  y.  NorrU,  3  Campb.  519. 
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ings  of  the  parent  or  party  standing  in  locoparenta.  In  Sauthent- 
wood  V.  Mamsden,  Middx.  Sittings  after  H.  T.  19th  Feb.  1805, 
which  was  an  action  by  a  custom-house  officer  against  a  cowkeeper 
for  the  seduction  of  the  plaintiff's  daughter,  per  quod  servUium 
amisity  Lord  Ellenborouah^  C.  J.,  in  explaining  the  nature  of  ihia 
action,  said  that  it  was  laid  as  a  trespass,  and  was  founded  on  the 
injury  done  to  the  father  by  the  loss  of  the  service  of  the  child ;  this 
was  necessary  to  let  in  the  case,  but  when  this  was  established, 
further  damages  might  be  conceded  for  the  loss  which  the  father  su^ 
tained  by  being  deprived  of  the  society  and  comfort  of  his  child,  and 
by  the  dishonour  which  he  receives.  The  jury  gave  300/.  damages. 
Lord  JEldon^  C.  J.,  had  expressed  a  similar  opinion  at  Bristol  Sumr 
mer  Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin^  where  the 
action  was  brought  by  an  aunt,  for  the  seduction  of  her  niece,  arainst 
the  defendant,  a  lieutenant  in  the  navy.  The  chief  justice  told  the 
jury,  that  in  calculating  the  quantum  of  damages,  they  were  not  to 
look  merely  to  the  loss  of  service,  which  might  amount  only  to  a 
few  pounds,  but  also  to  the  wounded  feelings  of  the  party.  The 
jury  gave  200Z.  damages.  From  the  amount  of  the  damages  in  the 
preceding  cases,  it  will  be  observed  that  due  respect  was  paid  by 
the  jury  to  the  direction  of  the  judge.  It  may  be  remarked,  that 
although  this  practice  of  giving  damages  for  the  wounded  feelings 
of  the  party  can  scarcely  be  reconcilea  with  the  strict  rule  of  law, 
which  entitles  a  person  to  recover  only  secundum  allegata  et  probata; 
yet  when  the  nature  of  the  vice  of  seduction,  and  the  pernicious 
consequences  which  result  from  it,  are  duly  considered,  few  persons, 
(however  anxious  they  may  be  that  the  boundaries  between  civil 
injuries  and  ci'iminal  offences  should  be  preserved  as  distinct  as 
possible,)  will  regret  that  such  a  practice  has  been  adopted.  Since 
the  first  publication  of  the  preceding  remarks,  an  application  was 
made  to  the  court  of  B.  R.  to  set  aside  an  inquisition  on  the  ground 
of  excessive  damages  (x),  where  the  plaintiff  had  declared  against 
the  defendant  for  the  seduction  of  his  adopted  daughter  and  servant, 
and  the  jury  had  given  lOOZ.  damages,  although  it  appeared  that  the 
only  pecuniary  damage  which  the  party  had  sustained,  was  the  being 
obliged  to  hire  another  servant  for  five  weeks  during  the  lying-in. 
The  plaintiff  had  been  a  serjeant  in  a  regiment  of  the  line,  and  the 
servant  was  the  daughter  of  a  deceased  comrade,  whom  the  plaintiff 
had  adopted  and  maintained.  It  was  urged,  that  she  could  only  be 
considered  as  a  servant ;  and  a  case  was  cited  as  having  been  tried 
before  Chambre^  J.,  at  Worcester,  where,  upon  an  action  brought 
by  a  father  for  the  seduction  of  his  natural  daughter,  that  learned 
judge  told  the  jury  they  must  consider  her  merely  in  the  character 
of  a  servant,  and  award  the  plaintiff  a  compensation  for  the  loss  of 
service  only.  The  court,  however,  in  the  present  instance,  refused 
the  application,    Lord  JEllenborough,  C.  J.,  observing,  that   the 

(x)  Irwin  V.  Dearman,  B.  R.,  E.  49  Geo.  III.,  MS.»  and  11  Rast,  23. 
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courts  had  uniformly  expressed  their  reluctance  to  disturb  the  ver- 
dict in  this  action  merely  on  the  ground  of  excessive  damages,  and 
referred  to  Edmonson  v.  Machellj  2  T.  R.  4s, — that  it  was  a  case  m 
generis^  where^  in  estimating  the  damages,  the  parental  damages, 
and  the  feelings  of  those  wno  stood  in  loco  parentis^  had  always 
been  taken  into  consideration  ;  and  although  it  was  difficult  to  con- 
ceive upon  what  legal  principles  the  damages  could  be  extended 
tiltra  the  injury  arismg  from  the  loss  of  service,  yet  the  practice  was 
now  inveterate,  and  could  not  be  shaken.  He  added  (y),  that  the 
action  having  been  considered  in  Edmonson  v.  Machell  to  extend 
to  an  aunt,  as  one  standing  in  loco  parentis^  he  thought  that  the 
present  plaintiff,  who  had  adopted  and  bred  up  the  (mughter  of  a 
friend  and  comrade  from  her  infancy,  seemed  to  be  equaUy  entitled 
to  maintain  the  action  on  account  of  the  loss  of  service  to  him,  ag- 
gravated by  the  injury  done  to  the  object  on  whom  he  had  thus  placed 
nis  affection. 

(y)  11  East,  24,  5. 
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CHAPTER   XXX. 

NUSANCE. 

I.  In  what  Cases  an  Action  for  a  Nusance  may  he  maintained^ 
p.  1118  ;  and  herein  of  the  Right  to  Use  of  Lights  p,  1122; 
Water,  p.  1124;   Way,  p.  1126,  8  ;  and  Pew,  p.  1129. 
II.  JBy  whom  and  against  whom  an  Action  for  a  Nusance  may  be 
maintained  J  p.  1129. 

III.  Pleadings,  p.  1131. 

IV.  Evidence f  ^c,  p.  1133. 
V.  Costs,  p.  1133. 


I.  In  what  Cases  an  Action  for  a  Nusance  may  be  maintained. 

An  action  on  the  case  lies  for  a  nusance  to  the  habitation  or  land 
of  another ;  as,  if  A.  build  a  house  so  as  to  hang  over  the  land  of 
B.y  whereby  the  rain  falls  upon  B.'s  land,  and  injures  it,  B.  may 
maintain  an  action  against  A.  for  this  nusance  (a). 

It  would  be  an  endless  task  to  enumerate  all  the  instances  of 
nusance,  for  which  an  action  may  be  maintained.  It  may  be  suffi- 
cient to  observe,  that  the  erection  of  anything  offensive  so  near  the 
house  of  another,  as  to  render  it  useless  and  unfit  for  habitation, 
e.g,,  the  erection  of  a  swine  stye  (J),  lime-kiln  (c),  privy  (rf),  smithes 
forge  («),  tobacco-mill  (/),  tallow-furnace  near  a  common  inn(^), 
or  the  like,  is  actionable.  The  principle  on  which  the  rule  of  law 
proceeds,  is,  sic  utere  tuo,  ut  non  Icedas  alienum  (A),  "  enjoy  your 
own  property  in  such  a  manner,  as  not  to  injure  that  of  another 
person.^  According  to  this  rule,  a  party  is  liable  for  the  con- 
sequence of  his  own  neglect.     Hence  it  has  been  holden  (t),  that  an 


IBol. 


a)  Penruddock'8  case,  5  Rep.  100,  b. ;  tings  after  M.  T.   40  Geo.  III.,   fi.  R., 

Abr.  107,  pi.  18 ;  2  Rol.  Abr.  140,  Kenyan,  C.  J.,  MSS. 
pL  11.  (jf)  Morley  v.  Pragnell,  Cro.  Car.  510. 

[b^  Aldr€d*8  case,  9  Rep.  59,  a.  (h)  9  Rep.  59. 

e)  Per  Wray,  C.  J.,  S.  C.  (t)  Vaughan  v.  Menlove,  3  Bingh.  N. 

JoHe$  y.  Powell,  Hatt  136.  C.  468;  4  Sc.  244,  recognizing  TVrderrI/ 

e)  Bradley  v.  Gill,  Lutw.  69.  v.  Stamp,  Salk.  13. 
' )  Styan  t.  Hutehimon,  London  Sit- 
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action  lies  against  a  party  for  so  negligently  constructii^  a  hay-rick 
on  the  extremity  of  his  land,  that  in  consequence  of  its  spontaneous 
ignition  his  neighbour's  house  was  burnt  down.  To  an  action  (A)  of 
nusance  for  carrying  on  the  business  of  a  tallow-chandler  in  a  mes- 
suage adjoining  the  messuage  of  the  plaintifi^  it  is  no  plea  that  the 
defendant  was  possessed  of  his  messuage,  and  the  business  was  car- 
ried on,  before  the  plaintiff  became  possessed  of  the  adjoining  mes- 
suage ;  and  in  a  similar  case  (/),  the  court  said  that  the  defendant 
should  at  least  have  alleged  a  holding  of  twenty  years*  duration.  It 
must  not,  however,  be  inferred,  from  the  preceding  remarks,  that 
an  action  can  be  maintained  for  a  thing  done  merely  to  the  ineanr 
venience  of  another.  The  building  a' wall  which  merely  intercepts 
the  prospect  of  another,  without  obstructing  the  light,  is  not  action- 
able (m).  So  the  opening  a  window,  whereby  the  privacy  of  a 
neighbour  is  disturbed,  is  not  actionable ;  the  only  remedy  in  this 
case  is  to  build  on  the  adjoining  land,  opposite  to  the  offensive 
window  (n). 

In  an  action  on  the  case  against  defendant,  for  keeping  dogs  so 
near  plaintiff's  dwelling-house  (o),  that  he  was  disturbra  in  the 
enjoyment  thereof,  it  appeared  in  evidence,  that  defendant  kept  six 
or  seven  pointers  so  near  plaintiff's  dwelling-house,  that  his  family 
were  prevented  from  sleeping  during  the  night,  and  were  very  mucn 
disturbed  in  the  day-time.  There  was  not  any  evidence  given  on 
the  part  of  the  defendant ;  notwithstanding  which  the  jury  found  a 
verdict  for  defendant.  On  a  motion  for  a  new  trial.  Lord  Kenyan^ 
C.  J.,  said,  '*  I  know  it  is  very  disagreeable  to  have  such  neighbourSi 
but  we  cannot  grant  a  new  trial.  Cases  certainly  of  this  nature 
have  been  made  the  subject  of  investigation  in  courts  of  justice ;  I 
remember  a  case  in  Peere  Williams  (p),  ^  where  the  plaintiff's  house 
being  so  near  the  church,  that  the  five  o'clock  morning  bell  disturbed 
her ;  the  plaintiff  came  to  an  agreement  with  the  churchwardens, 
that  she  should  erect  a  cupola  and  a  clock,  and  in  consideration 
thereof  the  five  o'clock  bell  should  not  be  rung.  This  was  consi- 
dered as  a  good  agreement,  and  the  Chancellor  decreed  an  injunc- 
tion to  stay  the  ringing  the  bell.'  If  the  defendant  continues  the 
nusance,  and  you  tmnk  it  advisable,  you  may  bring  a  new  action." 
Rule  refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a  person's 
right,  although  it  may  be  to  the  annoyance  of  another :  as  if  a 
butcher,  brewer,  &c.,  use  his  trade  in  a  convenient  place  (q).     For 


8 


k)  BlUs  V.  Hall,  i  Bingh.  N.  C.  183.  (n)  Per  Eyr§f  C.  J.,  ex  relatUme  Le 

I)  Blliotton  V.  Feetham,  2  Bingh.  N.  Blanc,  J.,  3  Campb.  82. 

C.  137.    See  Flight  v.  Thonuu,  10  A.  &  ;o)  Street,  Clerk,  y.  Tugwell,  B.  R.,M. 

E.  590  ;  3  P.  &  D.  442 ;  affirmed  on  error,  T.  41  Geo.  III.,  MSS. 

11  A.  &  E.  688 ;  and  in  H.  of  Lords,  poet,  (p)  Martin  v.  NutHn,  2  P.  Wms.  268. 

p,  1124.  \q)  Com.  Dig.  Action  upon  the  Caaefor 

(m)  Per  Wray,  C.  J.,  9  Rep.  58,  h.;  NDsance(C). 

Knouflee  y.  Richardeon,  1  Mod.  55. 
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a  nusance  in  a  public  highway,  an  action  cannot  be  maintained, 
unless  there  be  special  damage  (r)  :  where  the  defendant  had  placed 
timber  upon  a  public  navigable  river,  in  such  a  manner  as  to  prevent 
the  customers  coming  to  the  plaintiff  ^s  house ;  it  was  holden  that 
plaintiff  had  a  sufficient  cause  of  action,  whether  the  obstruction  was 
a  nusance  to  the  highway  or  not  (s):  but  mere  obstruction  of  the  plain- 
tiff's business  (<),  or  delaying  him  a  little  while  in  a  journey  (u),  ia 
not  such  special  damage  as  will  sustain  an  action ;  for  the  damage 
ought  to  be  direct (:r),  and  not  consequential;  e.  g.^  the  loss  of  a 
horse,  or  some  corporal  hurt,  as  falling  into  a  trench,  &c.  (1)  :  and 
the  plaintiff  must  have  used  common  and  ordinary  caution  (y).  But 
in  some  cases  there  may  have  been  negligence  in  both  parties,  and 
yet  the  plaintiff  may  be  entitled  to  recover ;  for  the  rule  is,  that 
although  there  may  have  been  negligence  on  the  part  of  the  plain- 
tiff, yet,  unless  he  might  by  the  exercise  of  ordinary  care  have 
avoided  the  consequences  of  the  defendant's  negligence,  he  is 
entitled  to  recover :  if  by  ordinary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong  (z).  '*  If  I  am  guilty  of 
negligence  in  leaving  a  dangerous  thing  in  a  place  where  accidents 
are  likely  to  happen  from  it,  can  I,  should  an  accident  happen  from 
it,  charge  another  person,  the  person  injured,  with  negligence,  and 
thus  defeat  his  claim  to  compensation  ?  Or  am  I  not  answerable  for 
my  own,  which  was  the  first,  act  of  negligence !  '^  (a)  lUidgt  v. 
OooduAn  {b)  is  an  authority  on  this  point.  There  it  was  holden, 
that  if  a  horse  and  cart  are  left  standing  in  the  street  without  any 
person  to  watch  them,  the  owner,  whose  servant  had  so  negligently 
left  the  cart,  was  liable  for  damage  done  by  them  ;  although  there 
was  evidence  to  show  that  the  damage  was  directly  occasioned 
by  the  act  of  a  person  striking  the  horse.  So  where  the  defendant 
negligently  left  his  horse  and  cart  unattended  in  the  street,  and  the 
plaintiff,  a  child  seven  years  old,  and  several  other  children,  began  to 


? 


\r)  1  Inst.  56,  a. 

[t)  Roie  V.  Graves,  5  M.  &  Gr.  613 ;  6 
Scott's  N.  R.  645.  See  Rote  v.  Mile$t  4 
M.  &  S.  lOl,  poat,  p.  1122. 

(0  Hubert  v.  Groves,  I  Esp.  N.  P.  C. 
148,  dted  in  Rose  v.  Miies,  4  M.  &  S. 
103.  But  see  Wilkes  v.  Hunger/ord 
Market  Company,  2  Bingh.  N.  C.  281. 

(u)  Per  Cur.,  Carth.  191. 

(or)  Per  Cur,,  in  Paine  v.  Partrieh, 
Carth.  191. 

(y)  Butterfield  v.  Forrester,  11  East, 


60,  cited  per  Cur,,  in  Lynch  y.  Nwrdm, 
post,  p.  1121. 

{z)  Per  Parke,  B.,  in  Bridge  v.  Qrsmi 
Junction  Railway  Camp.,  3  ^f .  Sl  W.  848, 
recognized  in  Davies  v.  Mann,  10  M.  & 
W.  546. 

(a)  Per  Denman,  C.  J.,  delivering  judg- 
ment in  Lynch  v.  Nurdin,  post,  p.  1121. 
See  also  Marriott  v.  Stanley,  1  M.  &  Gr. 
568 ;  2  ScoU's  N.  R.  60. 

(b)  5  C.  &  P.  190,  Tindal,  C.  J. 


(1)  The  grantee  of  an  occupation- way  may  maintain  an  action  againrt 
the  owner  of  the  land  over  which  the  way  leads  for  obstructing  it,  without 
proving  special  damage,  although  it  appears  that  such  way  has  been 
used  by  the  public  for  twelve  years  and  upwards.  Allen  v.  Omumd, 
8£a6t,4. 
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pla^  with  the  horse,  and  got  up  and  down,  into  and  from  the  cart,  and 
while  the  plaintiff  was  getting  down,  another  child  made  the  horse 
more,  in  consequence  of  which  the  plaintiff  fell  and  was  injured ; 
the  jury  having  found  for  the  plaintiff,  the  court  sustained  the  ver- 
dict (c)  ;  observing,  that  there  was,  on  the  part  of  the  defendant,  a 
blameable  carelessness^  which  had  tempted  the  children  into  the 
commission  of  the  misconduct  which  had  been  set  up  as  a  defence ; 
If  the  immediate  and  proximate  cause  of  damage  be  the  unskilful- 
ness  of  the  plaintiff,  he  cannot  recover.  As  where  it  appeared  (d) 
that  some  bricklayers  employed  by  the  defendant  had  laid  several 
barrows  full  of  lime  rubbish  before  the  defendant's  door ;  the  plain- 
tiff was  passing  in  a  single-horse  chaise ;  the  wind  raised  a  whirl- 
wind of  the  lime  rubbish,  and  that  frightened  the  horse,  which 
usually  was  very  quiet ;  he  started  on  one  side,  and  would  have  run 
against  a  waggon  which  was  meeting  them,  but  the  plaintiff  hastily 
pulled  him  roimd,  and  the  horse  then  ran  over  a  lime  heap  lying 
before  another  man^s  door ;  by  the  shock  the  shaft  was  Inroken ; 
and  the  horse  being  still  more  alarmed  by  it,  ran  away,  and  overset 
the  chaise,  and  the  plaintiff  was  thrown  out  and  hurt.  It  was 
holden,  that  as  the  immediate  and  proximate  cause  of  the  injury 
was  the  unskilfulness  of  the  driver,  the  action  could  not  be  main- 
tained. 

Whether  the  damage  stated  be  sufficient  to  maintain  the  action, 
is  frequently  the  subject  of  controversy  (2).  The  plaintiff  de- 
clared («),  that  he  was  entitled  to  certain  tithes,  and  that  his 
direct  way  to  carry  them  to  his  bam  was  through  a  certain  high- 
way ;  that  the  defendant  had  stopped  up  the  highway  by  a  ditch 
and  gate  erected  ex  transversa  v%€b  ;  and  that  by  reason  of  such 
obstruction,  he  (the  plaintiff)  was  forced  to  carry  his  tithes  by  a 
longer  and  more  difficult  way;  verdict  for  the  plaintiff,  and  5/. 
damages.  It  was  moved,  in  arrest  of  judgment,  that  this  being 
laid  in  a  common  highway,  the  obstruction  was  a  common  nusance, 
and  that,  therefore,  the  action  would  not  lie ;  and  1  Inst.  56,  was 
cited ;  but  it  was  resolved  by  the  court,  that  the  action  was  main- 
tainable ;  for  they  said,  that  this  rule,  ^^  that  the  action  will  not  lie 
for  that  which  every  one  suffers/'  ought  not  to  be  taken  too  largely : 
in  this  case  the  plaintiff  had  sustained  a  particular  damage ;  for  the 
labour  and  pains  which  he  was  forced  to  take  with  his  cattle  and 
servants,  by  reason  of  the  obstruction,  might  be  of  more  value  than 
the  loss  of  a  horse,  which  had  been  holden  to  be  sufficient  damage 
to  maintain  such  action.     This  case  was  recognized  in  Chichester  v. 

(e)  Lynch  y.  Nurdin,  1  Q.  B.  29 ;  4  ((2)  Flower  t.  Adam,  2  Tiunt.  314. 

P.  ft  D.  672.  (tf)  Hart  v.  JBMte/,  T.  Jones,  156. 


(2)  See  an  useful  note  on  this  subject  by  Dumford,  Willes,  74. 
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Lethbridgey  Willes,  73,  where  the  declaration  was  sunilar  to  the 
foregoing,  with  this  addition  only,  that  defendant  opposed  the  plain- 
tiff in  attempting  to  remove  the  nusance.  Where  plaintiff  declared 
that  before,  and  at  the  time  of,  committing  the  grievance,  he  was 
navigating  his  barges  laden  with  goods,  along  a  public  navigable 
creek^  and  that  defendant  wrongfully  moored  a  barge  across,  and 
kept  the  same  so  moored,  from  thence  hitherto,  and  thereby 
obstructed  the  public  navigable  creek,  and  prevented  the  plaintiff 
from  navigating  his  barges  so  laden,  per  quod  plaintiff  was  obliged 
to  convey  his  goods  a  great  distance  overland,  and  was  put  to  trou- 
ble and  expense  in  the  carriage  of  his  goods  overland :  held  (/*), 
that  this  was  sufficient  special  damage,  for  which  an  action  upon 
the  case  would  lie.  Where  there  is  direct  special  damage,  an 
action  on  the  case  lies  for  not  repairing  (^),  as  well  as  for  a  nusance 
in  a  highway,  if  an  individual  is  liable  to  repair;  but  otherwiaei 
where  the  county  or  parish  is  to  repair  the  highway  (A). 

If  the  owner  of  the  adjacent  land  erects  a  building  so  near  the 
house  of  the  plaintiff  as  to  prevent  the  air  and  light  from  entering 
and  coming  through  the  plaintiff  ^s  windows,  an  action  will  lie.  For- 
merly it  was  holden,  that  a  party  could  not  maintain  an  action  for  an 
obstruction  of  lights,  unless  he  had  gained  a  right  in  the  Ughts  by 
prescription  (t) ;  and  in  conformity  with  this  rule,  it  was  usual  to  state 
in  the  declaration  that  the  house  was  an  ancient  house,  wherein  were 
ancient  windows,  through  which  the  light  had  entered,  and  had 
been  iised  to  enter  from  time  immemorial  (A)  (3).  But  afterwards 
it  was  holden  (/),  that  upon  evidence  of  an  adverse  enjoyment  of 
lights  for  twenty  years  or  upwards,  unexplained,  a  jury  might  be 
directed  to  presume  a  right  by  grant  or  otherwise,  even  though  no 
lights  had  existed  there  before  the  commencement  of  the  twenty 
years.  But  if  the  period  of  enjoyment  fell  short  of  twenty  years, 
then,  formerly,  other  circumstances  than  the  mere  length  of  time 
must  have  been  brought  in  aid,  in  order  to  raise  the  presumption  of 
the  plaintiff's  right.  Now,  by  stat.  2  &  3  Will.  IV.  c.  71,  s.  6,  no 
presumption  shall  be  allowed  or  made  in  support  of  any  claim,  upon 


(/)  Rote  V.  Miles,  4  M.  and  S.  101, 
recognized  in  Rote  v.  Groves,  5  M.  &  Gr. 
613  ;  6  Scott's  N.  R.  645,  ante,  p.  1120. 

(ff)  1  Inst.  56,  a.  n.  (2),  Hargrave*s  ed. 

(h)  Russell  V.  Men  of  Devon,  2  T.  R. 
671. 

(0  Botvry  v.  Pope,  1  Leon.  168 ;  Cro. 
Eliz.  118,  8.  C. 

(k)  See  Co.  Ent.  tit.  Action  sur  le  Case, 
pi.  17. 


(/)  Lewis  V.  Price,  Worcester  Summer 
Ass.  1761,  coram  Wilmot,  J.;  Dougal  y. 
Wilson,  C.  B.,  T.  9  Geo.  III. ;  Darwin  v. 
Upton,  B.  R.,  M.  26  Geo.  III.  IThese 
cases  are  reported  in  2  Wms.  Saund. 
175,  a.;  Darwin  v.  Upton  will  also  be 
found  in  B.  P.  B.  397,  Dampier  MSS. 
L.  I.  L.  See  also  Hubert  v.  Groves,  1 
Esp.  N.  P.  C.  148. 


(3)  Against  this  prescription  a  contrary  prescription  to  obstruct  the 
lights  could  not  be  alleged.     9  Rep.  85,  b. 
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1>roof  of  the  exercise  of  enjoyment  of  the  right  or  matter  claimed  for 
ess  than  twenty  years  (m).  It  is  well  established  (n)  by  the  decided 
cases,  that  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although  the 
lights  be  new,  he  cannot,  nor  can  any  one  who  claims  under  him, 
build  upon  the  adjoining  land,  so  as  to  obstruct  or  interrupt  the 
enjoyment  of  those  lights.  Total  privation  of  light  is  not  necessary 
to  sustain  the  action.  If  the  plaintiff  can  prove  that,  by  reason  of 
the  obstruction,  he  cannot  enjoy  the  light  in  so  free  and  ample  a 
manner  as  he  did  before,  it  will  be  sufficient  (o).  If  an  ancient 
window  be  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully 
obstruct  the  passage  of  light  to  any  part  of  the  space  occupied  by 
the  ancient  window,  although  a  greater  portion  of  light  be  admitted 
through  the  unobstructed  part  of  the  enlarged  window,  than  was 
anciently  enjoyed  (p).  A  party,  however,  may  (q)  so  alter  the 
mode  in  which  he  nas  been  permitted  to  enjoy  this  kind  of  ease- 
ment as  to  lose  the  right  altogether. 

By  Stat.  2  &  3  Will.  IV.  c.  71,  s.  3,  "  When  the  access  and  use 
of  light  to  and  for  any  dwelling-house,  workshop,  or  other  building, 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption^  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  (4)  to  the  con- 
trary notwithstanding,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing.'*"  By  s.  4, ''  Each  of  the  respective 
periods  of  years  hereinbefore  mentioned  (r),  shall  be  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim  shall  have 
been  brought  into  question,  and  no  act  or  other  matter  shall  be 
deemed  to  be  an  interruption  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been  submitted  to,  or  acquiesced  in,  for 
one  year  after  the  party  interrupted  shall  have  had  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made.^^ 
Under  the  sections  3  &  4  of  this  act,  a  party  is  prescriptively  entitled 
to  the  access  and  use  of  light,  if  his  enjoyment  commenced  twenty 


(m)  See  Carr  t.  Foster,  3  Q.  R.  581 ; 
2  O.  ft  D.  753,  ani;  p.  446,  7. 

(n)  Per  THndal,  C.  J.,  Swan§borough 
V.  Coventry,  9  Bingh.  309,  citing  Palmer 
V.  Fletcher,  1  Lev.  122,  "that  no  man 
shaU  derogate  from  his  own  grant ;''  Cox 
V.  Matthews,  1  Ventr.  237 ;  Holt,  C.  J., 
in  Rosewell  ▼.  Pry  or,  6  Mod.  116 ;  Comp- 
torn  ▼.  Richards,  1  Price,  27.  See  also 
BUmehard  t.  Bridges,  4  A.  &  E.  192. 


(o)  Cotterell  y.  Griffiths,  4  Eip.  N.  P. 
C.  69. 

{p)  Chandler  v.  Thompson,  3  Campb. 
80,  per  Le  Blane,  J.,  dted  hj  Patteson,  J., 
delivering  judgment,  BUmehard  t.  Bridges, 
4  A.&E.  192. 

(q)  Per  Denman,  C.  J.,  delivering  judg- 
ment, Oarritt  v.  Sharp,  3  A.  &  E.  330. 

(r)  See  Clayton  v.  Corby,  post,  p.  1127. 


(4)  The  custom  of  London,  by  which  every  citizen,  upon  an  ancient 
foundation  might  build  a  house  as  high  as  he  pleased,  is,  smce  this  enact- 
ment, no  longer  available,  as  a  defence  to  an  action  for  obstructing  the  access 
of  light.     The  Salters'  Company  v.  Jay,  3  Q.  B.  109  ;  2  G.  &  D.  414. 
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years  next  before  the  bringing  of  an  action  in  which  the  ri^it  is 
contested  ;  provided  such  enjoyment  has  not  at  any  time 
interrupted,  and  the  interruption  acquiesced  in  for  a  whole  y 
The  clause  of  sect.  4,  requiring  that  the  interruption  to  bar  a  pi^ 
soriptive  title,  shall  have  been  acquiesced  in  for  more  than  a  year»  is 
not  limited  to  obstructions  preceded  and  followed  by  portions  of  IJia 
twenty  years,  but  applies  also  to  any  obstructions  ending  vrith  thai 
pmod.  Where  A.  had  the  free  access  of  Ught  and  air,  throngdh  a 
window  of  his  house,  for  nineteen  years  and  380  days,  and  B.  then 
raised  a  wall  which  obstructed  the  light,  and  the  obstruction 
submitted  to  only  for  thirty-five  days,  when  A.  commenced  aa 
tion :  it  was  holden,  that  the  right  of  action  was  complete ;  and 
that  the  twenty  years^  enjoyment  was  to  be  reckoned  from  the 
commencement  of  the  enjojment  to  the  time  of  bringing  the  action; 
and  that  an  interruption  of  the  enjoyment,  in  whatever  period  of  ths 
twenty  years  it  may  happen,  cannot  be  deemed  an  intemiption 
vnthin  the  meaning  of  the  act,  unless  it  is  acquiesced  in  for  ayear(9)i 
N.  Light  (t)  is  not  included  in  the  8th  section  of  this  statute;  whudi 
see, /Mw^  p.  1127* 

^*  The  right  to  the  use  of  water  rests  on  clear  and  settled  prin- 
ciples. Primdfaciey  the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right  to  me 
-the  water  which  flows  in  the  stream,  and  consequently  no  proprietor 
can  have  the  right  to  use  the  water  to  the  prejudice  of  any  othm 
proprietor.  Without  the  consent  of  the  other  proprietors,  who 
may  be  aflected  by  his  operations,  no  proprietor  can  either  diminish 
the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
prietors below,  nor  throw  the  water  back  upon  the  proprietors 
above.  Every  proprietor  who  claims  a  right  either  to  throw  the 
water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  license  from  the  proprietors  afiected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years.  An  action  will  lie  at  any  time  within  twenty  years,  when 
mjury  happens  to  arise  in  consequence  of  a  new  purpose  of  the 
party  to  avail  himself  of  his  common  right. *'  The  foregoing  re- 
marks of  Sir  J.  Leach^  V.  C,  in  the  case  of  Wright  v.  Hotcard  («), 
were  adopted  and  recognized  by  Lord  Tenterden^  C.  J.,  delivering 
the  judgment  of  the  court  in  Mason  v.  Hill{x);  where  it  was  holden, 
that  the  proprietor  of  land  contiguous  to  a  stream  may,  as  soon  as 
he  is  injured  by  the  diversion  of  the  water  from  its  natural  course, 
maintain  an  action  against  the  party  so  diverting  it ;  and  it  is  no 

(#)  Flight  and  oihert  v.   Thonuu,  in  («)  1  Sim.  &  Stu.  190. 

House  of  Lords,  8  CI.  &  Fi.  231.     See  {x)  3  B.  &  Ad.  304  ;  2  NeT.  &  M.  747. 

8.  C.  in  Ex.  Chr.  11  A.  &  E.  C88;  3  P.  &  See  5  B.  &  Ad.  1.  S,  C,  recognized  in 

D.  442.  Aet(m  v.  Blundell,  12  M.  &  W.  US^pott^ 

(0  See  Woolrych's  Law  of  Lights.  p.  1125. 
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answer  to  the  action,  that  the  defendant  first  appropriated  the 
water  to  his  own  use^  unless  he  has  had  twenty  years*  undisturbed- 
enjoyment  of  it  in  the  altered  course.  A  right  (y)  to  a  watercourse 
is  not  destroyed  by  the  owner  altering  the  course  of  the  stream ; 
and  the  owner  may  establish  his  claim,  notwithstanding  any  inter- 
ruption within  twenty  years  of  action  brought.  A  right  to  the  use 
of  water  flowing  in  a  stream,  and  publioi  jurisy  becomes  private  by 
appropriation,  but  may  become  {z)  again  publici  juris  by  relinquish" 
ment. 

When  a  mill  has  been  erected  on  a  stream  for  a  long  period  of  time, 
it  rives  to  the  owner  a  right  that  the  water  shall  continue  to  flow  to 
ana  from  the  mill  in  the  manner  in  which  it  has  been  accustomed  to 
flow  during  all  that  time.  The  owner  is  not  bound  to  use  the  water 
exactly  in  the  same  manner,  or  to  apply  it  to  the  same  mill ;  if  he 
were,  that  would  stop  all  improvements  in  machinery.  Hence  the 
occupier  of  a  mill  built  on  the  site  of  an  old  mill,  which  had  existed 
f6r  forty  years,  may  maintain  an  action  for  forcing  back  water,  and 
injuring  his  mill,  although  he  has  not  enjoyed  the  mill  precisely  in 
the  same  state  for  twenty  years ;  and  therefore  it  was  holden  to  be 
no  defence  to  such  an  action,  that  the  occupier  had  within  a  few 
years  erected  in  his  mill  a  wheel  of  difierent  dimensions,  but  re- 
quiring less  water  than  the  old  one  (a). 

In  the  absence  of  a  special  custom,  artificial  watercourses  are  not 
distinguished  in  law  from  natural  ones ;  and  a  title  may  be  gained 
by  twenty  years'  user,  as  well  to  the  former  as  the  latter.  Therefore 
where  mine-owners  made  an  adit  through  their  lands  to  drain  the 
mine,  which  they  afterwards  ceased  to  work,  and  the  owner  of  a 
brewery,  through  whose  premises  the  water  flowed  for  twenty  years 
after  the  working  had  ceased,  had  during  that  time  used  it  for 
brewing ;  it  was  holden  (6),  that  he  thereby  gained  a  right  to  the 
undisturbed  enjoyment  of  the  water,  and  thai  mines  could  not 
afterwards  be  so  worked  as  to  pollute  it. 

In  the  case  of  Acton  v.  Blundell  (c),  the  question  arose,  whether 
the  right  to  the  enjoyment  of  an  underground  spring,  or  of  a  well 
supplied  by  such  underground  spring,  is  governed  by  the  same  rule 
of  law  as  that  which  applies  to  and  re^&tes  a  watercourse  flowing 
on  the  surface.  At  the  trial,  the  plaintiff  proved  that,  within  twenty 
years  before  the  commencement  of  the  suit,  viz.  in  1824,  a  former 
owner  and  occupier  of  certain  land  and  a  cotton-mill,  then  belonging 
to  the  plaintiff,  had  sunk  and  made  in  such  land  a  well  for  raising, 
water  for  the  working  of  the  mill ;  and  that  the  defendants,  in 
1837,  had  sunk  a  coal-pit  in  the  land  of  one  of  the  defendants,  at 
about  three-quarters  of  a  mile  from  the  plaintiff's  mill,  and  about 


(y)  Hail  V.  8w\ft,  4  Bingh.  N.  C.  381.  (Jb)  Magor  v.  Chiuhnek,  11  A.  &  E. 

(jf)  Ugffitu  V,  Inge,  7  Bingh.  682.  571 ;  3  P.  &  D.  367. 

(a)  Saundert  v.  Newman,  1  B.  &  A.  (c)  In  Exch.  Chr.  12  M.  &  W.  324. 
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three  years  after  sank  a  second,  at  a  somewhat  leas  distance  ;  the 
consequence  of  which  sinking  was,  that,  by  the  first,  the  supply  of 
water  was  considerably  diminished,  and  by  the  second  was  r^idered 
altogether  insufficient  for  the  purpose  of  the  milL  Itmdal,  C.  J.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  after 
stating  the  rule  of  law  laid  down  in  Masom  v.  Hill,  {amiCj  p.  1124,) 
said,  ^^  We  think,  on  considering  the  grounds  and  origin  of  the  law 
which  is  held  to  govern  running  streams,  the  consequences  whidi 
would  result  if  the  same  law  is  made  applicable  to  q>rings  beneath 
the  surface,  and,  lastly,  the  authorities  to  be  found  in  the  books,  so 
fitf  as  any  inference  can  be  drawn  from  them  bearing  on  the  point 
now  under  discussion,  that  there  is  a  maiked  and  finbetantial 
diflerence  between  the  two  cases,  and  that  they  are  not  to  be 
governed  by  the  same  rule  of  law.  We  intimate  no  <^inion  as  to 
what  might  be  the  rule  of  law,  if  there  had  been  an  uninterrupted 
user  of  the  right  for  more  than  the  last  twenty  years ;  hot  we  think 
that  the  present  case  is  not  to  be  governed  by  the  law  which  ^^ies 
to  rivers  and  flowing  streams,  but  that  it  rather  Cdls  within  that 
principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
his  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  veinous  earth,  or  part 
soil,  part  water;  that  the  person  who  owns  the  surface  may  dk[ 
therein,  and  apply  all  that  is  there  found  to  his  own  purposes,  at  hn 
free  will  and  pleasure  ;  and  that  if,  in  the  exercise  of  such  right,  he 
intercepts  or  drains  off  the  water  collected  from  underground 
springs  in  his  neighbour's  well,  this  inconvenience  to  his  neighbour 
falls  iKithin  the  description  of  damnum  absque  inJuriA,  which  cannot 
become  the  ground  of  action." 

By  Stat.  2  &  3  Will.  IV.  c.  71,  s.  2,  no  claim  which  may  be  law- 
fully made  at  the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse  (d\  or  the  use  of 
any  water  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or 
water  of  our  lord  the  king,  his  heirs,  or  successors,  or  being  parcel 
of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the 
property  of  any  ecclesiastical  or  lay  person  or  body  corporate,  when 
sucn  way,  &c.  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way,  &c.  was  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years ;  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
where  such  way,  &c.  shall  have  been  so  enjoyed  as  aforesaid  for  the 
fiiU  period  of  forty  years,  the  right  thereto  ^lall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose,  by  deed  or  writing.   Sect.  7  provides,  that  the  time  during 

(d)  See  WHffki  y.  Williami,  1  M.  &  W.  77. 
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which  any  person  otherwise  capable  of  resisting  any  claim  to  any 
of  the  matters  before  mentioned  shall  have  b^n  or  shall  be  an 
infant,  idiot,  non  compos  mentis^  feme  covert,  or  tenant  for  life,,  or 
during  which  any  action  or  suit  shall  have  been  pending,  and  which 
shall  have  been  diligently  prosecuted,  until  abated  by  the  death  of 
any^  party  thereto,  shall  be  excluded  in  the  computation  of  the 
periods  hereinbefore  mentioned,  except  only  in  cases  where  the  right 
or  claim  is  hereby  declared  to  be  absolute  and  indefeasible.  The 
7th  section  and  the  4th,  (which  see,  ante^  p.  1123,)  are  to  be 
read  together :  so  that,  in  the  case  of  a  tenancy  for  life,  if  the 
plaintiff  chooses  to  reply  and  set  up  such  tenancy,  he  excludes  the 
time  of  that  tenancy,  and  drives  the  defendant  to  show  an  enjoy- 
ment for  the  requisite  number  of  years  either  wholly  before  the 
tenancy  for  life,  if  it  be  still  subsisting,  or  partly  before  and  partly 
after,  if  it  be  ended.  Hence,  in  a  case  where  the  period  was  thirty 
years,  and  the  plaintiff  proved  that  the  life  estate  began  in  1785,  and 
continued  till  1834 ;  but  the  defendant  proved  the  enjoyment  from 
1761,  till  the  commencement  of  the  action  in  1840,  so  that  he 
showed  an  enjoyment  for  twenty-five  years— before  the  life  estate, 
and  during  its  continuance  and  six  years  after  it,  and  up  to  the  com- 
mencement of  the  action ;  this  was  holden  to  be  sufficient,  and  that 
the  thirty  years  need  not  be  the  actual  thirty  next  before  the  com- 
mencement of  the  action  («).  By  sect.  8,  when  any  land  or  water, 
upon,  over,  or  from  which  any  way  or  other  convenient  watercourse 
or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath 
been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any 
term  of  years,  exceeding  three  years  from  the  granting  thereof, 
the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of  such  term,  shall 
be  excluded  in  the  computation  of  the  said  period  of  forty  years,  in 
case  the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof.  The  6th  section 
disallows  any  presumption  (/)  in  favour  of  a  claim  upon  proof  of 
enjoyment  for  any  less  period  of  time  than  may  be  applicable  under 
the  act  to  the  nature  of  the  right  claimed.  The  statute  substitutes 
positive  proof  of  enjoyment  during  a  limited  number  of  years,  for 
the  immemorial  enjoyment  formerly  alleged,  and  in  aid  of  which,  as 
it  never  could  be  proved  throughout,  presumption  was  admitted. 

Enjoyment  "as  of  right''  (gr),  means  an  enjoyment  had,  not 
secretlv  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time,  on  each  occasion  or  even  on  many  occasions  of 
using  it;  but  an  enjoyment  had  openly,  notoriously,  without  par- 

(«)  Clayion  v.  Corby,  2  Q.  B.  813  ;  2  ante,  p.  447 ;  see  farther  on  this  section, 

0.  &  D.  174.  ante,  p.  446. 

(/)  Per  Coleridge,  J.,  Bailey  v.  Apple-  (p)  See  statute  2  &  3  Will.  IV.  c.  71, 

yard,  3  Nev.  &  P.  261 ;  8  A.  &  £.  161 ;  ss.  2  and  5. 
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ticular  leave  at  the  time,  by  a  person  clauning  to  use  without  danger 
of  being  treated  as  a  trespasser,  as  a  matter  of  right,  whether 
strictly  legal  by  prescription  and  adverse  user,  or  by  deed  conferring 
tbe  right,  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  m 
excusing  a  trespass  (A). 

The  enjoyment  of  an  easement  as  of  right,  for  twenty  years  next 
before  the  commencement  of  the  suit  under  the  foregoing  act, 
means  a  continuous  enjoyment  as  of  right,  for  the  twenty  years  next 
before  the  commencement  of  the  suit,  of  the  easement,  as  an  ease- 
ment, without  interruption  acquiesced  in  for  a  year.  It  is  therefore 
defeated  by  unity  of  possession  during  all  or  part  of  the  twenty 
years  (») ;  and  evidence  of  unity  of  possession  is  receivable  under  a 
traverse  of  a  plea  of  enjoyment,  because  it  goes  to  show  that  ihe 
enjoyment  was  not  as  of  right  (A). 

Unity  of  possession  merely  suspends  a  prescriptive  easement; 
there  must  be  an  unity  of  ownership  to  destroy  it  (/).  Where  a 
party  became  seised  in  fee  of  one  set  of  premises,  and  possessed  4)t 
a  chattel  interest  in  another,  the  owner  of  which  latter  had  pre- 
viously enjoyed  an  easement  in  the  former ;  it  was  holden  (m),  that 
such  unity  of  possession  of  the  land  a  qud  and  in  qud  the  easement 
existed,  would  operate  only  to  suspend,  and  not  to  extinguish  the 
easement. 

Where  a  way  had  been  used  adversely  and  under  a  claim  of  right, 
for  more  than  twenty  years,  over  land  in  possession  of  a  lessee  who 
held  under  a  lease  for  lives  granted  by  the  bishop  of  Worcester ;  it 
was  holden  (n),  that  under  the  foregoing  act,  this  user  gave  no  right 
as  against  the  bishop,  and  did  not  affect  the  see ;  and  that,  as  the 
user  could  not  give  a  title  as  against  all  persons  having  estate  in 
the.locus  in  quo,  it  gave  no  title  as  against  the  lessee  and  the  per- 
sons claiming  under  him,  and  that  no  title  was  gained  by  an  user 
which  did  not  give  a  valid  title  as  against  the  bishop,  and  per- 
manently affect  the  see.  In  a  plea  (p)  under  this  statute,  it  is 
sufficient  to  allege  that  the  user  had  existed  for  forty  years  before 
the  commencement  of  the  suit,  and  it  need  not  be  alleged  to  have 
existed  for  forty  years  before  the  act  complained  of  in  the  decla- 
ration. The  plea(p)  must  be  supported  by  user  down  to  the 
commencement  of  the  action.  Proof  of  user  commencing  forty  years 
ago,  but  discontinued  four  or  five  years  before  the  commencement 
of  the  action  is  insufficient.     Evidence  of  user  of  a  way  with  horses, 

(A)  Per  Lord  Demman,  C.  J.,  deUvering  (m)  Thonuu  v.  ThowuUt  5  Tyr.  804; 

judgment  of  court  in  TiekU  v.  Brown,  2  Cr.  M.  &  R.  34. 

AA.&E.369;  6  Nev.  &  M.  230.  (n)  Bright  t.  Waiker,  1  C.  M.  &  B. 

(i)   Onley  v.  Gardiner ,  4  M.  &  W.  496.  211. 

(k)  8.  C.  recognized  in  dofUm  y.  Corhy,  (o)  Wright  v.  WilUanu,  1  M.  &  W.  77. 

2  Q.  B.  813 ;  2  G.  &  D.  1 74,  im/«,  p.  1 127.  (p)  Parker  v.  Mitchell,  3  P.  &  D.  6M ; 

(I)  Per  Bagle^t  B.,  in  Canham  t.  Ftsk,  11  A.  &  E.  788. 
2  Tyr.  155. 
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cartSy  and  carriages,  for  certam  purpoees,  does  not  necesearily  pnm 
a  right  of  way  for  all  purposes ;  but  the  extent  of  the  right  is  a  quaeh 
lion  for  the  jury  in  each  particular  case  (q). 

A  seat  in  a  church  may  be  annexed  to  a  house,  either  by  a  fiusidty 
or  prescription  (r).  Extra-parochial  persons  cannot  establish  a 
claim  to  seats  in  the  body  of  a  parish  church  without  proof  of  pre- 
scription at  least,  if  indeed  they  can  do  so  by  prescription  {$).  Nor 
in  tne  case  of  a  pew  in  the  body  of  a  church,  can  an  action  at  ooofr- 
mon  law  be  maintained  for  a  disturbance,  unless  the  pew  be  annexed 
to  a  house  in  the  parish.  It  is  only  on  account  of  the  pew  being 
annexed  to  a  house,  that  the  temporal  court  can  take  cognizance  m 
any  intrusion  into  it  (t).  Where  a  party  claims  a  right  against  the 
ordinary,  he  ought  to  show  a  title  by  repairing,  &c.,  but  not  in  an 
action  on  the  case  against  a  trespasser  or  tort-feasor.  In  such  case 
it  is  neither  necessary  to  allege  or  prove  repairs  (k).  An  old  entry 
on  the  vestry-book,  signed  by  the  church\wdens,  stating  that  the 
pew  had  been  repaired  by  the  then  owner  of  the  messuage,  (under 
whom  plaintiff  claimed,)  in  consideration  of  his  uains  it,  is  admissi- 
ble evidence  (x),  being  made  by  the  churchwardens  within  the  scope  of 
their  official  authority,  and  as  showing  the  reputation  of  the  parish 
upon  the  right.  The  right  to  sit  in  a  pew  may  be  apportioned  in 
consequence  of  the  messuage,  to  the  owners  and  occupiers  of  which 
it  was  originally  granted,  becoming  subdivided :  thus  three  or  four 
families  may  become  entitled  to  use  a  pew  (y),  and  a  question  may 
arise,  how  many  persons  are  entitled  to  use  the  pew  m  respect  of 
each  of  the  subdivisions  :  that  is,  however,  a  matter  to  be  settled 
among  the  respective  owners :  the  churchwardens  have  no  right  to 
interfere. 


II.  By  whom  and  against  whom  an  Action  for  a  Nmance 

may  be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as  weU  as 
the  possessory  interest,  an  action  may  be  brought  as  well  by  the 
reversioner  {z)  as  by  the  tenant  in  possession,  and  each  wBl  be 
entitled  to  recover  damages  commensurate  with  the  injuries,  which 
their  respective  interests  may  have  sustained.  If  anything  be  done 
to  destroy  the  evidence  of  title,  an  action  is  maintainable  {a)  by  the 


{q)  CowHnff  ▼.  Higgimmm,  4  M.  &  W. 
845.  See  AUtrn  ▼.  Gomum,  11  A.  &  E. 
759;  3P.  &D.  581. 

(r)  Per  Buller,  J.,  in  Oriffith  v.  Mat- 
thews,  5  T.  R.  296. 

(«)  Bferhy  v.  WmAus,  5  fi.  &  C.  1  ; 
7  B.  &  Ry.  564.  See  Hallaek  ▼.  Umver- 
wity  of  Cambridge,  1  G.  &  D.  100;  1  Q. 
B.  693. 

[0  Mamwaring  v,  Oiiet,  5  B.  &  A.  356. 

[«)  Bunion  v.  Batematif   1    LeT.  71 ; 


AMhleg  ▼.  FreckltUfn^  3  Lev.  73 ;  KmurM 
T.  Taylor,  1  Will.  326 ;  Sixer's  R.  SI ; 
BulL  N.  P.  76,  8.  C, 

(s)  Price  t.  Liiilewood,  3  Campb.  288. 

ly)  HarriB  ▼.  Dreme,  2  B.  &  Ad.  164. 

{i)  Bedingfield  y.  Onthw,  3  Ley.  209 ; 
Leader  y.  Momwn,  3  WiU.  461 ;  2  BL  R. 
924,  8.  a 

(a)  Yauny  y.  Spemcer,  10  B.  &  C.  Ut. 
See  tlMoAleton  y»  Sealaa,  9  BiBgh.  3. 
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reversioner.  Reversioner  may  maintain  an  action  for  the  obstruc- 
tion of  an  ancient  light,  and,  in  the  event  of  its  not  being  removed, 
for  the  continyance  (6),  But  where  the  acts  of  trespass  did  not 
amount  to  any  permanent  injury  to  the  land,  but  only  tended  to 
establish  a  right  of  way ;  it  was  holden  (c),  that  the  reversioner 
could  not  maintain  an  action  on  the  case  in  respect  thereof.  If  the 
house,  &c.  affected  by  the  nusance  be  aliened,  the  alienee,  afttr 
request  made  to  remove  or  abate  the  nusance,  may  maintain  an 
action  for  the  nusance  (d).  To  an  action  of  trespass  qvare  clausum 
fregit^  it  is  not  a  good  plea,  that  the  defendant  entered  on  the  land 
to  abate  a  nusance,  if  the  plea  does  not  show  a  notice  or  request  to 
the  plaintiff  to  remove  it ;  or  that  the  plaintiff  was  himself  the 
original  wrongdoer,  either  by  having  placed  the  nusance  there,  or 
by  nis  default  m  not  performing  some  obligations  incumbent  on  him; 
or  that  the  nusance  is  immediately  dangerous  to  life  or  health  (e). 
Tenants  in  common  may  join  in  an  action  to  recover  damages  for  a 
nusance,  which  concerns  the  tenements  which  they  hold  in  common. 
The  action  may  be  maintained  against  the  person  who  erects  the 
nusance,  or  his  alienee  (/),  who  permits  the  nusance  to  be  con- 
tinued. If  the  party,  against  whom  a  verdict  in  an  action  of  this 
kind  has  been  recovered,  does  not  abate  the  nusance,  another 
action  may  be  brought  for  continuing  the  nusance,  in  which  the 
jury  will  be  directed  to  give  large  damages.  N.  It  is  usual,  in  the 
first  action,  to  give  nominal  damages  only.  Trespass  is  the  proper 
remedy  for  wrongfully  continuing  a  building  on  plaintiff's  land,  for 
the  erection  of  whicli  plaintiff  has  already  recovered  compensation ; 
and  a  recovery,  with  satisfaction,  for  erecting  it,  does  not  operate 
as  a  purchase  of  the  right  to  continue  such  erection.  Therefore, 
where  the  trustees  of  a  turnpike-road  built  buttresses  to  support  it 
on  the  land  of  A.,  and  A.  thereupon  sued  them  and  their  workmen 
in  trespass  for  such  erection,  and  accepted  money  paid  into  court  in 
full  satisfaction  of  the  trespass;  it  was  holden  (^),  that  after  notice 
to  defendants  to  remove  the  buttresses,  and  a  refusal  to  do  so,  A. 
might  bring  another  action  of  trespass  against  them  for  keeping  and 
continuing  the  buttresses  on  the  land,  to  which  the  former  recovery 
was  no  bar. 

Tenant  for  years  erected  a  nusance  (A),  and  afterwards  made  an 
underlease  to  I.  S.  The  question  was,  whether,  after  a  recovery 
against  the  first  tenant  for  years  for  the  erection,  an  action  would 
lie  against  him  for  the  continuance,  after  he  had  made  an  under- 
lease !  Et  per  Cur.  it  lies ;   for  he  transferred  it  with  the  original 

{p)  8hadwellY.HuteAinton,2B,&Ad,  p.  457. 

97.  (d)  Penruddock's  case,  5  Rep.  101,  a. 

(c)  Baxter  y.  Taylor,  4  B.  &  Ad.  72 ;  {e)  Jones  v.  WUliams,  11  M.  &  W.  176. 

1  Ncv.  &  M.  13.    N.    This  action  was  (/)  5  Rep.  100,  b. 

Ivnraght  before  the  stat.  2  &  3  Will.  IV.  (g)  Holmes  t.  Wilson,  10  A.  &  E.  503. 

C.  71.    See  sect.  8.     See  Tucker  v.  New-  (A)  Rotexoell  v.  Prior,  Salk.  460. 
man  ,  11  A.  &  £.  40;  3  P.  &  D.  14,  ante. 
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wrong,  and  his  demise  afiBrms  the  continuance  of  it ;  he  hath  also 
rent  as  a  consideration  for  the  continuance,  and,  therefore,  ought  to 
answer  the  damage  it  occasions.  Vide  Wm.  Jones,  272.  Receipt 
of  rent  is  upholding.  Cro.  Jac.  373,  555.  In  an  action  on  the  case 
for  continumg  a  nusance  to  the  plaintiff's  market  by  a  building, 
which  excluded  the  public  from  a  part  of  the  space  in  which  the 
market  was  lawfully  held ;  it  was  holden,  that  the  defendants  were 
liable  for  continuing  the  nusance,  although  they  had  no  right  to 
enter  upon  the  land  to  remove  it,  and  could  not  do  so  without  being 
guilty  of  a  trespass ;  for  per  Cur.^  that  is  in  consequence  of  their 
own  original  wrong ;  and  they  cannot  be  permitted  to  excuse  them- 
selves from  paying  damages  for  the  injury  it  causes,  by  showing 
their  inability  to  remove  it  without  exposing  themselves  to  another 
action  (t).  Case  lies  against  the  landlord  of  a  house  demised  by  lease, 
who,  under  his  contract  with  his  tenants,  employs  workmen  to  repair 
the  house,  for  a  nusance  in  the  house  occasioned  by  the  negligence 
of  his  workmen  (A). 

The  trustees  of  a  turnpike-road,  empowered  by  statute  to  make 
watercourses,  to  prevent  the  road  from  being  overflowed,  directed 
their  surveyor  to  present  a  plan  for  canring  off  the  water  of  an 
adjacent  brook:  he  recommended,  and  on  tnat  recommendation  they 
adopted,  and  caused  him  to  make,  a  wide  channel  from  the  roaa, 
gradually  narrowing,  and  conducting  the  water  into  the  ordinary 
fence-ditches  of  the  plaintiff ^s  land,  which  were  insufficient  to  dis- 
charge it,  and  his  land  was  consequently  overflowed.  It  was 
holden  (/),  that  the  action  did  not  lie  against  the  defendant,  who 
was  one  of  the  trustees,  and  the  chairman,  who  had  signed  the 
order  for  cutting  this  trench  ;  for  the  defendant  was  not  a  volun- 
teer :  he  executed  a  duty  imposed  on  him  by  the  legislature,  which 
he  was  bound  to  execute  ;  and  he  had  exercised  his  best  skill, 
diligence,  and  caution  in  the  execution  of  it.  But  a  surveyor  of 
highway,  who  had  subtracted  a  portion  of  a  bank  by  the  road-side, 
was  holden  (m)  liable  in  an  action  on  the  case  at  the  suit  of  the 
reversioner ;  for  it  was  a  permanent  injury  to  the  land,  and  had  a 
tendency  to  alter  the  evidence  of  title. 


III.  Pleadings. 

By  stat.  2  &  3  Will.  IV.  c.  71,  s.  5,  in  all  actions  upon  the  case 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law 
allege  his  right  generally,  without  averring  the  existence  of  such 
right  from  time  immemorial,  such  general  allegation  shall  still  be 

(t)  Thonywm  y.  Oibwn,  7  M.  &  W.  see  It.  v.  Pedly,  1  A.  &  E.  822. 
456.  (0  Suiton  ▼.  CUarJt§,  6  Taunt.  29. 

{k)  Leilie  ▼.  Pounds,  4  Taunt.  649.    As  (m)  AM<m  ▼.  dealer,  9  Bin^.  3. 

to  landlord's  liability  in  case  of  a  nusance, 
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deemed  sufficient  (»).  For  the  remainder  of  this  sectioo,  reLiting 
to  pleadings,  and  to  the  manner  in  which  disahilitieSy  bc^  shoiild  he 
alleged,  see  antej  p.  449. 

By  R.  O.  H.  T.  4  Will.  IV.,  in  actions  on  the  case,  the  plea  of 
Not  Ouilty  shall  operate  as  a  denial  only  of  the  breach  of  dntj  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not' of  the  facts  stated  in  the  inducement,  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea;  all  other 
pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration.  £!x,  gr.  In  an  action  on  the  case  far 
a  nusance  to  the  occupation  of  a  house  by  carrying  on  sn  oflenore 
trade,  the  plea  of  Not  Guilty  will  operate  as  a  denial  only  that  the 
defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nusance  to  the  occupation  of  the  house,  and  will  not  operate  as  a 
denial  of  the  plaintitTs  occupation  of  the  house.  In  an  action  on 
the  case,  for  obstructing  a  right  of  way,  such  plea  [Not  Guilty]  wffl 
operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plalntiff^s 
right  of  way ;  and  all  matters  in  confession  and  avoidance  ahall  be 
pleaded  specially  as  in  actions  of  assumpsit. 

The  plea  of  *'*'  Not  Guilty,*^  puts  in  issue  both  the  act  complained 
ofy  and  its  consequences.  By  this  plea,  the  defendant  says,  ^  I  -ui 
not  guilty  of  erecting  a  building  which  is  a  nusance'*^  (o). 

*^  Not  Guilty,"  pleaded  to  a  declaration  (ji)  in  cast  for  the 
wrongful  diversion  of  water  from  the  plaintiff^s  mill,  puts  in  issue  the 
mBTefact  of  the  diversion,  and  not  its  wrongful  character.  But  in 
an  action  (a)  on  the  case  for  keeping  dogs,  well  knowing  them  to  be 
accustomed  to  bite  cattle,  &c.,  and  which  bit  and  worried  the 
plaintiff's  cattle  ;  it  was  holden,  that  the  plea  of  Not  Guilty  put  in 
issue  the  scienter^ — that  not  being  inducement,  but  an  essential 
part,  indeed  the  substance,  of  the  issue. 

In  case  against  the  defendant  for  negligently  driving  his  cart  aixd 
horse  against  the  plaintiff's  horse ;  it  was  holden  (r),  that  under  the 
plea  of  Not  Guilty,  the  defendant  could  not  show  that  he  was  not 
the  person  driving,  and  that  the  cart  did  not  belong  to  him,  thoee 
being  facts  stated  in  the  inducement  of  which  the  plea  could  not 
operate  as  a  denial,  and  the  misconduct  in  driving  being  the  only 
wrongful  act  put  in  issue  thereby. 

(ft)  See  Tickle  v.  Brown^  4  A.  &  £.  a  conference  with  all  the  judges. 

S69 ;   6  Ney.  &  M.  280  ;  and  poMt,  tit.  {q)  TkMmmi  v.  Morgmn,  2  Cr.  M.  &  R. 

««TratpM8/'  496;  5  Tyr.  1085. 

(o)  Per  Parket  B.,  and  Alderaon,  B,,  in  (r)   Tatfemer  v.  Litthf  5  Bingh.  N.  C 

JVbr/on  V.  SehoUrfield,  9  M.  &  W.  665.  678  ;  7  Scott,  796 ;  recognized  mHufi  ▼. 

{p)  Frankum  t.  Barl  qf  FalmotUht  2  Crowley,  12  A.  &  E.  378;  and  in  Dmb- 

A.  &  £.  452 ;  4  Nev.  &  Man.  330 ;  after  ford  v.  Trattlee,  12  M.  &  W.  529. 
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IV.  Evidence^  ^c. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the 
land,  house,  &c.  affected  by  the  nusance,  and  the  continuance  or 
erection  of  the  nusance  by  the  defendant,  as  the  circumstances  of 
the  case  may  require,  and  also  the  injury  thereby  sustained.  This 
action  being  local  in  its  nature,  the  nusance  must  be  proved  to  have 
been  committed  in  the  county  where  the  venue  is  laid  (s).  But 
it  is  not  necessary  that  the  gravamen  should  be  described  with  any 
local  certainty  (0*  It  is  sufficient  if  the  declaration  point  out  the 
gravamen  with  certainty  enough  to  enable  the  defendant  to  have 
notice  of  it.  Notice  to  remove  nusance  left  at  premises  is  evi- 
dence (tt)  against  subsequent  occupier.  The  defendant  may  prove 
that  the  plaintiff  gave  him  leave  by  parol  to  do  the  act  which  occa- 
sioned the  nusance (x),  and  that  it  was  done  under  that  permission; 
for  a  license  executed  is  not  countermandable  (y).  Sectts^  while  it 
remains  executory  (z).  ^'  A  parol  executoir  license  is  counter- 
mandable at  any  time"  (a).  Hence  a  parol  hcense  from  A.  to  B. 
to  enjoy  an  easement  over  A.*s  land,  was  holden  (b)  to  be  counter- 
mandable at  any  time  whilst  it  remained  executory ;  and  that  if  A. 
conveyed  the  land  to  another,  the  license  was  determined  at  once 
without  notice  to  B.  of  the  transfer.  But  an  authority  coupled 
with  an  interest  cannot  be  revoked  (c).  The  license  must  be  esta- 
blished by  clear  and  satisfactory  proof  (cf).  Goods  which  were  upon 
plaintiff's  land  were  sold  to  aefendant ;  by  the  conditions  of  sale, 
to  which  plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter 
and  take  the  goods ;  it  was  holden,  that  after  the  sale  the  plaintiff 
could  not  countermand  the  license  (e).  Although  a  parol  license 
may  be  an  excuse  for  a  trespass,  until  such  license  is  counter- 
manded ;  yet  a  right  (/)  and  title  to  have  a  passage  for  water  over 
another's  land,  bemg  a  freehold  interest,  requires  a  deed  to  create 
it. 


V.  Costs. 

Actions  of  trespass  on  the  case,  under  which  this  action  is 
classed,  are  within  the  statute  3  &  4  Vict.  c.  24.  This  statute, 
with  the  cases  which  have  been  decided  upon  it,  will  be  found,  aniej 
pp.  88,  9. 

(«)  Wmren  ▼.  Webb,  1  Tannt.  379. 
But  see  3  &  4  WiU.  FV.  c.  42,  s.  22,  ante, 
p.  51 7. 

(/)  Mersey  and  IfweU  NenifoHen  ▼. 
DougUu,  2  East,  497.  See  also  Jefferief 
▼.  JhoMembe,  11  East,  226. 

(«}  Salmon  v.  Benaley,  Ry.  &  M.  189. 

he)  WMer  t.  Broekeeell,  8  Batt,  308. 

M  See  Idggme  v.  Infe,  7  Bin^.  682. 

{s)  Per  Hmtffktan,  J.,  Webb  ▼.  Pater- 
mmter,  Poph.  151 ;  bat  see  Williamt  y. 
Morrie,  8  M.  &  W.  488. 


(a)  Per  Parke,  B,,  Wallie  y.  HarrieaHf 
4  M.  &  W.  544. 

(b)  8.  a 

hS  Oammam y.Morimh  10  B.  &  C.  731. 

(dl;  Per  Patteaon,  J.,  Blanehard  y. 
Bridge,  A  A.  &  E.  195. 

(tf)  Wood  y.  Manley,  11  A.  &  E.  3i; 
3P.&D.5.  See  AMr  y.  fPaoltew,  2 
M.  &  Gr.  650 ;  3  Scutt'a  N.  JL.59. 

(/)  MewUna  y^  Skigpam,  5  B.  &  C. 
221. 
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I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitnte  a  complete  partnership,  as  well  between  the 
parties  as  in  respect  to  strangers  who  may  deal  with  them,  a  com- 
munion of  participation  of  profits  and  loss  is  essential  ( 1 ).  The  shares 
of  the  parties  must  be  jomt,  though  it  is  not  necessary  that  they 
diould  be  equal.  If  the  parties  be  jointly  concerned  in  the  pur- 
chase, they  must  also  be  jointly  concerned  in  the  future  sale,  other- 
wise they  are  not  partners.  A.,  for  himself  and  his  two  partners  (a) 
(who  were  general  merchants),  B.,  for  himself  and  partner  (who 
were  oil-merchants),  C,  for  himself  and  son  (who  were  also  oil- 
merchants),  agreed  to  purchase  jointly  as  much  oil  as  they  could 
procure,  on  a  prospect  that  the  price  of  that  commodity  woidd  rise. 
A.  was  to  be  the  ostensible  buyer,  and  the  others  were  to  share  in 
his  purchase,  at  the  same  price  which  he  might  give.  A.  and  Co. 
were  to  have  a  half,  B.  and  Co.  a  quarter,  and  C.  and  Co.  the 
remaining  quarter.  In  pursuance  of  this  agreement,  A.  and  Co. 
ordered  a  broker  to  buy  quantities  of  oil.  The  broker  accordingly 
bought  several  ship-loads,  and  among  the  rest  a  ship>load  from  the 

(a)  Coiip§  and  otherM  t.  Eyre  and  otheri,  I  H.  Bl.  37. 


(1)  A  distinction  must  be  observed  between  an  actual  partnership,  and 
those  cases  in  which  there  is  only  an  inchoate  right  of  partnership,  which 
may  or  may  not  be  completed  at  the  option  of  the  mtended  partners. 
See  Fox  v.  Frith,  10  M.  &  W.  131 ;  and  Gabriel  v.  Evill,  9  M.  &  W.  298. 
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plaintiffs.  To  some  of  the  vendors,  (not  plaintifis  in  this  action,) 
B.  and  Co.,  and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a 
common  concern  between  them  and  A.  and  Co. ;  but,  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  of  A.  and  Co. 
only,  without  any  notice  that  the  other  defendants  had  any  concern 
in  it.  The  majority  of  the  court,  viz.  Heathy  J,,  Oould^  J.,  and 
Lord  Loughborough^  C.  J.,  were  of  opinion  that  B,  and  Co.  and  G. 
and  Co.  were  not  to  be  considered  as  partners  with  A.  and  Co.,  on 
the  ground  that  there  was  no  communion  of  profit  and  loss.  Each 
party  was  to  have  a  distinct  share  of  the  whole ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  manage  his 
share  as  he  judged  best.  The  profit  or  loss  of  the  one  mi^t  be 
more  or  less  than  that  of  the  other.  This  was  a  sub-contract,  by 
which  was  to  be  understood  a  contract  subordinate  to  another 
contract,  made,  or  intended  to  be  made,  between  the  contracting 
parties  on  one  part,  or  some  of  them,  and  a  stranger.  A.  and  Co.  were 
the  only  purchasers  known  to  the  plaintiflb ;  entire  credit  was  given 
to  them  alone.  The  contracts  made  with  the  other  merchants  were 
not  admissible  evidence  in  this  cause,  except  to  prove  a  fraud,  if  the 
facts  had  gone  that  length ;  namely,  that  the  house  of  A.  and  Co., 
as  a  failing  house,  was  to  stand  forward  in  order  to  protect  the  other 
defendants,  who  by  such  means  might  have  the  benefit  of  the  specu- 
lation, if  it  proved  fortunate,  without  sustaining  any  loss  in  the  event 
of  its  failing.  No  such  evidence  had  been  adduced;  on  the  contrary, 
it  appeared  that  the  objection  made  by  the  other  vendors  to  the 
firm  of  A.  and  Co.  was,  '^  that  they  were  unknown  and  new  in  the 
trade**  WiUon^  J.,  differed  in  opinion  from  the  rest  of  the  court ; 
observing,  that  although  the  contract  was  actually  made  between  the 
plaintiffs  and  A.  and  Co.,  yet  if  the  other  defendants  were  jointly 
concerned  in  it,  they  ought  to  be  responsible,  as  much  as  if  they  had 
personally  contracted;  that  they  were  so  concerned,  sufficiently 
appeared  from  the  contracts  with  the  other  merchants,  and  their 
own  declarations ;  these  he  thought  were  proper  to  be  given  in  evi- 
dence, being  against  themselves. 

Where  the  executors  of  a  deceased  partner  continued  his  share 
of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter ;  it  was  holden  (6),  that  they  were  liable  upon  a  bill  drawn 
for  the  accommodation  of  the  partnership,  and  paid  in  discharge  of 
a  partnership  debt ;  although  their  names  were  not  added  to  the 
firm,  but  the  trade  was  carried  on  by  the  other  partners  under  the 
same  firm  as  before,  and  the  executors,  when  they  divided  the  profits 
and  loss  of  the  trade,  carried  the  same  to  the  account  of  the  mfant, 
and  took  no  part  of  the  profits  themselves. 

A  father,  established  in  business  (c),  on  his  son's  coming  of  affe, 
told  him  he  should  have  a  share  in  it,  and  held  him  out  to  tne 
world  as  his  partner ;  the  son  acted  as  such  for  several  years,  but 

{b)  Wighinum  v.  Toumroe,  1  M.  &  S.  412.      (c)  P§aeoek  y.  Peaeoek,  2  Campb.  45. 
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the  pad;iotilar  share  which  the  son  was  to  have,  was  not  settled ;.  it 
wastholdenv  that  as  there  was  a  partnership  as  between  die  pacties 
aad  the.  rest  of  the  world,  the  presumption  of  law  was,  that  tkef, 
were  partners  inUr  se.  That  this  presumption  not  having  been 
repelled,  the  son,  though  not  entitled  to  a  moiety,  was  entitled  to  a 
sluare  of  profits;  but  it  was  left  to  the  jury  to  ccmsider  what  was 
a  fair  and  just  proportion  for  the  father  to  give^  and  the  sontt 
expect :  the  jury  found  that  the  son  was  entitled  to  a  fourth  paii 
of  the  profits.  Where  an  infant  held  himself  out  as  in  partneiBhm 
with  I.  S.,  and  continued  to  act  as  such  till  within  a  short  period 
o£  his  coming  of  age^  but  there  was  no  proof  of  his  doing  any  aet  aa 
ac  partner  after  twenty-one :  it  was  holden  (d)^  that  it  was  his  dukf 
tOi  notify  his  disaffirmance  of  the  partnership  on  arriving  at  iweatj^ 
one ;  and,  as  he  had  neglected  to  do  so,  that  he  was  responsifale,ta 
persons  who  had  trusted  I.  S.  with  goods  subsequently  to  the 
m&nt's  attaining  twenty-one,  on  the  credit  of  the  partnership.  In 
ra^^ect  of  creditors,  he  who  takes  a  moiety  of  all  the  profits  inda* 
finitely,  shall,  by  operation  of  law,  be  made  liable  to  losses,  if  loesea 
arise;  iq>on  the  principle,  that  by  taking  a  part  of  the  profita,  he 
takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper 
saourity  to  them  for  the  payment  of  their  debts.  A.  and  13^ 
ship-agents  at  dififerent  ports  ff),  entered  into  an  agreement  to 
share,  in  certain  proportious,  uie  profits  of  their  respective  ooiiie» 
miaBi(His,  and  the  discount  on  tradesmen's  bills  employed  by  them 
in:  repairing  the  ships  consigned  to  them,  &c.  It  was,  howeve^p 
eiq)ressly  stipulated  between  A.  and  B.,  that  they  were  not  to  be 
answerable  for  each  other's  losses.  It  was  holden,  that  although 
wdth  respect  to  each  other,  these  persons  were  not  to  be  considered 
aa  partners  under  this  agreement,  yet  they  had  made  themselves 
such  with  regard  to  all  persons  with  whom  either  contracted  aa 
ship-agent.  The  distinction  taken  in  the  preceding  case  as  to  an 
agreement  not  constituting  a  partnership  as  between  the  parties 
themselves,  though  it  may  have  that  efiect,  auond  third  parties,  was 
recognized  in  the  following  case : — A.,  having  neither  money  nor 
credit  (/),  ofiered  to  B.,  that  if  he  would  order  with  him  certain 
goods  to  be  shipped  upon  an  adventure,  if  any  profit  should  arise 
from  them,  B.  should  ha^e  half  for  his  trouble:  B.  having  lent  his 
credit  on  this  contract,  and  oraered  the  goods  on  their  joint  account, 
which  were  furnished  accordingly,  and  afterwards  paid  for  by  B. 
alone;  it  was  holden,  that  B.  was  entitled  to  recover  back  such 
payment  in  assumpsit  against  A.,  who  had  not  accounted  to  him 
for  the  profits;  such  contract  not  constituting  a  partnership  as 
between  themselves,  but  only  an  agreement  for  a  compensation  for 
trouble  and  credit,  though  B.  was  liable  as  a  partner  to  third 
persons,  creditors.     But  where  two  persons,  who  were  never  in  part- 

{(i)  Ooode  and  Betmion  v.  HarrUoUf  5       recognized  bv  Bolland,   B.,  in   Bond  t. 
B.  &  A.  147.  Pittard,  3  \L  &  W.  361. 

(#)  FFotf^^v.  Carver,  2   H.  BL   235,  (/)  Heaketh  y,  Blanckard,  4  EMSt,  lU, 
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nerehip  as  general  partners,  concur  in  giving  an  order-  for  an  nndi- 
nded  parcel  of  goods,  they  are  not,  therefore,  liable  jointly  (g)  to 
the  seller,  if,  upon  the  whole  of  the  transaction,  the  intention- of  the 
parties  appears  to  have  been  that  the  buyers  should  be  severally^ 
responsible  for  the  amount  of  their  respective  interests  in  the  goods. 
A  party  paying  a  deposit  on  shares  in  a  trading  company,  and  after- 
wards signing  the  deed  of  partnership,  is  to  be  considered  (h)  as  a 
partner  from  the  time  of  his  paying  the  deposit.  Bat  in  an  action 
for  goods  and  work  applied  in  equipping  a  mnitf  (the  defmdant 
being  charged  as  one  of  the  company  concerned  in  working  it ;)  it 
was  holden  (t),  that  the  mere  payment  of  deposits  without  any  sig^ 
nature  of  a  deed,  or  interference  in  management,  was  not  enough 
to  make  the  defendant  liable,  unless  the  jury  beKeved,  from  t£e 
evidence,  that  an  actual  conveyance  of  an  interest  in  the  mine  had 
been  made  to  her  (2).  But  in  Ralph  v.  Harvey  (A),  where  a  de- 
fendant was  charged  with  a  debt  as  partner  in  a  mining  company;  it 
was  held,  that  the  fact  of  partnership  might  be  shown  by  evidenoe 
short  of  strict  proof  that  he  had  executed  a  deed  of  co-partnership-, 
or  was  legally  interested  in  the  mine ;  and  that  deolazations  maae 
by  him,  either  before  or  after  the  debt  was  incurred,  might  be  used 
m  this  purpose.  Where  a  mining  company  was  formed,  the  capital 
tO(  be  30,000/.,  in  3,000  shares  of  10/.  each,  and  2,000  shares  onlj 
were  actually  subscribed  for,  of  which  the  defendant  took  100 ;  it 
was  holden,  that  letters  subsequently  written  by  the  defendant  to 
the  directors,  requiring  them  to  call  a  meeting  for  the  purpose  of 
changing  a  director,  were  evidence  to  go  to  the  jury  to  show  that 
h»  authorized  the  directors  to  proceed  with  the  mnaller  amount  of 
capital,  so  as  to  render  him  liable  for  the  price  of  articles  supplied 
for.  the  use  of  the  mines,  on  the  order  of  the  directors  (/).  A 
project  having  been  formed  for  the  establishment  of  a  company  for 
the  manufacturing  of  sugar  from  beet-root,  a  prospectus  was  issued 
stating  the  proposed  capital  to  consist  of  10,000  shares  of  25/. 
each.  The  directors  began  their  works  and  entered  into  contracts 
respecting  them,  and  manufactured  and  sold  some  sugar ;  but  only 
a  small  portion  of  the  proposed  capital  was  raised,  and  only  1,400 
out  of  Uie  10,000  shares  were  taken;  it  was  holden (m),  that  a 

Of)  Gibim  V.  Lupton  and   Waodf  9  Harvty,  1  Q.  B.  845. 

Bingh.  297  ;  2  M.  &  Sc.  371.  (0  Tredwen  y.  Bourne,  6  M.  &  W.  461^ 

(A)  Lawier  y,  Kerahaw,  1  M.  &  Malk.  See  Dickenson  t.  Valpy,  10  B.  &  C.  128  ; 

95.  5  M.  &  Ry.  126;  and  ante,  p.  323;  and 

(t)  Vice  T.  Lady  Anmm,  1  M.  &  Malk.  Hmwken  t.  Bvwme,  8  M.  &  W.  703. 

96 ;  7  B.  &  C.  409.  (m)  Piie\ford  y.  Dm/U,  5  M.  &  W.  2. 

(k)  Ralph  y.  Harvey,  and  Richarde  v. 


(2)  In  Steigenberger  v.  Carr,  3  Scott's  N.  R.  471  ;  3  M.  &  Gr.  191 ; 
Tindal,  C.  J.,  says,  "  with  respect  to  this  case  of  Vice  v.  Lady  Aneon,  I 
cannot  think  its  doctrine  will  eyer  be  extended :  and  certainly  none  of  the 
subsequent  cases  place  much  reliance  upon  it." 
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subscriber,  who  had  taken  shares,  and  paid  a  deposit  on  them^  was 
not  liable  upon  such  contracts  of  the  directors,  without  proof  that 
he  knew  and  assented  to  their  proceeding  on  the  smaller  capital, 
or  expressly  authorized  the  making  of  the  contract.  Where, 
however,  it  was  proved,  that  A.  had  contributed  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the  society, 
and  paxty  to  a  resolution  that  certain  houses  should  be  built ;  it 
was  holden  (n),  that  he  was  liable  in  an  action  for  work  done  in 
building  those  houses,  without  proof  that  he  had  any  actual  interest 
in  them,  or  in  the  land  on  which  they  were  built*  A  merchant 
in  London  recommended  consignments  to  a  merchant  abroad,  and 
it  was  agreed  that  the  commission  on  all  sales  of  goods  recom- 
mended by  one  house  to  the  other  should  be  equally  divided,  without 
allowing  any  deduction  for  expenses ;  it  was  holden  (o),  that  this 
was  a  participation  in  profit,  and  constituted  a  partnership  between 
the  parties  quoad  hoc.  In  1820,  W.  advanced  to  A.  and  B.,  then 
carrying  on  business  in  partnership  as  brewers,  the  sum  of  24,000/., 
and  the  three  executed  a  deed,  by  the  terms  of  which  a  partnership 
stock  was  created,  in  which  they  all  had  a  joint  property :  W.,  how- 
ever, was  not  to  have  any  definite  aliquot  proportion  of  the  profits, 
but  was  to  have  an  account  of  the  profits  as  between  themselves,  so 
as  to  get  2,000/.  or  2,400/.  Sryear,  as  the  case  might  be,  out  of  the 
clear  profits :  W.^s  name  never  appeared  to  the  world  as  a  partner: 
it  was  holden  (p),  that  W.  was  a  partner ;  and  the  new  firm  having 
become  bankrupt  in  1826,  that  the  creditors  of  the  old  firm  and  the 
creditors  of  the  new  firm  were  both  entitled  to  prove  against  the 
property  of  the]new  firm.  A.,  B.,  and  C,  the  proprietors  of  a  stage- 
coach, dividing  the  general  profits  of  the  concern  (9),  agreed  that 
they  should  each  work  the  coach  a  stage  with  horses,  their  separate 
property,  and  maintained  respectively  at  their  separate  expense ;  it 
was  holden,  that  B.  and  C.  were  not  jointly  liable  as  co-partners 
with  A.  for  the  price  of  hay  furnished  at  A.''s  request  for  the  use  of 
the  horses  which  were  his  separate  property,  but  were  kept  by  him 
for  the  purpose  of  working  the  coach  the  stage  allotted  to  him  under 
the  agreement.  N.  It  did  not  appear  in  what  manner,  upon  an 
adjustment  of  the  accounts,  the  hay  furnished  to  the  diflerent  horses 
was  paid  for ;  whether  as  part  of  the  general  outgoings,  or  sepa- 
rately by  each  party.  Where  A.,  the  keeper  of  a  coach-office,  and 
a  part  owner  in  several  coaches,  made  a  contract  with  B.  for  the 
carriage  of  parcels  which  he  was  in  the  habit  of  sending  from  that 
ofiice  to  various  places  ;  it  was  holden  (r),  that  this  bound  the 
owners  of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  well 

(n)  Braithwaiie  t.  Skofieldy  9  B.  &  C.  {q)  Barton  t.  Hanton  and  otkert,  2 

401.  Taunt.  49.    See  Wey land  y.  Bikitu,  UolVi 

(0)  Cheap  V.  Barclay,  4  B.  &  A.  663.  N.  P.  C.  227 ;  and  ante,  p.  1111.      See 

(p)  Bxp.  Chuck,  8  Bingh.  469 ;  coram  Promont  v.  Coupland, po9t,  p.  1150.] 
Lord  Chancellor,  aesiBted  by  Tindal,  C.  J.,  (r)  HeUby  y,  Mears,  6  fi.  &  C.  504. 

and  lAUledah,  J. 
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those  who  became  part  owners  after  makuiff  the  contract,  as  those 
who  were  so  before.  A.  was  employed  by  B.  (s)  to  sell  goods,  and 
was  to  receive  for  his  trouble  whatever  money  he  could  procure  for 
them  beyond  a  stated  sum ;  this  was  holden  not  to  constitute  a 
partnership  between  A.  and  B.  as  to  these  goods.  So  where  A., 
naving  purchased  two  bullocks  (t)^  put  them  to  depasture  upon  the 
lands  of  B.,  under  an  agreement  that,  after  they  had  been  fatted, 
the  profit  to  be  made  upon  the  resale,  above  a  certain  sum  (at  which 
A.  then  valued  the  bullocks),  should  be  equally  divided  between  A. 
and  B.  It  was  holden,  that  A.  and  B.  were  merelv  partners  in  the 
profits,  and  that  this  was  a  mode  of  paying  B.  for  the  pasture ;  con- 
sequently A.  might  maintain  an  action  in  his  own  name,  without 
joining  B.,  to  recover  the  price  of  the  bullocks  from  a  person  to 
whom  he  had  sold  them.  So  where  there  was  an  agreement  between 
A.,  the  sole  owner  of  a  lighter,  and  B.  a  lighterman  (u),  that  B.,  in 
consideration  of  working  the  lighter,  should  have  ludf  her  gross 
earnings^  Lord  ElUnborough  was  of  opinion,  that  as  this  was  only 
a  mode  of  paying  B.  wages  for  his  labour,  and  differed  from  a  parti- 
cipation of  profits  and  loss,  it  did  not  constitute  a  partnership.  So 
an  agent,  wno  is  paid  by  a  proportion  of  the  profits  of  the  adventure, 
is  not  therefore  a  partner  m  the  goods  (x).  A  partnership  cannot 
acquire  property  in  goods  obtained  (j/)  by  the  fraud  of  one  of  the 
partners,  to  which  the  rest  are  not  privy.  An  agreement  to  carry 
on  a  partnership  in  violation  of  an  act  of  parliament  is  void  (^r),  and 
will  confer  no  rights  on  either  party  against  the  other. 

By  Stat.  7  Will.  IV.  &  1  Vict.  c.  73,  the  Queen  is  enabled  to 
confer  certain  powers  and  immunities  on  trading  and  other  com- 
panies by  patent;  inter  alia,  1.  The  same  powers  (a)  may  be 
granted  to  companies  not  incorporated,  as  if  they  were  so.  2.  That 
suits  may  be  carried  on  in  the  name  of  one  of  the  officers  (6).  S. 
The  individual  liability  of  members  may  be  limited  (c).  4.  The 
evidence  of  any  officer  or  member  of  such  company  is  made  admis- 
sible (d). 

Three  important  acts  have  been  recently  passed,  relating  to  joint- 
stock  companies.  The  stat.  7  &  8  Vict.  c.  110  (e),  entitled  "  An 
Act  for  the  registration,  incorporation,  and  regulation  of  Joint- 
Stock  Companies,^'  provides  for  the  registration  of  such  companies 
as  are  within  its  provisions,  defines  their  powers  and  privileges, 
regulates  their  management,  and  defines  the  extent  of  the  liability 
of  the  shareholders.  The  stat.  7  &  8  Vict.  c.  Ill,  is  entitled  "An 
Act  for  facilitating  the  winding-up  the  affitirs  of  Joint-Stock  Com- 

(a)  Benjamin  v.  Porieut,  2  H.  Bl.  590.  (a)  Sect.  2. 

(0  Wish  T.  Small,  Devon  Spring  As-  (b)  Sect.  3.    See  Oalloway  ▼.  BleadiH, 

sizes,  1808,  coram  Thomton,  B.,  1  Campb.  1  M.  &  Gr.  247 ;  1  Scott.  N.  R.  170. 

331.  re)  Sect.  4. 

[u)  Dry  v.  Boncell,  1  Campb.  329.  l^  Sect.  23. 

x)  Meyer  v.  Sharpe,  5  Taunt.  74.  {e)  For  so  much  of  this  statute  as  relates 

y)  Kilby  v.  Wileon,  Ry.  &  Moo.  178.  to  Bills  of  Exchange,  see  anie,  p.  323. 
(s)  Armttrong  v.  LewU^  2  Cr.  &  M.  298. 
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panies  unable  to  meet  their  pectmianr  engagements,**  and  containa 
numerous  provisions  for  bringing  such  companies  within  the  Bank- 
rupt Laws.  See  ante,  p.  221.  The  stat.  7  &  8  Vict.  c.  118, 
entitled  "  An  Act  to  regulate  Joint-Stock  Banks  in  England,'"  pro* 
vides  for  giving  charters  to  and  for  the  regulation  and  manageioeiit 
of  Joint-Stock  Banks. 

For  the  law  relating  to  associations  and  co-partnerships,  in  whidi 
spiritual  persons  are  members  or  partners,  see  ante^  p.  328,  329. 


II.  How  far  the  Acts  of  one  Partner  are  binding  on  his 

Co-Partners. 

A  GENEBAL  partnership  agreement  ( /*),  though  under  seal,  does 
not  authorize  the  partners  to  execute  (feeds  for  each  other,  unless  a 
particular  power  be  given  for  that  purpose ;  and  the  power  most  be 
given  by  deed,  for  one  man  cannot  authorize  another  to  execute  a 
deed  for  him  but  by  deed  ;  and  no  subsequent  acknowledgment  will 
si^ce  (g).  But  although  one  partner  cannot  bind  the  other  part- 
ners by  deed^  without  an  authority  by  deed,  yet  the  law  implies  an 
authority  in  the  individual  members  of  every  co-partnership  to  enter 
into  sucn  contracts  on  behalf  of  the  firm,  as  are  usually  entered  into 
in  the  course  of  such  a  business  (A).  Thus,  in  mercantile  trans- 
actions one  member  of  a  partnership  in  trade  may  bind  his  co-part- 
ners even  without  their  knowledge  or  assent,  by  bills  of  exchange 
and  promissory  notes  (i),  in  the  name  of  the  partnership  (A) ;  rar 
this  is  warranted  by  the  custom  and  law  of  merchants,  and  is  neces- 
sary for  the  purposes  of  trade.  But  these  reasons  do  not  apply  to 
the  case  of  partnerships  not  in  trade,  such  as  a  firm  of  solicitors; 
and  therefore  in  such  cases  the  individual  partners  have  no  implied 
authority  to  bind  the  firm  by  negotiable  instruments  (/). 

The  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charge  another,  is  only  an  implied  authority  (m)  ;  and  con- 
sequently that  implication  may  be  rebutted :  for  it  is  not  essential 
to  a  partnership,  that  one  partner  should  have  power  to  draw  bills 
and  notes  in  the  partnership  firm  to  charge  the  others ;  they  may 
stipulate  between  themselves  that  it  shall  not  be  done ;  and  if  a 
third  person,  having  notice  of  this,  will  take  such  a  security  from 
one  of  the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach 
of  such  stipulation,  nor  in  defiance  of  a  notice  previously  given  to 

(/)  Harrison  v.  Jackton  and  othertf  7  (0  Hedley  v.  Bainbridge,  3  Q.  B.  316 ; 

T.  R.  207.  2  G.  &  D.  483.     See  also  Haslekam  t. 

(ff)  Steiglitz  t.  Bgginton,  Holt's  N.  P.  Young,  13  L.  J.  (N.  S.)  Q.  B.  205. 

C.  141.  (m)  Gallway  v.  Mathew  and  ono/Atr, 

(h)  Beckham  v.  Drake,  9  M.  &  W.  79.  10  East,  264.     See  Duncan  v.  Lowndu, 

(t)  Ante,  tit.  ''  Bills  of  Exchange/'  p.  3  Campb.  478.    As  to  the  right  of  director 

327.  of  joint-stock  company  to  inw  billa,  tee 

(k)  Kirk  ▼.  Blurton,  9  M.  &  W.  284,  ante,  p.  323. 
ante,  p.  327. 
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fahn  by  one  of  them,  that  he  will  not  be  liable  fin*  any  bill  or  not^ 
signed  by  the  others.  But  any  restriction  which,  by  i^recnwt 
amongst  the  partners,  is  attempted  to  be  imposed  npoo  the  autho^ 
rxty  which  one  possesses  as  a  general  aeent  for  the  other,  k  opera^ 
tive  only  between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third  persons,  who  acquire  rights  by  ita  exercise, 
mdess  they  know  that  such  restriction  has  been  made  (n).  A  new 
partner,  however,  cannot  be  bound  in  this  manner  for  an  old  debt 
incurred  by  the  other  partners,  before  the  new  partner  was  taken 
into  the  finn :  this  was  established  in  the  case  of  Sheriff  v.  WUkty 
1  East,  48.  There  the  plaintiff  had  sold  a  quantity  of  porter  to  A. 
and  B.,  who  were  then  partners,  which  porter  was  entered  in  the 
plaintifis'  books  in  the  names  of  A.  and  B. ;  and  the  same  was  after- 
wards shipped  for  the  West  Indies,  and  the  defendant  B.  paid  the 
shipping  charges.  Six  months  afterwards  C.  became  a  partner  with 
A.  and  B.,  and  continued  so  for  a  few  months,  when  their  partnership 
was  dissolved.  The  defendant  B.,  previously  to  the  dissolution  of  the 
partnership,  sent  to  the  plainti£k  a  memorandum  of  calculation  in 
his  own  handwriting,  of  certain  deductions  claimed  by  him  in  respect 
of  the  porter.  The  plaintiffe  drew  a  bill  upon  the  defendants  for 
the  balance.  This  bill  was  accepted  by  A.  in  the  partnership  firm 
of  all  the  defendants,  by  his  subscribing  thereon,  ^^  Accepted,  A.  & 
Co."  An  action  having  been  brought  by  the  plaintifis,  against  A., 
B.,  and  C,  upon  the  acceptance ;  and  A.  and  C.  having  been  out* 
lawed,  B.  pleaded  the  general  issue :  it  was  holdea,  that  the  plain- 
ti£b  could  not  recover ;  Le  Blanc,  J.,  observing,  that  this  case  must 
be  determined  in  the  same  manner  as  if  C.  had  pleaded  to  the 
action.  It  seemed  admitted,  that  if  one  of  several  partners  pledge 
the  partnership  fund  for  his  individual  debt,  that  would  not  bind 
the  rest.  And  he  saw  no  diflTerence  between  the  case  of  one,  and 
the  case  of  two,  of  several  partners  pledging  the  joint  fund  for  their 
individual  debt,  which  was  the  case  before  the  court.  The  point 
above  alluded  to  by  Le  Blanc,  J.,  viz.  that  one  partner  cannot 
pledge  the  security  of  another  for  his  own  private  debt,  appears  to 
nave  been  expressly  decided  in  two  cases  referred  to  by  Mr.  East, 
in  a  note  to  the  foregoing  decision,  viz.  in  Qregson  and  others  v. 
Hutton  and  another  Jd.  R.,  E.  22  Geo.  III.,  and  in  Marsh  v.  Van- 
sommer  and  another,  London  Sittings  after  Mich.  T.  1786,  cor. 
BuUer,  J.  See  also  Swan  v.  Steek,  ante^  p.  S27,  and  Green  v. 
Deahin,  2  Stark.  N.  P.  C.  347. 

Where  an  agreement  for  a  partnership  was  entered  into  on  the 
24th  of  June,  1824,  and  such  agreement  was  intended  by  the  parties 
to  have  a  by-gone  operation,  viz.  from  the  18th  of  May  preceding : 
A  bill  had  been  discounted  for  the  firm  by  the  plaintift  in  the  inter- 
val between  the  18th  of  May  and  the  24th  of  June ;  and  other  biQa 

(n)  Per  Parte,  B.,  deUTering  judgment  of  court  in  Hawken  v.  Baum§f  8  M.  &  W.  708. 

2g2 


1142  PARTNERS- 

were  discounted  subsequently  to  the  latter  day;  it  was  hoIden(o), 
that  the  liability  of  the  defendant  did  not  attach  upon  the  bill  dis- 
counted before  the  24th  of  June,  until  which  day  he  was  not  in  fiiet 
a  member  of  the  firm.  But  where  A.  and  B.  agreed  to  become 
partners  from  the  1st  of  January  next  following,  upon  certain  terms, 
which  were  to  be  embodied  in  a  deed  to  be  executed  on  that  da^ ; 
and  the  deed  was  executed  on  the  1 8th  of  January,  but  the  parties 
considered  themselves  as  partners  from  the  1st  of  January,  it  was 
holden  (p),  that  B.  was  bound  by  the  contracts  of  A.  entered  mto 
in  the  name  of  the  firm  between  the  1st  and  18th  of  January ;  for  if 
no  deed  had  ever  been  executed,  each  partner  would  have  been  liable 
for  the  engagements  of  the  firm  entered  into  whilst  the  business 
was  carrying  on  for  their  mutual  benefit.  To  a  count  in  assumpsit 
on  a  bill  of  exchange  against  three  partners,  one  of  them  pleaded 
that  the  bill  was  accepted  by  the  other  two  in  the  name  of  the  firm 
without  his  knowledge,  privity,  or  consent,  for  a  debt  due  from  them 
before  he  became  a  member  of  the  firm ;  it  was  holden  (9),  that 
this  plea  was  not  supported  by  evidence  that  the  bill  was  accepted 
in  discharge  of  a  debt  which  arose  partly  before  and  partly  after  the 
third  partner  joined  the  firm  ;  but  that  such  partner  was  liable  only 
for  so  much  of  the  debt  for  which  the  bill  was  accepted  as  accrued 
subsequently  to  his  becoming  a  partner. 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm  (r). 
A  retired  partner  may  give  authority  by  parol  to  a  continuing  part- 
ner to  indorse  bills  in  the  partnership  name,  after  the  dissolution  of 
the  partnership  (5).  A  bill  of  exchange  duly  drawn  by  a  partnership 
and  accepted  during  the  continuance  of  the  partnership,  continues 
to  be  the  joint  property  of  the  firm,  notwithstanding  a  dissolution  of 
partnership,  and  may  therefore  be  indoreed  after  the  dissolution  by 
any  of  the  partners  in  the  name  of  the  firm,  although  the  indorsee 
has  notice  of  the  dissolution  (t). 

One  of  several  partners  cannot  bind  the  others  by  a  submission  to 
arbitration,  even  of  matters  arising  out  of  the  business  of  the  firm  (it), 
and  in  this  respect  there  is  not  any  distinction  between  a  general 
partnership,  and  a  partnership  in  a  particular  transaction  (x). 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy  (y),  the 
other  party  may,  for  a  valuable  consideration,  and  without  fraud, 
dispose  of  the  partnership  effects ;  and  though  he  himself  afterwards 
become  bankrupt,  the  assignees,  under  a  joint  commission,  cannot 
maintain  trover  against  the  bon&  fide  vendee  of  such  partnership 


I' 


o)  Vere  t.  Athby,  10  B.  &  C.  288.  (s)  Smith  v.  Winter,  4  M.  &  W.  454. 

p  )  BattUy  T.  Lewis,  1  M.  &  Gr.  155 ;  (/)  Lewie  t.  Reilly,  1  Q.  B.  349 ;  4  P. 

1  Scott's  N.  R.  143.  &  D.  629. 

(9)  Wileon  t.  Lewie,  2  Scott's  N.  R.  (11)  Steed  v.  Salt,  3  Bingh.  101. 

115 ;  2  M.  &  Gr.  197.  (x)  Adame  v.  Bankart,  1  Cr.  M.  &  B. 

(r)  Williameon  v.  Johnton,  1  B.  &  C.  681 ;  5  Tyr.  425. 

146.  (y)  Fm  t.  Hanbury,  Cowp.  449. 
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effects;  and  the  same  rule  holds,  although  the  solvent  partner 
knew  of  the  bankruptcy.  Hence,  where  one  of  two  partners,  who 
were  country  bankers,  became  bankrupt ;  and  the  defendants  being 
holders  of  their  notes,  obtained  payment  of  part  of  them  from  the 
London  banker,  at  whose  house  they  were  payable  out  of  the  funds  in 
their  hands  belonging  to  the  country  bank ;  and  the  solvent  partner 
knowing  of  the  bankruptcy,  procured  a  debtor  to  the  firm  to  give 
his  bill  m  part  satisfaction  of  his  debt,  and  indorsed  and  delivered 
the  same  to  defendants  in  payment  of  the  residue  of  the  notes  in 
their  hands,  and  afterwards  became  bankrupt ;  it  was  holden  (z), 
that  the  assignees,  under  a  joint  commission,  could  not  recover 
from  the  defendants  the  monies  so  paid  to  them  by  the  London 
bankers,  nor  the  proceeds  of  the  said  biU.  If  one  partner  becomes 
a  bankrupt,  his  assignees  cannot  obtain  (a)  any  share  of  the  part- 
nership effects,  until  they  first  satisfy  all  that  is  due  from  him  to 
the  partnership.  A  solvent  partner  (6)  may  sue  out  a  writ  in  the 
name  of  his  partner,  or  of  his  assignees,  if  he  is  bankrupt,  as  well 
as  his  own,  in  order  to  recover  a  debt  due  to  the  partnership ;  but 
the  partner  who  objects  has  a  right  to  be  indemnified  against  the 
costs. 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  after- 
wards followed  up  by  a  commission  and  assignment,  he  has  no  longer 
any  power  over  the  partnership  property.  And  any  disposition  of 
it  by  him  is  void  as  against  the  other  partners,  it  being  vested  in 
them  and  his  assignees  by  relation  to  his  act  of  bankruptcy  (c). 
Where  one  of  two  partners  {d)^  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such  as  might  be  used 
in  the  partnership  business,  which  he  instantly  converts  to  his  own 
separate  use,  if  there  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  as  a  partnership  transaction,  and  the  inno- 
cent partner  is  liable  for  the  price  of  the  goods,  without  proof  of 
any  previous  dealings  between  the  parties. 

Where  goods  were  ordered  by  one  member  of  a  club  for  the 
benefit  of  all ;  it  was  holden,  that  every  member,  who  either  con- 
curred in  the  order  or'  subseauently  assented  to  it,  was  liable  («), 
although  the  member  who  ordered  the  goods  was  made  the  debtor 
in  the  plaintiff'^s  books,  and  the  bill  was  sent  to  him,  unless  it 
clearly  appeared  that  the  plaintiff  meant  to  give  credit  to  that 
member  only.  But  in  a  later  case,  where  a  club  was  formed  subject 
to  the  following  among  other  rules,  viz.  that  the  entrance-fee 
should  be  ten  guineas,  and  the  annual  subscription  five  guineas ; 

(j)  Harvey  v.  CHckett,  5  M.  &  S.  336.  (c)  Per  BayUy,  B.,  in  Bwrt  v.  MouU^  3 

See  Woodbridge  v.  Swanm,  4  B.  &  Ad.  Tyr.  569,  recognizing  Thomoion  v.  JVtre 

6S6.  10  East,  418. 

(a)  Per  Tenierden,  C.  J.,  Holdemett  t.  (d)  Bond  y.  Qibton  and   another,    1 

Shaekeli,  8  B.  &  C.  618.  Cainpb.  185. 

ifi)  Whitehead  t.  Hughee,  4  Tyr.  92 ;  (0  Delauney   v.  Strickland,  2   Stadc. 

2  Cr.  &  M.  318.  N.  P.  C.  416,  Abbott^  C.  J. 
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thai  if  the  subscription  were  not  paid  within  a  certain  limitad 
period,  the  defaulter  should  cease  to  be  a  member;  that  then 
should  be  a  committee  to  manage  the  affiurs  of  the  dub,  to  be 
dioeen  at  a  general  meeting ;  and  that  all  members  should  discharge 
^their  dub  bills  daily ;  the  steward  being  authorised,  in  defiuilt  at 
najrment  on  request,  to  refuse  to  continue  to  supply  them :  it  was 
liolden  (/),  that  a  member  of  the  dub,  merdy  as  such,  was  not 
liable  for  debts  incurred  by  the  committee  for  work  done  or  goods 
supplied  for  the  use  of  the  club ;  for  that  the  committee  had  no 
authority  to  pledge  the  personal  credit  of  the  members. 

A  judgment  taken  by  one  of  two  joint  creditors,  does  not  extin- 
guish the  debt,  unless  it  be  taken  with  the  concurrence  of  both  (jf). 

A.,  B.,  and  C.  carried  on  trade  in  partnership,  and  A.  was  also 
in  partnership  with  D.  A.  being  indebted  to  tne  firm  of  A.,  B^ 
and  C.  before  the  dissolution  of  that  partnership,  unknown  to  D. 
indorsed  a  bill  and  paid  over  money  (belonging  to  A.  and  D.)  in 
discharge  of  the  private  debt  due  from  A.  to  A.,  B.,  and  C,  and 
immediately  afterwards  indorsed  the  same  bill  to  a  creditor  of  the 
firm  of  A.,  B.,  and  C.  The  partnership  between  A.,  B.,  and  C. 
having  been  dissolved ;  it  was  holden,  that  A.  and  D.  could  not 
maintain  trover  against  B.  and  C.  for  the  bill,  nor  assumpsit  for  the 
money  paid  by  A.  out  of  the  funds  of  A.  and  D.  to  A.,  B.,  and  C, 
in  discharge  of  his  private  debt :  and  A .  and  D.  having  afterwards 
become  bankrupts ;  it  was  holden  {h\  that  their  assignees  could  not 
maintain  such  action.  The  principle  of  this  decision  was,  that  if 
one  of  the  plaintiffs  is  barred,  he  cannot  recover  by  joining  other 
plaintiffs  in  an  action  to  undo  his  own  act  (i).  So  where,  to  an 
action  by  three  plaintiff  for  a  joint  demand,  the  defendant  pleaded 
an  accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  pig- 
ment in  cash,  and  a  set-off  of  a  debt  due  from  that  one  to  the 
defendant ;  it  was  holden,  that  the  plea  was  good,  without  alleging 
any  authority  from  the  other  two  plaintiffs  to  make  the  settle- 
ment (A). 

One  of  two  partners  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  discounted  with  a  banker,  through  the 
medium  of  the  same  agent  who  had  discounted  other  bills  drawn  in 
the  partnership  firm  with  the  same  banker ;  it  was  holden,  that  the 
banker  had  not  any  remedy  against  the  partnership  upon  the  bill  so 
drawn  by  the  single  partner,  because  they  did  not  appear  to  have 
been  drawn  for  and  on  account  of  the  partnership.     And  although 

(/)  Flemffng  v.  Hector,  2  M.  &  W.  M.  &  Ry.  613. 

172,  recognized  in  Todd  v.  Emly,  7  M.  &  (i)  Per  Parke,  B.,  in  Wallace  v.  KeU 

W.  427 ;  iS.  C.  8  M.  &  W.  505.    See  also  «a//,  7  M.  &  W.  273. 

Terrell  v.  Woolley,  2  Scott's  N.  R.  171 ;  (*)  Wallace  v.Keltall,  7  M.  &  W.  S64, 

1  M.  &  Or.  809,  case  of  a  Benefit  Society.  rccoffnized  in  TunCgr  t.  Hardey,  9  ■.  & 

(jf)  Per  Holroyd,  J.,  in  Biggt  v.  Pel-  W.  770 ;  and  in  Gordon  v.  BUie,  II L.  i. 

Imm,  8  B.  &  C.  405.  (N.  S.)  G.  P.  179. 

(A)  Jonee  t.  YmUe,  9  B.  &  C.  532 ;  4 
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the  proceeds  of  these  bills  had  been  applied  to  the  use  of  the  partner- 
ship, yet  the  court  held  (/),  that  the  partners  were  not  liable  as  for 
money  lent,  inasmuch  as  the  transaction  was  originally  mere  matter 
of  discount,  and  not  an  advance  of  money  to  the  partnership,  taking 
the  bills  as  a  collateral  security.  But  where  one  of  several  partners, 
with  the  privity  of  the  others,  draws  bills  of  exchange  in  his  own 
name  upon  the  partnership  firm  in  favour  of  persons  who  advanced 
him  the  amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they  may  oe 
jointly  sued  (m)  by  the  payees  for  money  lent.  Where  one  of  tnree 
partners,  after  a  dissolution  of  partnership,  undertook  by  deed  to 
pay  a  particular  partnership  debt  on  two  bills  of  exchange,  and  that 
was  communicated  to  the  holder,  whoconsented  to  takethe  separate 
notes  of  the  one  partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bills ;  it  was 
holden  (n),  that  the  separate  notes  having  proved  unproductive,  he 
might  still  resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  under  these  circumstances  the  separate  notes,  and  even 
afterwards  renewing  them  several  times  successively,  did  not  amount 
to  satisfaction  of  the  joint  debt.  Payment  to  one  of  two  partners  of 
a  partnership  debt,  after  they  had  appointed  a  third  person  to  collect 
the  debts,  and  with  notice  of  such  appointment,  is,  notwithstanding 
the  notice,  good  (o).  In  an  action  ( p )  brought  by  partners  to  re- 
cover a  debt,  if  the  defendant,  to  prove  payment,  gives  in  evidence  a 
receipt  signed  by  one  of  the  plainti&,  they  are  not  concluded,  but 
may  show  that  it  was  given  under  circumstances  which  destroy  its 
effect,  as  fraud  on  the  partners  not  siming ;  for  a  receipt  is  evidence, 
but  evidence  only,  and  capable  of  bemg  explained  (9).  Where  one 
of  two  partners  makes  a  contract,  as  to  the  terms  on  which  anj 
business  is  to  be  transacted  by  the  firm,  although  such  business  is 
not  in  their  usual  course  of  dealing,  and  even  contrary  to  their 
arrangement  with  each  other,  and  the  business  is  afterwards  trans- 
acted by  or  with  the  knowledge  of  the  other  partner :  it  was  holden, 
that  he  is  bound  by  the  contract  made  by  his  partner  (r).  So  a 
pledge  by  one  partner  of  partnership  property  will  bind  (js)  his  part- 
ners, although  the  pledge  is  made  without  their  privity  and  con- 
sent ;  provided  there  be  not  any  fraud,  and  provided  also  the  pledgee 
did  not  know,  nor  had  means  of  knowing,  that  the  property  was 
partnership  property.  Mere  knowledge  by  a  creditor  (/)  of  the 
dissolution  of  partnership,  will  not  release  the  old  partners  from  their 
liability  to  him,  though  he  continue  his  account  with  the  new  firm, 

(0  Bmly  T.  £y«,  15  Bast,  7.  (r)  StmdOmdi  t.  3iar§h,  2  B.  &  A. 

fm)  Denton  v.  Rodiet  3  Campb.  493.  673. 

fn)  Bedford  y,Deakin,  2  B.  &  A.  210.  («)  Raba  y.  Ryland,  per  DaiUu,  C  J., 

0)  Porter  v.  Taylor,  6  M.  &  S.  156.  confinned  by  court,  Gow,  N.  P.  C.  132. 

[p)  Farrar  t.  Hutckkuon,  9  A.  &  E.  (/)  Kirwm  v.  Kirwau,  4  Tyr.  491 1  S 

•41.  Cr.  &  M.  617.    See  Blew  v.  Wyati^  5  C. 

(g)  See  Oravee  v.  Key,  3  B.   &  Ad.  &  P.  397. 
318,  n. ;  ante,  p,  86. 
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unless  he  appears  expressly  or  by  some  act  to  have  accepted  the 
substituted  credit  of  the  new  partnership,  instead  of  the  retiring 
partners. 


III.  Of  Actions  hy  and  against  Partners,  p.  Il4i6;  What  Remedy 

one  Partner  has  against  another ,  p.  1149. 

Whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  eitlier  in  the  name  of  the  person  with  whom  it  was  actually 
niade,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it 
was  made.  Hence  where  three  parties  agreed  to  be  jointly  interested 
in  goods,  but  that  they  should  be  bought  by  one  of  them  in  his  own 
name  only,  and  he  made  a  contract  for  the  purchase  accordingly ;  it 
was  holden  (t<),  that  all  might  join  in  suing  the  vendor  for  a  breach 
of  that  contract.  A  contract  was  made  by  one  of  several  partners 
in  his  individual  capacity,  he  declaring  at  the  time  that  the  subject- 
matter  was  his  property  alone ;  it  was  holden  (x)y  that  his  declarar 
tion  was  evidence  of  the  fact  against  all  the  partners,  and  therefore 
that  they  could  not  sue  jointly  upon  such  a  contract.  The  defendant 
agreed  with  Sharpe,  a  coachmaker,  for  the  hire  of  a  carriage  for  five 
years.  The  defendant  did  not  know  that  Sharpe  had  a  partner,  but 
m  fact  Robson  was  partner  with  Sharpe  at  the  time  of  the  contract. 
At  the  end  of  three  years  there  was  a  dissolution  of  partnership 
between  Sharpe  and  Robson,  and  notice  of  that  dissolution  and  of 
Sharpe  having  assigned  all  his  interest  in  the  contract  to  Robson 
was  given  to  the  defendant,  who  said  he  would  not  continue  the 
contract  with  Robson.  It  was  holden  (y),  that  it  was  competent  to 
the  defendant  to  consider  the  agreement  as  at  an  end  ;  for  he  might 
have  been  induced  to  enter  into  the  contract  by  reason  of  the 
confidence  he  reposed  in  Sharpe  ;  and  at  all  events  was  entitled  to 
his  services  in  the  execution  of  it. 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to  enable 
him  to  injure  the  other  partners,  they  can  maintain  (z)  a  joint  action 
against  the  person  so  colluding. 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the 
name  of  K.  in  the  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney  and  without  the  authority  of  K.,  and  caused  the 
produce  to  be  mixed  with  the  money  of  the  firm.  F.  having  been 
convicted  of  another  forgery  committed  under  similar  circumstances, 
and  executed  ;  it  was  holden  (a),  that  K.  might  recover  the  amount 
against  the  surviving  partners  in  an  action  for  money  had  and 
received. 
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Cothay  V.  Fennell,  10  B.  &  C.  671.  (r)  Per  Lord  Tenterden,  C.  J.,  iaLtmg- 

Lucat  y.  De  la  Cour^  1  M.  &  S.  man  v.  PolCf  1  M.  &  Malk.  225. 

249/  (a)  Marsh  and  othert  v.  Keating ,  D. 

(y)  Robson  and  Sharpe  v.  Drummondf  P.,  June  25th,  1834,  1  Sc.  5;    1  Bingh. 

2B.  &Ad.303.  N.C.  198. 
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An  action  of  assumpsit  may  be  maintained  (6)  by  the  several 
nartners  of  a  firm,  upon  the  guarantee  given  to  one  of  them,  if  there 
oe  evidence  that  it  was  given  for  the  benefit  of  all.  It  will  be 
observed,  that  in  the  foregoing  case  the  guarantee  was  not  by  deed. 
Covenant  lies  (c)  on  a  deed  of  composition  with  creditors  by  one  of 
two  partners  who  signs  the  deed  in  the  name  of  the  firm  and  sets 
his  seal  thereto,  for  non-payment  of  an  instalment  due  on  a  part- 
nership debt ;  for  the  other  partner,  not  being  a  party  to  the  deed, 
cannot  join  in  covenant.  In  an  action  hy  partners  for  the  non- 
performance of  a  contract  entered  into  with  the  partnership,  it  is 
essentiaUy  necessary  that  the  action  should  be  brought  in  the  joint 
names  of  all  the  persons  of  whom  the  partnership  consisted  at  the 
time  the  contract  was  made  (3),  otherwise  the  parties  suing  wiU 
be  liable  to  be  nonsuited  for  the  omission  of  their  co-partners. 
In  one  case,  where  an  action  was  brought  in  the  names  of  two 
persons,  with  whom  the  defendants  had  dealt  as  partners,  and  it 
appeared  that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  his  name  from  his  firm,  but 
still  continued  to  receive  part  of  the  profits  :  although  it  was 
objected  that  the  dormant  partner  ought  to  have  been  joined.  Lord 
Kenyon^  C.  J„  is  reported  to  have  refused  to  nonsmt  the  plain- 
\ji&{d).  So  where  in  an  action  (e)  brought  by  A.  for  goods  sold 
and  delivered,  it  appeared  that  B.,  who  proved  the  delivery  and 
value  of  the  goods,  was  the  principal  manager  of  A.'s  trade ;  and 
that  he  received  for  his  service  a  certain  salaiy,  and  besides  that,  a 
certain  proportion,  per  centy  on  the  profits  oi  the  plaintiff's  whole 
trade,  and  inclusively  on  the  profits  of  the  demand  in  question  ;  it 
was  holden,  that  A.  might  sue  alone,  and  that  it  was  not  necessary 
that  B.  should  be  joined  with  the  plaintiff.  So  where  an  action 
was  brought  by  Mawman  (/),  a  bookseller,  against  the  printer,  for 
not  insuring  the  '^  Travels  of  Anacharsis  f  ^  and  it  appeared  that 
several  other  booksellers,  and  amongst  them  Evans,  a  vdtness,  had 
a  share  in  the  work  :  but,  inasmuch  as  Evans  had  never  contracted 
with  Gillett,  but  Mawman  was  the  only  ostensible  man ;  the  court 
held,  that  he  was  the  only  proper  plaintiff; — and  with  good  reason, 
for  the  only  acting  partner  might  owe  much  money  to  the  defen- 

(b)  Garrett  v.  Hundley,  4  B.  &  C.  664.  (e)  Lloyd  v.  Arekbowle,  2  Taunt.  324. 

See  Walton  v.Dodson,  3  C.  &  P.  163.  (/)  Mawman  y.  Qillett,  cited  by  Sir 

(cj  Meteaffe  t.  Rycrqft,  6  M.  &  S.  75.  Jamet  Mamfield,  C.  J.,  2  Taunt.  325. 

(<0  Lweek  and  another  v.  Pollard  and  See  further  on  this  point,  RoUon  t.  Dtmn- 

mother,  2  Esp.  N.  P.  C.  468.  mond,  2  B.  &  Ad.  303. 


(3)  Subsequently  admitted  partners,  though  under  an  agreement  to 
share  in  profit  and  loss,  from  a  time  antecedent  to  the  contract,  ought 
not  to  be  joined.  WiUfard  v.  Wood,  1  Esp.  N.  P.  C.  180,  Lord  Kenyon, 
C.J. 
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dant,  which  the  defendant  miffht  set  off;  but  if  the  plaintiff  and  the 
dormant  partner  had  sued,  tnat  debt  of  the  acting  partner  oonld 
not  be  set  off.  ^'  There  is  a  material  distinction  between  the  caae 
where  partners  are  defendants,  and  where  partners  are  plaintiflh ; 
if  you  can  find  out  a  dormant  partner,  defendant,  you  may  make  hka 
pay,  because  he  has  had  the  benefit  of  your  work ;  but  a  peraon 
with  whom  you  have  no  privity  of  communication  in  your  contraeti 
shall  not  sue  you."  But  where  a  merchant,  carrying  on  trade  an 
his  own  separate  account,  introduced  into  his  firm  we  name  of  • 
clerk,  who  did  not  partake  in  the  profits  of  the  business,  but  ooft- 
tinued  to  receive  a  fixed  salary ;  Lord  EUenborough  held  (g)^  that 
in  an  action  on  a  bill  of  exchange,  payable  to  the  order  of  this  firm, 
the  clerk  ought  to  have  been  joined  as  a  plaintiff,  for  he  was  to  be 
considered,  in  all  respects,  as  a  partner  as  between  himself  and  the 
rest  of  the  world ;  that  where  the  name  of  the  real  person  is  intnn 
duced  with  his  own  consent,  it  is  immaterial  what  agreement  there 
may  be  between  him  and  those  who  share  the  profit  and  loss — ^thej 
are  equally  responsible,  and  the  contract  of  one  is  the  contract  w 
all.  An  ostensible  partner,  who  makes  a  contract,  may,  if  he 
pleases,  join  dormant  partners  with  himself  as  plainU£&  (A).  But 
a  party  with  whom  the  contract  is  actually  made,  mvky  sue  withovt 
joming  others  with  whom  it  is  apparently  made  (i).  Where  one  of 
sever^  partners  in  a  banking-house,  drew  a  bill  in  his  own  name 
upon  a  third  party,  who  accepted  the  same,  upon  condition  that  the 
drawer  should  provide  for  the  same  when  due :  it  was  holden,  that 
all  the  partners  could  not  recover  on  the  bill  (A). 

The  rule  above  alluded  to  formerly  held  with  respect  to  actions 
brought  against  partners,  and  plaintiffs  were  frequently  nonsuited 
for  not  naming  all  the  partners  as  defendants.  This  rule  was  coott- 
dered  as  oppressive,  inasmuch  as  it  was  not  possible  for  the  plainfift 
in  many  cases,  without  the  assistance  of  a  bill  of  discovery,  to  ascer- 
tain the  names  of  all  the  persons  constituting  the  firm  with  whidi 
they  had  had  dealings.  On  this  ground  the  rule  was  departed  from 
in  the  time  of  Lord  Mansfield ;  and  it  was  then  laid  down  that  de- 
fendants should  be  permitted  to  take  advantage  of  this  objecticm  by 
a  plea  in  abatement  (/)  only.  This  plea,  however,  for  the  non- 
joinder of  a  person  as  co-defendant  will  not  be  allowed  (m),  unless  it 
be  stated  in  the  plea,  that  such  person  is  resident  witJhin  the 
jurisdiction  of  the  court,  and  unless  the  place  of  residence  of  sodi 
person  shall  be  stated  with  convenient  certainty  in  an  affidavit 
verifying  such  plea.  But  plaintiff  may  reply  (w),  the  discharge  of 
such  person  by  bankruptcy  and  certificate,  or  under  Insolvent  Act. 
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)  Guidon  v.  Robson,  2  Ctmpb.  302.  13  L.  J.  (N.  S.)  C.  P.  179. 

^)  Skinner  v.  Sioekst  4  B.  &  A.  437.  (/)  Rice  t.  Shuie,  5  Burr.  2611,  and 

(0  Kell  V.  Nttinby,  10  B.  &.  C.  20.  ante,  p.  430,  n.,  432. 

(k)  Sporrow  and  others  t.  CMmman,  9  (m)  Stat.  3  &  4  Will.  IV.  c  42,  a.  8. 

B.  &  C  241f  reoognised  in  Gordon  ▼.  MUii,  (n)  lb.  sect.  9. 
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The  liability  of  the  partieB  depends  apon  their  being  partners  at  the 
time  when  the  contract  is  made  (o),  and  a  dormant  partner  cannot 
set  up  the  plaintiff's  ignorance  of  his  being  a  partner,  to  obviate 
sach  liability.  But  in  a  case  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners  (p),  that  one 
of  them  should  not  participate  in  the  profit  and  loss,  ana  should  not 
be  liable  as  a  partner ;  it  was  holden,  that  he  was  not  liable  as  such 
to  persons  who  had  notice  of  this  stipulation.  A.  and  B.  (q)  had 
entered  into  a  written  engagement  not  under  seal,  to  employ  plain- 
tiff in  their  trade  for  a  certain  time ;  it  was  holden,  that  plaintiff 
could  not  sue  C,  who  was  a  dormant  partner,  with  A.  and  B.,  inas- 
much as  the  agreement  was  in  writing  and  inter  partes;  and  it  did 
not  contain  any  intimation  that  A .  and  B.  were  carrying  on  busi- 
ness as  members  of  a  more  extensive  firm.  In  this  case,  Tindal, 
C  J.,  said,  "  I  know  of  no  authority  for  introducing  the  name  of  a 
dormant  partner  into  such  a  contract.  In  implied  contracts,  where 
the  benefit  is  equal,  and  the  liability  not  limited,  a  dormant  partner 
may  be  included ;  but  there  is  no  authority  which  extends  the  prin- 
ciple to  express  contracts."  But  in  a  later  case  the  Court  of 
Exchequer  disapproved  of  this  doctrine;  and  decided  that  there 
was  no  such  distinction  between  contracts  by  parol  or  implied 
contracts,  and  express  contracts  in  writing  not  under  seal  (r) :  and 
this  decision  has  been  confirmed  in  the  Exchequer  Chamber  (#). 
The  non-joinder  of  a  secret  partner  cannot  be  pleaded  {t)  in  abate- 
ment. 

It  is  a  general  rule,  that,  between  partners,  whether  they  are  so 
in  general  or  for  a  particular  transaction  only,  no  account  can  be 
taken  at  law.  Hence,  where  A.  and  B.  jointly  undertook  to  pro- 
cure a  cargo  for  a  vessel,  for  certain  commission,  which  they  agreed 
to  divide  equally  between  themselves ;  and  B.  made  all  disburse- 
ments and  received  all  the  monies  for  the  owners,  who  objected  to 
money  claimed  by  B.  for  commission ;  it  was  holden  (u),  that  A. 
could  not  maintain  money  had  and  received  against  B.  for  his  share 
of  the  commission,  the  demand  arising  out  of  a  partnership  transac- 
tion, and  no  account  having  been  settled ;  and  the  circumstance  of 
aU  the  monies  having  been  received  and  paid  by  one  partner  made 
no  difference.  But  where  A.  and  B.  had  been  partners  in  certain 
transactions  for  the  sale  and  purchase  of  wool,  having  also  had  other 
dealings  together;  and  they  settled  a  general  account,  in  which  was 
an  item  to  B.'s  debit  "  to  loss  on  wool,"  and  which  showed  a  balance 

(o)  See  Lord  Kenyan' t  opinion  in  Sa-  («)  DraH  y.  Beckkamt  11  M.  ft  W. 

vilh  ▼.  Robert9<m,  4  T.  R.  725.  315. 

JO  Alderson  v.  Pope,  1  Campb.  404,  n.  (/)  MulUti  v.  Hook^  1  M.  &  Malk.  88, 

)  Beckham  v.  Knight ^  4  Bingh.  N.  C.  recognized  in  De  Mauiori  t.  Saunden,  1 

;  5  Sc  619.    Judgment  affirmed  on  a  B.  &  Ad.  398.     See  also  Step,  Ckuek,  8 

poiat  of  pleading,  in  £xch.  Cbr.,  1  M.  &  Bingh.  469. 

Or.  738 ;  1  Sc.  N.  R.  675.  («)  Bomll  t.  Hammmd^  6  B.  &  C.  149. 
(f)  Beckham  v.  Drake,  9  M.  &  V.  79. 
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against  him  ;  and  B.  signed  the  account  and  admitted  the  balance 
due ;  it  was  holden  (ar),  that  A.  might  afterwards  maintain  an  action 
to  recover  the  amount  of  the  item  for  the  loss  on  the  wool. 

One  partner  cannot  maintain  an  action  against  his  co-partneiB  for 
work  and  labour  performed  or  money  expended  on  account  of  the 
partnership. 

A  number  of  persons  associating  together  and  subscribing  smns 
of  money  for  the  purpose  of  obtaining  a  bill  in  parliament  to  make 
a  railway,  are  partners  in  the  undertaking ;  and,  therefore,  a  sub- 
scriber who  acted  as  their  surveyor  cannot  (y)  maintain  an  action 
for  work  done  by  him  in  that  character  on  account  of  the  partner^ 
ship  against  all  or  any  one  of  the  other  subscribers.  But  where  the 
plamtiff,  on  the  24th  of  October,  entered  into  an  express  contract 
with  a  committee  of  individuals,  associated  together  for  the  purpose 
of  obtaining  an  act  of  parliament  for  making  a  tumpike-roaa,  to  do 
certain  work  for  a  specified  sum ;  and  on  the  14th  of  November  the 
plaintiff  caused  his  name  to  be  inserted  in  the  list  of  subscribers  for 
two  shares ;  it  was  holden  (s),  that  the  circumstance  of  his  becom- 
ing a  partner  did  not  affect  his  right  to  recover  in  respect  of  the 
express  contract  previously  made  ;  but  that  with  respect  to  a  sum 
which  had  been  allowed  by  the  jury  for  work  contracted  for  after 
the  14th  of  November,  the  plaintiff,  being  then  a  partner,  could  not 
recover  that,  the  case  falling  within  the  principle  of  Holmes  v.  Hw- 
gins.  One  partner  (a)  cannot  recover  a  sum  of  money  received  hj 
the  other ;  unless,  on  a  balance  struck,  that  sum  be  found  to  be  due 
to  him  alone.  Where  (&)  plaintiff  and  defendant  had  been  engaged 
in  running  a  coach  from  B.  to  L.,  plaintiff  finding  horses  for  one 
part  of  the  road,  defendant  for  another,  and  the  profits  of  each  party 
were  calculated  according  to  the  number  of  miles  covered  by  his  own 
horses ;  the  plaintiff  received  the  fares,  and  rendered  an  account 
thereof  every  week  to  the  defendant ;  it  was  holden,  that  plaintiff 
and  defendant  were  partners  in  this  concern  ;  and  that,  in  an  action 
by  the  plaintiff  against  the  defendant  upon  a  separate  transaction, 
the  defendant  could  not  set  off  a  balance  which  had  been  declared  in 
his  favour  upon  these  weekly  accounts;  inasmuch  as  this  was  a 
balance  during  the  continuance  of  the  concern,  and  not  a  final 
balance  upon  all  the  partnership  accounts.  See  further  on  this 
point,  Coffee  v.  Brian^  3  Bingh.  54;  10  Moore,  341 ;  Brown  v. 
Tapscott,  6  M.  &  W.  119. 

The  partners  in  one  house  of  trade  cannot  maintain  an  action 
against  the  partners  in  another  house  of  trade,  of  which  one  of  the 
partners  in  the  plaintiff's  house  is  also  a  member,  for  transactions 

{x)  Wray  v.  Mile»tone,  5  M.  &  W.  21.  2  T.  It  478. 

(y'S  Holmes  v.  Higgina,  1  B.  &  C.  74.  {b)  Fromoni  t.  Coupland,  2  BiDgh.  172, 

{x)  Lucas  V.  Beach,  1  M.  &  Gr.  417  ;  recognized  in  Green  v.  Beesleg,  2  Bin^ 

1  Scott's  N.  R.  350.  N.  C.  108.    See  Barton  v.  J7aiwoii,  atUi, 

(a)  Per  Buller,  J,,  in  Smith  v.  Barrow,  p.  1138. 
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which  took  place  while  he  was  partner  in  both  houses ;  whether  the 
action  be  brought  in  the  lifetime  of  the  common  partner  or  after  his 
decease.  But,  after  his  decease,  the  surviving  partners  of  the  one 
house  may  sue  the  surviving  partners  of  the  other  house,  upon 
transactions  subsequent  to  the  aecease  of  the  common  partner  (c). 
A.,  B.,  and  C.  were  partners ;  A.  retired  from  the  firm,  whereof 
notice  was  given  to  D.,  a  creditor  of  the  firm,  who  at  the  same  time 
was  informed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C,  the  remaining  partners,  '^  who  assume  the  funds,  and 
charge  themselves  with  the  liquidation  of  the  partnership."  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm ; 
and  D.  was  informed  of  this  transfer  and  assented  to  it.  D.  after- 
wards drew  upon  the  new  firm  for  a  part  of  this  balance,  and  they 
accepted  and  paid  his  bills.  The  new  firm  having  become  insolvent; 
it  was  holden  (d)^  that  B.  continued  liable  for  the  debt  due  to  D. 
from  the  old  firm.  But  where  S.  and  others  carried  on  business 
under  the  name  of  the  "  Plcu  Madoc  Colliery  Company^*  S.  with- 
drew from  the  firm,  which  afterwardB  became  indebted  to  C,  no 
notice  having  been  given  to  C.  or  the  public  of  S.'s  withdrawing.  It 
was  holden  (a),  that  S.  was  not  liable  for  the  debt ;  for  the  name  of 
the  company  did  not  give  any  information  of  the  parties  composing 
it,  and  there  was  not  any  sufficient  evidence  that  S.  had  ever,  while 
a  partner,  represented  himself  as  such  to  C,  or  appeared  so  publicly 
in  that  character,  that  C.  must  have  been  presumed  to  know  of  it. 

By  Stat.  1  &  2  Vict.  c.  96,  after  reciting  the  stat.  7  Geo.  IV. 
c.  46,  (An  Act  for  the  better  regulating  Co-partnerships  of  certain 
Bankers  in  England,)  and  stat.  6  Geo.  IV.  c.  42,  (Irish  Act,)  it  is 
enacted,  that  any  person  now  being,  or  having  been,  or  who  may 
hereafter  be,  or  have  been,  a  member  of  anv  co-partnership,  carry- 
ing on,  or  which  may  hereafter  carry  on,  tne  business  of  banking 
under  the  provisions  of  these  acts,  may,  at  any  time  during  the  con- 
tinuance of  this  act,  in  respect  of  any  demand  which  such  person 
may  have,  either  solely  or  jointly  with  any  other  person,  against  the 
said  co-partnership,  or  the  funds  or  property  thereof,  commence 
and  prosecute,  either  solely  or  jointly  with  any  other  person,  (as 
the  case  may  require,)  any  action,  suit,  or  other  proceeding  at  law 
or  in  equity  against  any  public  officer  appointed  or  to  be  appointed 
under  the  provisions  of  the  said  acts,  to  sue  and  be  sued  on 
behalf  of  the  said  co-partnership ;  and  any  such  public  officer  may 
in  his  own  name  Commence  ana  prosecute  any  action,  &c.  against 
any  person  being  or  having  been  a  member  of  the  said  co-partner- 
ship, either  alone  or  jointly  with  any  other  person,  against  whom 
any  such  co-partnership  has  or  may  have  any  demand ;  and  that 
every  person  being  or  having  been  a  member  of  any  such  co-part- 
nership shaU,  either  solely  or  jointly  with  any  other  person,  (as  the 


% 


fe)  Botmguet  v.  Wray,  6  Taunt.  597.         Kirwan  v.  Kirwm,  2  Cr.  &  M.  624,  and 
[d)  David  y.  BUiee  mid  othert,  5  B.  &      Hari  v.  Aiwander,  2  M.  &  W.  492. 
C.  196.    Bat  fee  remark  of  Parke,  B.,  in  (0)  Carter  t.  Whatky,  1  B.  &  Ad.  11. 
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OMe  may  require,)  be  capable  of  prooeediiiff  agaiiiBt  any  audi  eth 
partDership  by  their  public  officer,  and  be  naUe  to  be  proceedBd 
against,  by  or  for  the  benefit  of  the  said  eo-partnersfaip,  fay 
public  officer,  by  such  proceedings  and  with  the  same  lepal 
qoences  as  if  snch  person  had  not  been  a  member  of  the  said  co-part* 
aership ;  and  that  no  action  or  suit  shall  in  anywise  be  a£fected  bj 
reason  of  the  plaintifis  or  defendants,  or  any  of  them  respectnrelf, 
or  any  other  person  in  whom  any  interest  may  be  ayerred,  or  who 
may  m  anywise  be  interested  or  concerned  in  such  action,  beiiv 
or  having  been  a  member  of  the  said  co-partnership ;  and  that  w 
such  actions,  &c.  shall  be  conducted  and  have  eifect  as  if  the  saiae 
had  been  between  strangers.  (See  Seddon  v.  CbmieU,  10  Sim. 
58.)  And  by  sect.  2,  in  case  the  merits  of  any  demand  fay  or 
against  any  such  co-partnership  shall  have  been  determined  in  waay 
action  or  suit,  by  or  against  any  such  public  officer,  the  proceedings 
in  such  action  or  suit  may  be  pleaded  in  bar  of  any  other  action  or 
suit,  by  or  against  the  public  officer  of  the  same  co-partnership  fior 
the  same  demand.  This  act  has  been  made  perpetual  by  stat. 
6  &  6  Vict.  c.  85.  See  also  stat.  7  &  8  Vict,  c  US,  entitled  ''  An 
Act  to  regulate  Joint-Stock  Banks  in  England.'" 


IV.   Evidence. 

Acts  subsequent  to  the  time  of  delivering  goods  (/)  on  a  coo- 
tract,  may  be  admitted  as  evidence  to  show  that  the  goods  were 
deliv^ed  on  a  partnership  account,  if  it  were  doubtful  at  the  time 
of  the  contract ;  but  if  it  clearly  appear  that  no  partnership  existed 
at  the  time  of  the  contract,  no  sub^quent  act  by  any  person,  who 
may  afterwards  become  a  partner,  (not  even  an  acknowledgment 
that  he  is  liable,  or  his  accepting  a  bill  of  exchange  drawn  on  them 
as  partners  for  the  very  goods,)  will  make  him  liable  in  an  action 
for  goods  sold  and  delivered,  though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange.  It  is  incumbent  on  persons  dissolving  a  part- 
nership (^),  to  send  notice  of  such  dissolution  to  all  the  persons  with 
whom  they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  however,  that 
in  respect  of  persons  who  had  not  any  previous  dealings  with  the 
partnership,  an  advertisement  in  the  Gazette  would  be  sufficient 
notice  of  the  dissolution,  so  as  to  prevent  such  persons  from  re- 
covering against  the  parties  who  constituted  the  firm  originally, 
upon  a  security  given  by  one  of  the  parties  in  the  name  of  the  firm, 
after  such  notice  of  dissolution  (A).  Bankers  ought,  regularly ,  to 
give  notice  of  a  change  in  the  firm,  by  a  circular  letter ;  but  such 

(/)  Savitle  v.  Robertson,  4  T.  R.  720.  Peakc's  N.  P.  C.  42. 

See  Wilton  t.  Whitehead,  10  M.  &  W.  503.  (A)  Go^frtf  v.  TumhuU  mtd  mmoiktr^ 

{g)  Oraham  y.  Hept,  Peake's  N.  P.  C.  1  Esp.  N.  P.  C.  371. 
IM.    See   alBO  Qmimm   t.   T%omp99n, 
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ehange  may  also  be  notified  by  an  alteration  of  the  name  in  the 
printed  cheque ;  and  persons  who  have  used  the  new  cheques  cannot 
lake  advantage  of  the  want  of  a  more  express  notice  (»).  In  an 
action  against  one  partner  (A),  if  the  plaintiff  gives  in  a  particular 
of  his  demand,  and  tne  defendant  pleads  partnership  in  abatement, 
if  the  defendant  proves  any  of  the  items  to  have  been  furnished  on 
the  partnership  account,  he  will  be  entitled  to  a  verdict,  although 
the  plaintiff  uiould  be  prepared  to  prove  that  some  of  the  items 
were  famished  on  the  credit  of  the  defendant  only.  In  an  action 
against  the  drawers  of  a  bill  of  exchange  (Q,  purporting  to  be  drawn 
by  a  firm  upon  one  of  the  partners  constituting  the  firm,  if  it  be 
proved  that  the  bill  was  accepted  by  such  drawee,  this  will  be  suflt 
eient  evidence  of  the  bill  having  been  regulariy  drawn :  and  farther, 
it  is  not  necessary,  in  such  case,  to  prove  that  the  drawers  received 
express  notice  of  the  dishonour  of  the  bill,  because  this  must  neces- 
sarily have  been  known  to  one  of  them,  and  the  knowledge  of  one  is 
the  knowledge  of  all  (4).  To  establish  a  partnership  between  two 
defendants  (m),  a  verdict  on  the  issue  directed  out  of  a  court  of 
equity,  to  try  whether  the  defendants  were  partners,  and  for  what 
time,  on  a  bill  filed  by  one  of  them  against  the  other,  is  admissible 
evidence  to  establish  a  partnership,  the  verdict  having  found  them 
to  be  so.  Where  a  foundation  has  been  laid  by  primd  facie  evi- 
dence of  a  partnership,  the  declaration  of  one  partner  is  evidence 
against  another  partner  (n).  A  father  who  holds  out  to  the  world 
that  his  son  is  his  partner,  and  who  sends  bills  and  signs  receipts  in 
their  joint  names,  in  an  action  brought  in  his  own  name,  is  not  pre- 
cluded from  showing  that  his  son  is  not  a  partner  (o).  When  a 
partnership  is  dissolved  (p),  it  is  not  dissolved  with  regard  to  things 
past,  but  only  with  regard  to  things  future.  Hence  an  admission 
made  by  one  of  two  partners  after  the  dissolution  of  the  partnership, 
concerning  joint  contracts,  that  took  place  during  the  partnership, 
is  competent  evidence  to  charge  the  other  partner.  But  a  declara- 
tion by  one  of  two  partners  is  not  evidence  to  charge  the  other  with 
respect  to  a  transaction  with  that  other  partner  which  occurred 
previous  to  the  partnership,  unless  a  joint  responsibility  in  the  sub- 
ject-matter is  shown  (y). 


J: 


t)  Barfoot  v.  Goodall,  3  Campb.  147.  ▼.  Dowding,  1  Stark.  N.  P.  C.  81. 

k)  Colton  et  ai,  t.  Selby,  1  Esp.  N.  P.  (o)  Glattop  v.  Cohman,  1  Stark.  N.  P. 

C.  452.  C.  25,  recog^nized  in  Barker  t.  StubbM,  1 

(/)  Porthouae  y.  Parker,  1  Campb.  82.  M.  &  Gr.  44 ;  1  Scott,  N.  R.  131. 

(m)  Whatelejf  v.Menheim  and  another,  (p)  Wood  v.Braddiek,  1  Taunt.  104. 

2  Esp.  N.  P.  C.  608.  (q)  Ver  Abbott,  C.  J.,  in  GUt  t.  Howard, 

(n)  VerBllenborough,  C.  J.,  in  Nichollt  3  Stark.  N.  P.  C.  3. 


(4)  See  Aldersan  v.  Pope,  1  Campb.  404,  n.,  where  it  was  holden,  by 
Lord  Ellenhorough,  C.  J.,  that  notice  to  one  member  of  a  firm,  was  notice 
to  the  whole  partnership. 
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A  .9  being  indebted  to  B.  and  C,  partners,  and  being  informed  of 
the  intendra  dissolution  of  partnership,  gave  a  warrant  of  attorney 
to  B.  alone,  who  managed  the  concerns.  A.  afterwards  committed 
an  act  of  bankruptcy;  and  after  that,  and  after  a  dissolution  of 
partnership,  paid  the  money  to  B. ;  B.  died.  The  assignees  of  A. 
sued  C.  for  the  money ;  and  it  was  holden  (r),  that  they  were  en- 
titled to  recover ;  for  the  money  being  paid  in  respect  of  a  debt  due 
to  the  partnership,  both  parties  were  liable  to  refund,  unless  some 
stipulation  could  be  shown  to  exonerate  C.  from  his  liability.  If 
one  of  several  partners  promise  individually  to  pay  a  debt,  without 
making  any  mention  of  his  partners,  such  promise  is  conclusive 
evidence  that  the  debt  was  due  from  him  individuallv,  and  not  from 
the  partnership,  and  he  will  not  be  permitted  to  sfiow  that  it  was 
due  jointly  from  himself  and  his  partners  (s). 

(r)  Bifffft  T.  F^llowt,  8  B.  &  C.  402.         («)  Murray  v.  ScmavUU,  2  Campb.  99,  n. 


(    .1155     ) 


CHAPTER    XXXII. 

QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations^ 
and  Statutes  relating  thereto,  viz.  Stat.  4s  ^  5  Will.  ^ 
Ma.  c.  18,  and  1  Ann.  c.  20,  p.  1155  ;  Proceedings  against 
the  City  of  London  in  the  time  of  Charles  the  Second^  p. 
1160. 
II.  Jn  what  Cases  the  Court  will  grant  an  Information  in 
Nature  of  Quo  Warranto,  p.  1161 ;  Of  the  Corporation 
Act,  Stat.  13  Car.  II.  Stat.  2,  c.  1,  p.  1165 ;  Test  Act, 
25  Car.  II.  c.  2,  p.  1165  ;   Repeal,  p.  1166. 

III.  Of  the  Limitation  of  Time  for  granting  an  Information, 

p.  1167;  Stat.  6^7  Vict.  c.  89.  s.  5,  for  expediting 
certain  Proceedings,  by  way  of  Mandamus  and  Quo 
Warranto,  p.  1168. 

IV.  Of  the  Construction  of  Charters,  and  of  the  Operation  and 

Effect  of  a  New  Charter,  p.  1169. 

V.  By-Laws,  p.  1173. 

VI.  Of  the  Inspection  of  the  Records  of  the  Corporation,  p.  1177. 
VII.   Of  the  Pleadings,  jt;.  1 1 77. 
VIII.  Evidence,  p.  1179. 

IX.  Judgment,  p.  1181. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations,  and 
Statutes  relating  thereto,  viz.  Stat.  4^5  Will.  ^  Ma.  c.  18, 
and  9  Ann.  c.  20,  p.  1155  ;  Proceedings  against  the  City 
of  London  in  the  Time  of  Charles  the  Second,  p.  1160.] 

The  ancient  writ  of  quo  warranto  (1),  whence  the  information  of 
the  present  day  derives  its  origin,  was  in  the  nature  of  a  writ  of 


(1)  See  the  form  in  Rastal's  Entr.  540,  b.  ed.  1670>  where  the  writ 
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right  for  the  kin^,  against  peraons  irbo  clahned  or  nsnrped  a 
office,  franchise,  liberty,  or  privilege  belonging  to  the  crown, 
inquire  by  what  authority  they  maintained  th«r  claim,  in  order 
have  the  right  determined.  The  judgment  on  this  «-Tit  was,  th 
the  Tranchi^  eapiatur  in  manum  domini  regit  (2).  This  vrit  luvi 
&llen  into  disuse,  on  account  of  the  delay  nith  which  it  was  attende 
B  more  expeditious  mode  of  proceeding  has  been  adopted,  vix.  i 
information  filed  by  the  king's  attorney-general,  in  nature  of  a  qi 
warranto,  in  which  the  person  usurping  is  considered  as  an  offendf 
and  consequently  punishable  by  fine.  The  court,  bowerer,  will  n 
extend  this  remedy  beyond  the  limits  prescribed  to  the  old  wri 
■ad,  as  that  could  only  he  prosecuted  for  an  usurpation  on  t] 
rights  or  prerogatives  of  the  crown,  so  an  information  in  nature 
quo  warranto  can  only  he  granted  in  such  cases  (a) ;  and  upon  tl 
principle  the  court  refused  to  grant  an  information  to  try  tl 
validity  of  an  election  to  the  ofiBce  of  churchu-arden. 

By  Stat.  4  &  5  ^\'ill.  &  Ma.  c.  IS,  it  is  enacted,  "  That  the  dei 
of  the  Crown-office  shall  not,  without  express  order  of  the  com 
receive  or  file  any  information  for  trespass,  or  other  misdemeanoB 
or  issue  any  process  thereon,  before  he  shall  lia\-e  taken,  &c. 
recognizance  from  the  prosecutor  to  the  defendant,  in  the  penaltj 
201.,  to  prosecute  with  effect :  and  in  case  the  defendant  shi 
appear  and  plead  to  issue,  and  the  prosecutor  shall  not,  at  his  oi 
costs,  within  one  year  aiter  issue  joined,  procure  the  same  to  ] 
tried  (£),  or  in  case  the  defendant  shall  have  a  verdict,  or  a  M 
protequi  be  entered  by  the  informer,  the  court  may  award  tl 
defendant  costs.  &c.,  unless  the  judge  shall,  at  the  trial,  certi 
that  there  was  a  reasonable  cause  for  exhibiting  the  informatioi 
and  if  the  informer  does  not  pay  the  costs  taxed  within  thr 
months  after  demand,  the  defendant  shall  have  the  benefit  of  tl 
recognizance  to  compel  him."  Although  the  words  of  this  statu 
relate  only  to  informations  for  tresi^asses,  batteries,  and  other  mi 
demeanours,  yet  it  has  been  holden  to  extend  to  informations 
nature  of  quo  warranto,  to  try  the  right  of  usurping  on  puhl 
franchises ;  consequently  such  informations  cannot  be  filed  mtho 
leave  (c),  nor  can  process  be  issued  thereon  without  a  recogi 
zance  {d),  and  the  defendant  is  entitled  to  costs  in  the  cases  pi 

(d)  R.  1.  Shtphrrd,*  T.  R.  3B1  ;  R. 
DoKimy,  Str.  1196,S.P. 

(*)  JL  Y.  HmctU,  C«.  Temp.  H.  247. 

(e)  Per  l-oni  Hardmekt,  C.  J.,  B. 


appears  to  have  been  prosecuted  by  the  King's  Attorn er-geneml  before  t 
justices  in  Eyre,  who  are  eni[)Owercd  by  stat.    IS  Edw.  I.,  stmt.  2,  s. 
(A.D.  1290,)  to  deterniine  pleas  of  quo  warranto.     See  2  Inst.  -197. 
(2)  See  Kast.  5-10,  b. 
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vided  for  by  the  statute,  as  far  as  the  recognizance  extends,  that  is, 
to  20/.  but  not  further  (e)  (3).  The  foregoing  statute  is  confined  to 
informations  exhibited  in  the  King's  Bench  (/). 

The  usurpation  of  offices  and  franchises  in  corporations  consti- 
tutes the  principal  ground  for  applications  to  the  court  for  this  kind 
of  information.  By  the  common  law,  such  usurpations  could  be 
punished  only  by  a  prosecution  at  the  king's  suit,  though  the  dispute 
were  really  between  party  and  party  (4).  To  remedy  this  incon- 
venience, it  was  enacted,  by  stat.  9  Ann.  c.  20,  s.  4,  that  in  case 
any  person  should  usurp,  intrude  into,  or  unlawfully  hold  and  execute 
any  of  the  said  offices  or  franchises  (5),  the  proper  officer  of  the 
court  may,  with  leave  of  the  respective  courts,  exhibit  informations 
in  the  nature  of  quo  warranto,  at  the  relation  of  any  person  desiring 
to  prosecute  the  same,  (and  who  shall  be  mentioned  m  the  informa- 
tion to  be  the  relator,)  against  the  person  usurping,  and  proceed 
therein  as  is  usual  in  informations  in  the  nature  of  a  quo  warranto ; 
and  if  it  shall  appear  to  the  courts,  that  the  several  rights  of  divers 
persons  may  properly  be  determined  on  one  information,  the  courts 
may  give  leave  to  exhibit  one  information  against  several  persons ; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions  in 
which  the  information  is  filed,  unless  further  time  be  allowed  by  the 
court,  and  the  prosecutors  are  to  proceed  with  the  most  convenient 
speed.  By  the  5th  section,  the  courts  are  authorized  to  give  judg- 
ment of  ouster  against,  and  to  fine  the  parties,  if  found  guilty  of  the 
usurpation,  and  to  award  costs  to  the  relator ;  but  if  judgment  be 
given  for  the  defendants,  then  the  court  may  award  costs  against 
the  relator. 

Before  the  statute  of  Queen  Anne,  a  private  person  could  not 
interpose  in  quo  warranto ;  the  crown,  by  the  attorney-general,  could 
file  such  informations;  but  although  this  statute  gives  liberty  to 
file  such  informations  at  the  relation  of  a  particular  person,  who  ia 
made  liable  to  costs  if  there  be  judgment  for  the  defendant,  yet  they 

(e)  R,  V.  Howtll,  C.  T.  H.  249 ;  8.  C,      145 ;  R.  v.  JBrooAv,  2  T.  R.  197. 
Mi  videiuTf  under  the  name  of  JR.  t.  Mor-  (/)  R,  ▼.  RoberUt  2  B.  &  Ad.  63. 

ganj  Str.  1042 ;   R,  v.  Filewood^  2  T.  R. 


(3)  The  ground  of  the  decision  appears  to  have  been  that  such  U8iirpa> 
tions  are  misdemeanours.     See  C.  T.  H.  248. 

(4)  In  informations  at  common  law,  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailiffs,  portreves,  and  other  offices  within 
cities^  towns  corporate,  boroughs,  Ka^  places  (that  is,  places  of  the  same 
kind  with  those  before  enumerated,  see  5  T.  B.  879,)  in  England  and 
Wales,  and  the  franchises  of  being  burgesses  or  freemen.  See  the  preamble. 
''  All  corporations  consist  of  officers  and  freemen.  This  statute  was  meant  to 
extend  to  both.'*     Per  Lord  Mansfield,  C.  J.,  in  R.  v.  JFilHanu,  1  Bl.  B.  95. 
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must  be  filed  witli  leave  of  the  court  (g).  '^  There  is  no  (A)  instance 
of  a  quo  warranto  information  having  been  granted  by  leave  of  the 
court  against  persons  for  usurping  a  franchise  of  a  mere  private 
nature,  not  connected  with  public  government." — "  As  to  the 
granting  of  an  information  in  nature  of  quo  warranto,  I  cannot  con- 
ceive that  it  can  be  done  (i)  against  a  mere  servant  of  a  corporation, 
one  who  exercises  no  franchise  or  authority  of  any  kind  under  the 
crown.^^  A  quo  warranto  information  does  not  (A)  lie  for  the  office 
of  governor  and  director,  elected  annually  by  rated  inhabitants, 
under  a  local  act,  for  the  government  of  the  poor  and  maintenance 
of  a  nightly  watch.  But  an  information  in  nature  of  quo  warranto 
has  been  granted  against  a  party  claiming  to  act  as  guardian  of  the 
poor  in  Exeter  (Z),  under  stat.  28  Geo.  III.  c.  76.  An  information 
m  nature  of  a  quo  warranto  against  persons  for  claiming  to  act  as  a 
corporation,  must  (m)  be  filed  by  and  in  the  name  of  the  attorney- 
general.  The  courts  will  not  stay  proceedings  until  the  prosecutor 
gives  security  for  costs,  on  the  ground  that  the  relator  is  in  insolvent 
circumstances,  where  it  appears  that  he  is  a  corporator,  and  no  fraud 
is  suggested  (n).  It  was  observed  by  Wilmot^  J.,  in  JR.  v.  Treka/h 
ney^  3  Burr.  1616,  that  the  two  acts  of  parliament  (of  4  &  5  Will. 
&  Ma.  c.  18,  and  9  Ann.  c.  20,)  relate  to  quite  different  objects, 
and  are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  Court  of  King's  Bench  from  exhibiting  or  filii^r 
informations  without  leave  of  the  court,  in  cases  where  all  the  kinga 
subjects  might,  before  the  making  of  that  act,  have  made  use  of  we 
king's  name,  without  such  leave.  The  latter  lets  in  every  person 
who  desires  it,  to  make  use  of  his  name  in  prosecuting  usurpers  of 
franchises ;  whereas,  before,  no  subject  could  have  done  so  :  but  it 
provides,  that  these  informations,  (as  well  as  those  for  misdemea- 
nours) must  be  under  the  leave  and  discretion  of  the  court ;  and  the 
court  ought  not  to  give  such  leave  without  sufficient  reason.  The 
court  will  make  the  rule  absolute,  although  the  party  after  rule  ob- 
tained resigns  the  office,  and  his  resignation  is  accepted  (o). 

The  stat.  9  Ann.  c.  20,  only  regulates  the  proceedings  on  informa- 
tions against  individuals  (p)  usurping  corporate  offices  or  franchises 


(ff)  Per  Lord  Mofufleld,  C.  J.,  in  /{.  v. 
TVe/mmcy,  H.  5  Geo.  III.,  MS.,  and  per 
Wilmot,  J.,  in  S.  C,  3  Burr.  1615.  But 
see  the  remarks  of  Mr.  Tancred  in  his 
valuable  treatise  on  Informations  in  Nature 
of  Quo  Warranto,  p.  14. 

(A)  Per  Bayley^  J.,  in  R.  t.  Ogden,  10 
B.  &  C.  233. 

(0  Per  Lawrence^  J.,  R.  v.  The  Corpo- 
ration qf  Bedford  Level,  6  East,  367. 

(k)  R.  ▼.  Ramtden,  3  A.  &  £.  456,  per 
lAttledale  and  Pattetonf  Js.,  recog:nized 
and  adopted  by  Lord  Denman,  C.  J.,  in  the 
matter  of  The  Aiton  Union,  6  A.  &  £. 


785 ;  R,  y.  Hanley,  3  A.  &  E.  463,  per 
Tenterden,  C.  J.,  Taunton  and  Patteson, 
Js.,  diss.  See  Reg.  v.  Stoie  Damerel^  case 
of  Sexton,  5  A.  &  E.  581. 

(/)  H.  T.  1816,  ex  relatione  magri. 
Dealtry,  3  A.  &  E.  476,  in  R,  ▼.  Betdle, 
S.  P.  where  local  act  created  a  corporation, 
cited  by  Coleridge,  J.,  in  R,  v.  M,  Sfc.  qf 
Oxford,  1  Nev.  &  P.  479. 

(m)  R,  v.  Ogden,  10  B.  &  C.  230. 

(n)  R,  y.  Wynne,  2  M.  &  S.  346. 

(o)  R.  V.  Warlow,  2  M.  &  S.  75. 

(p)  R.  y.  Corporation  qf  Carmarthen, 
2  Burr.  869. 
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in  corporate  places ;  it  does  not  extend  to  a  private  company  (q) ; 
and  consequently,  in  other  cases  where  the  information  at  common 
law  is  exhibited,  advantage  cannot  be  taken  of  the  foregoing 
provisions.  If  any  number  of  individuals  claim  to  be  a  corporation 
without  any  right  so  to  be,  that  is  an  usurpation  of  a  franchise ; 
and  an  information  against  the  whole  corporation,  as  a  body,  can  be 
brought  only  by  and  in  the  name  of  the  attorney-general  (r).  In 
the  information  at  common  law  there  is  not  any  relator ;  but  the 
addition  of  a  relator  to  an  information  at  common  law  may  be 
rejected  as  surplusage  {$).  Doubts  appear  to  have  been  entertamed, 
whether  in  the  common  law  information  a  judgment  of  ouster  could 
be  given.  In  R.  v.  Mar/or  of  Hertfordy  Lord  Raym.  426,  Holt^ 
C.  J.,  speaks  of  this  as  the  proper  form  of  judgment.  In  JR,  v. 
Bennet  (0,  Trin.  4  Geo.  I.,  the  judges  were  equally  divided  on  the 
question  ;  but  in  R.  v.  Ponsonby,  M.  29  Geo.  II.,  Say.  R.  245,  it 
was  solemnly  determined,  that,  unless  the  case  of  the  person  found 
guilty  be  within  the  statute,  judgment  of  ouster  ought  not  to  be 
given  (tt).  It  has  also  been  expressly  decided,  that,  unless  the  case 
be  within  the  statute,  judgment  for  costs  {x)  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch  as  there 
are  many  cases  not  mentioned  in  the  statute,  in  which  informations 
in  nature  of  quo  warranto  will  lie  ;  e.^.,  it  will  lie  against  a  private 
person  or  agamst  a  corporation,  for  holding  a  market,  a  court-leet, 
or  other  court,  or  for  exercising  any  other  franchise ;  that  is,  the 
king's  attorney-general  may  exhibit  informations  for  the  usurpation 
of  these  franchises  upon  the  crown ;  but  whether  infonnations  for 
such  usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solenm 
determination.  The  point  underwent  considerable  discussion  in  the 
case  of  JR.  v.  Marsden,  8  Burr.  1812;  1  Bl.  R.  579.  Yates,  J., 
thought,  that  as  every  usurpation  of  a  franchise  was  a  misdemeanour, 
a  private  person  might  apply  as  for  the  misdemeanour;  but  he, 
together  with  the  other  judges,  declined  giving  any  fixed  opinion :  in 
the  case  then  before  the  court,  it  was  not  sufficiently  shown,  that 
there  had  been  an  usurpation ;  the  court  therefore  refused  to  grant 
the  information  on  that  ground.     There  must  be  an  information 


(q)  Horn  v.  Cutler$*  Company,  B.  R., 
E.  9  Geo.  II.,  MS.  But  see  R.  t.  High- 
more,  5  B.  &  A.  771,  where  it\\'a8  holden, 
that  an  information  may  he  granted  within 
the  9  Ann.  against  a  party  for  exercising 
the  office  of  bailiff  in  the  borough  of  M., 
although  it  was  not  a  corporate  office.  See, 
howcTer,  this  case  explained  by  JBoy/cy, 
J.,  deliyering  judgment  of  court,  in  R.  v. 
M'Kay,  5  B.  &  C.  645,  where  it  was 
holden,  that  the  proTisions  of  the  statute, 
as  to  writs  of  mandamus  and  quo  warranto 
informations,  apply  wholly  to  corporate 


offieet  in  corporate  place*.  See  also  JR.  t. 
Attwood,  4  B.  &  Ad.  481 ;  1  Nev.  &  M. 
286. 

(r)  Per  Lord  Tenterden,  C.  J.,  R.  t. 
Ogden,  10  B.  &  C.  233,  recognizing  JR.  t. 
drporation  of  Carmarthen,  2  Burr.  869. 

ft)  Per  Denieon,  J.,  1  Burr.  403. 

[0  Cited  in  Say.  R.  247. 

(u)  See,  howeyer,  1  Burr.  402. 

(jr)  R.  y.  WUlimns,  B.  R.,  M.  31  Geo. 
II.,  1  Burr.  402 ;  1  BL  R.  93,  8.  C;  R. 
▼.  Wallit,  5  T.  R.  375 ;  R.  t.  Halt,  1  B. 
&  C.  237  ;   R.  ▼.  BPKay,  5  B.  &  C.  640. 
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against  each  person  to  enable  each  to  discUiim,  for  distinct  offices ; 
and  the  court  will  not  consolidate  them  (y). 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  increase  the 
power  and  influence  of  the  crown,  it  was  deemed  expedient,  in  the 
latter  end  of  King  Charles  the  Second's  reign,  to  new  model  the 
corporate  cities  and  boroughs.     Against  many  corporations,  (who 
declined  surrendering  their  charters  voluntarily,)  informations,  in 
nature  of  quo  warranto^  were  filed,  grounded  upon  the  notion  that 
such  corporations  had  forfeited  their  franchises  through  neglect  or 
bv  abuse  of  them.     An  information  of  this  kind  was  filed  against 
the  corporation  of  the  City  of  London.     The  charge  against  them 
was,  that  they  had  forfeited  the  liberty  of  being  a  corporation, — 
first,  by  making  a  by-law  for  the  levying  several  sums  of  money  of 
the  king's  subjects  coming  to  the  public  markets  within  the  city  to 
sell  their  provisions.     Secondly,  by  having  in  common  council  voted 
a  petition  to  the  king,  stating  that  by  the  prorogation  of  the  parliar 
ment  on  the  10th  of  Jan.  32  Car.  if.,  the  prosecution  of  the  public 
justice  of  the  kingdom  had  received  interruption,  and  by  ordering 
the  said  petition  to  be  printed,  with  intention  that  it  should  be 
dispersed  among  the  king's  subjects,  to  induce  an  opinion  that  the 
king,   by  proroguing  the  parliament,  had  obstructed  the  pubUc 
justice,  and  to  incite  the  king's  subjects  to  a  hatred  of  his  person 
and  government,  and  to  disturb  the  peace  of  the  kingdom.     The 
ease  came  before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  84  Car.  II.,  at  which  time  Pemberton  was  C.  J.  of  the  Kin^ 
Bench;    but   before  H.  T.,  when  it  came  to  be  argued,  Sir  £l. 
Saunders^  who  had  been  counsel   for  the  crown  in  drawing  and 
advising  upon   the  pleadings,  was  appointed  C.  J.  of  the  Rinc^s 
Bench,  in  the  room  of  Pemberton  (z),  who  entertained  doubts,     it 
was  argued  twice :  the  first  time  in  H.  T.  35  Car.  II.,  1682-3,  by 
Finch ^  solicitor-general,  for  the  crown,  and  Sir  G.  Trebj/j  recorder 
of  London,  for  tne  corporation ;  the  second  time  in  E.  T.  35  Car. 
II.,  1683,  by  Sir  JB.  Sawyer^  attorney-general,  for  the  crown,  and 
PolUxfen  for  the  corporation.  It  was  contended,  on  the  part  of  the 
crown,  that  a  corporation  may  be  forfeited  ;  that  corporations  have 
the  same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms ;  that  there  is  a  trust  annexed  to  all  franchises,  that  they 
be  not  abused ;  and  the  breach  of  them  is  a  forfeiture.   It  was  then 
insisted,  that  any  act  of  the  mayor,  aldermen,  and  common-council, 
in  common-council  assembled,  was  so  much  an  act  of  the  corpora- 
tion as  would  make  a  forfeiture  ;  and  lastly,  it  was  urged,  that  the 
acts  in  question  were  such  acts  as,  being  done  by  the  corporation, 
worked  a  forfeiture.    It  was  argued,  on  the  part  of  the  corporation, 
that  no  corporation,  since  the  foundation  of  the  monarchy,  had  ever 


% 


)  R.  T.  Warlow,  2  M.  ft  S.  75.  Time,  vol.  ii.  p.  925,  ed.  12mo.  1725. 

>)  S«e  Burnet's  Hiitory  of  hit  Own 
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yet  been  exposed  to  forfeitare,  and  the  thing  itself  inq>lied  an 
absurdity ;  that  a  corporation  as  such,  was  incapable  of  all  crime 
and  offence,  and  none  were  answerable  for  any  iniquity,  but  the 
persons  themselves  who  committed  it.  That  the  members,  in 
choosing  magistrates,  had  intrusted  them  with  legal  powers  only ; 
and  where  the  magistrates  exceeded  those  powers,  their  acts  were 
void,  but  could  never  involve  the  body  itself  m  criminal  imputation : 
that  such  had  ever  been  the  practice  of  England,  except  at  the 
Reformation,  when  the  monasteries  were  abolished ;  but  this  was 
an  extraordinary  case,  which  it  was  afterwards  thought  necessary 
to  ratify  by  an  act  of  parliament :  that  corporate  bodies,  framed  for 
public  good,  and  calculated  for  perpetual  duration,  ought  not  to  be 
annihilated  for  the  temporary  faults  of  their  members,  who  might 
themselves,  without  injuring  the  community,  be  questioned  for  their 
oflences.  Judgment  was  given  in  Trin.  T.  35  Car.  II.,  that  the 
liberty,  privilege,  and  franchise  of  the  mayor,  commonalty,  and 
citizens,  being  a  body  politic  and  corporate,  should  be  seized  into  the 
king's  hands  as  forfeited.  This  was  a  great  extension  of  the  pre- 
rogative ;  but  it  was  conceived  by  the  king's  advisers,  that  the 
example  of  this  proceeding  against  the  metropolis  might  have  an 
effect  (as  in  fact  it  had)  upon  other  corporations;  and  that  the 
crown  would  be  enabled,  upon  granting  new  charters,  to  name  the 
magistrates.  This  violent  exercise  of  the  prerogative,  as  far  as  it 
respected  the  City  of  London,  was  strongly  marked  by  stat.  2  Will. 
&  Ma.  sess.  1,  c.  8,  which  reversed  the  judgment,  and  declared  that 
the  mayor,  commonalty,  and  citizens  of  the  City  of  London,  should 
for  ever  continue  a  body  corporate  and  politic  in  re^fttctOy  et  nomine, 
without  any  seizure  or  forejudger  of  the  said  franchise,  liberty,  and 
privilege,  or  being  thereof  excluded  or  ousted,  upon  any  pretence  of 
any  forfeiture  or  misdemeanour  any  time  theretofore,  or  thereafter 
to  be  done,  committed,  or  suffered. 


II.  In  what  Cases  the  Court  will  grant  an  Information  in  Nature  of 
Quo  Warranto,  p.  1161 ;   Of  the  Corporation  Act,  8tai. 
13  Car.  II.  Stat.  2,  c.  1,  p.  1165 ;   Test  Act,  25  Car.  II. 
c.  2,  p.  1165  ;  Repeal,  p.  1166. 

Having  thus  endeavoured  to  explain  the  general  nature  of  the 
quo  warranto  information,  and  having  set  forth  the  alterations  made 
by  the  statute  of  Queen  Anne,  in  cases  relating  to  corporate  offices 
and  franchises  in  corporate  places,  I  shall  proceed  to  mquire,  what 
the  nature  of  the  office  must  be  for  the  usurpation  of  which  the 
oourt  will  grant  this  information.  In  the  case  of  R.  v.  Boyles, 
Str.  836,  2  Lord  Raymond,  1559,  it  was  holden,  that  it  is  not 
necessary  to  set  forth  in  the  information  the  whole  constitution  of 
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the  place ;  or  to  show,  whether  the  office  is  by  charter  or  prescrip- 
tion. If  it  be  alleged  to  be  an  office,  which  appears  upon  the  face 
of  the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  Hence,  the  court  permitted  an  informar 
tion  to  be  exhibited  against  the  defendant,  who  exercised  the  office 
of  bailiff  of  a  ville :  because  it  appeared,  that  it  was  a  public  office, 
and  concerned  the  government  of  the  ville,  and  the  administration 
of  public  justice.  So,  the  court  will  grant  an  information  in  the 
nature  of  quo  warranto  against  the  portreve  of  a  borough  and  numor, 
who,  as  portreve,  is  retuming-officer  of  the  borough  (a).  So,  against 
a  person  claiming  to  have  a  right  of  voting  by  virtue  of  a  burgage 
tenement  (&).  So,  against  the  bailiff  of  a  borough  and  manor,  who, 
being  a  prescriptive  officer  and  member  of  the  court-leet,  had  power 
to  summon  and  select  the  jury  (c)  ;  for  such  discretionary  power  is  a 
material  and  important  function  in  the  administration  of  justice  (6). 
So,  against  the  steward  of  a  court-leet  {d).  So,  against  the  con- 
stable of  a  parish  {e).  There  must  be  an  user  as  well  as  a  claim  of 
a  franchise,  before  the  court  can  entertain  an  application  for  an 
information  (/).  As  to  what  shall  amount  to  an  user,  see  JR.  v. 
Tate(g).  Under  the  stat.  5  &  6  Will.  IV.  c.  76(A),  (Municipal 
Corporation  Act,)  the  court  will  not  grant  a  quo  warranto  informa- 
tion, unless  it  be  shown  that  the  party  is  in  office  de  facto  ;  and  for 
this  purpose  it  is  not  enough  if  the  affidavit  states  simply  that  he  has 
"accepted  the  office,"  without  specifying  the  mode  of  acceptance; 
although  it  be  sworn  that  the  presiding  alderman  has  declared  the 
party  duly  elected  (i).  But  where  the  affidavit  stated  that  the 
party  had  taken  upon  himself  the  office,  and  acted  in  that  capacity, 
and  had  been  seen  present  at  meetings  of  the  council  acting  as  a 
councillor,  though  the  nature  of  the  acceptance  or  acting  was  not 
further  specified,  and  though  it  was  not  stated  that  he  had  made 
the  declaration  under  the  50th  section  of  the  5  &  6  Will.  IV.  c.  76, 
the  court  held  the  affidavit  sufficient  (A).  Where,  in  an  application 
for  a  quo  warranto  against  a  constable,  the  affidavits  in  support  of 
the  rule  stated  that,  for  fifty  years  back  and  as  long  as  deponents 
could  recollect,  there  had  been  a  custom  to  elect  a  constable  in  a 

(a)  R.  y.  Mein,  3  T.  R.  596,  Borough  of  nized  in  Reg.  t.  Pepper,  7  A.  &  E.  745. 
Fowcy.  (jsr)  4  East,  337. 

(b)  Horsham  case,  H.  30  Geo.  III.,  3  (A)  Amended  by  stat.  7  WiU.  IV.  ft  1 
T.  R.  599,  n.  Vict.  c.  78 ;  5  &  6  Vict.  c.  104 ;   6  &  7 

(c)  R.  V.  Bingham,  2  East,  308,  Bo-  Vict.  c.  89. 

rough  of  Gosport.  (0  Reg.  v.  Slatter,  II  A.  &  E.  505; 

d)  R.  V.  HuUton,  Str.  621.  3  P.  &  D.  263. 

V)  R.  V.  Ooudge,  Str.  1213.  (*)  Reg,  v.  Qtwy/e,  11  A.  &  E.  508; 

')  R,y.  Whitwelly  5  T.  R.  85,recog.  4  P.  &  D.  442. 


(6)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to  any  fees, 
80  that  an  action  for  money  had  and  received  could  not  have  been  brought 
to  try  the  defendant's  title;  a  circumstance  which  seems  to  have  influenced 
the  decision  of  the  court. 
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particular  mode,  but  did  not  state  that  they  believed  such  custom 
to  be  immemorial ;  it  was  holden  (/),  that  it  was  not  sufficient.  If 
a  party  (m)  has  been  ousted  of  an  office  by  the  election  of  another 
party  to  that  office,  (the  election  not  being  merely  colourable,)  his 
remedy  is  not  by  mandamus,  but  by  an  information  in  the  nature  of 
a  quo  warranto. 

By  rule  of  court,  (H.  T,  7  &  8  Geo.  IV.,  1827,)  reciting  that 
vexation  and  expense  had  been  occasioned  to  defendants,  by  the 
practice  of  raising  issues  upon  various  matters  distinct  from  the 
ground  on  which  the  information  was  granted  by  the  court ;  it  was 
ordered,  that  henceforth  the  objections  intended  to  be  made  to  the 
title  of  the  defendant  shall  be  specified  in  the  rule  to  show  cause  ; 
and  no  objection,  not  so  specified,  shall  be  raised  by  the  prosecutor 
on  the  pleadings  without  the  special  leave  of  the  court  or  some 
judge  thereof  (n).  And  by  another  rule  of  court,  M.  3  Vict.(o),  it 
is  ordered,  that  no  rule  be  granted  for  filing  an  information  in  nature 
of  a  quo  warranto,  unless  at  the  time  of  moving,  an  affidavit  shall  be 
produced,  by  which  some  person  shall  depose,  upon  oath,  that  such 
motion  is  made  at  his  instance  as  relator,  and  that  such  person 
shall  be  deemed  to  be  the  relator  in  case  such  rule  shall  be  made 
absolute,  and  shall  be  named  as  such  relator  in  such  information  in 
case  the  same  shall  be  filed,  unless  the  court  shall  otherwise  order. 
Under  the  foregoing  rule  the  affidavit  must  state  at  whose  instance 
the  application  is  made  ;  it  is  not  sufficient  for  a  party  to  depose, 
that  if  the  court  grant  the  information,  it  is  his  intention  to  become 
really  and  bond  fide  the  relator  (p). 

If  the  motion  for  a  quo  warranto  be  made  on  the  affidavits  of 
three  persons,  two  of  whom  are  not  qualified  to  be  relators,  the  in- 
formation may  nevertheless  be  granted,  if  the  third  party  be  unob- 
jectionable as  a  relator,  though  his  affidavit  does  not  show  sufficient 
ground  for  the  information  {q).  Any  inhabitant  of  a  borough  may 
be  a  relator,  although  he  is  not  a  burgess  (r). 

The  court  have  established  a  general  rule  to  guide  them  in  exer- 
cising their  discretionary  power  of  permitting  intonnations  in  nature 
of  quo  warranto  to  be  filed,  that  they  will  not  permit  one  corporator 
to  object  to  the  title  of  another,  if  he  has  concurred  in  the  election 
of  that  other,  or  acknowledged  his  title  by  acting  with  him ;  or  if 
the  objection  that  he  makes  to  the  title  of  that  other  be  equally 
applicable  to  his  own,  or  to  the  title  of  those  under  whom  he 
claims  {s).     It  is  a  valid  objection  (0  to  a  relator  applying  for  a  quo 

(0  R.  V.  Lane,  5  B.  &  A.  488.  (q)  R.  v.  Parry,  6  A.  &  E.  810. 

(m)  R.  y.  Mayor,  ifc,  of  Oxford,  1  Nev.  (r)  R^.  t.  Qiui|f/e,  11  A.  &  E.  508 

&P.  474.  4P.  &D.  442. 

(«)  R.  V.  Cudiipp,  6  T.  R.  503,  Bo- 


(«)  See  6  B.  &  C.  267. 

(o)  11  A.  A  E.  2;  3  P.  &  D.  1. 

\p)  R,  Y.  Hedgti,  11  A.  &  E. 


rough  of  Launcetton. 
163  ;  4  (/)  R.  T.  Parkyn,  1  B.  &  Ad.  690,  re- 

P.  &  b.  61.     See  R.  v.  Anderton,  2  Q.  B.      cognizing  R.  y.  Symrnoiu,  4  T.  R.  223. 
740;  and2G.  &D.  113. 
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warranto  information  for  usurping  the  office  of  borgeaa  that  he 
formerly  present  at,  and  concurred  in,  the  election  of  another  bur- 
gess, when  the  objection  he  sought  by  the  application  to  avail  him- 
self of  was  taken  and  overruled,  and  he  voted  for  the  party  then 
elected.  But,  on  motion  for  a  quo  warranto  against  a  capital 
burgess,  on  the  ground  of  irregularity  in  his  election,  it  is  no 
answer  (u)  that  the  relator  frequently  acted  with  the  party  against 
whom  he  applies,  in  corporation  business,  during  the  two  years  fclr 
lowing  such  party''s  election,  the  relator  not  being  shown  to  have 
concurred  in  that  election ;  nor  is  the  relator  disqualified  by  the 
mere  circumstance  of  having  formerly  taken  part  in  other 
where  the  same  irregularity  as  now  complained  of  existed,  but 
not  noticed.  It  is  not  competent  to  a  stranger  to  the  corporation, 
although  an  inhabitant  of  the  town,  to  impeach  the  title  of  a  corpo- 
rator (a;),  unless  he  can  show  that,  as  an  inhabitant,  he  is  subjeGt 
to  the  local  jurisdiction  of  the  body  corporate.  And  it  is  a  inJid 
objection  to  a  relator,  that  he  was  present  and  concurred  at  the  tuw 
of  the  objectionable  election,  even  although  he  was  then  ignorant  of 
the  objection :  for  a  corporator  must  be  taken  to  be  cognizant  of 
the  contents  of  his  own  charter,  and  of  the  law  arising  werefrooL 
The  principle  is,  that  he  who  has  concurred  in  inducing  a  party  to 
exercise  an  office  cannot  be  heard  on  an  application  to  turn  him  oat  of 
the  office  (y).  Hence,  an  officer  who,  knowing  the  supposed  disquali- 
fication, administered  the  declaration  prescribed  by  sec.  50  of  stat.  5 
&  6  Will.  IV.  c.  76,  to  the  defendant,  cannot  be  heard  as  relator  (jr). 
But  a  person  who  is  estopped  from  being  a  relator,  is  allowed  to 
make  an  affidavit  in  the  rule  for  the  quo  warranto  (a).  The  court 
will  not  make  the  rule  absolute,  where  the  relator  appears  to  be  a 
man  in  low  and  indigent  circumstances,  and  there  are  strong 
grounds  of  suspicion  that  he  is  applying,  not  on  his  own  account,  or 
at  his  own  expense,  but  in  collusion  with  a  stranger  (b).  It  is  in 
the  discretion  of  the  court  to  grant  the  information  or  not ;  and 
under  circumstances  tending  to  throw  suspicions  on  the  motives  of 
the  relator,  they  will  not  grant  it,  where  the  consequence  will  be  to 
dissolve  a  corporation  (c).  It  has  been  generally  considered  as  a 
rule  of  corporation  law,  that  a  person  is  not  to  be  permitted  to 
impeach  a  title  conferred  by  an  election  in  which  he  has  concorred, 
or  the  titles  of  those  mediately  or  immediately  derived  from  that 
election  (rf).  Formerly,  elections  under  the  presidency  of  a  bad 
mayor  or  other  person  were  void.  Hence  where  the  mayor,  who 
presided  at  the  election  of  a  new  mayor,  was  only  mayor  defaetOj 

(ti)  R.  v.  Betmey,  1  B.  &  Ad.  684.  (b)  R.  v.  Trevenenf  2  B.  ft  A.  339,  Bo- 

(x)  R.  Y.  Si,  John,  E.T.  b2  Geo,  III.,      rough  of  Helleston,  cited  and 


MS.,  Borough  of  Wotton  Bassett;  R,  v.  in  R,  v.  Wakelin,  1  B.  &  Ad.  50. 

Hodge,  2  B.  &  A.  344,  n.  (c)  S,  C, ;   and  R,  v.  TViylor,  11  A.  & 

(y)  Per  Lord  Denman,  C.  J.,  in  R.  ▼.  E.  949. 

Oreeme,  2  Q.  B.  460 ;  2  G.  &  D.  24.  (d)  Per  Abbott,  C.  J.,  in  R.  ▼.  S^rMtt 

(jr)  R,  T.  Greene,  ub,  tup,  6  B.  &  C.  242. 

(a)  R.  V.  Brame,  4  A.  &  E.  664. 
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and  not  de  jwre^  and  was  subseauently  removed  by  judgment  of 
ouster ;  it  was  holden  (e),  that  the  election  of  the  new  mayor  was 
void.  But  now,  by  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  1,  no 
election  of  any  person  into  any  corporate  office,  which  shall  take 
place  after  the  passing  of  this  act,  ri7th  July,  18i37,]  shall  be  liable 
to  be  questioned  by  reason  of  any  defect  in  the  title  or  want  of  title 
of  the  person  before  whom  such  election  may  have  been  had,  provi- 
ded that  the  person  before  whom  such  election  shall  be  had,  shall  be 
then  in  the  actual  possession  of  or  acting  in  the  office  giving  the 
right  to  preside  at  such  election.  Every  corporator  must  be  pre- 
sumed to  be  conusant  of  that  which  has  recently  taken  place  in  the 
corporation  of  which  he  is  a  member,  unless  he  shows  the  con- 
trary (/).  But  if  a  person  should  concur  in  an  election  in  ignorance 
of  some  fact  making  it  invalid,  and  should  afterwards  come  before 
the  court,  and  show  the  objection,  and  that  it  has  come  to  his  know- 
ledge since  the  election,  and  that  it  is  a  matter  which  ought  to  be 
inquired  into,  the  application  might  be  heard  (g).  Where  a  rule  is 
obtained  upon  the  ground  (^),  that  a  party  has  vacated  a  con)orate 
office  by  having  accepted  a  second  incompatible  office,  the  amdavits 
must  show  a  valid  appointment  to  the  second  office,  and  that  the 
offices  are  incompatible.  Where  different  persons  filling  two  offices 
would  be  in  the  relation  of  master  and  servant  to  each  other,  those 
offices  cannot  be  held  by  the  same  person.  But  there  is  nothing 
inconsistent  in  one  member  of  a  body  noting  down  the  acts  of  the 
body.  Thus,  in  the  borough  of  Carmarthen  (i),  the  offices  of  com- 
mon councilman  and  town- clerk  are  not  incompatible. 

By  the  Corporation  Act,  13  Car.  IT.  stat.  2,  c.  1,  the  election  of 
corporate  officers  who  had  not  taken  the  sacrament  within  one  year 
next  before  their  election,  was  declared  to  be  void.  By  the  Test 
Act  (A),  every  person  admitted,  &c.,  into  an  office,  civil  or  military, 
or  receiving  any  pay,  &c.,  by  reason  of  any  pat^it  or  grant  of  his 
majesty,  or  admitted  into  the  family  of  his  majesty,  was  required 
to  take  the  oaths  of  supremacy  and  allegiance  the  next  term,  and 
subscribe  the  declaration  against  transuostantiation  ;  and  also  re- 
ceive the  sacrament  of  the  Lord's  Supper,  according  to  the  usaffe 
of  the  Church  of  Engkmd,  within  three  months  (7)  after  his  M- 
mittance  into  office,  m  some  public  church,  upon  Sunday,  imme- 
diately after  Divine  service  and  sermon.  Persons  neglecting  or 
refusing  to  take  the  oaths  and  sacrament,  and  being  convicted  of 
executmg  their  offices  after  such  neglect  or  refusal,  were  disabled  (Q 

(«)  R.  V.  Corporation  qf  Bridgwater,  {h)  R.  t.  Dojf,  9  B.  &  C.  702. 

8  Doug.  379.  (0  It,  ▼.  Jbfict,  1  B.  &  Ad.  677. 

(/)  R.  T.  8lyth€,  6  B.  &  C.  243.  \k)  25  Car.  II.  c.  2,  i.  2,  A.  D.  1672. 

{g)  Per  Abbott,  C.  J.,  in  12.  t.  Slgthe,  (0  25  Car.  II.  c.  2.  8.5. 
6  B.  &  C.  243. 


(7)  Enlarged  to  six  months  by  stat.  16  Geo.  II.  c.  SO^  s.  3. 
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from  suing  either  at  law  or  in  equity ;  from  being  a  gruardian,  exe- 
cutor, or  administrator ;  from  being  capable  of  any  legacy,  or  deed 
of  gift,  or  to  bear  any  office ;  and  forfeited  500/.  Several  attempts 
were  made  to  obtain  a  repeal  of  the  Corporation  and  Test  Acts,  bat 
they  were  ineffectual  until  the  year  1828,  when,  bystat.  9  (Jeo.  IV. 
c.  17,  such  parts  of  the  stats.  13  and  25  Car.  II.  and  16  Geo.  11.  as 
required  the  taking  the  sacrament,  were  repealed,  and  a  dedaratkm 
was  substituted  by  the  second  section  of  that  statute  (9  Geo.  IV. 
c.  17),  in  lieu  of  the  sacramental  test,  which  must,  within  one 
calendar  month  (8)  next  before  or  upon  admission,  be  made  and  sub- 
scribed in  the  presence  of  the  proper  officer  (sect.  3),  otherwise  the 
election  is  void  (sect.  4).  And  by  stat.  10  Geo.  IV.  c.  7,  s.  14,  any 
subject  professing  the  Roman  Catholic  religion  may  be  a  member  of 
any  lay  corporation,  and  hold  any  civil  office  or  place  of  trust  or 
profit  therein,  and  do  any  corporate  act,  or  vote  in  any  corporate 
election,  upon  taking  and  subscribing  the  oath  appointed  by  that 
act,  instead  of  the  oaths  of  allegiance,  supremacy,  and  abjuration. 
The  inconveniences  arising  from  the  Corporation  and  Test  Acts 
have  been  greatly  mitigated  by  annual  acts  of  parliament,  which 
since  the  year  1743  (m)  have  been  constantly  passed  for  the  indem- 
nity of  persons  who  have  omitted  to  qualify  themselves  within  the 
time  limited,  and  for  allowing  further  time  for  that  purpose.  The 
annual  Indemnity  Act  is  prospective  as  well  as  retrospective,  and 
extends  to  those  who  may  be  in  default  during  the  time  for  which 
it  is  made,  and  is  not  limited  to  those  who  had  incurred  penalties  or 
disabilities  before  it  passed  (n). 

Votes  given  for  a  candidate,  after  notice  of  his  being  ineligible, 
arc  to  be  considered  as  thrown  away,  that  is,  as  if  the  persons  so 
voting  had  not  voted  at  all  (o).     In  such  case,  if  there  are  other 

(m)  Sec  16  Geo.  II.  c.  30.  (o)  R.  v.  Hawkim,  10  East,  211 ;  R.  ?. 

(n)  In  re  Steavenaon,  2  B.  &  C.  34.  Parry,  14  East,  549. 


(8)  The  statute  does  not  give  the  party  elected  a  month,  at  all  events, 
for  deciding  whether  he  will  make  the  declaration  or  not,  but  only  excuses 
him  from  making  it  at  the  time  of  his  admission,  if  he  has  made  it  within 
a  mouth  before.  The  words,  '' upon  admission  "  mean  at  the  time,  and  not 
within  a  reasonable  time  after  ;  and  the  authorities  who  admit,  may  pre- 
scribe the  order  in  which  the  ceremonies  forming  parts  of  the  admission 
shall  take  place.  Hence,  if  a  party  offers  himself  to  the  proper  court  to 
be  admitted,  not  having  made  the  declaration  within  a  month  before,  and 
being  asked  whether  he  will  make  it  or  not,  declines  to  say,  but  requires 
the  court  to  admit  him,  which  they  refuse,  the  election  is  thereupon  void, 
and  a  precept  may  issue  for  a  new  election.  The  Queen  v.  Humphery, 
10  A.  &  £.  335.  But  where  a  town-clerk  had  been  elected  to  hold  his 
office  during  good  behaviour,  and  had  not  made  the  declaration  prescribed 
by  9  Geo.  IV.  c.  1 7,  s.  2  ;  it  was  held,  that  as  having  been  an  officer  de 
/acto,  he  was  entitled  to  compensation  under  the  5  &  6  Will.  IV.  c.  76, 
8.  66.     R.  V.  Mayor  of  Cambridge,  12  A.  &  E.  702 ;   1  G.  &  D.  294. 
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candidates,  who  are  duly  qualified,  he  who  has  the  greatest  number 
of  legal  votes  will  be  duly  elected :  but  until  he  be  sworn  in,  the 
office  is  not  legally  filled  up  and  enjoyed  by  him,  within  the  excep- 
tion in  the  annual  Indemnity  Act.  And,  therefore,  if  the  disqualified 
person  who  had  the  greatest  number  of  votes  be  sworn  into  office, 
and  afterwards  quali^  himself  by  making  the  declaration,  &c.  within 
the  time  allowed  bv  the  Indemnity  Act,  he  is  thereby  recapacitated, 
and  his  title  to  the  office  protected;  such  office  not  having  been 
then  vacated  by  judgment,  or  legally  filled  up  and  enjoyed  by 
another  person  (/?).  Votes  given  before  notice  of  the  ineligibility 
are  not  to  be  considered  as  thrown  away  (9). 


III.  Of  the  Limitation  of  Time  for  granting  an  Information^  p. 
1167;  Stat.  6^7  Vict.  c.  89,  «.  5,  for  expediting  certain 
Proceedings  by  way  of  Mandamus  and  Quo  Warranto^  p. 
1168. 

In  the  year  1767,  in  the  Winchelsea  cases,  the  Court  of  King's 
Bench  determined  that  the  period  of  possession  after  which  a  cor- 
porator ought  not  to  be  disturbed,  by  any  information  in  the  nature 
of  a  quo  warranto  granted  under  the  discretion  of  the  court,  should 
be  twenty  years :  this  limitation  was,  in  the  year  1791,  by  rule  of 
court,  narrowed  to  six  years,  and  that  rule  was  afterwards  confirmed 
by  stat.  32  Geo.  III.  c.  58.  Where  a  rule  nisi  for  a  quo  warranto 
information  for  exercise  of  a  franchise  was  obtained  within  six  years 
after  the  earliest  time  at  which  the  defendant  appeared  to  have 
exercised  it,  but  the  motion  for  a  rule  absolute  was  not  made  till 
the  six  years  had  expired,  the  court  discharged  the  rule ;  holding, 
that  it  was  too  late,  by  stat.  32  Geo.  III.  c.  58,  s.  1,  to  file  the 
information  (r).      By  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23, 

il7th  July,  1837,]  every  application  to  the  Court  of  King's  Bench, 
or  the  purpose  of  calling  upon  any  person  to  show  by  what  warrant 
he  claims  to  exercise  the  office  of  mayor,  alderman,  councillor,  or 
burgess,  in  any  borough,  shall  be  made  before  the  end  of  twelve 
calendar  months  after  the  election,  or  the  time  when  the  person 
against  whom  such  application  shall  be  directed  shall  have  been  dis- 
qualified, and  not  at  any  subsequent  time.  The  stat.  6  &  7  Vict, 
c.  89,  recites,  that  doubts  had  arisen  whether,  notwithstanding  this 
enactment,  applications  in  the  nature  of  quo  warranto  might  not 
still  be  successfully  made  against  any  person  holding  the  office  of 
mayor,  on  the  ground  that  such  mayor  was  not  duly  qualified  to  be 
so  elected  mayor,  by  reason  of  some  defect  or  informality  in  his 
previous  election  to  the  office  of  alderman  or  councillor ;  although 

p)  R.V. Parry,  14 East,  549.  (r)  Reg,  t. HarrU,  11  A.  &  E.  518 ;  3 

S)  R.  T.  Bndge,  1  M.  &  S.  76.  P.  &  D.  266. 
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more  than  twelve  calendar  months  might  have  elapsed  since  sudi 
election  to  the  office  so  alleged  to  have  been  infomud  or  defective, 
and  likewise  against  other  corporate  officers  upon  grounds  of  the 
like  nature ;  and  then  goes  on  to  enact,  That  no  election  of  bjxj 
mayor  of  any  of  the  boroughs  named  in  schedules  (A .)  and  (B.)  in 
Stat.  5  &  6  Will.  IV.  c.  76,  or  in  any  borough  to  which  a  ch«i;erof 
incorporation  may  have  been  or  may  be  hereafter  granted  under 
the  provisions  of  that  act  and  of  the  secondly  recited  act,  or  either 
of  them,  which  has  already  taken  place,  or  shall  hereafter  take 
place,  shall  be  liable  to  be  questioned  by  reason  of  a  defect  in  the 
title  of  such  person  to  the  office  of  alderman  or  councillor  to  whidi 
he  may  have  been  previously  elected,  unless  application  shall  have 
been  made  to  the  Ck)urt  of  Queen's  Bench,  calling  upon  such  per- 
son to  show  cause  by  what  warrant  he  claims  to  exercise  such  office  of 
alderman  or  councillor,  within  twelve  calendar  months  after  such  his 
election  to  the  said  office  of  alderman  or  councillor ;  and  that  from 
and  after  the  passing  of  this  act  every  election  heretofore  made,  or 
hereafter  to  be  made,  to  the  office  of  Dwror,  alderman,  counciUor, 
or  any  other  corporate  officer  in  any  of  the  boroughs  aforesaid, 
which  shall  not  be  or  have  been  called  in  question  by  such  applica- 
tion to  the  Court  of  Queen's  Bench  within  twelve  calendar  months 
from  such  election,  shall  be  deemed  to  have  been  to  all  intents  and 
purposes  a  good  and  valid  election. 

By  section  4,  No  proceeding  commenced  before  the  passinff  of 
this  act,  and  still  pending  in  the  Court  of  Queen's  Bench,  against 
any  person  claiming  to  be  mayor  or  alderman  of  any  of  the  aforesaid 
boroughs,  upon  any  ground  which  before  the  passing  of  this  act 
would  have  been  sufficient  to  invalidate  the  title  of  sucn  person,  but 
which  after  the  passing  of  this  act  would  not  be  sufficient  for  that 
purpose,  shall  after  the  passing  of  this  act  be  further  prosecuted : 
Provided  always,  that  the  prosecutor  or  relator  shall  be  entiUed  to 
receive  from  the  defendant  in  every  such  proceeding  all  such  costs, 
to  be  taxed  as  between  attorney  and  client,  according  to  the 
practice  of  such  court,  as  have  been  bond  fide  incurred  by  such 
prosecutor  or  relator  in  such  proceeding  before  the  passing  of  this 
act. 

The  5th  section,  after  reciting,  that  it  is  expedient  to  render 
certain  proceedings,  by  way  of  quo  warranto  and  mandamus,  so  &r 
as  they  affect  corporate  offices  in  boroughs,  more  summary  and 
expeditious,  enacts,  That  in  all  cases  of  intended  application  to 
the  Court  of  Q.  B.,  either  for  a  mandamus  to  proceed  to  an 
election  of  any  corporate  officer  or  officers  in  any  of  the  aforesaid 
boroughs,  or  for  an  information  in  the  nature  of  a  quo  warranto 
affainst  any  person  claiming  to  be  a  corporate  officer  of  and  in  any 
01  the  said  boroughs,  it  shall  be  lawful  for  the  party  intending  to 
make  such  application,  to  give  notice  in  writing  thereof  to  the 
party  to  be  affected  thereby  at  any  time  not  less  than  ten  days 


QUO  WARRANTO.  116 

before  the  day  in  the  said  notice  specified  for  making  such  applica- 
tion ;  in  which  notice  shall  be  set  forth  the  name  and  description  of 
the  party  by  whom  such  application  will  be  made,  together  with  a 
statement  of  the  grounds  thereof,  and  at  the  same  time  to  deliver 
with  such  notice  a  copy  of  the  affidavits  whereby  the  application 
will  be  supported ;  and  thereupon  it  shall  be  lawful  for  the  said 
last-mentioned  party  to  show  cause  in  the  first  instance  against 
such  application ;  and  if  no  sufficient  cause  be  shown,  it  shall  be 
lawful  for  the  Court  of  Q.  B.,  on  proof  of  the  due  service  of  such 
notice  and  statement,  and  of  the  delivery  of  copy  of  such  affi- 
davits, as  may  be  used  for  the  purpose  of  supportmg  such  appli- 
cation, to  make  the  rule  for  such  mandamus  or  information  absolute, 
if  the  said  court  shall  so  think  fit  in  the  first  instance ;  and  also,  if 
they  shall  so  think  fit,  to  direct  that  any  writ  of  mandamus  thereby 
ordered  to  be  issued  shall  be  peremptory  in  the  first  instance  ;  and 
also  that  the  venue  in  any  information  thereby  ordered  to  be  filed, 
shall  be  laid  in  the  County  of  Middlesex,  or  in  the  City  of  London, 
and  that  the  issue  or  issues  of  fact  thereon,  if  any,  shidl  be  tried  at 
the  sittings  at  Nisi  Prius  of  the  said  Court  at  Westminster,  or  in 
London,  by  a  jury  of  the  same  county  or  city  respectively. 


IV.  Of  the  Construction  of  Charters^  and  of  the  Operation 

and  Effect  of  a  New  Charter. 

Contemporaneous  usage  has  always  been  considered  as  of  great 
importance  in  the  construction  of  charters  {$) :  not  that  usage  can 
overturn  the  clear  words  of  a  charter ;  but  if  they  are  doubtful, 
the  usage  under  the  charter  will  tend  to  explain  the  meaning  of 
them  (t).  If  a  corporation  has  franchises  and  privileges  by  grant 
or  prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  *Hhe  bailifis  and  burgesses"  before,  and 
afterwards  they  are  to  be  styled  "the  mayor  and  commonalty;" 
yet  the  newly-named  body  shall  enjoy  all  the  franchises,  privileges, 
and  hereditaments,  which  the  old  corporation  had  either  by  grant 
or  prescription  (ti).  Where  the  king  grants  a  charter  to  a  corpo- 
ration, there  being  a  prior  charter  existing  at  the  time,  the  new 
charter  is  void  ab  initio ;  because  two  corporations,  for  the  same 
purposes  of  government,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time  (x).  Where  a  corporation 
takes  its  rise  from  the  king  s  charter,  the  king  by  granting,  and  the 
corporation  by  accepting,  another  charter,  may  alter  it :  because 
it  is  done  with  the  consent  of  all  the  parties  who  are  competent  to 

(«)  Per  Lord  Kenyon,  C.  J.,  deUvering  (ti)  4  Rep.  77,  b. ;  per  Cw.,  Haddod^M 

omnion  of  court,  JB.  v.  BeUrimgtr,  4  T.  R.  case,  I  Yentr.  355. 

821.  (jr)  R.  ▼.  Amery,  D.  P.,  20  April,  1790, 

(/)  Per  Lord  MantfiM^  C.  J.,  in  12.  y.  2  Bro.  P.  C.  366,  Tomlins'  ed. 
Varlo,  Cowp.  250. 
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consent  to  the  alteration.  But  the  constitution  of  a  corporation,  as 
settled  by  act  of  parliament,  cannot  be  varied  by  the  acceptance  of 
any  charter  inconsistent  (y)  with  it.  A  corporation  cannot  accept 
a  part  of  the  charter  and  not  the  whole.  Per  Yates^  J.,  in  iZ.  v. 
Spencer^  Hil.  6  Geo.  III.  B.  R.  ''An  acceptance  of  a  charter  is 
like  an  attornment  to  a  grant,  which  cannot  be  limited  or  qualified.** 
Per  Powell^  J.,  in  case  of  Malmsbury  Corporation^  Serjt.  Hill's 
MSS.  vol.  22,  p.  271. 

By  the  Municipal  Corporation  Act,  6  &  6  Will.  IV.  c.  76,  s.  1, 
so  much  of  all  laws,  statutes,  and  usages,  and  of  all  charters,  grants, 
and  letters  patent,  relating  to  the  several  boroughs  named  in  tiie 
schedules  A.  and  B.,  as  are  inconsistent  with  that  act,  are  repealed. 
This  statute  has  been  amended  by  a  subsequent  act,  7  Will.  IV.  & 
1  Vict.  c.  78(2),  which  enacts  (a),  that  after  the  passing  of  this  act^ 
[17th  July,  1837,]  in  case  no  election  shall  be  made  of  any  mayor, 
or  any  of  the  aldermen,  councillors,  or  other  corporate  officers  in  any 
borough  in  the  said  schedules,  upon  the  day  or  within  the  time 
appointed  by  the  Municipal  Corporation  Act,  or  by.  this  act,  for 
any  such  election,  or  such  election  being  made,  shall  afterwards 
become  void,  whether  such  omission  or  avoidance  shall  happen 
through  the  default  of  the  officer  who  ought  to  preside  at  such 
election,  or  by  any  accident  or  other  means,  the  corporation  shall 
not  thereby  be  deemed  to  be  dissolved  or  disabled  from  electing  such 
mayor,  alderman,  or  councillor,  or  other  corporate  officer,  for  the 
future ;  but  in  any  case  where  no  such  election  shall  be  niade,  the 
election  for  any  such  mayor,  &c.,  may  be  had  and  proceeded  with 
upon  the  day  next  after  the  day  on  which  such  election  ought  to 
have  been  made,  unless  such  day  shall  happen  to  be  on  a  Sunday, 
and  then  on  the  Monday  following. 

While  a  corporation  exists  capable  of  discharging  its  functions, 
the  crown  cannot  obtrude  another  charter  upon  them  (6).  It  is 
competent  to  them,  either  to  accept  or  reject  the  proffered  charter. 
A  charter  cannot  be  partially  accepted,  whether  it  be  a  charter  of 
creation,  or  granted  to  a  pre-existing  corporation  (c).  If  there  be 
an  old  charter  surrendered,  but  the  surrender  is  not  inrolied,  and  a 
new  charter,  in  consideration  of  the  surrender,  granted,  the  second 
charter  is  void  (d).  And  if  there  be  any  other  persons  named  in 
the  new  charter  who  were  not  in  the  old,  any  law  made  by  them  is 
void  ;  because  they  act  under  a  void  charter ;  but  otherwise  if  the 
members  nominated  are  the  same  as  in  the  old  charter,  because 
then  they  act  by  their  first  charter,  which  still  remains  good  (e). 

(y)  R,  ▼.  MUler,  6  T.  R.  268.  Judgment  affirmed  on  error,  D.  P.,  July 

{z)  And  by  stat.  5  &  6  Vict.  c.  104 ;  and  21st,  1830,  7  Bingh.  1,  Borough  of  Cbep- 

6  &  7  Vict.  c.  89.  ping  Wycomb. 

{aS  Sect.  25.  (<Q  R.  ▼.  Otboume,  4  East,  335. 

{b)  Lord  Kenyan,  C.  J.,  R,  v.  Pasmore,  (e)  Bully   ▼.  Palmer,  12   Mod.   247 ; 

3  T.  R.  240.  Salk.  190,  S,  C. 

(e)  R.  ▼.  Weetwood,  4  B.  &  C.  781. 
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Upon  a  quo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which  was  not 
inrolled  until  the  reign  of  King  James  the  Second ;  who,  in  consi- 
deration of  the  surrender,  granted  a  new  charter  to  them.  It  was 
holden,  that  the  second  charter,  being  in  consideration  of  a  Toid 
surrender,  was  also  void  (/)  (9). 

Where  an  application  is  made  to  the  court  for  a  mandamus,  to 
direct  the  filling  up  of  any  vacancies  in  a  definite  integral  part  of 
a  corporation,  the  court  will  require  strong  grounds  to  mduce  them 
to  refuse  the  writ,  on  account  of  the  great  inconvenience  which  may 
follow  from  the  not  filling  up  such  vacancies,  and  the  risk  of  dis- 
solving the  corporation  (^).  The  court  will  erant  a  rule  for  an 
information  in  nature  of  quo  warranto  (A),  at  the  suit  of  a  private 
relator,  against  an  individual  member  of  a  corporation,  on  grounds 
affecting  his  individual  title,  although  the  affidavits  on  which  the 
rule  is  moved  disclose  matter  tending  to  dissolve  the  corporation. 
When  a  corporation  is  reduced  to  such  a  state  as  to  be  incapable 
of  continuing  its  existence,  and  of  doing  any  corporate  act,  it  is 
extinct  as  a  body  corporate.  In  such  case,  it  is  competent  to  the 
crown  to  renovate  it,  by  granting  a  new  charter  to  the  remaining 
members  of  the  old  corporation,  in  conjunction  with  others,  or 
to  others  alone  (i).  It  is  not  necessary  that  this  charter  should 
be  accepted  by  a  majority  of  the  remaining  members  of  the  old 
corporation :  it  is  sufficient  if  it  be  accepted  by  a  majority  of  the 
grantees.  Where  a  charter  is  silent  as  to  the  mode  of  continuing 
the  succession,  a  corporation  has  a  right  of  necessity^  or  an  inciden- 
tal power,  to  continue  itself,  and  to  make  reasonable  by-laws  for 
that  purpose;  as  by  election.  Where,  however,  there  is  a  provision 
of  such  a  nature  as  is  calculated  at  all  times  to  continue  the  succes- 
sion, without  ever  proceeding  by  way  of  voluntary  election,  that 
may  afford  a  ground  for  presuming  that  voluntaiy  elections  were 
meant  to  be  excluded ;  but  where  there  is  no  provision  affi)rding  a 
supply  of  burgesses  to  that  extent^  the  corporation  has  the  right  of 
proceeding  by  election. 

By  the  Municipal  Corporation  Act  (A),  after  the  passing  of  this 
act,  9th  September,  1835,  no  person  shall  be  enrolled  a  burgess  of 

(/)  Piper  V.  Dennit,  12  Mod.  253.  &  E.  G13,  recognized  in  J{.  y.  Parry,  6  A. 

(})  R.  ▼.  Mayor  of  Orampondf  6  T.  R.  &  E.  820. 

301.  (0  R.  V.  Poimore,  3  T.  R.  199. 

(*)  R.  V.  White,  1  Nev.  &  P.  84 ;  5  A.  (*)  5  &  6  WilL  IV.  c  76, 1. 13. 


(9)  The  Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  49,  empowers  the  crown, 
upon  the  petition  of  the  inhabitant  householders  of  any  borough,  to  grant 
to  them  a  charter  of  incorporation.  See  as  to  the  construction  and  effect 
of  this  statute,  Rutter  v.  Chapman^  8  M.  &  W.  1,  rec(^pused  in  Bex  v. 
Boucher,  3  Q..  B.  641. 
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Aiy  borough  for  the  purpose  of  enjoymg  the  rights  conferred  for  the 
firat  time  by  this  act,  in  respect  of  any  title  other  than  by  oeoft- 
paney  and  payment  of  rates  (/)  within  such  borough,  aeoordinff  to- 
the  meaning  and  provisions  of  this  act.  The  rate  must  be  paid  bj 
the  party's  own  act ;  it  is  not  sufficient  that  another  person,  withovfe 
his  authority,  pays  the  rates  for  him  (m).  A  municipal  corporatiao 
cannot  enter  into  a  contract  to  pay  a  sum  of  money  out  of  the  cor- 
porate funds  for  the  making  of  improvements  within  the  borouj^ 
exc^t  under  the  common  seal  (n). 

By  the  same  act,  5  &  6  Will.  IV.  c.  76,  s.  52,  if  any  person  hold- 
ing the  office  of  mayor,  alderman,  or  councillor,  shall  be  dechured 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any  inaolv^it  act,  or 
slttll  compound  by  deea  with  his  creditors,  or,  beins  mayor,  shall  be 
absent  for  more  than  two  calendar  months,  or,  bems  an  alderman 
or  councillor,  for  more  than  six  months  at  one  and  the  same  time» 
unless  in  the  case  of  illness,  from  the  borough,  such  person  shall 
thereupon  immediately  become  disqualified  and  shall  cease  to  hold 
the  office,  and  in  case  of  such  absence,  shall  be  liable  to  the  same 
fine  as  if  he  had  refused  to  accept  the  office,  and  the  council  there- 
upon shall  declare  the  office  to  be  void.  A  bankrupt  uncertifieated 
at  the  time  of  election  is  not  disqualified  from  being  elected  a  coun- 
cillor under  this  act.  The  disqualification  exists  only  where  the 
bankruptcy  occurs  during  the  holding  of  the  office  (o). 

The  28th  section  of  this  act  and  the  58th  section  of  the  stat. 
S  &  4  Vict.  c.  108,  enacted,  that  no  person  should  be  qualified  to 
become  a  councillor  or  alderman  of  a  borough  who  was  interested  in 
any  contract  with  the  council  of  the  borough,  although  the  contraet 
were  made  before  the  passing  of  5  &  6  Will.  IV.  c.  76  (p).  By  a 
late  statute,  5  &  6  Vict.  c.  104,  s.  1,  the  word  "  contract,*^  in  these 
enactments,  shall  not  extend  to  any  lease,  sale  or  purchases  of  any 
land,  tenements  or  hereditaments,  or  to  any  agreements  for  any 
such  sale,  lease  or  purchase,  or  for  the  loan  of  money,  or  to  any 
security  for  the  payment  of  money  only  (g).  By  the  72nd  section 
of  the  stat.  5  &  6  Will.  IV.  c.  76,  the  body  corporate  are  trustees 
or  commissioners  for  executing,  by  the  town-council,  the  powers 
and  provisions  of  all  acts  of  parliament,  of  which  powers  and  pro- 
visions the  old  body  corporate,  or  any  of  the  members  thereof,  in 


(/)  See  R.  ▼.  Mayor  qf  lAehfleid,  2  Q. 
B.  693  ;  2  G.  &  D.  10. 

(m)  R.  ▼.  M.  qf  Bridgnorth,  10  A.  &  E. 
66. 

(n)  Mayor t  8fc,  qf  Ludlow  v.  Charlton, 
6  M.  &  W.  815.  See  ante,  p.  70,  as  to 
otMt  of  exceptioii  to  the  rale  of  Liw  re- 
omxing  contracts  entered  into  by  corpoim- 
tiODS  to  be  entered  into  under  seal ;  such 
88  retainer  by  parol  of  an  inferior  senrant, 
the  doing  of  acts  very  frequently  recnrring, 
or  too  insignificant  to  be  worth  the  trouble 


of  a£Szing  the  common  seal;  and  on  the 
same  principle,  the  power  of  accepting  biUs 
of  exchange  and  issuing  promissofy  notes 
by  companies  incorporated  for  the  pur- 
poses of  trade,  os/e,  p.  322. 

(o)  R,  V.  Chitty,  1  Nev.  &  P.  78 ;  5  A. 
&  B.  609. 

{p)  R.  y.  Wm.  York,  2  Q.  B.  84L7 ;  2 
6.  &  D.  105. 

(q)  See  Simpwn  ir.  Ready,  11  M.  ft  W. 
344. 
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their  corporate  capacity,  were  sole  oommisBioners  or  trustees  before 
the  election  of  the  town-council  (r). 


V.  By-Laws, 

Eteet  corporation  has  power  to  make  by-laws.  This  power, 
like  the  power  of  suing,  or  the  capacity  of  being  sued,  is  included 
in  the  very  act  of  incorporation  ;  and  it  is  not  necessary,  althourii 
usual,  for  the  crown  to  confer  this  power  in  express  terms  {s).  It 
is  incident  to  the  whole  body  of  every  corporation ;  and,  therefore^ 
if  a  charter  give  to  a  select  body  power  to  make  by-laws  touching 
certain  matters  therein  specified,  that  does  not  take  away  from  the 
body  at  large  their  incidental  power  to  make  by-laws  touching 
other  matters  not  specified  in  the  charter  (/).  Where  the  corpo- 
ration is  by  charter,  such  by-laws  may  be  made  as  will  enforce  the 
end  of  the  charter  in  a  way  more  convenient,  and  tending  more  to 
the  care  and  good  government  of  the  society,  than  what  the  charter 
has  prescribed.  Hence,  where  it  is  directed  by  the  charter,  that 
the  mayor,  or  aldermen,  or  other  principal  officers  shall  be  chos^i 
by  the  burgesses  or  commonalty  at  large,  the  corporation  may,  by 
common  assent,  for  the  purpose  of  avoiding  populiur  confusion,  make 
a  by-law,  restraining  the  power  of  election  to  a  select  number  of 
burgesses  or  commonalty  (ti)  ;  that  is,  where  the  right  of  election 
is  given  to  a  whole  class  of  men,  they  may  restrain  it  to  a  part  of 
themselves ;  but  where  a  corporation  consists  of  several  integral 
parts :  as,  1st,  the  mayor ;  2ndly,  the  aldermen  ;  Srdly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  part9 
conjointly,  a  by-law  excluding  one  intend  part  from  the  rignt  of 
election,  e.  jr.,  the  commonalty,  is  void  {x). 

By  the  Municipal  Corporation  Act  (y),  the  council  of  any  of  the 
boroughs  mentioned  in  the  schedules  of  that  act,  are  empowered  to 
make  such  by-laws  as  to  them  shall  seem  meet  for  the  ffood  rule 
and  government  of  the  borough,  and  for  suppression  of  all  soeh 
nusances  as  are  not  already  punishable  in  a  summary  manner,  by 
virtue  of  any  act  in  force  throughout  such  borough,  and  to  appoint 
such  fines  as  they  shall  deem  necessary  for  the  prevention  of  soch 
offences,  under  certain  limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially  neces- 
sary in  all  cases  where  by  the  constitution  of  the  corporation  there 
is  a  definite  body,  who  form  an  integral  part  of  the  corporation. 


ITS. 


)  StaUkmd  ▼.  ffopkku,  9  M.  ft  W.  («)  Case  of  CorporiiioM,  4  Rep.  77,  Ir. 

See  dM  BalA«r  V.  Jtoviloii,  1  Sir.  314  f  A 

(»)  Hob.  211.  T.  Bird,  Id  Beat,  37ft. 

(0  H-  V.  Weitwoody  4  B.  &  C.  781.  (r)  R.  v.  Head,  4  Burr.  2515,  Borov^ 

Judgment  affirmed  on  error,  D.  P.,  21tt  of  Uelston. 

My,  183e,  7  Bmg^  1,  Bmmijk  ef  Oiep-  (y)  5  *6  WiB.  lY.  c  H,  f.  90^ 
ping  Wycomb. 

2i2 
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Ist,  that  a  majority  of  that  definite  body  should  exist  (z)  at  the 
time  when  any  corporate  act  is  to  be  done.  Hence,  if  an  integ^ral 
part  of  a  corporation  is  reduced  by  the  death  of  its  members,  so 
that  there  does  not  any  longer  remain  a  majority  of  such  integral 
part,  there  is  an  end  of  the  corporation  (a).  2nd]y.  That  a  majority 
of  that  body  must  attend  the  assembly,  where  such  act  is  to  be 
done  (10).  It  is  not,  however,  necessary,  when  met,  that  there 
should  be  a  majority  of  each  of  the  integral  parts,  to  give  validity 
to  the  corporate  act ;  it  is  sufficient  if  it  be  aone  by  a  majority  ot 
the  whole  when  so  properly  assembled  (ft).  ^'  It  has  now  been  for 
many  years  an  establi^ed  principle  in  corporation  law,  that  if  an 
election  is  to  be  made  by  a  definite  body  alone,  or  by  a  definite 
together  with  an  indefinite  body,  a  majority  of  the  dc^nite  bodv 
must  be  present.  The  general  nde,  however,  that  n  majority  of  earn 
definite  part  of  the  elective  body  shall  be  present  at  the  electicHi, 
does  not  apply  to  all  corporations :  e.  g,^  it  does  not  apply  to  Queen- 
borough  ;  for,  from  the  peculiar  constitution  of  that  corporation  (e), 
the  application  of  the  rule  would  lead  to  an  absurdity  or  impossi- 
bility. '  In  the  case  of  an  election  to  an  office  by  a  select  body,  it 
is  not  necessary  in  the  notice  (d)  to  them  to  state  the  purpose  of 
the  meeting.  If  corporate  acts  are  to  be  done  by  a  select  number 
of  members  upon  a  particular  day,  all  who  have  a  right  to  be 
present  in  that  assembly  ought  to  be  summoned,  and  to  have  notice 
that  they  are  to  meet  on  the  business  (it  is  not  necessary  to  specify 
what  business)  of  the  corporation  (11).  This  rule  admits  of  no 
exception,  unless  in  the  case  where  a  member  has  absolutely  deserted 
the  town,  by  absenting  himself  and  removing  his  family  out  of  the 
town.  It  must  be  an  entire  departure  from  the  place ;  for  if  the 
person  has  a  house  and  family  m  a  corporate  town,  though  he  be 
abroad  at  the  time  of  holding  the  assembly,  whether  for  his  health, 
his  diversion,  or  upon  business,  he  ought  to  be  summoned.  When 
the  notice  is  regularly  given,  a  majority  have  power  to  do  any 
corporate  act — but  if  the  whole  assembly  meet  by  accident^  they 
may  proceed  on  business,  provided  they  are  unanimous :  but  other- 
wise it  is,  if  any  one  member  of  the  corporation  dissents,  he  has 

(x)  R.  ▼.  Morrit,  4  East,  17.  Miller,  6  T.  R.  268. 

(a)  Lord  Kenyan,  C.  J.,  R,  v.  Oram-  (e)  R,  v.  Greet,  9  B.  &  C.  369. 

pond,  6  T.  R.  302.  (d)  R,  y.  Pul^ford,  8  B.  &  C.  350. 
(J)  R.  V.  Bellrmger,  4  T.  R.  819 ;  R,  v. 


(10)  By  Stat.  5  &  6  Will.  IV.  c.  7^»  s.  69,  all  acts  required  by  virtue  of 
this  act  to  be  done  by  the  council  of  any  borough,  shall  be  done  and 
decided  by  a  majority  of  the  councillors  present ;  the  whole  number 
present  not  being  less  than  one-third  part  of  the  number  of  the  whole 
council. 

(11)  See  the  notice  of  meetings  of  the  council  required  by  the  Municipal 
Corporation  Act,  5  &  6  Will.  IV.  c.  7^,  s.  69. 
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an  absolute  negative  (e).  But  where  the  charter  is  silent  on  the 
subject,  previous  summons  is  only  necessary  for  the  purpose  of 
preventing  an  election  from  taking  place  by  surprise,  t.  e.  by  some 
of  the  electors,  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where  the 
whole  corporation  are  summoned  for  a  particular  purpose  («.  ^.,  to 
receive  the  resignation  of  a  conunon  councilman,)  a  select  body  who 
are  all  present  and  consenting^  may  (/),  at  the  same  meeting,  without 
any  particular  summons  to  them  for  that  purpose  in  their  select 
capacity,  proceed  to  an  election  of  a  common  councilman,  in  the 
place  of  the  other  resigned ;  the  power  of  election  being  in  such 
select  body,  and  the  charter  not  requiring  any  previous  summons. 
When  a  meeting  for  election  or  amotion  takes  place  on  a  day  not 
appropriated  to  that  purpose  by  the  constitution  of  the  borough, 
notice  must  be  given  to  all  the  members.  Where  the  custom  was 
to  serve  a  personal  notice  on  all  the  resident  burgesses ;  it  was 
holden  (^),  that  a  qualification  of  the  custom,  that  an  accidental 
omission  to  serve  a  burgess  was  not  a  violation  of  it,  was  bad  in  law. 
It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be  con- 
sistent with,  and  that  it  should  not  be  repugnant  to,  or  contradict, 
the  charter ;  for  in  a  case  where  the  charter  directed  that  the 
mayor  and  aldermen,  or  the  major  part  of  them,  should  yearly  no- 
minate four  of  the  burgesses,  or  inhabitants,  to  the  commonalty  at 
large,  out  of  whom  they  were  to  elect  one  to  be  mayor,  and  who, 
at  the  end  of  his  year,  was  to  be  an  alderman  ;  it  was  holden,  that 
a  by-law,  providing  that  an  alderman^  who  was  an  inhabitant, 
might  be  elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent 
with  the  charter ;  because  it  was  not  intended,  that  aldermen  who 
were  to  nominate  the  candidates  for  the  mayoralty,  and  who  were 
to  commence  aldermen  by  serving  the  office  of  mayor,  should  be 
chosen  mayors,  because  they  happened  to  be  inhabitants  (A).  A 
by-law,  though  made  by  the  whole  body,  if  it  narrow  the  number 
of  those  out  of  whom  the  election  is  to  be  made,  is  void.  Hence, 
where  the  power  of  electing  the  mayor  was  given  by  the  charter,  to 
the  mayor,  burgesses,  and  commonalty,  who  were  to  choose  the 
mayor  out  of  the  burgesses^  and  a  by-law  directed,  that  the  mayor 
and  common-council  (12),  or  the  major  part  of  them,  of  which  the 
mayor  was  to  be  one,  should  elect  one  of  the  common-council  to  be 
mayor :  it  was  holden,  that  such  by-law  was  bad ;  because  it  was 
competent  to  a  corporation  to  make  such  ordinances  only  as  are  for 

(e)  Per  Lord  Hardwicke,  C.  J.,  iaILY.  (*)  R.  v.  Tucker,  E.  14  Geo.  II.,  MS. 

Kymutom,B,  R.,  T.  8  &  9  Geo.  II.,  MS.  Serjt.  HOI,  Yoh  27,  p.  184,    Boroo^  of 

if)  R.  ▼.  Theodoriek,  8  East,  543.  Weymouth.    Affinned  D.  P.  1742. 
C^)  R.  ir.Lamghomt  4  A.  &  E.  538. 


(12^  The  charter  contained  a  provision,  that  the  corporation  might  elect 
out  01  the  burgesses  twenty  to  be  common-council.    MS. 


1176  QUO  WARRANTO. 

the  better  government  of  the  corporation ;  and  the  presoit  bj-kw 
was  prejudicial,  inasmuch  as  it  confined  their  choice ;  for,  on  die 
terms  of  the  charter,  they  were  at  liberty  to  choose  out  of  the  bur- 
gesses at  large.     And  Lee^  C.  J.,  observed,  that  a  corporation  eouU 
not  alter  the  charter  as  to  the  persons  eligibky  neither  could  thej 
set  up  another  government  than  the  charter  had  prescribed  (t).    m 
a  by-law  extending  the  number  of  persons  eligible,  if  it  varies  the 
constitution  of  the  corporation  as  prescribed  by  the  diarter  is 
bad  (A).      And  upon  the  same  principle,  a  by-law  directing  that 
no  person  shall  be  elected  mayor  a  second  time  within  six  years, 
has  been  holden  to  be  void  (/).      A  by-law  made  by  a  part  of  the 
eorporation  to  deprive  the  rest  of  the  right  of  electing,  without  their 
assent,  is  bad.     Hence,  where  by  the  charter  the  power  of  electing 
common  councilmen  was  given  to  the  mayor,  jurats,  and  conunon- 
alty,  and  a  by-law  was  made  by  the  mayor,  jurmtSy  and  comrnon- 
council,  restraining  the  election   of  common  councilmen  to  the 
mayor,  jurats,  such  of  the  commonalty  as  were  of  the  conunon- 
eouncil,  and  sixty  others,  who  were  senior  common  freemen ;  the 
by-law  was  holden  to  be  bad  (m).      A  by-law  cannot  explain  a 
doubtful  charter ;    if  there   be  any  ambiguity  on  the  face  of  the 
charter,  it  is  the  province  of  the  court  to  expound  it  (n).     A  by- 
law which  gives  a  voice  in  the  election  to  any  person  to  whom  it  was 
not  given  by  the  constitution  of  the  borough,  is  bad  (o).    It  remains 
only  to  observe,  that  a  by-law  may  be  good  in  part,  and  bad  in  part, 
provided  the  two  parts  are  entire  and  distinct  from  each  other  (p). 
Although  there  do  not  remain  any  traces  of  a  by-law  in  the  corpo- 
ration books,  and  although  there  cannot  be  any  proof  given  of  the 
loss  of  it,  yet,  upon  evidence  of  constant  usage,  a  jury  may  be  di- 

(0  R,  T.  Phillipt,  Mayor  qf  Cmmutr'  (m)  R.  v.  Cutbutk,  Common  GnmeUmam 

then,  H.  22  Geo.  II.;  Trio.  22  &  23  Geo.  qfMaidMione,  E.  T.  8  Geo.  III.,  4  Burr. 

II.,  MS. ;  and  BalL  N.  P.  211,  8.  Cdted  2204  (14). 

in  3  Burr.  1836,  1838,  1839  (13).  (n)  R.  t.  Tucker,  E.  14  Geo.  U.,  B.  1^ 

{k)  R.  T.  Bumttead,  2  B.  &  Ad.  699.  MS. 

See  £.  T.  Atiwood,  4  B.  &  Ad.  481 ;  1  (o)  R.  ▼.  Bird,  13  East,  387. 

Ner.ft  M.  286.  {p)  Adm.  per  Lord  iGntyon,  C.  J.,  in 

(Q  R,  ▼.  Mayor  qf  Cambridge,  H.  23  R,  y.  Fitherwten  qf  Favertkem,  8  T.  R. 

Geo.  III.,  MS.  365. 


(13)  '*  This  case  was  argued  several  times,  and  settled  the  point,  that 
the  number  of  the  eligible  cannot  be  narrowed,  although  on  the  authority 
of  the  case  in  4  Rep.  78,  the  number  of  electors  may. '  TetBuUer,  J.,  in 
R,  V.  Mayor  of  Cambridge,  ubi  sup. 

(14)  See  also  R.  v.  Spencer,  3  Burr.  1827,  (the  same  corporation,) 
where  a  by-law  excluding  all  the  commonalty,  except  such  as  had  served 
the  office  of  churchwarden  and  overseer  for  one  year,  was  holden  void ; 
inasmuch  as  it  superadded  a  qualification  not  required  by  the  charter,  and 
which  had  no  relation  to,  or  connection  with,  their  corporate  character  or 
capacity. 
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rected  to  presume  its  existence  {q).  See  JR.  v.  Headj  4  Burr.  S518, 
and  R,  v.  Btrd^  13  East,  368,  where  defendants  pleaded  a  by-law 
not  now  extant  in  writing.  Sixty  years'  usage  has  been  considered 
as  evidence  of  a  by-law  (r). 


VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Evert  member  of  the  corporation  has,  as  such,  the  right  to 
inspect  the  books  belonging  to  the  corporation  for  any  matter  that 
concerns  himself,  although  the  corporation  are  not  parties  to  the 
dispute  which  renders  the  inspection  necessary ;  but  the  court  will 
not  grant  the  rule  generally,  but  only  to  inspect  the  particular  book 
in  which  the  information  sought  for  is  to  be  found  (s).  The  85th 
section  of  the  Municipal  Corporation  Act(t)  directs  that^  when 
councillors  are  elected,  *'  the  mayor  shall  cause  the  voting-papers  to 
be  kept  in  the  office  of  town-clerk  during  six  calendar  months  at 
the  least  after  every  such  election  ;  and  the  town-clerk  shall  permit 
any  burgess  to  inspect  the  voting-papers,  on  payment  of  1*.  for 
every  search."  Under  the  foregoing  clause,  the  town  clerk  is  not 
compellable  to  allow  two  persons  at  once  to  inspect  the  voting^ 

gipers,  or  to  give  two  of  them  to  one  person  at  the  same  time. 
ut  he  is  bound  (u)  to  allow  any  voter  who  brings  a  list  of  his  own 
to  compare  it  with  the  papers  produced  by  the  town-clerk,  and 
mark  it  according  to  what  he  finds  there.  In  an  action  for  the 
breach  of  a  by-law  restraining  persons  from  exercising  trades 
within  the  limits  of  a  corporate  city,  unless  they  become  freemen^ 
the  court  will  compel  the  corporation  (x)  to  allow  the  defendant  to 
inspect  the  by-law  in  the  corporation  books.  But  now,  by  the 
Municipal  Corporation  Act  (s.  14),  notwithstanding  any  custom  or 
by-law,  every  person  in  any  borough  may  keep  any  shop  for  the 
sale  of  all  lawful  wares  and  merchandizes  by  wholesale  or  retail  add 
use  every  lawful  trade,  &c.  for  hire,  gain,  sale,  or  otherwise  within 
any  borough. 


VII.  Of  the  Pleadings. 

A  QUO  WARRANTO  bciug  iu  the  nature  of  a  writ  of  right,  the 
defendant  cannot  plead  any  plea,  except  to  justify  or  disclaim  (y). 
Hence  he  cannot  plead  not  guilty  {z).      In  like  manner  he  cannot 

{q)  See  2  Vez.  330.  Comp.  2  B.  &  Ad.  129,  anie,  P*  1084. 

(r)  Per  Lord  Mantfield,  C.  J.,  in  Per-  (f)  5  &  6  WU.  IV.  c.  76. 

km  ▼.  Matter,  Warden,  Sfc,  of  the  Com-  («)  Per  Cur,,  IL  v.  Arnold,  4  A.  ft  E. 

pony  of  Cutleri  in  Hallanuhire,  in  the  663. 

CowUy  qf  York,  21  MS.   Serjeant  Hill,  (or)  JIarrieon  ▼.   WUOamt,  3  fi.  ft  C. 

p.  65.  162. 

(t)  R.  V.  Hottmen,  in  N.  upon  T.  Str.  (y)  Per  Hbit,  C.  J^  12  Mod.  22ft. 

1223.    And  aee  R.  ▼.  Merchant  Tailore'  (x)  lb. 
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plead  non  usurpavit  (a)^  or  that  he  did  not  usurp  the  office  in 
question.  This  appears  from  the  nature  of  the  charge,  which  calb 
on  the  defendant  to  show  by  what  authority  he  exercises  the  office 
in  question,  to  which  charge  the  pleas  of  not  guilty  and  non  usurpaoit 
do  not  afford  an  answer.  By  stat.  32  Geo.  III.  c.  58,  s.  1,  the 
defendants  to  any  information  in  the  nature  of  a  qtio  warranto^  for 
the  exercise  of  any  office  or  franchise  in  any  city,  borough,  or  town 
corporate,  whether  exhibited  with  leave  of  the  court  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on  behalf 
of  his  majesty,  and  each  and  every  of  them,  severally  and  respectivdy, 
may  plead,  that  he  or  they  had  first  actually  taken  upon  themselves, 
or  held  or  executed,  the  office  or  franchise  which  is  the  subject  of 
such  information,  six  years  (15)  or  more  before  the  exhibiting  of 
such  information,  such  six  years  to  be  computed  from  the  day  on 
which  such  defendant  was  actually  admitted  and  sworn  into  (ft)  such 
office  or  franchise;  which  plea  may  be  pleaded  either  singly,  or 
together  with  such  plea  as  they  might  have  lawfiiUy  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on  motion, 
shall  allow ;  and  if,  upon  the  trial  of  such  information,  the  issue 
joined  upon  the  plea  aforesaid  shall  be  found  for  the  defendants,  or 
any  of  them,  he  or  they  shall  be  entitled  to  judgment,  and  to  such 
costs  as  they  would  by  law  have  been  entitled  to,  if  a  verdict  and 
judgment  had  been  given  for  them  upon  the  merits  of  their  title. 
The  second  section  provides,  that  the  prosecutor  may  reply  a 
forfeiture,  surrender,  or  avoidance,  by  the  defendant,  of  the  office 
or  franchise  happening  within  six  years  before  exhibiting  of  the 
information,  whereon  the  defendant  may  take  issue,  and  shall  be 
entitled  to  costs  in  manner  aforesaid.  The  preceding  statute  having 
been  made  in  pari  materia  with  stat.  9  Ann.  c.  20,  is  confined  to 
corporate  officers  (c).  But  the  defendant  is  entitled,  by  this  act, 
to  plead  several  pleas,  although  the  limitation  of  time  does  not  form 
the  subject  of  one  of  his  pleas  (rf).  Where  the  plea  consists  of 
several  facts,  from  which  the  defendant  infers  that  he  is  entitled  to 
the  office,  the  replication  may  contain  a  denial  of  any  of  the  facts 
stated  in  the  plea ;  but  if  it  contain  merely  a  denial  of  the  inference 
drawn  by  the  defendant  from  those  facts,  it  will  be  bad ;  for  that 
amounts  merely  to  a  denial  of  the  law ;  for  the  judges  are  to  deter- 
mine whether  the  inference  drawn  by  the  defendant  is  fairly  drawn. 
In  an  information  against  the  defendant  for  usurping  the  office  of 
portreve,  defendant  showed  a  title,  and  concluded  his  plea,  "  and  so 

(a)  Qti««n  y.  Blagden^  10  Mod.  296.  cognized  in  R.  ▼.  M^Kay,  5  B.  &  C.  645, 6. 

{b)  See  R.  V.  Brooks,  8  B.  &  C.  323.  {d)  R.  v.  Autridge,  8  T.  R.  467. 

(e)  R,  y.  Riehardtonf  9  East,  469,  re- 


(15)  By  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23,  proceedings  by  quo  warranto 
against  mayor,  &c.  must  be  commenced  within  twelve  months.  See  ante, 
8.  III.  p.  1167 ;  and  see  stat.  6  &  7  Vict.  c.  89,  s.  5,  ante,  p.  1168. 
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he  says  that  he  did  not  usurp  in  manner  and  form  as  in  the  said 
information  is  alleged;"  the  coroner  replied,  that  he  did  usurp 
in  manner  and  form,  &c.  The  replication  was  adjudcred  to  be 
bad(0. 


VIII.  Evidence, 


Corporation  books  are  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publicly  kept  as  such,  and  the  entries  made 
by  the  proper  officers  (/) ;  not  but  that  entries  made  by  other 
persons  may  be  good,  as  if  the  town-clerk  be  sick,  or  refuse  to 
attend  ;  but  then  the  circumstances  under  which  the  entries  have 
been  made  must  be  proved.  Corporation  books  being  of  a  public 
nature,  examined  copies  of  the  entries  therein  may  also  be  given  in 
evidence :  and  consequently  the  court  will  not  enforce  the  production 
of  the  original  books  (y),  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  affidavit.  An  entry  in  the  public  books 
of  a  corporation,  is  not  evidence  for  them  (A),  unless  it  be  an  entry 
of  a  public  nature.  The  deed  of  a  corporation  cannot  be  eiven  in 
evidence,  without  some  evidence  that  the  seal  affixed  to  it  is  the 
seal  of  the  corporation.  It  is  not  necessary  to  prove  the  seal  of  a 
corporation  in  the  same  manner  as  the  seal  of  an  individual,  by 
producing  the  witness  who  saw  the  seal  affixed  ;  but  when  an 
mstrument  having  a  seal  affixed  to  it,  purporting  to  be  a  corporate 
seal,  is  produced  m  evidence,  it  is  necessary  to  prove  that' the  seal 
is  the  seal  of  the  corporation,  if  there  be  any  doubt  about  it,  other- 
wise any  instrument  with  a  seal  to  it  might  be  produced  in  court  as 
an  instrument  sealed  by  the  corporation  (t). 

In  quo  warranto  for  exercising  the  office  of  mayor,  upon  issue 
joined,  that  H.,  the  presiding  officer  at  defendant's  election,  was 
not  then  mayor;  the  title  of  H.  to  be  mayor,  and  not  merely 
whether  he  was  mayor  de  facto,  is  put  in  issue  (k) ;  and  evidence 
was  holden  to  be  admissible,  to  show,  that  H.  had  not  been  law;- 
fully  elected;  H.  being  then  dead,  but,  before  his  death,  an  informa- 
tion having  been  filed  against  him  for  usurping  the  office.  A  regular 
usage  for  twenty  years,  unexplained  and  uncontradicted,  is  sufficient 
to  warrant  a  jury  in  finding  an  immemorial  custom  (/).  A  custom 
for  the  steward  of  a  court-leet  to  nominate  certain  persons  to  the 
bailifi^,  to  be  summoned  on  the  jury,  is  a  good  custom  (m). 

(e)  R,  V.  Portreve  qf  Honiton  in  De-  (0  Per  Lawreitee,  J.,  MoUu  v.  7!lom. 

vontMre,  E.  1  Geo.  I.,  MS.  ton,  8  T.  R.  307. 

(/)  Per  Cur.,  R.  ▼.  Motkertell,  1  Sir.  (*)  R.  ▼.  W.  Smith,  5  M.  &  S.  271. 

93.  But  see  7  WUl.  IV.  &  1  Vict.  c.  78,  t.  1, 

(p)  Brocat  y.  Mayor,  Ste,  qf  London,  1  ante,  p.  1165. 

Str.  307.  (0  ^'  ▼•  Joliffef  2  B.  &  C.  64. 

(A)  Marriage  ▼.  Lawrence,  3  B.  &  A.  (m)  lb, 
142. 
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A  judgment  of  oister  may  be  given  in  evidence  to  prove  the 
ouster  of  a  third  person,  by  whom  the  defendant  was  admitted.  In 
a  quo  waizanto  to  try  defendant's  right  to  be  a  baili£P  of  Sear- 
borough  (n)  ;  in  setting  out  his  right,  he  showed  his  own  election 
under  Batty  and  Armstrong,  two  former  bailiffs,  alleging,  that  at 
the  time  of  his  election  they  were  baili&.  Among  many  other 
issues  the  coroner  took  this,  that  Batty  and  Armstrong  were  not 
bailiflb,  as  alleged  in  the  plea.  The  proof  of  this  issue  lying  upon 
the  defendant,  he  gave  general  evidence  of  the  election  and  r^t 
of  Battv  and  Armstrong.  And  to  encounter  that,  the  proeecntor 
gave  evidence  of  the  custom  of  the  borough  of  electing  hulifi,  and 
TOoduced  a  record  whereby  judgment  of  ouster  was  given  acainst 
Batty  and  Armstrong,  to  remove  them  from  the  office,  as  not  oeiiu 
duly  elected  to  it.  And  it  being  objected  on  the  trial,  that  this 
record  ought  not  to  be  read  against  the  defendant,  and  the  judge 
having  allowed  it  to  be  read,  and  left  the  whole  evidence  on  both 
aides  to  the  jury,  to  consider  whether  these  persons  were  bailiflb  or 
not,  and  the  issue  being  found  for  the  king,  defendant  moved  for  a 
new  trial ;  1st,  because  this  record  was  res  inter  alias  actCj  to  which 
the  defendant  was  neither  party  nor  privy,  and  so  illi  nocere  non 
debuit :  although  the  judgment  should  nave  been  obtained  by  defaulti 
mispleatling  ignorance  of  their  case,  or  even  by  collusion,  as  the 
defendant  was  a  stranger  to  it,  he  by  law  could  not  be  let  in  to 

Erevent  any  of  those  inconveniences,  and  therefore  it  ought  not  to 
ave  been  admitted  as  any  evidence  against  him,  but,  in  the  trial 
of  his  right,  should  have  been  totally  rejected.  2ndly,  that  the 
instances  where  records  between  other  parties  have  been  read,  are, 
in  cases  of  general  customs,  as  in  the  City  of  London  v.  Clerks^ 
Garth.  181,  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubtedly 
good  evidence,  amounting  to  no  more  than  payment  of  the  toll  by 
strangers,  which  is  always  allowed  as  evidence  to  prove  a  custom. 
But,  m  this  instance,  the  record  was  read  to  a  single  fact,  viz.  the 
election,  which  the  law  does  not  allow.  Lock  v.  Norbarney  3  Mod. 
141 ;  where  it  is  expressly  laid  down,  that  none  can  be  bound  by  a 
verdict  against  another  that  is  not  party  or  privy  to  it ;  as  the  heir 
of  the  ancestor,  or  the  like.  2ndly,  That  this  record,  as  read,  must 
necessarily  be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against.  Records  are  of 
80  high  a  nature,  that  there  can  be  no  averment,  much  less  parol 
proof  admitted  against  them  :  and,  therefore,  to  say  that  the  whole 
evidence  was  left  to  the  jury,  was  impossible ;  and  the  rather, 
because  the  credit  of  a  record  ought  not,  in  any  case,  to  be  sub- 
mitted to  tliera.  On  the  other  side  were  cited  Trials  per  Pais,  206 ; 
Skin.  15,  Brounker  v.  Sir  Robert  Atkins j  where  a  nonsuit  against  a 

Eredecessor  in  the  same  office  was  read  against  a  successor,  because 
e  came  in  privity,  as  an  heir  under  an  ancestor.     So  in  RumbaU  v. 

(ti)  R,  V.  Hthden,  E.  12  Geo.  II.,  MSS. 
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Norton^  upon  a  traverse  to  the  return  of  a  mandamus,  to 
plaintiff  a  bursess  of  Calne,  on  mm  fait  electa^  a  judgment  of  ouster 
against  one  of  the  plaintiff's  electors  was  given  in  evidence  againat 
the  plaintiff.  So  Mich.  13  Geo.  I.,  the  King  v.  Bulcoek^  on  a  trial 
of  quo  warranto  to  try  defendant's  right  to  be  a  mayor  of  South- 
ampton, a  judgment  of  ouster  against  his  predecessor  was  read 
against  him.  Besides,  it  was  objected,  that  several  other  nutterial 
issues  were  found  against  the  defendant ;  and,  therefore,  though 
this  evidence  oueht  not  to  have  been  given,  yet  the  party  ou^t  not 
to  have  a  new  trial.  Per  Cur,  This  evidence  seems  to  have  been 
rightly  admitted.  The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right ;  and  if  he  gives  evidence  of  the  right 
of  their  election,  can  that  be  better  disproved  than  by  a  judffment 
of  ouster,  wherein  such  election  is  declared  to  be  void!  Indeed,  this 
evidence  was  not  of  itself  conclusive,  but  might  have  been  repelled 
by  proving  fraud,  neglect,  or  any  other  circumstance  which  would 
have  abated  the  weight  of  the  judgment.  And  if  anything  ,of  that 
kind  had  appeared,  the  force  of  it,  as  to  the  defendant,  would  have 
been  greatly  lessened.  But  what  makes  this  case  still  plainer  is, 
that  defendant,  by  his  plea,  makes  title  imder,  and  takes  upop  hin^ 
self  to  justify,  their  election ;  and  therefore  ought  to  bQ  bound  by 
what  has  been  transacted  by  them.  And  if  this  evidence  bad  been 
erroneously  admitted,  yet  here  are  many  more  issues  found  against 
him,  to  which  no  objection  is  made ;  and  being  any  of  them  sufficient 
to  entitle  the  crown  to  a  judgment  of  ouster  against  defendant, 
there  is  no  colour  to  grant  a  new  trial  on  this  point.  And  for  these 
reasons  it  was  denied.  But  although  a  judgment  of  ouster  against 
one  corporator  is  admissible  a^inst  another,  deriving  title  throu^ 
him,  it  is  not  conclusive  (o).  The  insertion  of  the  name  of  a  town 
in  schedule  (A.)  of  the  Municipal  Corporation  Act,  is  primd  facie 
evidence  of  the  existence  of  a  municipd  corporation  there,  but  may 
be  rebutted  by  evidence,  that  the  name  had  been  inserted  in  the  act 
by  mistake ;  as  in  the  case  of  Gateshead  {p). 


IX.  Judgment. 

Bt  Stat.  9  Ann.  c.  20,  s.  5,  it  is  enacted  and  declared^  That  in 
case  any  person,  against  whom  any  information,  in  the  nature  of  a 
quo  warranto,  shall  be  exhibited  in  any  of  the  said  courts  (16),  shall 
be  found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into,  or 
unlawfully  holding  and  executing  any  of  the  said  offices  or  fran- 

(o)  21.  ▼.  Grhnett  5  Burr.  2598.  {p)  U.  v.  Greene,  1  Ner.  &  P.  681. 


(16)  Court  of  King's  Bench,  courts  of  sessions  of  counties  palatine,  or 
courts  of  grand  sessions  in  Wales. 
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chises,  it  shall  be  lawful  for  the  said  courts  respectiyely,  as  well  to 
give  judgment  of  ouster  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts,  respectivelyy 
may  give  judgment,  that  the  relator  shall  recover  his  costs  of  such 
prosecution :  and  if  judgment  shall  be  given  for  the  defendant,  in 
sdch  information,  he  shall  recover  his  costs  against  such  relator ; 
such  costs  to  be  levied  in  manner  aforesaid.  In  an  information 
against  defendant  for  exercising  the  office  of  mayor  of  Penryn,  it 
appeared,  that  by  the  letters  patent  of  incorporation  it  was  directed, 
that  the  mayor  elect,  before  he  should  be  admitted  to  execute  his 
office,  should  take  a  corporal  oath,  before  the  last  mayor,  for  the 
faithful  execution  of  his  office.  The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor ;  and  issue  being  taken  in  the  repli- 
cation, both  as  to  his  being  elected  and  sworn,  upon  the  trial,  the 
jury  found  that  he  was  elected,  but  that  he  was  not  sworn ;  and 
thereupon  judgment  of  ouster  was  given  {q)  in  B.  R.  Upon  writ 
of  error  (r)  brought  in  D.  P.,  it  was  insisted,  that  the  judgment 
was  erroneous ;  for  it  appeared  upon  the  record,  that  his  right  to 
the  office  was  established  by  the  verdict,  which  found  that  he  was 
elected  ;  and  yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff 
could  not  have  the  efiect  of  a  mandamus  to  be  sworn  in,  though  the 
legality  of  his  election  was  not  disputed,  and  though  no  time  was 
limited  by  the  charter  for  his  being  sworn  in,  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted  before  he 
was  sworn  in.  For  the  defendant,  in  error ;  it  was  contended,  that 
it  being  expressly  required  by  the  charter  of  incoi'poration,  that  the 
mayor  elect  should  take  the  oath  of  office,  before  he  should  be  ad- 
mitted to  execute  such  office,  it  became  necessary  for  the  plainti£^ 
in  order  to  make  his  justification  complete,  to  allege,  that  he  did 
accordingly  take  such  oath ;  and  this  allegation  having  been  falsified 
by  the  verdict,  the  justification,  being  entire,  was  destroyed,  and  he 
was  found  to  be  an  usurper,  and  consequently  subject  to  the  judg- 
ment of  ouster,  as  being  the  only  legal  judgment  in  this  case.  The 
judgment  of  the  Court  of  King's  Bench  was  affirmed  (17).  In  a 
subsequent  term,  viz,  E.  11  Geo.  I.,  Str.  625,  Pindar  having  applied 
for  a  mandamus  to  swear  him  into  the  office  to  which  he  had  been 
elected,  the  court  refused  to  grant  it,  in  consequence  of  the  judg- 
ment of  ouster,  which,  according  to  the  opinion  of  Raymond,  C.  J., 
did  away  the  election ;  and  he  thought,  that  without  a  new  election, 
since  the  judgment,  the  party  was  not  entitled  to  a  mandamus.    In 

(j)  R.  ▼.  Pindar t  Lord  Raym.  1447,      Mayor  of  Penryn. 
died  per  Cur.,  Str.  582,  8.  C,  case  of  the  (r)  2  Bro.  P.  C.  294,  Tomlins'  ed. 


(17)  The  judgment  was  affirmed  without  costs;  the  judges  having  deli- 
vered it  as  their  opinion,  that  costs  were  not  recoverable  in  this  case. 
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this  case,  Lord  Raymond^  Powys^  and  Fortescue^  Js. » concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had  been  given  in 
the  former  case ;  Raymond^  C.  J.  observing,  that  he  believed  no 
precedent  could  be  shown,  where  the  judgment  was  ever  entered  in 
any  other  manner.  And  Fortescuey  J.,  added,  that  a  quo  warranto 
was  the  king's  writ  of  right,  and  as  against  the  crown  want  of 
swearing  in  was  as  much  as  want  of  an  election  ;  the  jury,  therefore, 
having  found  in  effect,  that  he  had  no  title  to  the  office,  it  was  of 
course,  that  he  should  be  excluded  from  it  by  the  judgment  of  the 
court.  He  remarked,  also,  that  he  had  never  heard  of  any  other 
judgment,  and  that  it  was  reasonable  to  exclude  a  person  who 
appeared  to  have  no  title.  Reynolds ^  J.,  however,  expressed  an 
opinion,  that  there  ought  properly  to  have  been  a  judgment  of 
ouster,  quousquey  only,  upon  the  finding  of  the  jury,  in  R.  v.  Pindar. 
And  in  the  case  of  R.  v.  Clarke^  (2  East,  75,)  who,  having  been  ill 
sworn  in,  had  afterwards  disclaimed  upon  an  information  filed 
against  him  for  usurping  the  office ;  and  though  having  submitted  to 
a  judgment  of  complete  ouster,  he  was  held  to  be  concluded  from 
setting  up  again  his  original  right,  yet  Lord  Kenyon  intimated, 
that  there  might  have  been  a  judgment  quotuque  only  against  him. 
The  same  pomt  was  again  agitated  in  R,  v.  Courtenay,  9  East, 
246 ;  the  court,  however,  being  of  opinion,  that  the  defendant  had 
been  well  elected  and  sworn  in,  were  not  required  to  pronounce  any 
opinion  as  to  the  nature  of  the  judgment ;  but  they  said  that,  after 
diligent  search,  they  could  not  find,  upon  the  files  of  the  court,  any 
precedent  of  a  judgment  of  ouster  quousque.  In  the  case  of  The 
King  v.  JBiddle^  Str.  952,  the  defendant  confessed  an  usurpation 
during  part  of  the  time  charged  in  the  information ;  and  from  that 
time  insisted  on  an  election.  The  prosecutor  having  entered  up 
judgment  of  ouster;  the  court  ordered,  that  all  the  judgment, 
except  that  of  capiatur  pro  fine y  might  be  expunged,  observing,  that 
it  would  be  liard  that  a  subsequent  good  election  should  be  done 
away,  as  it  would  be  by  the  judgment  of  ouster.  And  they  distin- 
guished it  from  Pindar  s  case,  where  the  party  had  been  guilty  of 
an  usurpation  during  all  the  time  charged  in  the  information.  A 
quo  warranto  information  has,  of  late  years,  been  considered  merely 
in  the  nature  of  a  civil  proceeding ;  and  consequently  the  court  wiu 
grant  a  new  trial  («).  The  office  of  register  and  clerk  of  the  Court 
of  Requests,  at  Bristol,  which  was  created  by  statute,  is  not  an 
office  within  the  meaning  of  the  stat.  9  Ann.  c.  20  :  and,  therefore^ 
although  judgment  had  been  given  for  the  defendant  upon  a  quo 
warranto  for  using  that  office ;  yet  it  was  holden  (<)»  that  he  was  not 
entitled  to  costs.  So  the  office  of  bailiff  (the  retuming-officer),  in 
a  borough  sending  burgesses  to  parliament  (u),  but  not  a  town 
corporate. 

(»)  R.  ▼.  Franeitf  2  T.  R.  484.  («)  Borwgh    qf  Sioekbriigt,   IL   v. 

(0  -R.  V.  Hall,  1  B.  &  C.  237.  dtKay,  5  B.  &  C.  640. 
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p.  1205  ;  Right  of  Common,  p.  1206  ;  Tender  ef 
Amends,  p,  1207. 

3.  Of  the  Avowry  for  Rent  Arrear,  p.  1208;  Pleas  in 

Bar,  p.  1210  ;  Eviction,  p.  1210  ;  Non  Di$msii,  Non 
Tenuit,p.  1210;  Riens  in  Arrear,  p,  1211;  Tender 
of  Arrears,  p,  1212. 

4.  Property,  p.  1212. 
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5.  SiahUes: 

1.  Of  lAmitatwnM,  p.  \2\Z. 

2.  Of  Setoff,  p.  1213. 

IX.  Of  the  Judgment  : 

1.  For  the  Plmntifyp.  1214. 

2.  For  the  Defendant,  p.  1214. 

X.  Of  the  CosU,p.  1218. 


I.  In  what  Ccues  a  Replevin  may  be  nudntained. 

It  is  said,  in  3  Bl.  Com.  147,  that  a  replevin  is  founded  on  a  dia- 
tress  taken  wrongfully  and  without  sufficient  cause  (1) ;  whence  it 
may  be  inferred  that  the  learned  commentator  supposed  that  this 
remedy  was  confined  to  a  taking  by  distress.  But,  (as  it  was  justly 
remarked  by  Lord  Redesdale^  Ch.,  in  Shannon  v.  Shannon^  1  Sch.. 
&  Lef.  327,)  this  definition  of  replevin  is  too  narrow,  and  many  old 
authorities  will  be  found  in  the  books,  of  a  replevin  having  been 
brought  where  there  was  not  any  distress  (2).      The  writ,  as  was 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress,  replevin 
may  be  maintained,  yet  this  rule  is  not  universally  true ;  for  it  appears 
from  R.  V.  Monkhotise,  Str.  1 1 84,  that  the  court  directed  an  attachment  to 
be  issued  against  an  under-sheriff,  fbr  granting  a  replevin  of  goods  dis- 
trained on  a  conviction  for  deer-stealing.  So  a  replevin  will  not  lie  upon 
a  distress  made  for  a  duty  to  the  crown.  R.  v.  Oliver,  Bunb.  14.  Se0 
note  by  editor  of  Willes,  in  Pearson  v.  Roberts,  Willea,  672.  Bat  where 
the  plaintiff  brought  replevin  for  goods  levied  under  a  warrant  of  distreai^ 
for  an  assessment  made  by  a  special  sessions  under  the  Highway  Act^  13 
Geo.  III.  c.  78,  s.  47,  on  the  ground  of  the  premises,  for  whiim  he  was 
assessed,  being  situated  without  the  township  which  was  liable  to  repair 
the  road ;  the  court  refused  to  set  aside  the  proceedings.  Fenton  v.  Boyle, 
2  Bos.  &  Pul.  N.  R.  399.  Where  a  party  having  no  stock  in  trade,  is 
rated  as  an  inhabitant  of  a  parish,  his  remedy  is  by  appeal  to  the  quarter 
sessions.  Replevin  does  not  lie  for  a  distress  under  such  a  rate ;  far, 
being  an  inhabitant,  he  is  within  the  jurisdiction  of  the  justices,  and  the 
rate  is  a  question  of  amount  for  the  sessions.  Marshall  v.  PUman,  9 
Bingh.  595,  distinguishing  Milward  v.  Coffin,  2  Bl.  R.  1330,  where 
there  was  an  entire  want  of  jurisdiction.  See  post,  Sibbald  v.  Roderick, 
p.  1186. 

(2)  RepUgiare  est,  rem  apud  alium  deteniam,  eauiieme  lepiUmd  in- 
terpositd  redimere.  Spelm.  Gloss.  485.  Quant  les  biens  ou  chattels 
d'aucun  sent  prises,  it  avera  per  common  ley  un  breve  hors  de  Chancery 
commandant,  ^.  Doct.  Plac.  Replevin,  313.  Replevin  lies  of  all  goo£ 
and  chattels  unlawfully  taken.  Comyn's  Dig.  Replevin  (A.).  A  replevin 
is  a  judicial  writ  to  the  sheriff,  complaining  of  an  unjust  talmig  and  deten- 
tion of  goods  and  chattels.    Gilb.  Repl.  58.   Note,  by  the  learned  reportera 
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further  remarked  by  Lord  RedesdaUy  is  founded  on  a  taking,  and 
the  right  which  the  party  from  whom  the  goods  are  taken,  has  to 
have  tnem  restored  to  him,  until  the  question  of  title  to  the  goods 
is  determined.  The  person  who  takes  them  may  claim  property  in 
them  ;  and  if  he  does,  the  sheriff  cannot  deliver  the  gooos  until  the 
question  is  tried;  but  this  claim  of  property  can  be  made  only 
where  there  has  been  a  taking ;  and  it  appeared  to  him  that  the 
writ  of  replevin  was  calculated  in  such  cases  to  supply  the  place  of 
detinue  or  trover,  and  to  prevent  the  party  from  whom  the  goods 
were  taken  being  put  to  those  actions,  except  in  cases  where  the 
other  could  show  property.  In  a  recent  case  (a)  it  was  holden, 
that  replevin  will  lie  where  goods  have  been  taken  under  an  impro- 
per conviction  ;  for  as  was  observed  by  Parke,  B.,  though  in  ordi- 
nary practice  it  is  applied  only  to  a  distress  for  rent,  a  replevin  is  at 
conmion  law  a  remedy  applicable  in  all  cases  where  goods  are  impro- 
perly taken. 

A  replevin  lies  for  goods  and  chattels  only(i);  hence  it  cannot 
be  maintained  for  things  affixed  to  the  freehold.  In  a  replevin  for 
taking  goods  and  chattels  (c),  to  wit,  one  kiln,  &c,  of  the  plaintifl^ 
to  which  there  was  an  avowry  for  rent  in  arrear,  the  plaintiff,  in  his 
plea  in  bar,  said,  that  the  lime-kiln,  before  and  at  the  said  time, 
when,  &c.,  was  affixed  to  the  freehold  of  the  piece  or  parcel  of 

S'ound  on  which,  &c.,  and  as  such  was  by  law  exempt  from  any 
stress  for  the  arrears  of  rent  in  the  avowry  mentioned,  and  ought 
not  to  have  been  distrained  for  the  same,  &c.  To  this  plea,  the 
defendant  demurred  generally.  After  argument,  the  court  were  of 
opinion,  that  the  plea  in  bar  could  not  be  supported,  because  it  was 
a  departure  from  the  declaration.  That  the  declaration  treating 
the  lime-kiln  as  a  chattel,  might  possibly  be  true ;  because  lime 
may  be  burnt  in  a  portable  oven,  and  the  kiln  need  not  therefore 
necessarily  be  affixed  to  the  freehold  ;  but  as  the  plea  in  bar  stated 
it  to  be  affixed  to  the  freehold,  it  was  inconsistent  with  the  declara- 
tion. 

Where  some  poor-rates  had  not  been  duly  published  on  the 
Sunday  following  the  allowance,  according  to  stat.  17  Geo.  II.  c. 
S,  s.  1,  and  a  warrant  of  distress  issued  for  a  single  sum  made  up  of 
these  rates  and  of  others  which  were  regular ;  it  was  holden  (rf), 
that  the  warrant  did  not  justify  the  distress ;  and  the  replevin 
which  had  been  brought  for  taking  cattle  under  the  warrant  was 

[a)  George y.Chambert.ll  M. &  W.  149.  (d )  Sibbald  v. Roderick,  II  A.  &  £.  38 

[b)  1  Inst.  145,  b.  3  P.  &  D.  106, 
c)  NibM  T.  Smith,  4  T.  R.  504. 


of  the  Irish  Chancery  Cases,  temp.  Lord  Redesdale.  See  also  Bull. 
N.  P.  B.  9,  0.  4. — **  Replevin  may  be  brought  in  any  case  where  a  man 
ha3  had  his  goods  taken  from  him  by  another."  See  also  1  Inst.  145,  b., 
and  Oeorge  v.  Chambers,  II  M.  &  W.  149. 
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sustained,  although  it  was  objected,  that  the  plaintiff  should  have, 
appealed. 


II.  Of  the  Proceedings  in  Replevin  at  Common  Law^  and  the 

Alterations  made  therein  by  Statute. 

At  the  common  law  (0),  the  proceedings  in  replevin  commenced 
with  suing  out  of  the  Court  of  Chancery  a  writ  or  replevin,  directed 
to  the  sheriff  of  the  county  where  the  distress  was  taken.  Gene- 
rally, writs  directed  to  the  sheriff  gave  him  a  ministerial  power 
only  ;  but  the  writ  of  replevin  was  in  the  nature  of  a  justicies^  not 
returnable,  and  gave  the  sheriff  a  judicial  authority  to  determine,  in 
the  county  court,  the  matter  in  question  between  the  parties.  Thus 
distinguished  from  other  writs,  it  was  called  festinum  remedium^  a 
speedy  remedy ;  but,  notwithstanding  the  aavantage  accruing  to 
the  subject,  from  the  circumstance  of  its  being  a  justicial  writ,  it 
was  frequently  attended  with  so  much  delay  as  to  require  the  inter- 
position of  the  legislature.  This  delay  arose  from  several  causes : 
1.  From  the  necessity  of  an  application  to  Chancery,  when  the 
distress  was  taken  in  a  distant  part  of  the  kingdom.  To  obviate 
this  inconvenience,  it  is  provided  by  stat.  52  Hen.  III.  (comimonly 
called  the  statute  of  Marlebridge,)  c.  21,  that  if  the  beasts  (3)  of 
any  person  are  taken  and  unjustly  detained,  the  sheriff,  after  com- 
plaint made  to  him,  may  deliver  them  without  the  hindrance  or 
refusal  of  the  person  who  shall  have  taken  the  beasts.  This  statute 
extends  to  goods  distrained  for  a  poor-rate,  and  the  sheriff  must 
replevy  such  goods  (/)  upon  being  required ;  and  an  action  may  be 
maintained  against  him  for  refusing  to  do  so.  To  make  this  remedy 
more  effectual,  and  to  render  the  delivery  of  distresses  more  expe- 
ditious, it  is  enacted  by  stat.  1  &  2  Ph.  &  Ma.  c.  12,  s.  3,  tnat 
"  Every  sheriff  of  shires,  not  being  cities,  or  towns  made  idiires, 
shall,  at  his  first  county  day,  or  within  two  months  next  after  he 
has  received  his  patent  of  office,  appoint  and  proclaim,  in  the  shire- 
t6>\ii,  four  deputies  at  the  least,  dwelling  not  above  twelve  miles  one 
from  the  other,  who  shall  have  authority,  in  the  sheriff's  name,  to 
make  replevins  and  delivery  of  distresses,  in  such  manner  and  form 
as  the  sheriffs  may  and  ought  to  do.  By  force  of  the  statute  of 
Marlebridge  (ff)^  (52  Hen.  III.  c.  21,)  the  sheriff  may  hold  plea  in 
replevin  by  plaint  of  any  value,  and  this  plaint  may  be  taken  out  of 

(0  2  Inst.  140.  440. 

(/)  Sabounn  t.  Marshall,  3  B.  &  Ad.  Qf)  2  Inst.  139. 


(3)  The  word  in  the  statute  is  "  averia,"  "  beasts ;"  but  it  is  usual  for 
the  sheriff  to  hold  plea  of  replevin  by  plaint  of  other  goods  and  chattels  as 
well  as  cattle. 

VOL.  II.  2  k 
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the  county  court  (A),  and  replevin  made  immediately  (t)  (4).  But 
it  is  incumbent  on  the  sheriff  to  enter  the  plaint  at  the  next  county 
court,  in  order  that  it  may  appear  on  the  rules  of  the  court.  Thw 
statute  does  not  extend  to  hundred  courts.  The  hundred  courts 
which  derives  its  authority  from  the  county  court  (A),  cannot  pre- 
scribe to  grant  replevins  bv  plaint  by  its  steward  out  of  court ;  for, 
at  common  law,  the  sheriff  could  only  replevy  by  writ  in  his  county 
court.  But  this  decision  is  to  be  confined  to  replevins  in  hundred 
courts,  which  courts  are  all  ejtudem  generis^  and  owe  their  iurisdio- 
tion  to  the  common  law,  and  does  not  furnish  a  rule  for  replevins  in 
other  courts  which  owe  their  origin  and  jurisdiction  to  charters  from 
the  crown,  and  in  which,  pleas  of  replevin  upon  plaint,  and  without 
writ,  may  be  maintained  (/).  The  proceeding  by  replevin  by  plaint 
under  the  statute  has  superseded  the  replevin  by  writ.  The  obser^ 
vations,  therefore,  made  in  this  chapter,  with  respect  to  the  method 
of  prosecuting  replevin,  must  be  understood  with  reference  to  the 
replevin  by  punntj  except  where  the  proceeding  by  torit  is  expresaly 
mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded  from  the 
fllierifis  not  being  able  to  enter  a  liberty  without  a  non  omittagf 
^here  the  distress  was  taken  and  impounded  within  any  liberty 
which  had  return  of  writs,  and  the  bailiff  of  such  liberty  did  not  pay 
BXsj  regard  to  the  warrant  of  the  sheriff.  The  statute  of  Marie- 
bridge  has  removed  the  necessity  of  suing  out  the  non  omittaM^  but 
still  the  sheriff  must  make  a  warrant  to  the  bailiff  of  the  liberty 
before  he  can  enter. 

3.  The  same  cause  of  delay  as  that  last  mentioned  was  experi- 
enced in  cases  where  the  distress,  though  not  taken  within  a  liberty, 
yet  was  impounded  within  it.  By  force  of  the  statute  of  Marie- 
bridge,  the  sheriff  may  in  this  case  enter  the  liberty  immediately, 
even  without  previously  issuing  a  warrant. 

(A)  2  Inst.  139.  Raym.218;  Carth.382;  Salk.580;  SUn- 

(i)  1  Inst.  145,  b. ;  2  Inst.  139.  ner,  674,  S,  C.  ^ 

{k)  HalM  T.  Byrt,  5  Mod.  248 ;  Lord  (/)  WiUon  t.  Hobday,  4  M.  &  S.  120. 


(4)  This  position,  which  is  to  be  found  in  2  Inst.  139,  is  not  warranted 
by  21  Edw.  IV.  c.  66,  there  referred  to.  But  it  is  said  in  Broke,  Repl.  pi. 
46,  to  be  the  best  opinion.  The  reason  assigned  for  it  by  Sir  Edw.  Gow^ 
is,  "  that  it  would  militate  against  the  scope  of  the  statute,  that  the  owner 
of  the  beasts  should  be  deprived  of  the  use  of  them,  until  the  day  on  which 
the  county  court  is  holden."  The  same  doctrine  is  laid  down  in  I  Inst. 
145,  b. 
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III.  Of  the  Duty  of  the  Sheriff  in  the  JExecution  of  the  Heplevin, 
p.llSd;  Of  the  Pledges,  p.  1189  ;  Bond  from  the  Party 
replevying,  p.  1189;  Sureties  under  the  Stat.  11  Geo.  II. 
c.  19,5.  2S,p,  1190. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the  sheriff  at 
the  common  law,  in  all  actions,  to  take  from  the  plaintiff  pledges  for 
the  prosecution  of  his  suit.  This  duty  was  the  same  in  replevin ; 
but  as  these  pledges  were  only  answerable  for  the  amerciament  to 
the  king,  pro  fatso  clamore,  if  the  plaintiff  did  not  prevail  in  the 
suit,  they  were  found  insufficient  for  the  security  of  the  defendant 
in  replevin,  inasmuch  as  if  the  party  distrained  upon,  either  sold  or 
eloigned  the  distress  after  the  replevy,  the  defendant  was  wholly 

!revented  from  reaping  any  advantage  from  an  award  of  a  return, 
'o  remedy  this  mischief,  the  stat.  Westm.  2  (13  Edw.  I.),  c.  2,  re- 
quires the  sheriff,  before  he  makes  deliverance  of  the  distress,  to 
take  from  the  plaintiff  not  only  pledges  for  the  prosecution  of  the 
suit,  but  also  for  the  return  of  the  beasts,  if  a  return  be  awarded. 
And  if  the  sheriff  take  pledges  in  any  other  manner,  he  is  to  answer 
for  the  price  of  the  cattle  to  the  distrainors ;  and  if  the  bailiff  has 
not  wherewith  to  make  restitution,  it  is  to  be  made  by  his  superior. 
The  course  pursued  by  sheriflb,  or  other  officers  making  replevins,  in 
carrying  into  effect  the  provisions  of  this  statute,  does  not  appear  to 
have  been  uniform.  Two  different  methods  have  been  adopted  by 
them,  for  the  protection  of  the  defendant.  The  first  method  has 
been  to  take  a  bond  from  the  pledges  conditioned  for  the  appearance 
of  the  party  replevying  at  the  next  county  court  (i»),  for  tus  prose- 
cuting nis  suit  with  e&ct,  and  making  return  of  the  distress,  if  tl^ 
return  should  be  adjudged.  In  taking  this  security  (n),  the  sheriff 
has  been  considered  as  pursuing  the  directions  of  the  statute ;  for 
the  word  pledges  has  been  holden  to  be  synonymous  with  sureties. 
The  other  meUiod  has  been  to  take  a  bond  from  the  party  replemf- 
iug  (5) ;  the  condition  of  which  is  similar  to  the  former,  viz.  tliat  the 
obligor  will  appear  at  the  next  county  court,  and  then  and  there 
prosecute  his  suit  with  effect,  and  also  that  he  will  make  return  of 
the  beasts,  if  return  thereof  be  adjudged  by  law  (6).     Although  the 

(m)  Dalton'8  Shff.  439.  Dalton't  Shff.  438. 

(»)  Lord    RaTiD.    278  ;    Lutw.    687 ; 


(5)  I  have  not  been  able  to  disoover  the  origin  or  first  introduction  of 
these  securities,  and,  consequently,  I  cannot  ascertain  which  is  the  most 
ancient.  The  usage  has  been  not  to  take  both  securities  at  the  same 
time,  but  the  sheriff  has  exercised  his  discretion  in  taking  either  one  or  the 
other,  as  seemed  most  convenient.  The  bond  from  the  party  replerjing 
has,  I  believe,  been  most  generally  adopted. 

(6)  "  In  all  replevin  bonds  there  are  several  itukpendmi  conditions ; 
one  to  prosecute,  another  to  retnm  the  goods  replevied,  and  a  third  to 

2k2 
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statute  of  Westm.  2,  c.  2,  is  entirely  silent  as  to  a  bond  from  the 

Cirty  replevying,  yet  it  has  been  decided  that  bonds  of  this  kind  are 
wful  (o),  and  if  the  condition  be  not  performed,  an  action  may  be 
brought  on  them.  It  does  not  appear  that  the  sum  in  which  tnese 
securities,  viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  should  be  taken,  has  ever  been  ascertained.  To  provide, 
therefore,  a  more  effectual  security  for  defendants,  by  fixing  the 
responsibility  of  the  sureties,  and  to  prevent  vexatious  replevins  in 
cases  of  distress  for  rent  arrear^  it  is  enacted  by  stat.  II  Geo.  II.  c. 
19,  s.  2S,  ^'  that  sherifife,  and  other  officers  having  authority  to  grant 
replevins,  shall  (7%  in  every  replevin  of  distress  for  renty  tefore  any 
deliverance  of  the  distress,  take  in  their  own  names  from  the  plaintiff 
and  two  responsible  persons,  as  sureties,  a  bond  in  double  tne  value 
of  the  goods,  conditioned  for  prosecuting  the  suit  with  effect,  and 
without  delay,  and  for  duly  returning  the  distress  in  case  a  return 
shall  be  awarded."  The  statute  then  proceeds  to  authorize  the 
sheriff  or  other  officer  to  assign  such  bond  to  the  avowant,  or  person 
making  cognizance,  who  may  maintain  an  action  upon  it  m  the 
superior  courts  (p  ),  in  the  event  of  its  being  forfeiteo.  A  replevin 
bond  may  be  taken  and  assigned  by  any  omcer  who  has  power  to 
grant  replevins ;  and  it  has  been  holden  (9),  that  one  of  the  sheriflBb 
of  London  has  such  power,  without  his  companion,  and  may  there- 
fore take  and  assign  replevin  bonds.  Replevin  bond  may  be  assigned 
to  avowant  only  (r),  without  cognizors,  by  this  statute.  The  avow- 
ants  are  the  parties  interested,  and  person  making  cognizance 
merely  a  man  of  straw.  Both  avowant  and  person  making  cogni- 
zance may  make  an  assignment  of  the  bond,  and  sue  jointly  on  it  («). 
In  this  action,  if  the  declaration  state  that  the  plaintiff,  as  bailiff  of  one 
J.  S.,  distrained,  &c.,  it  is  sufficient,  without  stating  that  the  plain- 
tiff, at  the  time  of  the  assignment  of  the  bond,  was  either  avowant 
or  person  making  cognizance  in  the  suit  in  replevin  (t).    Although 

(0)  Blackeit  v.  Criitop,  1  Lord  Raym.  (r)  Archer  and  others,  Aseigneee,  ^. 

278.  V.  Dudley  and  oihere,  B.  R.,  E.  22  Geo. 

(p)  Diaa  t. Freeman,  5  T.  R.  195.  III.,  B.  P.  B.  186,  Dampier  MSS.,L.  I.  L. 

{q)  Thon^on  t.  Farden,  1  M.  &  Gr.  (t)  Phillipt  y.  Price,  3  M.  &  S.  180. 

535 :  1  Scott's  N.  R.  275.  (0  Dias  v.  Freeman,  5  T.  R.  195. 


indemnify  the  sheriff ;  and  a  breach  may  be  assigned  upon  any  of  these 
distinct  conditions."  Per  Lee,  C.  J.,  delivering  the  opinion  of  the  court 
in  Morgan  v.  Griffith,  M.  14  Geo.  II.  B.  R.,  7  Mod.  380,  Leach's  ed., 
dted  by  Holroyd,  J.,  delivering  Judgment  in  Perreau  v.  Bevan,  5  B.  &  C. 
302.  Or  the  breach  may  be  assigned  thus  :  ''  that  defendant  did  not  pro- 
secute his  suit  with  effect,  and  hath  not  made  return."  Phillips  v.  Price, 
3  M.  &  S.  180. 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bond,  according  to  the 
directions  of  this  statute,  the  courts  will  not  grant  an  attachment  against 
him,  such  negligence  not  being  an  abuse  of  any  process  of  the  courts. 
TwelU  V.  Colvilie,  WUles,  375 ;  R.  v.  Lewis,  2  T.  R.  617. 


REPLEVIN.  1191 

the  bond  be  executed  by  one  of  the  sureties  only,  it  is  still  available 
by  the  sheriff  against  such  surety  («).  In  Chapman  y.  Butcher^ 
Carth.  248,  the  plaint iif  in  replevin  had  given  a  bond  to  the  bailiflb 
of  the  borough  of  New  Windsor,  conditioned  to  prosecute  his  suit 
with  effect  in  the  court  of  record  of  that  borough,  and  to  make 
return,  if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the  defen- 
dant, which  was  afterwards  reversed  in  the  Court  of  King's  Bench, 
on  error,  and  a  new  judgment  was  given  that  the  plaint  should 
abate,  and  that  the  defendant  should  have  a  return.  An  action  was 
brought  on  the  bond,  and  it  was  holden  a  lawful  bond  (:r),  and  the 
court  said^  that  it  was  the  common  course  to  take  such  bonds.  With 
respect  to  the  condition,  it  was  determined,  that  it  was  not  confined 
to  a  prosecution  in  the  court  of  Windsor,  but  extended  to  the  pro- 
secution of  a  writ  of  error  in  the  King's  Bench,  for  that  was  part  of 
the  suit  commenced  below  :  and  by  the  words,  ^*  if  a  return  should 
be  adjudged  by  law,**'  the  condition  was  not  confined  to  the  judgment 
of  any  particular  court  (8),  for  which  reasons  the  court  ^ve  judg- 
ment for  the  bailif&,  the  obligees.  So  where  the  condition  of  the 
replevin  bond  was  to  appear  in  the  county  court  (y)  and  then  and 
there (9)  to  prosecute  with  effect;  it  was  holden,  that  the  word 
then  and  there  related  to  so  much  of  the  prosecution  as  should  be  in 
the  county  court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior 
court,  to  which  the  cause  had  been  removed.  Where  the  defendant 
had  permitted  two  years  to  elapse  without  taking  any  steps  in  the 
replevin  cause ;  it  was  holden  (j?),  that  the  bond  was  forfeited,  and 
that  the  obligee  might  recover,  although  he  had  not  signed  any 
judgment  of  non  pros  in  the  county  courts.     A  plaintiff  in  reple- 

(u)  AuMien  v.  Hayward^  2  Marsh.  352 ;  (y)  Voughon    v.  NorrUf    Ca.    Temp. 

7  Taunt.  28;  8.  C,  by  the  name  ofAutten  Hardw.  137. 

T.  Howard,  (z)  Ajtford  v.  Ptrrett,  4  Bingh.  586. 

(x)  See  also  Fortesc.  210,  11. 


(8)  "  To  prosecute  with  effect,  the  plaintiff  must  not  only  proceed  to  a 
decision  of  the  suit,  but  must  have  success  in  it,  or  he  does  nothing ;  and 
it  is  not  a  completion  of  the  condition  to  have  levied  a  plaint  in  the  county 
court  :  for  the  words  extend  to  all  the  proceedings,  from  the  original  to 
the  conclusion  of  the  action,  as  well  in  the  court  below  as  in  the  superior 
court,  by  re,  fa,  to,,  which  is  the  case  in  Carth.  249."  Per  Lee,  C.  J., 
delivering  the  opinion  of  the  court  in  Morgan  v.  Griffith,  7  Mod.  380, 
Leach's  ed.  See  a  copy  of  Mr.  Ford's  note  of  this  case,  in  Sent.  Hill's 
MS.,  vol.  27,  p.  178.  "The  failure  of  prosecuting  the  suit  with  success 
is,  we  think,  a  failure  of  prosecuting  the  same  with  meet."  Per  Holroyd, 
J.,  delivering  judgment  of  court  in  Perreau  v.  Sevan,  5  B.  &  C.  300. 

(9)  See  Jackson  v.  Ilanson,  8  M.  &  W.  477,  post,  p.  1192,  from  whidi 
it  appears  that  these  words  are  improper.  Per  Lord  Dennum,  C.  J.,  in 
Morris  v.  Matthews,  2  Q.  B.  293 ;  1  G.  &  D.  677. 
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vin  (a),  who  does  not  use  due  diligence  in  prosecuting  the  suit,^  is 
guilty  of  a  breach  of  that  part  of  the  condition  of  the  bond  which 
requires  him  to  prosecute  without  delay,  even  though  it  may  not 
wpear  that  the  suit  is  determined.  Plaintiff  in  replevin  having 
given  a  bond  to  prosecute  his  suit  with  effect  (6),  levied  a  plaint 
against  the  defend^it,  who  obtained  an  injunction  to  stay  proceed* 
ings  until  a  certain  day,  on  which  the  plaintiff  in  replevin  died ;  it 
was  adjudged,  that  the  plaintiff  had  prosecuted  his  suit  with  efiect, 
there  not  having  been  either  a  nonsuit  or  a  verdict  against  him ; 
and  Holt^  C.  J.,  compared  it  to  the  case  of  a  recognizance  on  a  writ 
of  error,  which  was  to  prosecute  with  effect ;  there,  if  the  plaintiff 
was  not  nonsuit,  nor  the  judgment  af&nned,  the  recognizance  was 
not  forfeited.  But  where  the  breach  assigned  was,  that  defendant 
did  not  appear  at  the  next  county  court,  and  then  and  there  pro- 
secute his  suit  with  effect :  it  was  holden,  ill  assigned ;  for  it  is 
consistent  with  the  averments  in  that  breach,  that  the  suit  might 
have  been  begun  at  the  first  county  court,  and  be  still  pending  (c). 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the  next 
county  court,  and  there  prosecuted  tJie  suit  according  to  the  form 
and  cTOct  of  the  condition,  and  that  the  suit  is  still  depending  and 
undetermined  {d).  A  declaration  on  a  replevin  bond,  after  alleging 
that  the  plaint  was  removed  into  the  court  above,  that  the  defendant 
avowed,  and  that,  the  plaintiff  in  replevin  having  omitted  to  plead 
to  the  avowry,  a  judgment  for  a  return  was  awarded,  averred,  that 
the  plaintiff  in  replevin  did  not  prosecute  his  suit  with  effect.  A 
plea  that,  after  the  judgment  for  a  return,  a  writ  to  inquire  of  the 
arrear  of  the  rent  and  the  value  of  the  cattle,  goods,  &c.  distrained, 
was  prayed  by  the  avowant,  granted,  and  executed,  and  that  there- 
upon avowant  had  judgment  to  recover  the  arrear  of  rent  found, 
together  with  a  sum  for  his  costs  and  damages ;  was  holden  (e)  ill 
on  demurrer.  In  an  action  brought  by  the  assignee  of  a  replevin 
bond  (/),  where  it  did  not  appear  on  the  face  of  the  declaration, 
that  the  plaintiff  was  avowant,  or  person  making  cognizance,  the 
court  referred  to  the  replevin  suit,  which  was  of  record  in  the  same 
court,  for  the  purpose  of  ascertaining  the  fact,  the  declaration  con- 
cluding prout  patet  per  recordum.  The  breach  assigned  in  the 
declaration  ougnt  to  pursue  the  condition  of  the  bond ;  but  it  is  not 
necessary  that  it  should  extend  any  further  {g).  The  sureties  are 
liable  only  to  the  amount  of  the  penalty  in  the  bond,  and  costs  of 
suit  on  the  bond  (h).     They  will  not  be  discharged  by  time  beii^ 

(a)  Harriwn  v.  WardU,  5  B.  &  AcL      293;  1  G.  &D.  677. 

146;    2  Nev.  &  M.  703,  recognized   by  (<f)  \8racir6n6«ry  v.  Petf,  12  Bast,  585. 

Undal,  C.  J.,  in  Rider  y.  Bdwards,  3  M.  (e)  Tumor  v.  Turner,  2  Brod.  &  Bing^ 

8l  Gr.  207 ;  3  Scott's  N.  R.  456.  107. 

(b)  Duke  of  Ormond  x,  Bierfy,  Garth.  (/)  Barker  v.  Horttm,  C.  B.  17  Geo. 
519,  and  12  Mod.  380.  XL,  WiUes,  460. 

(c)  Jackacn  v.  Hanson,  8  M.  &  W.  477,  (y)  5  T.  R.  195. 

recog;nized  in  MorrU  v.  Matthew$,  2  Q.  B.  {h)  H^ord  v.  Alger,  1  Taunt.  218. 
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given  to  the  plaintiff  in  replevin  (t),  nor  by  the  execution  of  a  writ 
of  inquiry  (A)  under  the  stat.  17  Car.  II.  c.  19,  s.  23.  But  where 
the  suit  was  referred,  and  it  was  agreed  between  the  plaintiff  and 
defendant,  without  the  privity  of  the  sureties,  that  the  bond  should 
stand  as  a  security  for  the  award ;  it  was  holden  (Q,  that  the  sure- 
ties were  discharged.  The  avowant,  by  having  elected  to  proceed 
under  the  stat.  17  Car.  II.  c.  7,  is  not  confined  to  his  execution 
under  the  statute,  but  may  proceed  upon  the  replevin  bond,  if  it  has 
been  assigned,  or  against  the  sheriff  for  his  neghgence  for  the  loss  of 
it,  notwithstanding  what  is  stated  to  have  been  said  by  Bathwrst^  J., 
in  Cooper  v.  Sherbrooke,  2  Wils.  117,  that  "by  stat.  17  Car.  II. 
c.  7,  the  legislature  intended  tliat  the  proceedings  upon  that  statute 
by  writ  of  inquiry,  fieri  facias,  and  elegit,  should  be  fiinal  for  the 
avowant  to  recover  his  damages,  and  that  the  plaintiff  should  keep 
his  cattle,  notwithstanding  the  course  of  awarding  a  writ  de  retomo 
habendo^  which  is  a  right  judgment :  for  the  statute  has  not  altered 
the  judgment  at  common  law,  but  only  gives  a  further  remedy  to 
the  avowant."  The  Court  of  Common  Pleas,  in  Turnor  v.  Turner^ 
decided  contrary  to  that  doctrine  of  Bathurst^  J.  See  5  B.  &  C. 
303,  4,  per  Holroyd^  J.,  delivering  judgment  of  court  in  Perreau  v. 
Bevan,  When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  habendo,  that  the  cattle 
are  eloigned,  the  defendant  may,  if  the  sheriff  has  not  taken  any 
pledges  (m),  or,  what  amounts  to  the  same  thing,  has  taken  such 
as  are  insufficient  (n),  immediately,  without  any  previous  proceed- 
ings (10),  commence  an  action  on  the  case  (o)  a^unst  the  sheriff; 
in  which  action,  (since  the  11  Geo.  II.  c.  19,  s.  23,)  in  cases  of  a 
distress  for  rent  arrear,  three  different  resolutions  have  taken  place 
with  respect  to  the  extent  of  the  sheriff's  liability.  The  first 
case  (p)  decided,  that  the  statute  11  Geo.  II.  c.  19,  s.  23,  had 
not  enlarged  the  responsibility  of  the  sheriff,  and  that  the  value  of 
the  goods  distrained  ought  to  be  the  measure  of  the  damages 
against  him,  as  it  was  under  the  stat.  Westm.  2  (13  Edw.  I.  c.  2). 
In  the  second  case  (9),  it  was  resolved,  that  as  the  proceeding 
against  the  sheriff  was  an  action  on  the  case  for  a  culpable  neglect 

(i)  Moore  v.  Bowmaier,  2  Marsh.  81 ;  400 ;  7  Mod.  387,  Leach's  ed.  t  BuU.  N. 

6  Taunt.  379,  5'.  C,  P.  60,  8,  C. 

(k)  TWmor  t.  Turner,  2  Bmd.dL  Bingfa.  (0)  This  method  of  proceediiii^  agafaitk 

107.  the  sheriff  was  settled,  after  modi  debate^ 


(I)  Archer  v.  Hale,  4  Bingh.  464.  in  Route  y.Pattereom, 

(m)  Moyter  v.  Gray,  Cro.   Car.  446  ;  (p)  Yea  v.  Lethbri 

Anon.,  Sir  W.  Jones,  278.  (q)  Qmeamen  ▼.  Letkhridg;  2  H.  BL 


1)  Moyeer  v.  Gray,  Cro.  Car.  446  ;  (p)  Yea  v.  Lethkridge,  4  T.  R.  433. 

«.,  Sir  W.  Jones,  278.  0 

(n)  Route  v.  Patterton,  16  Vin.  399,       36. 


(10)  Formerly,  where  the  sheriff  had  taken  insufficient  pledges,  it  was 
the  practice  to  proceed  in  the  first  instance  hy  ^re  faeioBf  against  the 
pledges.  A  detailed  account  of  this  method  is  given  in  the  1st  ToL  <si 
Seijt.  Wms.  ed.  of  Saunders,  p.  195,  a.  n.  (3),  and  Gilb.  Repl.  cap.  2, 
s.  VII.  4. 
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of  duty,  the  plaintiff  was  entitled  to  recover  a  full  compensation  for 
the  injury  sustained  by  him  in  consequence  of  that  neglect,  although 
such  compensation  exceeded  double  the  value  of  the  goods  dis- 
trained :  but  in  the  third  determination  (r) ;  it  was  holden,  that  the 
sheriff  should  not  be  liable  any  further  than  the  sureties  would  have 
been,  if  he  had  done  his  duty,  and  taken  a  bond,  and  they  had  been 
sufficient ;  and  that,  as  the  responsibility  of  the  sureties  was  limited 
by  the  statute  to  double  the  value  of  the  goods  distrained,  that  sum 
ought  to  be  the  measure  of  the  damages :  and  this  decision  has 
since  been  recognized  in  Paul  v.  Goodluck^  2  Bingh.  N.  C.  220 ; 
where  it  was  holden,  that  inasmuch  as  the  two  sureties  together 
are  liable  only  to  the  amount  of  the  penalty  of  the  bond,  in  case 
against  the  sheriff  for  taking  insufficient  sureties,  he  is  liable  to  the 
extent  only  of  the  penalty  of  the  bond  given  by  the  sureties.  In 
this  action,  some  evidence  must  be  given  by  the  plaintiff  of  the  in- 
sufficiency of  the  pledges,  but  very  slight  evidence  is  sufficient  to 
throw  the  burthen  of  proof  on  the  sheriff  (^).  It  has  been  holden, 
that  the  sheriff  is  not  bound  to  warrant  the  sufficiency  of  the 
pledges;  and  that  if  they  are  apparently  responsible (/),  it  is 
enough.  But  the  sheriff  is  to  exercise  a  reasonable  discretion  in 
decimng  upon  the  sufficiency  of  the 'sureties.  He  is  not  bound  to 
ffo  out  of  the  office  to  make  inquiries ;  but  if  the  parties  are  un- 
known to  him,  he  ought  to  require  information  beyond  their  own 
statement,  as  to  their  sufficiency.  It  is  for  the  jury  to  decide  whether 
he  has  exercised  a  reasonable  discretion  (t/).  If  the  sheriff  has 
assigned  the  bond  to  the  plaintiff,  it  is  unnecessary  to  prove  the 
execution  of  the  sureties  (x).  The  expenses  of  a  fruitless  action 
against  the  pledges  cannot  be  recovered  as  special  damages  (y), 
beyond  the  penalty  of  the  bond,  unless  notice  be  given  to  the  sheriff 
of  the  intention  to  sue  them.  In  Richards  v.  Acton^  2  Bl.  Rep. 
1220,  the  Court  of  Common  Pleas,  on  a  summary  application,  made 
a  rule  on  the  sheriff,  under-sheriff,  and  the  replevin  clerk,  who  liad 
refused  to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevin,  to  pay  to  the  defendant  in  replevin  the  damages  and  costs 
recovered  by  him.  On  an  application  to  the  Court  of  C.  B.  (2),  for 
a  rule  to  show  cause  why  the  officer  of  the  court  below  should  not 
pay  the  costs  recovered  by  the  defendant  in  replevin,  on  account  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retomo  habendoy  the 
court  refused  to  grant  the  rule ;  observing,  that  the  defendant's 
remedy  was  by  action,  there  not  having  been  any  cause  in  the  court 
at  the  time  when  the  replevin  bond  was  taken. 

(r)  Evant  y,Brander,  2  II.  Bl.  547.  (u)  Jeferp  t.  Battard,  4  A.  &  E.  823. 

(«)  Sttunden  v.  Darling ^   Bull.    N.  P.  {xS  Bamet  v.Lucatt  Ry.  &  Moo.  264. 

60.  (y)  Baker  t.  Garrai,  3  Bingh.  56. 

(i)  HMU  T.  Bladeif  5  Taunt.  225  ;  1  {2)  Tetteyman  t.  Gildart,  1  Bos.  &  Pul. 

Manh.  27.  N.  R.  292. 
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IV.   Ofclaimivg  Property,  and  of  the  Writ  de  Proprieiate 

probanda. 

If  the  defendant  claims  property  (a),  the  sheriff's  power  to  re- 
deliver the  beasts  is  suspended,  and  the  plaintiff  must  sue  out  a 
writ  de  proprietate  prohanddj  or  of  proving  property,  because 
questions  of  property  cannot  be  determined  in  the  county  court 
without  the  king''s  writ.  On  the  purchasing  the  writ  de  proprietate 
probanda,  an  inquest  of  office  is  holden ;  and  if  on  such  mquest  the 
property  be  found  for  the  plaintiff,  the  sheriff  is  to  make  deliver- 
ance ;  but  if  it  be  found  for  the  defendant,  the  replevin  hy  plaint  is 
determined,  and  the  sheriff  cannot  proceed  any  further ;  yet  the 
plaintiff  may  bring  a  new  replevin  by  writ ;  for  what  is  done  on 
the  plaint  will  not  operate  as  a  bar,  because  it  is  not  counected 
with  the  proceeding  by  writ.  Property  must  be  claimed  by  the 
defendant  in  person  (b) ;  it  cannot  be  claimed  by  his  bailiff  or 
servant.  A  bailiff  cannot  claim  property  below,  because  being  only 
servant  to  another,  in  whose  right  he  has  taken  the  goods,  he 
cannot  say  that  they  are  his  own ;  but  the  bailiff  above  may 
plead  property  in  a  stranger,  for  this  is  a  sufficient  reason  to 
excuse  him  from  damages,  since  he  has  not  taken  the  plaintiff^s 
goods  from  him. 


V.  Of  the  Process  for  removing  the  Cause  out  of  the  Inferior 
Courts,  p.  1195  ;  and  herein  of  the  Writs  of  Pone,  Recor- 
dari  facias  loquelam,  and  accedas  ad  Curiam,  p.  1195,  6,  7. 

Four  different  forms  of  writs  are  prescribed  by  law  for  the 
removal  of  the  proceedings  in  replevin  out  of  an  inferior  into  a 
superior  court : — 1.  The  writ  of  pone  at  common  law.  2.  The  writ 
of  pone  under  the  statute  of  Westminster  the  2nd  (13  Edw.  I.), 
c.  2.  3.  The  writ  of  recordari  facias  loquelam.  4.  The  writ  of 
accedas  ad  curiam. 

1.  Of  the  Writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  instituted  by  writ 
out  of  Chancery,  and  the  plaintiff  was  desirous  of  removing  them, 
this  was  the  proper  form  of  writ  for  that  purpose ;  but  the  proceed- 
ing in  replevin  by  writ  having  fallen  into  disuse,  the  writ  of  pone  has 
consequently  shared  the  same  fate :  it  will  not  be  necessary,  there- 
fore, to  trouble  the  reader  with  an  explanation  of  it.  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Court  of  King^s 
Bench  and  Common  Pleas,  will  be  found  in  F.  N.  B.  69,  M. 

(o)  1  Inst.  145,  b.  (*)  U. 


lliW  aEPLZ~:N. 


Sir  -igr'.'ft^   ir  TaacansL  J  ^i&fr  Tiairrrrif  noDnweo.  da^  xmnK. 
itswyt.    vwsbijw^  The  naeiauzLer    unoizsi  die  •TfT*fmiit  in. 


1  •     !_'-    f 


;niiiirr  T'mr.  in'.  ie?Tig  i  ;oizr:    ir  Tgrnrru.  oil  mic 


ft  ivgwsur^  :trmL  die  in^ambie.  due  die  ^'<iwaixL  i»  -firnimf  3i  dm 
writ  iiT  yuii!;.  JB  T*^  ¥ak:»e  "lae  iiT>ff**^iTngr  ir»  inacasetl  ol  cfe 

/tf  Chatuitirr.     riiere  ji  me  pa^^aau?  n.  dii&  aoinzce  ^vnictL  »  wirtfci 
^  r«*mar'^,  'vwaiiiie  It  aui^  le   nfrrrqtt  iniiL  ir.  due    3e&ce 
MaeaaXA  die  dLtsfadMOSt  in  :isuerui  ::jaIiL  ooc  smuve  ufiai  oj 
Mt  -rf  die  Ji&raar  mir:  II  .      T!ie  Tforis  je-  duiae 

putdtum  poni  zaarum  jnszidanM  fid  petsdumtatL  defmAmtJM  ; 
MM  Scet  primi.  /adu  fidetiCtr  jtsaesu  aeiar,  d£  diamaaa  dgfkmbmg, 
%aiiu%  Uxmeai  rjtxp^/:r.i  id  hue  miid  lamums  tzatroLsit^itaBqmitarjfro 
$gmim  et  ^mgKee7i*£iai?*ns  iiai  zr^srn  ^saxMOfsuSbma^,  rwaScinr  appaareiii 
pnfvm  (t€tor.  mne  ^^ier^as.  -puam  ief'sadtsu^ 

%,   Of  tikt  WrU  '}/  RecsirLiri  funiU  jinpudam^ 

TlwR  f-r^rm  f.i  -vrn;  in  artacreii  'o  ^he  reni#>val  jc  :he  proceeding  in 
r«j;i^n  in).  T»h*in  they  ha-*^  'lern  iz.suT::":cii  in  die  cir-min"  cocnrt  by 
pt^-r.  ar.^  no**  hy  tbtt:  :  ir.^i  k*  -i".i=r  -ze-b:*!  't  yr'T'X  by  plaint  hK 
iwp^rr5ii**i^  rhe  andent  vofi^rA  ot*  -:rr.<?i»»r<iT!g  hy  wrir.  che  recordh/i 
fn/nnM  U^fwHmm  »  the  wm  now  in  r^ctrr^  oee.  By  this  writ  the 
ftmrM  «  ^//?r,maivfcd  to  r^inini  the  c^anrr,  an-i  when  reer>rded«  to 
f^drrm  rt  rnt/#  the  Kmcr'ii  Benefa.  or  C«Miini*?ci  Pv?a&  at  a  fixed  dar, 
#m  whi^h  th#^  parti^^  are  to  attend  in  l^xIn.  The  bein?  d^me.  the 
Wiji^ri/yf  fj^iT^A  have  anth^^rity  to  pr:'oeeL  ^^lien  the  reeord  is 
r^<Trw*ve/|  (//),  and  the  farty  declares  £«  J<nia>,  the  plaint  is  deter- 
imwA.  Hfinee  advantaee  cannot  be  taken  dC  a  variance  between 
th#;  f/Umt  and  the  declaration  in  the  fsupenor  conn.  By  virtoe  of 
th^  writ  of  re.  fa,  lo,  the  plaint  may  be  removed  either  by  the  phun- 
ittf  iff  defen^lant ;  but  the  defendant  must  allege  in  the  writ  some 
raiiMe  ^/f  rtmiovzl :    this  allegation  (e),  however,  is  not  a  material 

(0j  r.  N,  H.  70,  B.  («)  10  Edw.  IL,  Atowtt,213  ;  20Bdir. 

(a)  iimrffr^/nnf  v.  Arden,  Cro.  Eliz.  543.       III.,  Atowtt,  130. 


(II;  f  nm  awftri?  that  Sir  Edw.  Coke  has  given  a  different  explanation 
iif  fhi«  (mMa^f!  in  ihv,  2nd  Inst.  p.  339,  but  his  explanation  seems  to  be  at 
ynfiMWp,  with  the  amini. 
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point  in  the  writ;  it  is  a  mere  form,  not  traversable (/)  by  the 
sheriff,  and  the  defendant  may  avow  or  justify  the  taking  and  deten- 
tion on  other  grounds.  The  delivery  of  the  re.  fa.  lo.  to  the  clerk  of 
a  county  court,  after  interlocutory  and  before  final  judgment,  is  a 
bar  to  any  further  proceeding  in  that  court.  The  officer  of  the 
inferior  court  cannot  refuse  paying  obedience  to  the  writ(^),  under 
pretence  of  his  fee  not  having  been  paid ;  because  he  may  bring  an 
action  for  such  fees. 

4.   Of  the  Writ  of  Accedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  removal  of 
replevins,  sued  by  plaint  in  the  Lord*s  Court  It  derives  its  name 
from  the  language  of  the  writ,  '^  accedas  ad  curiam  W.  de  C.  et  in 
Hid  plena  curia  recordari  facias  loquelam^  qwB  est  in  eddem  curid 
sine  brevi  nostra,  ^c.  See  the  form  of  this  writ  in  Gilb.  Repl.  145, 
ed.  1757.  N.  If  the  writ  of  removal  was  made  returnable  on  the 
first  return  of  the  term  (A),  it  was  incumbent  on  the  plaintiff  to 
declare  in  the  superior  court  within  four  days  before  the  end  of 
that  term ;  otherwise  the  defendant,  (although  he  had  not  fu>- 

f  eared,)  was  entitled  to  an  imparlance ;  but  see  R.  G.  T.  1  Will. 
V.  No.  7. 


VI.  By  whom  a  Iiq}levin  may  be  mainiaiTied. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an  abso- 
lute or  special  property  (i)  in  the  goods  in  question  vested  in  him 
at  the  time  of  the  taking  (12)  :  A  mere  possessory  right  is  not 
sufficient  (A).  If  the  gooos  of  a  feme  sole  are  taken,  and  she  mar- 
ries, the  husband  alone  may  sue  the  replevin  ;  because  the  property 
is  transferred  by  the  marriage,  and  vested  absolutely  in  the  hus- 
band, so  that  he  may  release  it :  and,  consequently,  he  may  have  an 
action  in  his  own  name  to  bring  back  the  property  (I).  Or  the  hus- 
band and  wife  may  join  (m).  If  the  goods  are  taken  cfter  marriage, 
husband  and  wife  ought  not  to  join  in  the  replevin  ;  but  if  they  do 
join  in  the  action,  and  after  verdict  a  motion  is  made  on  this  ground 


(/)  ParkeM  v.  Renton,  3  B.  &  Ad.  105.  Mod.  25. 

(g^  Bevan  v.  Prothe$k,  2  Burr.  1151.  (/)  F.  N.  B.  69,  K. 

(A)  Thoti^ton  T.  Jordan,  2  Bos.  &  PuL  (m)  Agreed  by  Lord  Hardwieie,  C.  J., 

137.  in  Bern  ▼.  Maiiaire,  Ca.  Tenqp.  Hardw. 

(0  Bro.  Repl.  pi.  8, 20.  119.    See  ani€,  p.  313,  4. 


[k)  Per  Cmr.f  in  Tengf lemon  t.  Ca§e,  10 


(12)  There  are  two  kinds  of  property, — a  general  property  which  every 
absolute  owner  has,  and  a  special  property ;  as  goods  pledeed  or  taken  to 
manure  his  lands,  or  the  like, — and  of  both  these  a  replevm  lies.  1  Inst. 
145,  b. 
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in  arrest  of  judgment,  it  will  be  presumed  that  the  husband  and 
wife  were  jointly  possessed  of  the  goods  before  marriage,  and  that 
the  goods  were  taken  before  marriage ;  in  which  ease  the  husband 
and  wife  might  join  (n).  Executors  may  maintain  replevin  for  the 
goods  of  the  testator  taken  in  his  lifetime  (o).  Parties  who  have 
a  joint  interest  in  the  distress  may  join  in  the  replevin  (p ),  but 
where  the  interest  in  the  goods  taken  is  several  (^),  there  ought  to 
be  several  replevins. 


VII.  Of  the  Declaration. 

Venue. — Thb  venue  must  be  laid  in  the  county  in  which  the  distress 
was  taken.  By  R.  G.  H.  T.  4  Will.  IV.  the  name  of  a  county  shall 
in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be 
taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  dedaration,  or  in  any  subsequent  pleading. 
Provided,  that,  in  cases  where  local  description  is  now  required, 
such  local  description  shall  be  given.  See  further,  on  this  point, 
Stat.  3  &  4  WiU.  IV.  c.  42,  s.  22,  ante,  p.  517. 

Loctig  in  quo. — The  place  in  which  the  distress  was  taken,  tech* 
nically  termed  the  locus  in  quo,  as  well  as  the  vill  or  parish,  must 
be  named  in  the  declaration ;  because  the  right  of  caption  may  turn 
on  the  place,  and  the  freehold  may  come  in  question  (r).  If  the 
locus  in  quo  be  not  named,  the  defendant  may  take  advantage  of  the 
omission  by  special  demurrer  {s)  ;  but  if  he  plead  over,  the  defect  is 
cured  (t).     This  obligation  on  the  defendant  to  name  the  locus  in 

?uo,  has,  from  the  supposed  difficulty  of  ascertaining  it  in  all  cases, 
een  frequently  considered  as  a  great  hardship.  It  must  be 
admitted,  that  if  the  law  required  the  plaintiif  to  name  the  place 
where  the  distress  was  first  taken,  such  a  rule  might  deserve 
censure ;  but  the  law  does  not  require  such  strictness ;  it  being 
sufficient  for  the  plaintiff  to  name  that  place  in  which  he  finds  the 
defendant  in  possession  of  the  distress  (u) ;  for  the  law  considers  the 
distress  as  wrongfully  taken  in  every  place  in  which  the  defendant 
may  have  it  in  his  custody  (13).     Hence  where  the  plaintiff  declared 

(ft)  Bern  et  Ux,  v.  Mattairty  Ca.  Temp.  Ward  v.  Lakin.      See    also  Read  and 

Hardw.  119.  Hawke^i  case,  the  arguments  in  which  are 

^o)  Bro.  Repl.  pi.  59.  reported  in  Godb.  186,  and  the  jadgmeat 

p  )  3  Hen.  IV.  16,  a. ;  1  Inst.  145,  b.  of  the  court  in  Hob.  16,  and  1  BrownL  176. 

q)  Bro.  Abr.  Repl.  pi.  12.  (/)  BuUythorpe  v.  Turner,  Wmes,476; 

fr)  2  Hen.  VI.  14  ,  a.  and  per  Bridgmany  C.  J.,  1  Sidf.  10. 

\i)  Ward  Y,  Lavile,  Cro.  Eliz.  896;  (ii)  Per  CAam^rf,  J.,  2  Bos.  &PuL  481. 
Moor.  678,   S.  C,    under  the  name  of 


(13)  If  the  distress  be  taken  in  one  county,  and  carried  into  another^ 
the  plaintifiP  may  have  replevin  in  either  county,  because  it  is  a  caption  in 
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of  a  taking  in  A.  (:r),  and  the  defendant  pleaded  non  cepit  modo  et 
formdj  the  plaintiff  having  proved  that  he  found  the  cattle  in  the 
possession  of  the  defendant  in  A.,  it  was  adjudged  sufficient,  although 
the  defendant  proved,  that  he  first  took  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (14).  If  the  replevin  be 
brought  in  an  inferior  court,  the  locus  in  quo  must  be  alleged  to  be 
w^ithin  the  jurisdiction  of  the  coui*t  (y).  Where  the  close  has  not 
any  name,  it  should  be  described  by  abuttals,  or  as  in  the  occupation 
of  (z)  I.  S.  With  respect  to  the  description  of  t^e  goods  taken  (a), 
it  is  stated  in  some  of  the  books  as  a  rule,  that  the  goods  must  be 
described  in  the  declaration  with  such  certainty,  that  the  sheriff 
may  make  a  re-deliverance  of  them.  The  following  cases  contain 
all  the  learning  on  this  subject : — Replevin  for  taking  bona  et  catalla 
sua  (6),  viz,  quandam  parcelV  lintei  et  quandam  parcelP  papyri 
ipsius  querentis ;  the  defendant  avowed  the  taking  as  a  distress  for 
rent  arrear.  Verdict  for  the  plaintiff,  with  entire  damages.  It  was 
objected,  in  arrest  of  judgment,  that  ^*' quandam  parcelT  pmuri  et 
lintei  ^^  was  too  general  and  uncertain  a  description  ;  and  afthouffh 
it  might  be  well  enough  in  trover  and  trespass,  yet  it  was  ill  m 
replevin ;  because  it  was  not  a  sufficient  direction  to  the  jury  in 
assessing  the  damages,  nor  to  the  sheriff  in  re-delivering  the  goods : 
but  Parker,  C.  J.,  oWrved,  that  although  the  declanition  would 
have  been  ill  on  demurrer,  yet  the  pleadings  had  supplied  the  defect ; 
because  the  defendant  having  avowed  the  taking,  he  had  thereby 
admitted  that  he  knew  what  the  goods  were,  and,  consequently, 
both  parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.  He  added,  that  it  would  not  be  of  any  advantage 
to  the  defendant  to  have  the  goods  particularized ;  because,  if  the 
plaintiff  should  demand  500  reams  of  paper,  and  prove  that  the 
defendant  had  wrongfully  taken  one  only,  yet  he  would  be  entitled  to 

(x\  Walton  T.  Kertop,  2  Wils.  354.  (a)  See  BulL  N.  P.  p.  53. 

{y)  QuarUi  v.  Searle,  Cro.  Jac.  95.  (b)  Kemptter  ▼.  Nelion,  Pasch.  13  Ann., 

(z)  Potien  V.  Bradley,  2  Moo.  &  P.      4  Bac.  Abr.  387,  cited  and  recognized  in 

78.  Bern  Y.Maiiaire,  Ca.  Temp.  Hardw.  121. 


every  county  into  which  the  distress  is  taken  by  the  defendant.     F.  N.  B. 
69  ;  1  Doct.  Pla.  315.     See  also  Bro.  Repl.  pi.  63. 

(\4)  If  the  defendant  never  had  the  goods  in  the  place  named  in  the 
declaration,  non  cepit  modo  et  formA  seems  a  proper  plea,  where  the  de- 
fendant does  not  seek  a  return.  The  plaintiff  declared  for  taking  guns  in 
quodam  loco  vocat.  the  Minories ;  the  defendant  pleaded  non  cepit  modo  et 
formA,  At  the  trial,  the  plaintiff  proved  the  taking  at  a  place  in  Surrey ; 
upon  which  it  was  objected,  that  he  had  failed  in  proving  his  issue :  to 
which  Pratt,  C.  J.,  assented,  observing,  that  where  the  defendant  does  not 
insist  on  a  return,  he  may  plead  non  cepit  modo  et  formA,  and  prove  the 
taking  to  be  at  another  place.  The  plaintiff  was  nonsuited.  Johnmm  ▼. 
Wdlyer,  Str.  507. 
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recover,  agreeably  to  the  rule,  that  in  actions  of  tort  it  is  snflBcieiit 
for  the  pliuntiff  to  prove  part  only  of  his  declaration ;  and  as  to  the 
necessity  of  an  exact  description  of  the  goods  on  account  of  the 
re-delivery  by  the  sherifiP  upon  the  retonC  habetuTj  he  observed, 
that  the  sheriff  might  require  the  defendant  to  show  him  the 
goods  (15),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 
*^  that  no  person  came  on  the  part  of  the  defendant  to  show  him 
ihe  goods, '  and  that  such  a  return  might  be  found  in  Rastall's 
Entries,  and  Dakon's  Sheriff,  c.  73.  So  where  in  replevin  for 
taking  fourteen  skmmiers  and  ladles  (c),  and  three  pots  and  covers, 
an  exception  waa  taken,  after  verdict,  in  arrest  of  judgment,  to  the 
dedantion,  for  micertainty  in  the  description,  in  not  expressing  how 
many  of  each  sort  were  taken ;  the  court,  adopting  the  reasons  of 
Parker^  C.  J.,  in  the  preceding  case,  were  of  opinion,  that  the 
declaration  was  sufficient,  and  gave  judgment  for  the  plaintiff.  But 
a  declaration  in  replevin  for  taking  ^'divers  goods  and  chatteb," 
was  holden  insufficient  (</). 


VIII.  Of  the  Pleadings  : 

1.  0/  PleoB  in  Abatement,  p.  1201  /  and  kereim  of  ike  Piem 

of  Cepit  in  aUo  Loco,  p,  1201. 

2.  General  leeue,  p.  1202. 

3.  Of  the  Avowry  and  Cognieanee  : 

1 .  General  Rules,  ^c.  relating  to  the  Aoowry,  and  herein 

of  the  New  Rules,  p.  1203. 

2.  0/  the  Avowry  for  Damage  feasant,  p,  1204/  Pien 

in  Bar,  p,  12().i ;  Escape  through  Defect  of  Fences, 
p.  1205  ;  Right  of  Common,  p.  1206  ;  Tender  of 
Amends,  p,  1207. 

3.  Of  the  Avowry  for  Rent  Arrear,  p.  1208  ;    Pleas  w 

Bar,  p.  1210  ;  Eviction,  p.  1210  ;  Non  DimUU,  Non 
Tenuit,  p,  1210  ;  Riens  in  Arrear,  p.  1211 ;  Tender 
of  Arrears,  p,  1212. 

4.  Property,  p.  1212. 

(c)  Bern  Y.Maiiaire,CtuTemp,UMidw.  (d)  Pope  ▼.  TUlman,  1  Moore,  (C.  P.) 

124.  386  i  7  Taunt.  642,  8.  C. 

(15)  This  argument  has  frequently  been  urged,  when  exceptions!  in 
aneat  of  judgment  have  been  made  in  actions  of  ejectment,  for  unow- 
Uanty  of  description  in  the  declaration.  See  Portman  v.  Morgan,  Gn. 
Eliz.  465. 
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5.  Statutes : 

1.  Of  Limitations,  p,  1213. 

2.  0/  Set-off,  p.  1213. 


1.  Of  Pleas  in  Abatement^  and  herein  of  the  Plea  of  Cepit 

in  alio  Loco, 

There  is  a  difference  between  pleas  in  abatement  in  replevin, 
and  in  other  actions,  arising  from  the  peculiar  nature  of  the  pro- 
ceedings in  replevin.  In  other  actions,  as  actions  of  assnmpdt, 
debt,  or  tresj^ass,  the  plaintiff  is  not  put  in  possession  of  anjrtliing 
until  after  judgment  and  execution  thereon :  as  soon,  therefore,  as 
the  writ  or  count  is  quashed,  by  a  judgment  for  the  defendant,  on 
a  plea  in  abatement,  the  defendant  is  thereby  restored  to  the  same 
situation  in  which  he  was  before  the  action  was  brought :  but  in 
replevin  the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  possession  of  the 
defendant's  goods  by  previous  delivery  from  the  sheriff.  To  remedy 
this  inconvenience,  and  to  entitle  himself  to  a  return  of  the  distress, 
the  defendant  must,  to  a  plea  of  abatement  in  replevin,  subjoin 
a  suggestion  in  the  nature  of  an  avowry  or  cognizance.  As  this 
suggestion,  however,  is  merely  for  the  purpose  of  a  return,  the 
matter  of  it  is  not  traversable  (e).  To  the  plea  of  cepit  in  alio 
loco  (/),  the  defendant  must  add  a  suggestion  of  this  land,  if  he 
seeks  a  return. 

Of  the  Plea  of  Cepit  in  alio  Loco, 

The  defendant  pleaded  cepit  in  alio  loco  {g\  and  prayed  judg- 
ment of  the  court,  and  that  the  count  be  quashed.  On  demurrer, 
the  question  was,  whether  the  plea  ought  not  to  have  prayed  judg- 
ment of  the  writ ;  but  it  was  insisted,  that  the  place  being  men- 
tioned in  the  count  only,  and  not  in  the  writ,  the  exception  was 
properly  taken  to  the  count  where  the  fault  was.  The  court  gave 
judgment  for  the  plaintiff,  being  of  opinion  that  the  conclusion  was 
good.  But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case  (A)  where  to 
replevin  for  taking  the  plaintiff's  goods,  at  the  parish  of  St.  Mary- 
le-Bow,  in  the  ward  of  Cheap,  in  London,  the  defendant  in  his  plea 
prayed  judgment  of  the  declaration,  because  he  took  the  goodls  in 
the  parish  of  St.  Martin,  Ludgate  Without,  in  the  ward  of  Farring- 
don  without,  in  London,  in  a  certain  dwelling-house  there,  called 
the  White  Swan,  without  this,  that  he  took  them  at  the  parish  of 

(«)  FooV$  oaie,  Salk.  93 ;   WiUeB,  475.      U.,  M8S. 

(/)  Bro.  Repl.  45 ;  Afum.,  Sdk.  94.  (A)  Bttlfyikorp§  y.  TWmt,  WiDei,47a. 

(^)  Dockett  V.  Booth,  B.  R.,  £.  1  Gm. 
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St.  Mary-le-Bow,  in  the  ward  of  Cheap,  and  this  he  is  ready  to 
verify ;  wherefore  he  prays  judgmeut  of  the  declaration,  and  added 
a  suggestion  in  the  nature  of  an  avowry  for  a  return  ;  it  was  holden, 
that  the  plea  of  the  defendant  was  a  plea  in  bar,  and  not  a  plea  in 
abatement,  for  the  following  reasons :  — 1st,  because  the  place  in 
replevin  is  of  the  essence  of  the  action,  otherwise  the  defendant  in 
replevin  could  not  demur  for  want  of  a  certain  place  in  the  declanir 
tion;  2ndly,  because  in  a  plea  in  abatement,  an  objection  cannot 
be  made  for  any  defect  in  the  declaration :  in  support  of  this  reason, 
Haslrop  v.  Hastinm^  Salk.  212,  was  cited ;  Srdly,  because,  upon 
inquiring  of  the  officers  in  the  Court  of  Common  Pleas  and  in  the 
Kmg's  Bench,  it  was  not  found  tliat  an  affidavit  had  ever  been 
made  of  the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement 
by  stat.  4  &  5  Ann.  c.  16 ;  nor  were  defendants  obliged  to  put  in 
such  pleas  within  the  first  four  days  of  the  term,  as  pleas  in  abate- 
ment must  be  by  the  course  of  the  court ;  4thly,  because  it  iqipeared 
by  the  manner  of  pleading  these  pleas  and  the  judgment  given  upon 
them,  that  they  had  always  been  considered  as  pleas  in  bar  (t) ; 
lastly,  because  whoever  pleads  a  plea  in  abatement  must  show  tluit 
the  plaintiff  can  have  a  better  writ,  whereas  he  cannot  have  a  better 
writ  in  the  present  case ;  for  it  is  in  the  usual  form,  as  appears  by 
the  register,  fo.  81,  and  Glanville,  1. 12,  c.  12. 

2.   The  General  Issue. 

The  general  issue  in  replevin  is  "  non  cepit^  by  which  the  pro- 
perty is  admitted  to  be  in  the  plaintiff,  and  the  caption  only  put  in 
issue.  If  the  plaintiff  take  husband  after  suing  out  the  writ,  and 
before  the  declaration,  the  defendant  cannot  give  the  coverture 
in  evidence  under  the  general  issue,  but  must  plead  it  in  abate- 
ment (A). 

3.  Of  the  Avowry  and  Cognizance : 

1 .  General  Rules,  ^c.  relating  to  the  Avowry,  and  herein  of 

the  Xew  Rules,  p.  1203. 

2.  Of  the  Avowry  for  Damage  feasant,  j9.  1204  ;    Pleas 

in  Bar,  }}.  1205;  Fscajje  through  Defect  of  Fences, 
p.  120');  Right  of  Common,  p.  1206;  Tender  of 
Amends,  p,  1207. 

3.  Of  the  Avowry  for  Rent  Arrear,  p.  1208 ;  Pleas  in  Bar, 

p.  1210  ;  Eviction,  p.  1210  ;  NonDimisit,  Non  Tenuit, 
p.  1210;  Riens  in  Arrear,  p.  1211  ;  Tender  of 
Arrears,  p.  1212. 

(•)  1  Rast.  Entr.   555,  pi.  4,  5;  556,  {k)  /To/Zit  v.2^<?er,2  Bingli.  N.C.  719, 

pi.  7;   Thomps.  Ent.  274,  pi.  11;   Clift's      recognizing  Morgan  v.  Painter,  6  T.  R. 
Entr.  644.  265. 
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1.  General  RuleSj  ^c.  relating  to  the  Avowry^  and  herein  of  the 
New  Rules. — The  avowry  or  cognizance,  which  is  in  the  nature  of 
a  declaration,  ought  to  contain  sufficient  matter,  upon  which  the 
avowant,  or  person  making  cognizance,  may  have  judgment  for  a 
return  (16).  But  if  the  avowry,  &c.  be  defective  in  form;  or  if 
circumstance  of  time,  place,  &c.  should  be  omitted,  such  omission 
may  be  helped  by  the  plea  of  the  adverse  party ;  otherwise  it  is  of  a 
defect  in  substance  (/)•  The  avowry  (m),  &c.  must  answer  every 
material  part  of  the  declaration ;  hence,  if  the  plaintiff  alleges  a 
taking  in  two  places,  and  the  defendant  avows  as  to  one  only,  it  is 
a  discontinuance.  So  if  the  declaration  be  for  taking  goods  («), 
chattels,  and  beasts,  and  the  avowry  is  confined  to  the  taking  the 
beasts  only,  it  will  be  bad  on  demurrer.  In  replevin  for  ffoodstakea 
in  closes  A.  and  B.,  defendants  may,  under  stat.  3  &  4  Will.  IV.  o. 
42,  s.  21,  pay  money  into  court  as  to  the  goods  taken  in  A.  and  to 
some  of  those  taken  in  B.,  and  avow  and  make  cognizance  as  to  the 
residue  taken  in  B.  (o).  J3y  stat.  4  Ann.  c.  16,  s.  4,  any  defendant 
in  any  action,  or  any  plaintiff  in  replevin,  in  any  court  of  record, 
may,  with  leave  of  the  court,  plead  as  many  several  matters  thereto 
as  he  shall  think  necessary  for  his  defence.  An  avowant  is  a 
defendant  within  the  meaning  of  this  section,  and  may  plead  several 
avowries  with  leave  of  the  court  (17).  But  now,  by  K.  G.  H.  T. 
4  Will.  IV.  No.  5,  avowries  and  comizances  founded  on  one  and  the 
same  principal  matter,  but  varied  m  statement,  description,  or  cir- 
cumstance only,  (and  pleas  in  bar  in  replevin  are  witmn  the  rule,) 
are  not  to  be  allowed.  Avowries  for  distress  for  rent,  and  for  dis- 
tress for  damage  feasant,  are  to  be  allowed ;  but  avowries  for  distress 
for  rent,  varying  the  amount  of  rent  reserved,  or  the  times  at  which 
the  rent  is  payaole,  are  not  to  be  allowed.  Since  these  rules,  in  a 
case  {p)  where  D.  and  L.  were  defendants  in  replevin,  the  court 
allowed  D.  to  avow  for  a  distress  damage  feasant,  m  his  own  right 
as  tenant  from  year  to  year,  to  W.,  tenant  in  fee,  and  also  to  make 
cognizance  as  bailiff  of  C,  tenant  in  fee ;  and  L.  to  make  cogni- 
zance as  bailiff  of  D.,  tenant  to  W.,  as  above  ;  and  also  as  bailiff  of 
C,  tenant  in  fee.     In  replevin  for  taking  cattle  {jq\  the  defendant 

(/)  Butet  case,  C.  B.,  7  Rep.  25,  a.  2  G.  &  D.  112. 

\m)  Week*  ▼.  Speed,  SaUc.  94.  (/>)  Bvane  ▼.  Davie*,  8  A.  &  E.  362$ 

in)  Hunt  ▼.  Brainet,  4  Mod.  402.  3  Nev.  &  P.  464. 

(o)  Lambert  y.Hepwarth,  2  Q.  B.  729  ;  (q)  Trevilian  y.  Pyne,  Salk.  107. 


(16)  "In  replevin,  because  the  avowant  is  to  have  a  return,  he  ought 
to  make  a  good  title  in  omnibus.'*    Per  Cur.,  Goodman  v.  Aylin,  Telv.  148. 

(17)  I  am  not  aware  of  any  authority  for  this  position,  but  it  has  been 
so  considered  in  practice,  and  it  is  confirmed  by  the  case  of  Stone  v.  For- 
syth, Doug.  708,  n.  2,  where  an  avowant  was  considered  as  a  defendant 
within  the  5th  sect,  of  the  same  statute,  and  holden  to  be  liable  to  pay 
costs  on  the  avowries  found  against  him. 

VOL.  II.  2  L 
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made  cognizance  as  bailiff  to  J.  S. ;  the  plaintiff  traversed  the  de- 
fendant being  bailiff  to  J.  S. :  on  demurrer,  after  argument,  it  waa 
holden,  that  the  traverse  was  well  taken  :  for  although  J.  S*  had  a 
ri^t  to  take  the  cattle,  yet  a  stranger,  without  his  authority,  eoidd 
not ;  and  that,  as  both  parts  of  the  cognizance  must  be  tme,  an 
answer  to  either  part  was  sufficient  (18). 

2.  Of  the  Avowry  for  Damage  feasavL — The  defendant  may 
state  in  his  avowrj',  that  the  locus  in  quo  was  his  soil  and  freehold^ 
(without  specifying  whether  he  had  an  estate  in  fee,  fee-tail,  or  for 
hfe,)  and  that  he  took  the  plaintiff's  cattle  because  they  were  doing 
damage  there.  From  this  plea  it  will  be  intended,  that  it  is  the 
avowant's  sole  freehold,  and  in  his  own  right ;  consequently,  if  the 
avowant  be  seised  merely  in  right  of  his  wife,  that  ought  to  be 
specially  stated  (r) ;  and  although  this  general  form  of  pleading 
soil  ana  freehold  be  allowed,  yet  if  the  defendant  does  not  pursue 
this  form,  but  merely  alleges  that  he  is  seised ^  without  showing  of 
what  estate,  the  avowry  will  be  bad  on  special  demurrer  (t)  for 


{; 


r)  Bonner  ▼.  Walker,  Cro.  Eliz.  524.        Lord  Raym.  332;  2  Lntw.  1231. 
«)  Smmdere  ▼.  Huney^  Garth.  9 ;    1 


(18)  Prior  decisions  on  this  point  are  very  oontradictoiy.  I  have 
abridged  the  last  determinatioDy  which  has,  I  believe,  been  considered  aa 
law  ever  since.  It  was  rec<^ized  by  Burnett,  J.,  in  George  v.  Kimek,  T. 
17  &  18  Geo.  II.,  C.  B.,  7  Mod.  481,  Leach's  ed.,  where  he  says,  ''This 
distinction  as  to  traversing  of  commands  is  laid  down  in  Tremlian  v.  Pyme, 
namely,  that  in  clausumf regit,  the  command  is  not  traversable ;  but  it  is 
otherwise  in  replevin,  or  trespass  laid  transitorily,  as  for  taking  cattle  or 
eoods.  In  trespass  quare  clausum  /regit,  whicn  is  a  local  trespass,  if 
defendant  justify  an  entry  into  the  close  by  the  command  of,  or  as  bidliff 
to  A.,  in  whom  he  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  his 
replication  traverse  such  command,  because  it  would  admit  the  freehold  to 
be  in  A.,  and  not  in  himself,  which  would  be  sufficient  to  bar  his  action, 
although  the  defendant  had  no  such  command*  ;  for  it  is  not  material  that 
the  de^ndant  has  done  wrong  to  a  stranger,  if  it  be  not  any  to  the  plaintiff. 
But  in  replevin  or  trespass  for  taking  goods  or  cattle,  if  the  defendant 
justify  by  a  command  from,  or  as  bailiff  to  A.,  in  whom  he  states  a  title  to 
take  them  as  for  distress  or  other  cause,  there  it  may  be  material  to  tra- 
verse the  command  or  authority ;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,  yet  a  stranger  who  had  not  any  authority  from  him,  will 
be  liable ;  so  that  both  parts  of  the  defendant's  plea  must  be  true,  and 
therefore  an  answer  to  any  part  is  sufficient."  In  Robson  v.  Douglas, 
Trin.  1681,  C.  B.,  Freem.  535,  it  was  admitted  by  the  court,  that  the 
plaintiff  in  replevin  might  traverse  the  defendant's  being  bailiff.  If  the 
reader  wishes  to  pursue  this  subject,  he  will  find  the  authorities  bearing 
upon  this  point  collected  in  Serjeant  Williams's  Saunders,  vol.  i.  p.  347,  e. 
note  (4).  ^Vf* 

*  This  distinction  is  now  exploded »  aad  the  plaintiff  may  traverse  the  command  in 
trespass  qu,  cL/r,  as  well  as  in  replevin.     Chambere  y,  Donaldetm,  11  East,  65. 
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uncertainty.  So  it  seems,  if  defendant  plead  by  way  of  justifi- 
cation of  the  taking,  that  he  was  possessed  of  a  messuage,  with 
common  appurtenant,  and  that  the  plaintiff's  cattle  were  doing 
damage  on  the  common,  and  conclude  in  bar  without  praying  a 
return,  such  plea  is  bad  (t).  There  is  a  difierence  in  this  respect 
between  replevin  and  trespass  for  taking  cattle  or  goods;  for  to 
trespass  for  taking  cattle  or  goods,  the  defendant  may  plead  gene- 
rally that  he  was  possessed  of  a  close,  and  that  he  took  the  cattle  or 
goods  damage  feasant  therein  (u).  The  reason  of  this  distinction 
appears  to  be  this, — that  where  the  interest  of  the  land  is  not  in 
question,  the  defendant  may  justify  upon  his  own  possession  against 
a  wrong-doer.  But  such  a  justification  will  not  be  good  as  against 
the  person  who  has  the  title  to  the  land,  and  who  makes  an  entry 
in,  and  puts  the  cattle  or  goods  there  in  pursuance  of  that  title  (:r). 
As  tenants  in  common  must  join  in  actions  concerning  the  person- 
alty (y),  one  tenant  in  common  cannot  avow  alone  for  taking  cattle 
damage  feasant ;  because  it  is  an  injury  to  the  possession,  and  an 
avowry  of  this  kind  is  in  the  nature  of  a  declaration  in  trespass  for 
an  injury  done  to  the  possession.  An  avowry  for  damage  feasant  in 
a  place  where  the  avowant  had  a  right  of  common  (2r),  must  allege 
special  damage,  viz.  that  the  avowant  could  not  enjoy  his  common 
in  so  ample  and  beneficial  a  manner.  The  declarations  of  the  person 
under  whom  a  defendant  makes  cognizance  are  not  evidence  for  the 
plaintiff  (a). 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — In  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  riz.,  that  the 
cattle  escaped  from  a  public  highway  into  the  locus  in  quo^  through 
defect  of  fences,  it  must  be  shown,  that  they  were  passing  on  the 
highway  when  they  escaped ;  it  is  not  sufficient  to  state,  that  being 
in  the  highway  they  escaped ;  for  that  word  is  equivocal,  and  does 
not  show  whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on  the  highway  (b).  ^*  If  the  cattle  of  one 
person  escape  into  the  land  of  another,  it  is  not  any  excuse  that  the 
fences  were  out  of  repair,  if  the  cattle  were  trespassers  in  the  close 
whence  they  came  (c).  So  in  an  action  for  digging  a  pit  in  a  com- 
mon, into  which  the  plaintiff's  mare  fell  and  was  killed ;  it  was 
holden,  that  the  declaration  ought  to  have  stated,  that  the  mare 
was  lawfully  on  the  common,  otherwise  the  digging  the  pit,  as 
aeainst  the  plaintiff,  was  justifiable,  and  although  the  plaintiff  s  mare 
fell  in,  yet  it  was  damnum  absque  itijurid  (d).     The  general  rule  of 

(0  HawJtim  ▼.  Bekle$t  2  Bos.  &  Pnl.  (z)  Woolton  y.  Saiier,  3  Lev.  104. 

S59.  la)  Hart  v.  Hom,  2  Campb.  92. 

(«)  Anom.,  Salk.  643;    11  Mod.  219,  (b)  Dovaiton  v.  PoyM,  2  H.  BL  527. 

8.  C, «/  videtur,  nnder  the  name  of  Har*  (c)  Per   Heaik,  J.,   in    Duvoiton   ▼. 

fington  v.  Bwh ;  Searl  v.  Bunion^  2  Mod.  Payne,  2  H.  Bl.  527.    See  also  a  similar 

70 ;    Longford  ▼.  Webber,  Garth.  9 ;    3  ojnnion  expressed  by  WUmot,  C.  J.,  in  3 

Mod.  132,  8.  C.  Wils.  126. 


(jt)  Taylor  v.  Eatttoood,  1  East,  212.  {d)  Blyth  ▼.  Topham,  Cro.  Jac  158. 

Cully  Y.  8pearman,  2  H.  Bl.  386. 

2l2 
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law  is,  that  a  person  is  only  bound  to  take  care  that  his  cattle  do  not 
wander  from  his  own  land  and  trespass  upon  the  land  of  others.  He 
is  under  no  legal  obligation,  therefore,  to  keep  up  fences  between 
adjoining  closes,  of  which  he  is  owner ;  and  even  where  adjoining 
lands,  which  have  once  belonged  to  different  persons,  one  of  nrfiom 
was  bound  to  repair  the  fences  between  the  two,  afterwards  become 
ihe  property  of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  the  unity  of  ownership.  And  where  the 
person,  who  has  so  become  the  owner  of  the  entirety  afterwards 
parts  with  one  of  the  two  closes,  the  obligation  to  repair  the  fences 
will  not  revive,  unless  express  words  be  introduced  into  the  deed  of 
conveyance  for  that  purpose  (d). 

Right  of  Common. — To  an  avowry  for  damage  feasant,  a  right  of 
common  may  be  pleaded  in  bar  (19).  In  a  prescription  for  a  right 
of  common  during  a  certain  portion  of  the  year  only  (e),  it  must 
appear  on  the  face  of  the  plea,  that  the  right  was  exercised  during 
the  time  allowed.  In  an  avowry,  the  defendant  stated  (/),  that  he 
was  seised  in  fee  of  a  messuage,  with  the  appurtenances,  situate, 
&c.,  **  and  that  he  and  all  those  whose  estate  he  had  from  Hme 
whereof  &c.  have,  and  of  right,  during  all  the  time  aforesaid^  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of  pasture  in 
the  place  in  question  for  a  certain  number  of  cattle  as  appurtenant 
to  the  messuage."  On  special  demurrer,  assigning  for  cause,  that 
it  was  not  stated  in  the  avowry  at  what  time,  or  for  what  period  of 
time,  the  avowant  had  common  of  pasture  in  the  place  in  question, 
nor  whether  he  had  common  every  year,  or  in  what  part  or  period 
of  the  year ;  the  avowry  washolden  to  be  bad.  According  to  a  case 
in  Coke's  Reports,  a  copyholder  claiming  common  in  the  soil  of 
other  persons  than  the  lord  (g),  cannot  prescribe  in  his  own  name  on 
account  of  the  weakness  of  his  estate  ;  he  ought  to  prescribe  in  the 
name  of  the  lord,  viz,  ^'  that  the  lord  of  the  manor  and  all  his  ances- 
tors, and  all  those  whose  estate  he  has,  had  common  in  such  place 
for  himself  and  his  tenants  at  will,"  &c.  But  where  a  copyhdider 
claims  common  in  the  soil  of  the  lordj  then  he  cannot  prescribe 
in  the  name  of  the  lord;  for  the  lord  cannot  prescribe  to  have 
common  in  his  own  soil,  and  as  the  copyholder  cannot  prescribe 
in  his  own  name,  he  must  allege  (A),  that  ^^  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  all  customary  tenants  of 
certain  messuages  have  common  in  such  a  place,"  &c.  The  lord  of 
a  manor  may,  in  respect  of  common  land  in  his  own  manor,  have  a 


(d)  Per  BayUy,  J.,  in  Boyle  v.  Tamlyn,  Will.  IV.  c.  71,  for  shortening  the 
6  B.  &  C.  337.  of  prescription  in  certain  cases,  and  parti- 
re)  Cro.  Jac.  637.  cularly  sect.  5,  ante^  p.  449,  and  Mr.  Shd- 
(/)  Hawkms  v.  Eckleif  2  Bos.  &  Pul.  ford's  work  on  the  Real  Property  Statntci, 
359.  p.  38. 
(ff)  4  Rep.  31,  b.     But  see  slat.  2  &  3  (A)  GatewartTt  case,  6  Rep.  60,  b. 

(19)  For  the  nature  of  this  right,  see  ante,  tit.  "Common,"  p.  435. 
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right  to  turn  his  own  sheep  on  the  common  of  an  adjoimng  manor  (t). 
A  custom  that  every  inhabitant  within  any  ancient  messuage  in  an 
ancient  vill  (A),  by  reason  of  his  commorancy  therein,  has  hieul  com- 
mon in  the  place  in  question,  is  bad ;  for  inhabitants,  unless  they 
are  incorporated,  cannot  prescribe  to  have  profit  in  another's  soil, 
but  only  in  matters  of  easement,  as  in  a  way  to  a  church,  or  in 
matters  of  discharge,  as  to  be  discharged  of  toll  or  of  tithes.  But 
although  inhabitants^  on  account  of  the  vagueness  of  the  description, 
cannot  claim  a  right  in  alieno  solo,  yet  the  occupiers  of  houses  may 
set  up  a  custom  to  cut  turves,  and  occupiers  of  lands  may,  by 
custom,  claim  a  right  in  alieno  solo  (/).  Where  a  prescriptive  right 
of  common  is  pleaded  (m),  and  issue  is  joined  on  the  prescription, 
and  there  is  a  verdict  in  favour  of  the  right,  the  want  of  averring 
that  the  plaintiff's  cattle  were  in  that  part  of  the  land  in  which  the 
common  is  claimed,  or  that  the  cattle  were  levant  and  couchant 
upon  the  land  of  the  plaintiff,  is  aided  by  the  statute  of  jeofail.  See 
new  rule  as  to  pleas  of  common  of  pasture  for  divers  kinds  of  cattle 
and  similar  rights,  under  title  ^'  Common,"  ante^  p.  449. 

Tender  of  Amends. — Tender  of  amends  before  the  taking  of  a 
distress  makes  the  distress  unlawful,  and  in  such  case  an  action  of 
trespass  may  be  maintained  for  taking  the  cattle  (n).  Tender  of 
amends  after  distress,  and  before  impounding,  makes  the  detainer 
unlawful,  and  gives  the  plaintiff  a  right  of  action  for  detaining  his 
cattle.  In  a  case  where  the  sheep  damage  feasant  had  been  dis- 
trained by  the  avowant,  and  having  been  placed  in  an  outhouse, 
about  200  yards  from  the  place  where  they  were  taken,  the  plaintiff's 
son  applied  to  the  avowant's  wife  for  the  sheep,  no  one  else  being  on 
the  premises.  The  plaintiff's  son  had  done  business  before  with  the 
avowant's  wife  on  the  subject  of  impounding  the  same  sheep.  Upon 
being  asked  what  amends  she  required,  she  said  23s.  if  they  did  not 
impound  the  sheep,  and  25s,  if  they  took  them  to  the  public  pound 
at  Leominster.  On  the  part  of  the  avowant,  it  was  contended,  that 
the  tender  came  too  late,  tne  sheep  being  already  impounded  ;  but  the 
court  ruled  otherwise  ;  observing,  that  the  pound  which  will  exclude 
a  tender,  must  be  a  pound  in  which  the  cattle  are  no  longer  in  the 
custody  of  the  party,  but  in  the  custody  of  the  law ;  here  the  agent 
of  the  distrainor  (for  the  wife  must  be  so  considered,)  admitted  that 
the  sheep  were  destined  for  another  pound,  and  consequently  the 
tender  was  good.  The  stat.  21  Jac.  I.  c.  16,  s.  5,  by  which  it  is 
enacted,  '^  that  in  all  actions  of  trespass  quare  clausum  fregit^  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title  or  claim 
to  the  land  in  which  the  trespass  is  by  declaration  supposed  to  be 
done,  and  the  trespass  be  by  neriigence,  or  involuntary,  the  defen- 
dants shall  be  admitted  to  plead  a  disclaimer,  and  that  the  trespass 

(0  Earl  of  Sefton  ▼.  Court,  5  B.  &  C.  (/)  Adm.  per  Cur.,  in  Bean  v.  Bloom,  2 

917.  B1.R.  928. 

(*)  Smiih  v.  Gatewood,  Cro.  Jac.  152 ;  («)  Stennel  ^.Hogg,  1  Saond.  225. 

6  Rep.  59,  b.  («)  2  Imt.  107. 
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bj  oe^igeace  or  imoiiintaij,  and  a  tender  or  oiler  of  wiliaiwnfe 
y"*"^  for  audi  tnMipann  before  aetkn  browiil,*'  is  onwimBd  to 
actkoo  of  trespaoBk  and  does  not  extend  to  re^e^in  (o)l 

Avowry,  ^.  far  Remi  Amor. — ^At  the  conmoo  law,  it  was 
neeeflMTj  for  a  termor,  in  an  avowrj  for  rent  dne  firom  Iub  tenant, 
to  Anm  oat  of  what  estate  and  in  what  manner  the  teim  wan 
derrred,  became  partieobr  estates  being  created  bj  agreement  of 
the  parties  oat  of  the  pnmitife  estate,  it  was  the  office  of  the  eomi 
to  jotig^  whether  the  primitiTe  estate  and  agreement  were  sttA- 
eient  to  prodoce  the  particular  estate  (p).  To  obriate  the  diA- 
calties  which  the  avowant  for  rent  anrear  had  to  oicoonter,  m  set* 
ting  forth  loi^  and  intricate  titles ;  it  was  enacted  bj  stmt.  11 
Geo.  IL  c.  19,  s.  22,  that  defendants  in  replerin  misht  avow  or 
make  cognizance  gemeralbf^  that  the  {daintiff  in  replevm,  or  other 
tenant  of  the  lands,  whereon  the  distress  was  made,  enjoyed  the 
same  under  a  (^nuit  (nt  demise  at  sndi  a  certain  rent  dnnng  the 
time  wherein  the  rent  distrained  for  incurred,  irfiidi  rent  was 
then  and  still  remains  due ;  or  that  the  place,  where  the  distiess 
was  taken,  was  parcel  of  such  certain  tenemoits  holdm  of  sodi 
honour,  lordship,  or  manor,  for  which  tenements  the  rent,  relief, 
heriot,  or  other  service  distrained  for,  was  at  the  time  of  sudi  di»* 
trees,  and  still  remains  dne  (20),  without  further  setting  forth  the 
grant,  tenure,  demise,  or  title :  and  if  the  plaintiff  shaD  beeone 
nonsuit,  discontinue,  or  have  judgment  against  him,  defendant  shall 
recover  double  costs  (9).  It  is  not  necessary  in  an  avowry  for  rent 
under  this  statute,  to  aver  that  the  rent  continued  in  arrear  (r),  at 
the  time  of  making  the  avowry.  Avowries  for  distress  for  rent 
varying  the  amount  of  rent  reserved,  or  the  time  at  which  rent  is 
payable,  are  not  allowed  under  the  new  rules  (s).  The  statute  does 
not  extend  to  a  rent-charge  {t).  Proof  of  payment  of  r^it  to  the 
avowant  isprimd  facie  evidence  (ti),  that  he  is  owner  of  the  land. 
Evidence  that  plaintiff  held  under  an  agreement  for  a  lease,  (where 
r^it  has  not  been  paid,)  will  not  support  an  avowry  or  cogniamoe 
under  this  statute,  viz.  that  plaintiff  held  by  virtue  of  a  demise ;  for 
there  is  not  any  demise  either  expressed  or  implied  (ps).  Seems^ 
where  rent  has  been  paid  (y).      Tenant  from  year  to  year,  during  a 

(0)  Allen  ▼.  Baylef,  Lutw.  1596.  (#)  See  ante,  p.  1203. 

Ip  )  SeiUy  v.  Dally,  Salk.  562 ;  Carth.  (/)  Bulfit  ▼.  Oarkt,  1  Bos.  &  PliL  N. 

445  i  Lord  Raym.  331, 8.  C. ;  Reynolds  y.  R.  56. 

Tkcrve,  Str.  796.  (u)  Royert  ▼.  Pitcher,  6  Tumi.  202. 

(q)  But  Bee  ttat.  5  &  6  Vict.  c.  97,  s.  (xS  Hegan  Y.Johnton,  2  Taunt.  148. 

2,  on/t,  p.  922,  n.  (y)  Kniyhi  ▼.  Beneit,  3  Bingh.  361. 

(r)  Clarke  ▼.  DovtM,  7  Taunt.  72. 


(20)  Nil  habuit  in  tenementis  cannot  be  pleaded  in  bar  to  an  avowry  for 
rent  arrear  under  this  statute.  Syllivan  v.  Stradling,  2  Wils.  208.  Nor 
a  plea  which  amounts  to  nil  habuit.  Alchome  v.  Gomme,  2  Bingh.  54. 
See  also  Party  v.  House,  Holt's  N.  P.  C.  489.  But  see  pa$t,  p.  1213, 
Taylor  v.  Zamira. 
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current  year,  entered  into  an  agreement  for  a  lease  to  be  granted 
to  him  and  A.  B. ;  and  from  that  time  A.  B.  entered  and  occupied 
jointly  with  him.  It  was  holden  (z)^  that  by  this  agreement,  and 
the  joint  occupation  under  it,  the  former  tenancy  was  determined, 
although  the  lease  contracted  for  was  never  granted.  The  sum 
stated  in  the  avowry  or  cognizance  to  be  due  for  rent  is  not 
material ;  for  if  it  appears  that  lees  rent  is  due  than  defendant  has 
avowed  or  made  cogmzance  for,  yet  is  he  entitled  to  recover  {or  so 
much  as  is  due  (a).  Where  the  avowry  is  for  parcel  of  a  rent  (6), 
or  penalty  (c)  oidy,  it  ought  to  show  that  the  residue  has  been 
satisfied  or  discharged,  otherwise  it  will  be  bad  on  demurrer  (^Q. 
If  the  defendant  avow  for  so  much  rent  arrear  (tf),  part  whereof  k 
not  due  at  the  time  of  the  distress,  and  enters  judgment  for  tlie 
whole,  it  will  be  error :  but  it  may  be  cured  before  judgment,  by 
abating  the  avowry  as  to  the  part  not  as  yet  due  (/).  Money  may 
be  paid  into  court  on  an  avowry  for  r^it  arrear  (^).  A  rent  is 
granted  to  A.  for  a  term  of  years,  with  a  clause  in  the  deed,  that 
A.  and  his  heirs  may  distrain  for  the  rent  during  the  term ;  A. 
dies ;  the  executor  shall  have  the  rent  and  distrain  for  it,  and  not 
the  heir  (A).  One  joint-tenant  may  distrain  for  the  whole  r^it  (t), 
but  he  ought  to  avow  for  part  only  in  his  own  rig^t,  and  for  the 
residue  he  ought  to  make  cognizance  as  bailifiP  to  his  companioa« 
Parceners  must  join  in  an  avowry  for  rent  arrear  (A).  A.  and  B. 
were  tenants  in  common  in  fee  of  land  (/)  ;  A.  granted  a  lease  for 
years  of  his  moiety  to  C,  reserving  a  rent ;  C.  assigned  the  lease  to 
B. ;  it  was  holden,  that  A.  might  distrain  upon  B.  for  rent  arrear, 
and  avow  for  taking  the  distress  in  any  part  of  the  land.  An 
avowry,  justifjdng  the  taking  a  distress  for  rent  arrear  for  ready 
ftimished  lodgings,  is  good ;  it  having  been  holden,  that  a  landlord 
is  entitled  to  distrain  for  the  rent  of  ready  furnished  lodgings  (m). 
The  Stat.  5  &  6  Vict.  c.  54,  s.  18,  enables  defendants  in  replevin 
brought  on  any  distress  for  rent-charge  payable  under  the  act  for 
the  Commutation  of  Tithes,  (6  &  7  Will.  IV.  c.  71,)  and  the  several 
acts  to  amend  the  same,  to  avow  or  make  cognizance  generally  that 
the  lands  and  tenements  whereon  such  distress  was  made  were 
chargeable  with  or  liable  to  the  payment  of  a  certain  yearly  amount 
of  rent-charge,  under  the  provisions  of  the  statutes  for  the  Com- 
mutation of  Tithes;  which  rent-charge,  or  some  part  thereof,  was 
in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after 
some  half-yearly  day  of  pa3rment  thereof,  and  after  ten  days^  notice 

(jr)  Hamerton  v.  Stead,  3  B.  &  C.  478.  6, 8 ;  and  Htarrum  t.  Btamhy,  5  T.  R.  248. 

(a)  Said  by  Lord  Bllembwrough,  C.  J.,  {a)  Vemmk  ▼.  WfnsM,  1  H.  B1.24. 

in  Party  ▼.  IwUfr,  6  East,  437,  to  be  the  Th)  Darrel  ▼.  WUum,  Cro.  Eliz.  644. 

constant  practioe.  (t)  5  Mod.  73 ;  12  Mod.  96. 

.  Cb)  Hunt  ▼.  Brmimet,  4  Mod.  402.  h)  Stedman  ▼.  Baief,  Lord  Raym.  64. 

(c)  Holt  V.  Saimbaeh,  Cro.  Car.  104.  (I)  Snelgmr  j.H^mtmj  Cro.  Jac  611. 

id)  Johmon  y.  Baynet,  12  Mod.  84.  (m)  Newman  v.  Anderton,  2  Bos.  &  PoL 

(e)  Richards  ▼.  CornfMh,  Salk.  580.  N.  R.  224. 

(/)  See  1  Williams's  Saunders,  285,  n. 
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<U  ■«&  ir^ii  'i^  hmd  jo.  maaner  aoii  iiA 
fimA  uiL  Z£jt  sfUL  zxma  is^Mj  ^s  5:rask,  iai» 

r»t  m  vw^arlp.,  ^tsA  alk^pgd,  lia:  &r  a  Ijbkc  one.  to  nt.  ibr  tvo 
yttffi  aarf  a  qaartiEr.  comie  ca  ihe  f^;h  IVceBber,  1S08,  tfe 
phmtHfl^A  T^A  vc^y/yA  ibe  prtc«ertT  drnEke*i.  to  vUcfa  the  phm- 
^My^ATJkA  %/ym,  taunt  wkodo  etfcrmi.  a:>i  ksv^e  vas  joined  tliereoQ; 
yr^A  Hjoa  tbe  ^hiznziS  heli  a2>i  €£;•:  jei  frici  ibe  Srd of  December, 
1%41,  «^,  ^y^'iz'A  scSckn:  :»>  entitle  defrsxiaat  to  a  Terdict  for 
tvo  year%'  r%?.%  \^'l>erc:  the  plarr.tig^  caiue  into  possessioo  under 
t/n^  ^hf}  }j^  paid  nEiit  npoQ  distress  tj  defeodant :  ii  was  holdenC^), 
tikat  afviT  pn»f  of  thai  fact,  the  pbLmtifT  v^s  estopped  to  dispqte 
the  d^eridaxit's  thie  to  the  rent.  Where  the  plaimtiff  did  not 
Migirially  recnze  the  -pfjuestHcm  of  ike  lamd  from  ike  arcvami,  it  is 
eoiripet^nt  to  the  plaioti£^  although  he  has  paid  rent  to  the  aTov- 
afirt,  or  othemi-ie  acknowledged  the  avowant  as  landlord,  to  rebut 
the  way^^A  title  of  the  avowant,  by  showing  that  he  paid  roit 
under  cireumsstances  which  did  not  entitle  the  avowant  to  the  rort. 
And  mch  evidence  may  be  given  on  the  issue  aaii  temmit  wkodo  d 
frrmA  (r).     Declaration  for  taking  plaintiff's  com  in  four  doees, 


(n)  Ifumi  T.  Ospe,  Coirp.  242. 


i< 


fk«  A'M/e  V.  lfa^icim«,  2  Cr.  M. 
Hi;  5Trrw.  1106. 
(;y )  A^«r/y  y.  imbtr,  6  E«ft,  434. 
(f>  Cvo;?^  T.  BUmdjff  1  Bingh.  N.  C. 
46,  rtcttfptiant;  Pani<m  y.  /9fi««,  3  Campb. 

572# 

{r)  Jlngtrt  ▼.  Pitcher,  6  Twmt.  202. 
•cc  ftlao  WilUams  t.  Bartholomew,  1  Bos. 


&  PuL  326;  Gnrcnor  t.  ITnaoBW,  1 
BiDgfa.  38 ;  Pemrner  t.  Dmplock^  2  Bingb. 
10;  Gregory  t.  Doidge,  3  Biii|^.  474,  S. 
P.,  (recognized  in  Cleridge  t.  Jfcdauie, 
4  M.  &  Gr.  143;  4  ScoU's  N.  R.  796); 
Brook  T.  Biggt,  2  Bingh.  N.  C  572.  In 
Rogert  t.  Pitcher,  and  GmtMiMr  ▼.  IF•od^ 
Ao«#f,  the  distinction  is  pointed  out  be- 
tween the  case  where  a  penon  hia  acioaDj 
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naming  them.  Avowry,  that  plaintiff  held  the  closes  in  which,  &c., 
under  a  certain  rent,  &c.  Plea,  non  tenuit.  The  evidence  was, 
that  the  plaintiff  held  the  four  closes  mentioned  in  the  declaration, 
and  two  others  also,  at  the  rent  mentioned  in  the  avowry :  it  was 
holden  (5),  that  the  proof  supported  the  avowry ;  for  each  part  of 
the  land  was  liable  to  the  whole  rent ;  the  tenant,  therefore,  held 
the  portion  of  the  land  mentioned  in  the  declaration  at  the  whole 
rent,  and  a  distress  for  the  whole  might  have  been  taken  on  that  or 
any  part.  But  the  contract  on  which  the  rent  becomes  due  must 
be  truly  stated ;  hence  where  avowry  alleged  that  the  plaintiff  held 
at  a  yearly  rent  of  170/.,  as  tenant  to  A. :  On  non  tenuit  modo  et 
forma  ;  it  was  holden  (^),  that  proof  that  plaintiff  held  as  tenant  to 
defendant  of  two-thirds  only,  at  a  rent  of  170/.  for  the  whole,  was 
a  variance.  So  where  defendant  avowed  on  a  contract  for  100/., 
and  proved  a  demise  at  15$.  an  acre,  amounting  to  111/. ;  it  was 
holden  {u)  a  variance.  Co^izance  by  defendant  as  bailiff  to  R.  W. 
for  rent  arrear  on  a  demise  from  R.  W.  Plea,  non  tenuit.  It 
appeared  by  the  lease,  that  R.  W.  was  a  receiver  appointed  by 
Chancery,  in  a  cause  wherein  A.  was  plaintiff  and  B.  defendant ; 
the  reddendum  was  to  R.  W.,  or  any  future  receiver.  Verdict  for 
defendant;  which  the  court  refused  to  set  aside  (jr),  observing,  that 
plaintiff  could  not  take  a  lease  from  R.  W.,  and  then  turn  round 
and  say  that  he  did  not  demise.  The  defendant  made  cognizance ; 
1st,  under  a  demise  by  A.  to  B. ;  2ndly,  under  a  demise  from  B.  to 
the  plaintiff.  Plea  in  bar  to  each  cognizance.  The  defendant  may 
at  the  trial  abandon  the  second  cognizance  and  examine  (y)  B.  in 
support  of  the  first  issue,  B.  stating  on  the  voire  dire,  that  he  did 
not  employ  the  attorney. 

Riens  in  Arrear. — Riens  in  arrear,  or  no  rent  in  arrear,  may  be 
pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to  conclude  to 
the  country  ;  for  where  de  injuria  sud  propriA  absque  hoc  quod 
redditusfuit  in  aretro  was  pleaded  to  a  cognizance  for  rent  arrear ; 
it  was  holden  {z)  ill,  on  special  demurrer,  as  putting  the  defendant 
to  an  unnecessary  replication.     This  plea  admits  the  holding  to  be 


recdved  possession  from  one  who  has  no 
title,  and  the  case  where  he  has  merely  at- 
torned, by  mistake,  to  one  who  has  no  title. 
In  the  former  case,  the  tenant  cannot  (ex- 
cept under  very  special  circumstances) 
diqmte  the  title;  in  the  latter  he  may. 
Per  Bayley,  J.,  in  Comiih  ▼.  Searellf  8  B. 
&  C.  475 ;  Hall  ▼.  Butler,  10  A.  &  E.  204. 
See  also  another  distinction  ia  Hoperqfty, 
Kejf§,9  Bingh.  613,  where  defendant  having 
only  a  defeasible  title,  demised  to  plaintiff 
for  years;  before  the  first  quarter's  rent  was 
due,  plaintiff  was  evicted  by  title  paramount 
to  ddTendant's,  and  remained  out  of  posses- 
don  for  some  weeks;  he  then  entered 
again  under  a  new  agreement  with  the 
person  who  had  so  evicted  him:  it  was 


holden,  that  a  distress  which  had  been 
taken  by  the  defendant,  could  not  be  sus- 
tained; and  that  the  eviction  might  in 
this  case  be  given  in  evidence  on  the  iaine 
of  non  tenuit.  See  also  Doe  d,  Bulhn  v. 
Mill9;2  A.  &  E.  17,  and  ante,  under  title 
"  Ejectment,"  p.  696. 

(«)  Hargrove  v.  Shewin,  6  B.  &  C.  34. 

(0  Philpoit  V.  Dobkimon,  6  Bingh. 
104. 

^ti)  Brown  v.  Sojfee,  4  Taunt.  320. 

(jr)  Dancer  v.  Ha»iing$f  4  Bingh.  2. 

Of)  £tfi^  V.  Ba*«r,  4  Nev.  &  M.  228 ;  in 
which  the  accuracy  fk  the  report  in  Upiom 
V.  Cwrtit,  1  Bingh.  210,  was  questioned. 

(r)  Horn  v.  Lewin^  Salk.  583. 
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So  it  is  a  good  plea  to  say,  that  the  property  is  to  tibe  plaintiff  and 
to  a  stranger ;  and  where  there  are  two  plamtiflb,  that  the  property 
is  to  one  of  them  (o). 

5.  Statutes: 

1 .  0/  Idmitatums, 

2.  Of  Set-off. 

1.  Stat,  of  Limitations, — By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions 
of  replevin  shall  be  commenced  and  sued  within  six  years  after  the 
cause  of  action.  Hence  actio  non  accrevit  infra  sex  annos  is  a  good 
plea  in  bar  in  replevin. 

2.  Set-off. — There  cannot  be  a  set-off  in  replevin.  Avowry  for 
rent  arrear  [p&a,  riens  in  arrear^]  and  issue  thereon.  Plaintiff  had 
given  a  notice  of  set-off  (j?),  and  offered  to  support  it  by  evidence 
at  the  trial ;  but  JDenison,  J.,  rejected  it.  The  court  oC  C.  B. 
were  of  opinion,  that  the  evidence  was  properly  rejected;  observing, 
that  this  case  was  neither  within  the  letter  nor  the  intention  of  the 
statute  (g).  The  issue  was  special,  and  not  general.  It  was  not 
an  action  upon  a  personal  contract.  The  rent  savoured  of  the 
realty,  and  the  remedy  was  by  distress ;  replevin,  they  added,  was 
a  mixed  action.  The  judgment,  if  for  the  avowant,  must  be  for  a 
return  of  the  cattle.  To  take  the  benefit  of  the  statute,  plaintiff 
and  defendant  must  plead  properly.  In  debt  on  bond,  defendant 
cannot  set  off  under  non  est  factum  or  solvit  ad  diem^  but  must  plead 
specially.  Perhaps  by  way  of  special  plea  to  the  avowry^  plaintiff 
might  nave  pleaded  a  mutual  debt  of  more  than  the  rent.  There 
could  not  have  been  a  set-off  by  defendant  under  non  eepit^  nor 
could  there  be  for  plaintiff  under  riens  in  arrear.  To  an  avowry 
for  rent  arrear  (r),  the  tenant  pleaded  that  a  certain  sum  (equal  in 
amount  to  the  rent  arrear)  was  due  for  ground-rent  from  the 
avowant  to  the  original  landlord ;  that  payment  of  that  sum  was 
demanded  of  the  avowant,  who  refused  to  pay  the  same,  where- 
upon the  original  landlord  demanded  payment  of  the  tenant,  and 
threatened  to  distrain,  and  that  tenant,  in  order  to  avoid  a  distress, 
paid  the  ground-rent :  on  demurrer,  the  plea  was  holden  to  be 
good  ;  Sutler^  J.,  observing,  that  there  was  a  diflerence  between  a 
payment  and  a  set-off;  the  former  might  be  pleaded  to  an  avowry, 
though  the  latter  could  not.  So  the  tenant  may  plead  (t)  payment 
of  an  annuity  secured  out  of  the  demised  lands  previously  to  the 
demise  to  him,  for  the  arrears  of  which  the  grantee  had  threatened 
to  distrain.     So  to  an  avowry  for  rent  (Oi  the  tenant  may  plead 

(•)  1  Inst.  145,  b.  (f )  2  G«o.  U.  c.  22, 1. 13. 

(jt)  AhtaUm  ▼.  Knight,  C.  B.,  £.  16  (r)  Sap^ford  y.  FUteher^  4  T.  R.  511. 


Geo.  II.,  Barnes,  450,  4to.  ed. ;  BulL  N.  («)  TVry/br  ▼.  Zamira,  2    Mtnh.  R. 

P.  181,  8.  C;  Oraham  y.  Frame,  B.  R.,  220;  6  Taunt.  524,  8,  C, 

H.  24  Geo.  II. ;  Layeoek  y.  Tt^U*B.  (t)  Johnmm  y.  /o««ff,  9  A.  ft  E.  8991 

R.,  E.  27  Geo.  IIL,  B.  P.  B.  499»  S.  P.  1  P.  &  D.  661. 
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in  replevin  be  once  nonsuited,  he  cannot  have  a  new  replevin,  but 
most  sue  out  a  writ  according  to  the  directions  of  the  statute. 
This  writ  is  termed  a  writ  of  second  deliverance.  It  is  a  judicial 
writ,  issuing  out  of  the  court  of  record  in  which  the  nonsuit  was 
had  (22).  The  writ  of  second  deliverance  (z),  is  a  supersedeas  in 
law  to  the  sheriff  to  forbear  to  execute  the  writ  de  retomo  ha- 
bendo^^S)  obtained  on  the  nonsuit  of  the  plaintifi^  if  delivered 
to  the  sheriff  before  return  is  made.  If  upon  the  writ  of  second 
deliverance,  the  party  replevying  makes  default  a  second  time  for 
any  other  cause,  the  statute  has  provided,  that  the  distress  shall 
remain  irreplevisable  for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  the  stat.  17  Gar.  II.  o.  7, 
has  prescribed  to  the  defendant  the  mode  of  proceeding  in  the  four 
following  cases : — 

I.  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined^  m  any  suit 
of  replevin  by  plaint  or  writ  lawfully  removed :  The  defendant  must 
make  a  suggestion  in  nature  of  an  avowry  or  cognizance  for  the  rent 
arrear,  whereupon  the  court,  upon  prayer  of  the  defendant,  will 
award  a  writ  of  inquiry  touching  the  sum  in  arrear  at  the  time  of 
the  distress,  and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover  the  rent 
arrear,  if  the  distress  amounts  to  the  value  of  it ;  if  not,  then  to 
recover  the  value  of  the  distress,  with  full  costs  (24). 

II.  If  the  plaintiff  shall  be  nonsuit,  after  cognizance  or  avowry 
made,  and  issue  joined :  In  this  case  the  jurors  that  are  impanelled 
to  inquire  of  such  issue,  shall,  at  the  prayer  of  the  deiendant, 
inquire  concerning  the  sum  of  the  arrears  and  the  value  of  the 
distress,  and  thereupon  the  defendant  is  entitled  to  the  same  judg- 
ment as  in  case  I. 

III.  If,  after  cognizance  or  avowry  made,  and  issue  joined,  the 

(r)  2  Inst.  341. 


tress  after  nonsuit  there,  and  return  made  in  infinitum^  as  he  might  before 
this  statute. 

(22)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  s.  YII.  4. 

(23)  But  not  to  the  writ  of  inquiiy  of  damages  on  stat.  21  Hen.  VIII. 
c.  19,  Salk.  95,  or  on  stat.  17  Car.  II.  c.  7,  Ventr.  64  ;  2  Wils.  117. 

(24)  For  the  form  of  prayer,  writ  of  inquiry,  and  judgment,  where  the 
distress  amounts  to  the  value  of  the  rent,  see  Lilly's  Entries,  3rd  edition, 
1758,  p.  610.  For  the  form  of  the  judgment  where  the  distress  is  of  less 
value  than  the  rent,  see  Tidd's  Practical  Forms,  Ist  ed.  p.  292.  If  the 
plaintiff  be  nonprossed  after  defendant  has  avowed,  for  want  of  a  plea 
in  bar,  it  seems  imnecessary  to  add  a  suggestion,  the  cause  of  the  distoess 
beine  sufficiently  ascertained  by  the  avowry.  See  the  form  of  the  writ  of 
inqmry  in  this  case,  in  Tidd's  Prac.  Forms,  1st  ed.  p.  163,  164. 
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verdict  shall  be  ^ven  against  the  plaintiiF:  As  in  the  last  case,  the 
jurors  that  are  imnanelled  to  inquire  of  such  iasne  shall,  at  the 
prayer  of  the  defenoant,  inquire  concerning  the  som  of  the  airsin, 
and  the  value  of  the  distress,  and  thereupon  the  defiradant  is 
entitled  to  the  same  judgment  as  in  case  I. 

It  must  be  observed,  that  if  the  jurors  give  a  defective  verdieti 
e.  g.f  if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum 
of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of  inquiry; 
because  the  statute  directs  that  the  jurors,  who  are  impaneUed  to 
tiy  the  issue,  shall  inquire  concerning  the  sum  of  the  arreazB  (a). 
The  case  of  Sheape  v.  Culpeper  was  recognized  by  Lord  Hiardmd^ 
C.  J.,  in  JR.  V.  KynastonyD.  R.,  T.  10  Oeo.  II.,  MS.;  where  it  was 
holden,  that  the  court  could  not  supply  a  defective  verdict,  where 
several  traverses  had  been  taken  on  a  return  to  a  mandamna,  under 
the  statute  9  Ann.  c.  20,  and  the  jury  had  omitted  to  find  damaaes 
and  costs  for  the  plaintiff.    See  also  Ca.  Temp.  Hardw.  297.     Tim 
point  was  again  moved  in  Freeman  v.  Lady  Archer^  2  Bl.  763  ;  and 
Chuldf  J.,  then  expressed  a  doubt,  whether  a  writ  of  inquiir  oodd 
be  granted  to  supply  a  defective  verdict  for  the  defendant  in  the  CMe 
of  an  avowry  for  rent  arrear.     It  appears  clearly,  from  the  case  of 
Sheape  v.  Culpeper^  that  it  cannot.     And  in  a  subsequent  case, 
where  the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the  distress,  and 
judgment  was  entered  for  the  damages  assessed ;  it  was  holden,  that 
this  judgment  was  erroneous,  and  could  not  be  amended  into  a 
judgment  under  the  statute,  because  the  neglect  of  such  inquiry  hy  the 
jury  could  not  be  in  any  manner  supplied  (b).     But  in  cases  where 
the  court  is  not  restrained  by  the  express  words  of  the  stat.  17  C3ar. 
II.  c.  7,  s.  2,  (which  relates  to  rent  arrear  only,)  an  inquiry  may  be 
granted  to  supply  omissions  on  the  part  of  the  jury  at  the  trial  of 
the  replevin.     Hence,  where  the  defendant  avowed,  as  overseer  of 
the  poor,  for  a  distress  for  a  rate  under  stat.  43  Eliz.  c.  2,  and  at 
the  trial,  the  plaintiff  was  nonsuit,  and  the  jury  was  discharged 
without  any  inquiry  of  the  treble  damages  given  by  the  19  th  section 
of  that  statute  to  defendants  in  case  of  a  nonsuit  after  appearance ; 
an  application  was  made  to  the  court  that  the  avowants  might  have 
a  writ  of  inquiry  awarded  to  supply  this  defect ;  which  application, 
after  much  debate,  was  granted  (c).     A  similar  application   was 
made  in  the  case  of  Valentine  v.  Faweetty  2  Str.  1021 ;   Ca.  Temp. 
Hard.  138,  where  a  verdict  had  been  given  for  the  defendant,  who 
had  avowed  under  the  same  statute,  43  Eliz.  c.  2.  Lord  Hardwiekej 
C.  J.,  (with  whom  the  rest  of  the  court  concurred,)  was  of  opinion, 
that  a  writ  of  inquiry  ought  to  be  granted,  upon  the  ground,  that 

(m\  Sheape  y.  ChUpeper,  1  Lev.  255.  common  law  jndgment. 

(6) /Zett  y.Afofyan,  3  T.R.  349.    But  (c)  Herbert    ▼.    Waiiers,    Ld.   Raym. 

the  court  in  this  case  permitted  the  defen-  59 ;  Salk.  205;  Carth.  362,  S,  C. 
dant  to  amend  hia  judgment  by  entering  a 


REPLEVIN.  1217 

the  words  of  this  section  of  the  statute  were  sufficient  to  take  in  this 
case,  viz.  ^^  that  defendant  shall  recover  treble  damages,  to  be  as- 
aessed  by  the  same  jury,  or  writ  to  inqtare  of  the  damages^  as  the 
same  shall  require.*"  The  case  of  Valentine  v.  Fawcett  was  recog- 
nized in  Dewell  v.  MarshaU,  2  Bl.  R.  921,  and  3  Wils.  442 ;  m 
which  the  court  awarded  a  supplemental  writ  of  inauiry,  after  ver- 
dict found  for  the  defendant,  who  had  avowed  unaer  the  statute 
43  Eliz.  c.  2. 

IV.  If  judgment  be  given  upon  demmrrer  for  the  avowant  or 
person  making  the  cognizance  :  In  this  case  the  court,  at  the  prayer 
of  the  defendant,  will  award  a  writ  to  inquire  of  the  value  of  the 
distress  (25),  and  upon  return  thereof  the  like  judgment  shall  be 
^ven  as  in  case  I.,  that  is  to  say,  to  recover  the  rent  all^^ed  to  be 
m  arrear  in  the  avowry  or  cognizance,  if  the  distress  shall  amount  to 
the  value  of  it ;  if  not,  then  to  recover  the  value  of  the  distress,  with 
full  costs  (26).  That  there  may  not  be  any  failure  of  justice,  the 
fourth  and  last  section  of  the  statute  directs,  that  in  all  the  pre- 
ceding cases,  where  the  value  of  the  cattle  (27)  distrained  shall  not 
be  found  to  be  to  the  full  value  of  the  arrears,  the  party  to  whom  such 
arrears  are  due,  his  executors,  or  administrators,  may,  from  time  to 
time,  distrain  a^ain  for  the  residue.  It  is  worthy  of  remark,  that 
this  statute,  which  defines  with  so  much  accuracy  the  mode  of  pro- 
ceeding to  be  adopted  by  a  defendant  who  succeeds  in  a  replevin 
suit,  has  not  superseded  the  judgment  at  common  law,  which  may 
still  be  entered,  if  the  defendant  shall  be  so  advised ;  for  the  statute 
is  considered  as  Riving  a  further  remedy,  and  not  as  extinguishing 
the  remedy  to  w^ich  the  defendant  was  entitled  at  common  law. 
Under  this  view  of  the  statute;  it  has  been  holden(<0,  that  an 
avowant  may  enter  a  common  law  judgment,  and  abo  pray  a  writ 
of  inquiry  under  the  statute.  It  ought,  however,  to  be  observed, 
that  the  remedy  provided  b^'  the  statute  is  attended  with  this  ad- 
vantage, that  the  writ  of  inquiry  awarded  under  it  may  be  exe- 
cuted, notwithstanding  the  plaintiff  has  sued  out  a  writ  of  second 

(d)  Baker  v.  Lad§,  Garth.  254. 


(25)  The  amount  of  the  rent  all^d  to  be  due  in  the  avowry  or  cog- 
nizance being  admitted  by  the  demurrer^  it  is  not  necessary  in  this  case, 
as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should  extend  to  the 
amount  of  the  rent  m  arrear. 

(26)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant,  prayer 
of  writ  of  inquiry,  award  thereof,  writ,  return  of  the  value  of  the  distress, 
amounting  to  less  than  the  rent  alleged  to  be  due,  and  final  judgment  there- 
upon, in  Mounson  v.  Redshatv,  1  Saund.  195. 

(27)  The  preceding  clauses  of  this  statute  mention  poode  and  cattle 
distrained,  but  this  speaks  of  cattle  only.  The  omisnon  of  the  word 
**  goods"  in  this  clause  appears  to  be  casiud. 
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deliverance  (e)  (28) ;  T^vliereas  the  writ  of  second  deli?enuice,  if  deli- 
vered  to  the  sheriff  before  return  made,  operates  as  a  supmedeis 
to  the  writ  of  retomo  habendo^  issuing  on  the  conunon  law  jndg^ 
ment(/). 


X.  Of  the  Costs^  and  herein  of  the  Costs  in  Error. 

1.  As  to  the  Plaintiff. — At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs  (g) ;  faut 
now,  by  the  stat.  of  Oloucester,  6  Edw.  I.  c.  1,  s.  2,  the  plamtiff  is 
entitled  to  costs  in  all  cases  where  he  was  entitled  to  dawHi^m 
antecedently  to  the  statute  of  Gloucester ;  of  course,  therefore,  tbe 
plaintiff  is  entitled  to  costs  in  replevin. 

2.  As  to  the  Defendant, — At  the  common  law,  if  an  avowry,  or 
cognizance,  or  justification,  was  found  for  the  defendant  in  replevin, 
or  if  the  plaintiff  was  otherwise  barred,  the  defendant  was  not 
entitled  to  costs ;  but  now,  by  stat.  7  Hen.  V III.  c.  4,  s.  3,  persons 
making  avowry,  cognizance,  or  justification  in  replevin,  or  second 
deliverance,  for  any  renty  custom^  or  service^  if  their  avowry,  &c.  be 
found  for  them,  or  if  the  plaintiff  be  otherwise  barred,  shall  recover 
their  damages  or  costs,  as  the  plaintiff  should  have  done  if  he  had 
recovered.  And  by  stat.  21  Hen.  VIH.  c.  19,  (which  permits 
avowries,  &c.  in  replevin,  and  second  deliverance  to  be  made  by  the 
lord,  &c.,  alleging  the  land  to  be  holden  of  him,  without  naming  the 
tenant,)  damages  and  costs  are  given  to  the  defendants  in  replevin, 
not  only  in  the  cases  provided  for  by  the  preceding  stat.  of  7  Hen. 
VIII.  c.  4,  but  also  in  the  cases  of  avowries,  &c.,  for  damage  fea- 
sant, or  for  other  rents,  if  such  avowries,  &c.  be  found  for  them,  or 
if  the  plaintiff  be  otherwise  barred.  Upon  a  distress  for  an  heriot, 
the  defendant  will  be  entitled  to  costs,  but  not  upon  a  distress  for 
an  amerciament,  in  a  leet,  for  not  doing  suit,  because  the  statute 
extends  only  to  customs  and  services  (A).  A  replevin  is  not  within 
the  meaning  of  the  statute  8  &  9  Will.  HI.  c.  11,  s.  1  (»),  which 
gives  costs  to  persons  who  are  improperly  made  defendants  in 
actions  or  plaint  of  trespass,  assault,  false  imprisonment,  or  ejeetio 
firtntB. 

Costs  in  Error. — By  stat.  3  Hen.  VII.  c.  10,  reciting  that  writs 


i: 


r*)  Cooptr  V.  Sherbrooke,  2  Wila.  116.  (A)  Porter  v.  Grey,  Cro.  Eliz.  300. 

[/)  2  Inst.  341,  and  S.  P.  per  Holt,  C  See  Gotobed  v.  Wool,  6  M.  &  S.  128. 

J.,  in  Pratt  v.  RutUU,  12  Mod.  547.  (t)  IngU  ▼.  Wordiworth,  3  Burr.  1285. 
(y)  Tidd's  Pr.  956,  ed.  7th. 


(28)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of  da- 
mi^s  under  the  21  Hen.  YIII.  c.  19,  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.    Pratt  v.  Rutlidge,  Salk.  95. 
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of  error  were  often  brought  for  delay,  it  is  enacted,  **  That  if  any 
defendant  or  tenant^  against  whom  judgment  is  given,  sue  any  wnt 
of  error  to  reverse  it.  in  delay  of  executU.  if  judgment  be  affirmed, 
&c.,  the  person  agamst  whom  the  writ  of  error  is  issued  shall 
recover  his  costs^  and  damages  for  the  delay  and  vexation."  This 
statute  applies  only  to  cases  where  the  judgment  below  is  for  the 
plaintiff ;  and  subsequent  statutes,  viz.  3  Jac.  I.  c.  8,  and  16  &  17 
Car.  11.  c.  8,  have  not  extended  the  description  of  persons  to  whom 
relief  was  meant  to  be  given  by  the  stat.  3  Hen.  V II.  c.  10.  By 
Stat.  8  &  9  Will.  III.  c.  11,  s.  2,  '^  Costs  in  error  are  given  to  the 
defendant,  where  the  judgment  below  is  for  him  and  is  affirmed  on 
error  :^  and  the  words  ^^such  action,  suit,  or  plaint,"  which  are 
used  in  that  section,  mean  any  action,  plaint,  or  suit  in  any  court  of 
record;  and  do  not  confine  the  remedy  to  those  actions,  &c.  in 
courts  of  record,  in  which  judgment  is  given  against  plaintiff  upon 
demurrer  (A). 

{i)  Riekett*  v.  Lewu,  1  B.  &  A(L  197,       10  East,  4,  was  overruled. 
by  which   the  case  of  Golding  v.  Diag, 


i 
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CHAPTER   XXXIV. 


RESCOUS. 


J?HE  term  rescous,  as  far  as  it  relates  to  the  subject  of  this  chap- 
ter (1 ),  means  the  setting  at  liberty,  against  law,  a  person  loreBted 
by  process  or  course  of  law  (a).  To  recover  a  compensation  for  thk 
injury,  the  plaintiff  may  bring  an  action  of  rescous,  or  an  action  on 
the  case,  against  the  party  guilty  of  the  rescous.  The  action  of 
rescous  havmg  fallen  into  disuse^  the  usual  mode  of  proceeding  is 
by  an  action  on  the  case ;  to  support  which,  it  is  necessary  for  the 
plaintiff  to  prove  : — 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of  them, 
sworn  to  be  true  copies  by  a  witness  who  has  compared  and 
examined  them  with  the  originals. 

3.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to  the 
court  whether  the  arrest  was  legal  or  not ;  for  without  a  legal  arrest 
there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant,  "  that 
he  has  a  warrant  against  him,  and  that  he  arrests  him,"  will  not 
constitute  an  arrest  (&),  if  tlie  defendant  afterwards  escapes  from 
the  officer;  but  if  the  defendant  acquiesces,  and  goes  along  with 
the  officer,  this  will  be  considered  as  submitting  himself  to  the  pro- 
cess, and  as  complete  an  arrest  as  if  the  officer  had  touched  the 

(a)  1  Inst.  160,  b.  (b)  Oenner  v.  Sparkt,  Salk.  79. 


(1)  For  rescous  of  distress,  see  ante,  tit.  "  Distress,"  sect.  VIII.  p.  686. 
Where  cattle  of  defendant's,  taken  as  a  distress  damage  feasant,  in  the 
absence  of  the  distrainor,  escaped  back  into  the  defendant's  grounds,  and 
remained  for  half  an  hour,  whence  they  were  again  driven  by  the  plaintiff, 
and  were  retaken  by  defendant ;  it  was  holden  not  to  amount  to  a  rescue, 
there  being  an  abandonment  of  the  right  of  freshly  following.  Knowlea  v. 
Blake,  5  Bingh.  499.  In  case  of  distress  for  rent  arrear,  if  the  distress 
escapes,  the  party  may  distrain  de  novo.  Vasper  v.  Eddow9,  Ca.  Temp. 
Holt,  257. 
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person  of  the  defendant  (c).  An  officer  having  two  warrants  in  his 
pocket  agamst  the  defendant  (^),  at  the  several  suits  of  A.  and  B., 
laid  his  hands  on  the  defendant,  and  said  to  him,  '^  I  arrest  you  by 
virtue  of  a  warrant  that  I  have  ;  "  but  he  did  not  show  the  defendant 
the  warrant,  nor  had  U  in  his  hand^  nor  told  the  defendant  at  whose 
suit  he  arrested  him,  neither  did  the  defendant  demand  to  see  the 
warrant,  or  to  be  informed  at  whose  suit  he  was  arrested.  It  was 
holden ;  1st,  that  this  arrest,  without  showing  the  warrant,  and  with- 
out mentioning  at  whose  suit  the  defendant  was  arrested,  was  legal, 
and  that  it  was  not  incumbent  on  the  officer  to  show  the  warrant  to 
the  defendant  until  he  obeyed  and  demanded  it.  2ndly,  That  this 
arrest  was  legal,  although  the  officer  had  not  the  warrant  in  his 
hand,  and  although  he  had  two  warrants  in  his  pocket  for  the 
defendant ;  for,  being  under  the  bailiff's  arrest,  he  was  in  custody 
for  all  causes  for  which  the  sheriff  had  made  his  warrant  against 
him,  although  the  sheriff  or  bailiff  did  not  mention  any  speciidly. 

By  Stat.  29  Car.  II.  c.  7»  s.  6,  '^  No  person  upon  the  Lord's  day 
shall  serve  or  execute  any  writ,  process,  warrant,  order,  judgment, 
or  decree,  (except  in  cases  of  felony  or  breach  of  the  peace,)  but 
the  service  of  every  such  writ,  &c.  shall  be  void  to  all  intents  and 
purposes.""  As  it  is  matter  of  public  policy  (tf),  that  proceedings  of 
the  nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend  on 
the  assent  of  the  partv  afterwards  to  waive  an  objection. to  such 
proceedings,  because  they  are  in  themselves  absolutely  void  by  the 
statute.  In  the  construction  of  this  statute  (/),  it  has  been  holden, 
that  an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  a 
penalty  by  a  defendant  who  has  been  convicted  on  a  penal  statute. 
The  statute  prohibits  original  arrests  only  on  Sundays.  Hence  a 
defendant,  who  wrongfully  escapes  from  the  custody  of  the  law, 
may  be  retaken  upon  a  Sunday,  on  fresh  pursuit  (y),  or  by  virtue  of 
an  escape  warrant  (A),  which  is  in  the  nature  of  fresh  pursuit,  for 
it  is  not  original  process^  and  a  commitment  upon  it  is  only  the  old 
commitment  continued  down.  But  after  a  voluntary  escape,  de- 
fendant cannot  be  retaken  on  a  Sunday  (i).  So  where  A.  was 
arrested  at  the  suit  of  B.,  and  discharged,  the  sheriff  not  knowing 
that  there  was  also  a  detainer  in  his  office  against  A.  at  the  suit 
of  C,  and  on  the  Sunday  following  the  sheriff  arrested  A.  at  the 
suit  of  C,  the  court  discharged  him  out  of  custody,  considering  the 
arrest  on  the  Sunday,  either  as  an  original  taking,  which  was  pro- 
hibited by  the  statute,  or  as  a  retaking  after  a  voluntair  escape, 
which  was  bad  under  the  authority  of  the  preceding  case  («),  where 

(c)  Homer  v.  Baiiyn,  B.  R.,  H.   12  626. 
Geo.  II.,  BuU.  N.  P.  62.  (A)  Adjudged  in  Parker  ▼.  Moor,  Lord 

{d)  Hodges  ▼.  Marks,  Cro.  Jac.  485.  Raym.  1028  ;  Salk.  626;  6  Mod.  95. 
{e)  Taylor  y.  Phillips,  3  E&BUlbb.  (t)    Featherstonehaugh     ▼.    Atkinson, 

If)  R.  V.  Myers,  1  T.  R.  265.  Barnes,  373. 
(jf)  Admitted  in  Parker  ▼.  Moor,  Salk.  {k)  Atkinson  v.  Jameson,  5  T.  R.  25. 
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the  distinction  between  a  voluntary  and  a  negligent  escape  was 
recognized.  A  person  may  be  arrested  on  a  Sunday  on  an  attach- 
ment for  a  rescue  (/).  But  a  rule  nisi  for  an  attachment  for  non- 
payment of  a  sum  of  money,  pursuant  to  the  master^s  allocatur,  can- 
not be  served  on  a  Sunday  (m).  If  a  defendant  (n),  after  an  arrest 
on  mesne  process,  is  rescued  on  his  way  to  gaol,  the  only  remedy 
which  the  plaintiff  has,  is  by  an  action  against  the  rescuers,  since 
the  sheriff  is  excusable  by  reason  of  the  rescue ;  for  on  mesne  pro- 
cess the  sheriff  is  not  bound  to  take  the  posse  comitatus  with  him, 
and  therefore  upon  such  process  it  is  a  good  return  to  retom  the 
rescous.  In  an  action  (p)  against  the  sheriff  for  an  escme  on  mesne 
process  (jp),  if  he  pleads  a  rescue,  it  is  not  incumbent  on  him  to  diow 
that  the  rescue  was  returned.  If  the  party  is  once  within  the  walk 
of  the  prison  (9),  though  the  custody  is  on  mesne  process  only,  yet 
a  rescue  thence  by  any  persons,  (except  the  king's  enemies)  (r),  will 
not  excuse  the  sheriff.  So  on  writs  of  execution  the  sheriff  cannot 
return  a  rescue ;  for  the  law  supposes  that  the  sheriff  is  attended 
with  his  posse  comitattts  (s).      So  if  the  defendant  is  brought  out  of 

K risen  after  judgment,  and  before  any  charge  in  execution  on  a 
abeas  corpus,  and  is  rescued  on  his  way  to  the  judge^s  chambers, 
the  sheriff  will  be  answerable  in  an  action  for  an  escape  ;  for  it  is 
his  duty,  and  so  he  is  directed  by  the  writ,  to  provide  for  the  sure 
and  safe  conduct  of  the  party  (t). 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the  rescue, 
viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the  defen- 
dant (2). 

By  a  contract  of  sale,  the  property  sold  was  to  be  paid  for  in 
ready  money.  The  vendee  induced  the  servant  of  the  vendor  to 
deliver  it  for  a  check  upon  a  banker,  by  representing  it  to  be  as 
good  as  ready  money ;  in  fact,  he  had  overdrawn  his  account  for 
many  months.  The  vendor,  after  keeping  the  check  for  two  da}'s, 
presented  it  at  the  bankers,  when  payment  was  refused.  On  the 
same  day  that  the  goods  wore  purchased,  the  vendee  gave  a  warrant 
of  attorney  to  a  creditor,  under  which  judgment  was  immediately 
entered   up   and   execution  issued,  and  the  property  in    question 

(/)  Willes,  459.  Resolved,  per  tot.  Cur,,  recognized  in  1 

fm)  APIleham  v.  Smithy  8  T.  R.  86.  Sir.  435. 

In)  May  Y.Proby,  Cro.  Jac.  419.  (r)  Per  Cokef  in  his  report  of  South' 

\o)  Gorget  v.  Gore^  3  Lev.  46.  cote*s  case,  4  Co.  84,  a. 

[p)  See  Stat.  1  &  2  Vict.  c.  110,  for  (t)  May  v.  Proby,  1  Roll.   Rep.    441. 

aboUshing  arrest  on  mesne  process  in  civil  Resolved  per  tot.  Cur. 

actions  except  in  certain  cases.  (/)  Crompton  v.  Ward,  Str.  429. 

(q)  May  v.  Proby,  1    Roll.  Rep.  441. 


(2)  With  respect  to  damages,  Holt,  C.  J.,  in  Wilton  v.  Gary,  6  Mod. 
2\\,  said,  that  the  defendants  were  not  entitled  to  any  favour  because 
they  were  guilty  of  a  violence  against  the  process  of  the  law,  and,  there- 
fore, this  case  was  not  to  be  compared  to  the  case  of  a  negligent  escape. 
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seized  by  the  bailiff  of  a  liberty ;  while  it  was  in  his  custody, 
the  vendor  rescued  it ;  it  was  holden  (u),  in  an  action  brought 
against  the  latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that 
the  question  whether  the  contract  of  sale  was  so  vitiated  by  fraud, 
as  to  prevent  the  property  in  the  goods  passing  to  the  vendee, 
depended  upon  a  question  of  fact  which  ought  to  have  been  submit- 
ted to  the  jury ;  viz.,  whether  the  vendee  had  obtained  possession  of 
the  goods  with  a  preconceived  design  not  to  pay  for  them ;  for  if 
he  had,  that  would  be  such  a  fraud  as  would  vitiate  the  sale,  and  pre- 
vent the  property  from  passing  to  him. 

Where  a  draft  for  money  was  intrusted  to  a  broker  to  buy 
Excheauer  bills  for  his  principal^  and  the  broker  received  the  money 
and  nusapplied  it  by  purchasing  American  stock  and  bullion, 
intending  to  abscond  with  it  and  go  to  America,  and  did  accord- 
ingly abscond,  but  was  taken  before  he  quitted  England,  and  there- 
upon surrendered  to  the  principal  the  securities  for  the  American 
stock  and  the  bullion,  who  sold  the  whole  and  received  the  pro- 
ceeds :  it  was  holden  (:i;),  that  the  principal  was  entitled  to  withhold 
the  proceeds  from  the  assignees  of  the  broker,  who  became  bank- 
rupt on  the  day  on  which  he  so  received  and  misapplied  the  money. 

(ti)  Barl  of  Bristol  v.  WiUmorey  1  B.  (x)  Taylor  v.  Plumer,  3  M.  &  S.  562. 

&  C.  514.  See  Gtadttone  y.  Hadwen,  1  M.  &  S.  517. 


(     1224     ) 


CHAPTER    XXXV. 


SHIPPING. 


I.  Of  the  Ship  Registry  Statute,  3^4  Will.  IV.  c.  55,  p.  1224. 
II.  Of  Seamen's  Wages  and  the  Statutes  relating  thereto^  viz, 

7^8  Vict.  c.  112,  j5.  1241  ;  8  Geo.  I.  c.  24,;?.  1245. 
III.  Of  the  Liability  of  Ship-owner  for  Repairs,  ^c,  p.  1250. 


I.  Of  the  Ship  Registry  Statute,  3^4  Will.  IV.  c.  55  (1). 

The  registering  of  ships  appears  to  have  been  first  introduced  (a) 
into  practice  in  this  country  by  the  Navigation  Act,  12  Car.  II.  c. 
18,  s.  10,  A.  D.  1660  (ft),  but  that  statute  only  required  foreign 
ships  British  owned  to  be  registered.  The  stat.  7  &  8  Will.  III.  c. 
22,  s.  17,  required  British  or  plantation  built  ships,  British  owned, 
if  intended  to  be  employed  in  the  plantation  trade,  and  also  prize 
ships,  to  be  registered.  All  former  laws  relating  to  the  registering 
of  British  vessels,  having  been  repealed  by  the  stat-  6  Geo.  IV.  c. 
105,  an  act  was  passed,  6  Geo.  IV.  c.  110,  which  came  into  opera- 
tion on  the  5th  of  January,  1826. — This  act  has  also  been  since 
repealed  by  stat.  3  &  4  Will.  IV.  c.  50,  and  new  provisions  for  re- 
gistering British  vessels  have  been  made  by  stat.  3  &  4  Will.  IV. 
c.  55. 

(a)  See  Abbott  on  Shippiug,  p.  246,  n.  5  Will.  IV.  c.  89,  s.  11.     See  as  to  the  con- 

c,  5th  edit.  struction  of  the  former  act  Tkomf^som  v. 

{b)  The  present  Navigation  Act  is  the  3  Irvinff,  7  M.  &  W.  367. 
&  4  Will.  IV.  c.  54,  amended  by  stat.  4  & 


(1)  So  much  of  this  act  as  establishes  rules  for  ascertaining  the  tonnage 
of  ships  has  been  repealed,  so  far  as  respects  the  merchant  shipping  of  the 
United  Kingdom,  bv  stat.  5  &  6  Will.  IV.  c.  56.  As  to  ships  built  and 
trading  within  the  limits  of  the  East  India  Company* s  charter,  see  stat. 
3  &  4  Vict.  c.  56. 
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The  important  points  of  difference  (c)  between  the  regulations 
now  in  force,  and  those  which  were  in  force  before  the  stat.  6  Geo. 
IV.  c.  110,  are  these:  1st,  It  is  no  longer  necessary  to  recite  the 
certificate  of  registry  in  a  contract  for  the  sale  of  a  ship  (d)»  2ndly, 
In  a  bill  of  sale  or  other  instrument  intended  to  operate  as  a  transfer 
of  the  property,  it  is  sufficient  to  recite  the  principal  contents  of  the 
certificate,  and  a  provision  is  introduced  with  a  view  to  prevent  the 
effect  of  certain  errors  in  the  recital — see  sect.  31  (2).  3dly,  The 
indorsement  on  the  certificate  is  to  be  made  by  the  public  officers, 
instead  of  the  party  transferring — sect.  34.  4thly,  A  mortgagee  or 
trustee  for  the  payment  of  debts,  is  not  to  be  deemed  an  owner,  (see 
sect.  42,)  nor  is  his  interest  to  be  affected  by  the  subsequent  bank- 
ruptcy of  the  mortgagor  or  assignor,  on  the  ground  of  reputed  own- 
ership, (see  sect.  43,  Robinson  v.  M^Donnell^  5  M.  &  S.  228,  and 
ante^  vol.  1,  p.  232,  n.).  5thly,  The  specific  share  of  every  part 
owner  must  be  mentioned  in  the  registry,  except  in  the  case  of  part- 
ners in  trade,  whose  interest  is  to  be  considered  as  partnership  pro- 
perty— see  sect.  32.  Before  the  statute  6  Geo.  IV.  c.  110,  it  was 
not  necessary  that  the  proportions  in  which  the  several  owners  were 
interested  should  appear  on  the  registry  (e).  6thly,  Only  thirty-two 
persons  shall  be  entitled  to  be  legal  owners  as  tenants  in  common, 
or  to  be  registered  as  such,  with  a  provision  for  the  equitable  title 
of  minors,  legatees,  creditors,  &c.,  and  also  for  joint-stock  compa- 
nies— see  sect.  33.  Lastly,  Copies  of  declarations  and  entries  in  the 
books  of  the  Custom  House  are  made  evidence,  in  order  to  prevent 
the  necessity  of  the  attendance  of  the  public  officers  to  produce  the 
originals.  Having  premised  that  it  does  not  appear  (/)  that  any 
ship  is  absolutely  required  to  be  registered,  and  that  the  register  is 
necessary  only  for  the  purpose  of  conferring  the  privileges  of  a 
British  ship ;  I  shall  proceed  to  arrange  the  several  enactments  of 
the  last  Register  (g)  Act,  as  far  as  they  fall  within  the  limits  of  this 
work,  under  the  following  heads,  suggested  by  the  learned  author  of 
the  Treatise  on  Shipping : — 

I.   What  Ships  are  entitled  to  become  and  continue  registered 
Ships^p.  1226.      II.   Who  may  be  registered  as  Owners^  p.  1228. 

(c)  See  Abbott  on  Shipping,  p.  26.  &  C.  327. 

Id)  This  had  been  holden  to  be  neces-  (e)  See  Exp,  Joneg,  4  M.  &  S.  450. 

sary  under  the  34  Geo.  III.  c.  68,  s.  14.  (/)  Abbott,  28. 

See  Bidden  v.  Leeder  and  Pulham,  IB.  (^)  See  3  &  4  WilL  lY.  c  55,  8.  2. 


(2)  It  had  been  holden,  under  the  former  statutes,  that  a  mere  clerical 
mistake  would  not  vitiate  the  bill  of  sale,  where  the  certificate  was  in  effect 
the  same  with  the  recital,  and  the  error  was  apparent  on  the  face  of  the 
instrument.  Rolleston  v.  Smith,  4  T.  R.  161  ;  but  that  a  substantial 
variance  between  the  certificate  and  the  recital  was  fatal.  Wester  dell  v. 
Bale,  7  T.  R.  306. 


1226  SHIPPING. 

III.  At  what  Place  Ships  shall  be  registered,  p.  1229.  IV.  Of 
the  Requisites  of  the  Certificate^  p.  1229.  V.  What  is  required  an 
the  Part  of  the  Owners  to  obtain  Registry,  p.  1230.  Vi.  Of  the 
Transfer t  p.  1232.  VII.  When  and  how  Registry  de  novo  is  to  be 
made,  and  herein  in  what  Cases  a  temporary  Certificate  or  Zdcemse 
may  be  granted,  p,  1237.  VIII.  What  is  required  upon  the  Change 
of  a  Master,  p.  1239.  IX.  Penalty  for  Detention  of  Certificate^ 
p.  1240.  X.  What  shall  be  sufficient  Evidence  of  Affidavits  and 
Boohs  of  Registry,  p.  1241. 


I.  What  Ships  are  entitled  to  become  and  continue  registered^  and 
herein  of  the  three  Instances  in  which  Ships  once  registered 
lose  their  Privileges. 

No  ship  (A)  shall  be  registered,  or,  having  been  registered,  ahall 
be  deemed  to  be  duly  registered,  by  virtue  of  this  act,  except  such 
as  are  wholly  of  the  built  of  the  United  Kingdom  (3),  or  of  the  Isle 
of  Man,  or  Guernsey  or  Jersey ;  or  of  some  of  the  colonies,  planta- 
tions, islands,  or  territories  in  Asia,  Africa,  or  America;  or  of 
Malta,  Gibraltar,  or  Heligoland,  which  belons  to  his  majesty  at  the 
time  of  the  building  of  such  vessels ;  or  such  vessels  as  shall  have 
been  condemned,  in  any  court  of  admiralty,  as  prize,  or  in  any  com- 
petent court,  as  forfeited  for  the  breach  of  the  laws  made  for  the 
prevention  of  the  slave  trade,  and  which  shall  belong  wholly  to  hb 
majesty's  subjects  duly  entitled  to  be  owners  of  vessels  registered 
by  virtue  of  this  act. 

(A)  3  &  4  Wm.  IV.  c.  55,  8.  5. 


(3)  By  Stat.  3  &  4  Will.  IV.  c.  54,  s.  12,  no  ship  shall  be  admitted  to 
be  a  British  ship  unless  duly  registered  and  navigated  as  such  ;  and  every 
British  registered  ship  shall  be  navigated  during  the  whole  of  every  voyage, 
(whether  with  a  cargo  or  in  ballast,)  in  every  part  of  the  world,  by  a  master 
who  is  a  British  subject,  and  by  a  crew  whereof  three-fourths  at  least  are 
British  seamen ;  and  if  such  ship  be  employed  iu  a  coasting  voyage  from 
one  part  of  the  United  Kingdom  to  another,  or  in  a  voyage  between  the 
United  Kingdom  and  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or 
Man,  or  from  one  of  the  said  islands  to  another  of  them,  or  be  employed 
in  fishing  on  the  coasts  of  the  United  Kingdom,  or  of  the  said  islands,  then 
the  whole  of  the  crew  shall  be  British  seamen. 
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In  what  Cases  a  Ship  shall  cease  to  enjoy  the  Privileges  of  a  JBritish 
Ship  ;  Istj  In  the  Case  of  Repair  in  a  Foreign  Country, 

If  a  ship  has  been  repaired  (i)  in  a  foreign  country,  and  the 
repairs  exceed  20^.  for  every  ton,  unless  such  repair  shall  have  been 
necessary,  by  reason  of  extraordinary  damage  sustained  by  the 
vessel,  during  her  absence  from  his  majesty's  dominions,  to  enable 
her  to  perform  the  voyage  in  which  she  shall  have  been  engaged, 
and  to  return  to  some  place  in  his  majesty's  dominions.  In  this 
case^  upon  arrival  at  a  port  in  his  majesty's  dominions,  the  master, 
upon  the  first  entry,  is  to  report  to  the  collector  and  comptroUer, 
that  the  vessel  has  been  so  repaired,  under  penalty  of  20s.  per  ton ; 
and  in  the  event  of  its  being  proved,  to  the  satisfaction  of  the 
commissioners,  that  the  vessel  was  seaworthy  when  she  last  departed 
from  his  majesty'^s  dominions,  and  that  no  greater  quantity  of 
repairs  had  been  done  than  was  necessary,  the  commissioners  may 
direct  the  collector  and  comptroller  to  certify,  on  the  certificate  of 
registry^  that  it  has  been  proved  that  the  privileges  of  the  vessel 
have  not  been  forfeited. 


2.  If  Ship  be  Stranded  or  not  Seaworthy. 

If  any  ship  (A)  registered  under  the  authority  of  this  or  anv  other 
act,  shall  be  deemed  or  declared  to  be  stranded  or  unseaworthy,  and 
incapable  of  being  recovered  or  repaired  to  the  advantage  of  the 
owners,  and  shall  for  such  reasons  be  sold,  by  order  or  decree  of  any 
competent  court,  for  the  benefit  of  the  owners  or  other  persons 
interested  therein,  the  same  shall  be  deemed  to  be  a  ship  lost  or 
broken  up  to  all  intents  and  purposes  within  the  meaning  of  this 
act,  and  shall  never  again  be  entitled  to  the  privileges  of  a  British 
built  ship  for  any  purposes  of  trade  or  navigation. 

3.  In  the  Case  of  Capture. 

No  British  ship  (/)  which  has  been  or  shall  hereafter  be  captured 
by  and  become  prize  to  an  enemy,  or  sold  to  foreigners,  shall  again 
be  entitled  to  the  privileges  of  a  British  ship ;  provided  that  nothing 
contained  in  this  act  shall  extend  to  prevent  the  registering  of  any 
ship  which  shall  be  condemned  in  any  court  of  admiralty  as  prize  of 
war,  or  in  any  competent  court,  for  breach  of  laws  made  for  the 
prevention  of  the  slave  trade. 

(i)  3  &  4  Will.  IV.  c.  55,  8.  7.  {M)  Sect.  8.  (0  Sect.  9. 
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II.  Who  may  be  registered  as  Owners. 

The  owners  must  be  subjects  of  Great  Britain  (m).  No  foreigners 
may,  directly  or  indirectly,  have  any  part  or  share  in  the  ship  (n). 
No  person  may  be  an  owner  of  any  ship  authorized  to  be  registered, 
who  has  taken  the  oath  of  allegiance  to  any  foreign  state  except 
under  the  terms  of  some  capitulation,  unless  he  shall  afterwards 
become  a  denizen  or  naturalized  subject  of  the  United  ELingdom ; 
nor  any  person  usually  residing  in  any  country  not  under  the 
dominion  of  his  majesty,  unless  ne  be  a  member  of  some  British 
factory,  or  agent  for  or  partner  in  a  house  or  partnership  actually 
carrying  on  trade,  in  Great  Britain  or  Ireland  (o).  The  statute  {p) 
considers  the  property  in  every  vessel,  of  which  there  are  more 
owners  than  one,  as  divided  into  sixty-four  parts,  and  requires  the 
number  of  sixty-fourth  parts  held  by  each  owner,  and  his  name,  to 
be  mentioned;  and  no  person  is  entitled  to  be  registered  as  an 
owner  in  respect  of  any  proportion  which  is  not  an  integral  sixty- 
fourth  part :  and  upon  the  first  registry,  the  owners  who  take  (9) 
and  subscribe  the  declaration  are  to  declare  (r)  the  number  of  paits 
held  by  each  OHner,  which  are  to  be  registered  accordingly.  Where 
the  property  cannot,  by  division,  be  reduced  into  any  number  of 
integral  sixty-fourth  parts,  the  owners  of  the  fractional  parts  above 
such  number  of  integral  sixty-fourth  parts  as  the  property  can  be 
reduced  into,  may  transfer  the  same,  one  to  another,  or  jointly  to 
any  new  owner,  by  memorandum  upon  their  bills  of  sale,  or  by  fresh 
bill  of  sale,  without  a  stamp  ;  and  the  right  of  the  owners  of  such 
fractional  part  will  not  be  affected  by  not  having  been  registered. 
The  foregoing  regulation  does  not  bind  the  partners  («)  in  any  house 
carrying  on  trade  in  any  part  of  his  majesty's  dominions  ;  for  they 
may  hold  any  vessel  or  any  share,  in  the  name  of  such  house,  as 
joint  owners,  without  distinguishing  the  proportionate  interest  of 
each,  which  is  to  be  taken  to  be  partnership  property,  and  governed 
by  the  same  rules,  both  in  law  and  equity,  as  govern  partnership 
property  in  all  other  goods  and  chattels ;  (but  the  names  of  all  the 
partners  must  appear  on  the  ship's  register)  (t).  No  greater  number 
than  thirty-two  persons  {u)  can  be  legal  owners  at  one  and  the  same 
time  as  tenants  in  common,  or  be  registered  as  such;  but  this 
enactment  does  not  affect  the  equitable  title  of  minors,  legatees,  or 
creditors  exceeding  that  number,  represented  by  or  holding  trom 
persons  within  that  number  registered  as  legal  owners.  And  in  the 
case  of  a  joint-stock  company,  for  the  purpose  of  owning  a  vessel, 
where  such  company  have  elected  any  number,  not  less  than  three. 


!m)  See  the  end  of  sect.  5.  {q)  Sic. 

n)  See  the  form  of  the  declaration  in  (r)  Sect.  __. 

sect  13.  («)  Sect.  32»  in  fine. 

i 

sect.  32. 


[n)  See  the  form  of  the  declaration  in  (r)  Sect.  32. 

t.  13.  («)  Sect.  32, 

0)  See  sect.  12.  (/)  Slater  v.  WHli$,  1  Beavan,  354. 

p )  See  the  fomi  in  sect.  2,  and  see  (u)  Sect.  33. 
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of  their  members  to  be  trustees,  they  or  any  three  of  them  may, 
with  the  permission  of  the  commissioners  of  customs,  make  and 
subscribe  the  declaration ;  but  in  this  case  the  name  and  description 
of  the  company  must  be  stated  in  the  register,  instead  of  the  names 
and  description  of  the  owners. 


III.  At  what  Place  Ships  shall  be  roistered. 

The  statute  (x)  requires  the  re^try  to  be  made,  and  certificate 
granted,  at  the  port  or  place  to  which  the  ship  belongs,  (with  the 
exception  of  ships  condemned  as  prizes  in  Guernsey,  Jersey,  or 
Man,  as  to  which  a  special  provision  is  made  in  the  thirtieth  section 
of  the  act;)  and  every  registry  and  certificate  not  so  granted  is 
declared  void,  unless  authorized  by  an  order  in  writing  under  the 
hands  of  the  commissioners  of  customs.  Ships  shall  be  deemed  to 
belong  to  some  port  (y)  at  or  near  which  some  or  one  of  the  owners, 
who  shall  make  and  subscribe  the  declaration  required  before 
registry,  shall  reside.  No  ship  (z)  which  shall  be  taken  and  con- 
demned as  prize  or  forfeiture  shall  be  registered  in  the  islands  of 
Guernsey,  Jersey,  or  the  Isle  of  Man,  although  belonging  to  his 
majesty's  subjects  residing  in  those  islands,  or  in  some  one  or  other 
of  them ;  but  the  same  shall  be  registered  either  at  Southampton, 
Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool,  or  White- 
haven, by  the  collector  and  comptroller  at  such  ports  respectively, 
who  are  hereby  authorized  and  required  to  register  such  ship,  and 
to  grant  a  certificate  thereof,  in  the  form  and  under  the  regulations 
and  restrictions  in  this  act  contained. 


IV.  Of  the  Requisites  of  the  Certificate — s.  2. 

The  act  requires  that  the  following  particulars  should  be  enume- 
rated in  the  ceilificate : — 1st,  the  title  of  the  act ;  2ndly,  the  names, 
occupation,  and  residence  of  the  subscribing  owners,  and  that  they 
have  made  and  subscribed  the  declaration  required ;  that  they  have 
declared  that  they,  together  with  the  non-subscribing  owners,  (set- 
ting forth  their  names,  &c.)  are  owners  of  the  ship  in  the  proportions 
specified ;  3dly,  the  name  of  the  ship,  place  to  which  she  belongs, 
burthen,  master's  name,  when  and  where  built,  or  whether  she  has 
been  condemned  as  prize,  referring  to  the  certificate  of  builder  or 
judge,  or  of  last  registry  then  delivered  up  to  be  cancelled.  It  must 
then  state,  that  the  surveying  ofiicer  (naming  him)  has  certified  the 
number  of  decks,  &c. ;  that  the  subscribing  owners  having  agreed 
to  the  description  and  given  security,  the  vessel  has  been  registered 

(jr)  Sect.  10.  (y)  Sect.  11.  W  Sect.  30. 
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at  the  port  of  on  such  a  day.      It  is  then  signed  by  the 

proper  officers,  and  on  the  back  an  account  of  the  parte  held  by  each 
owner  must  be  given  in  the  form  prescribed,  and  must  aLso  be 
signed  by  the  proper  officers. 


V.  What  is  required  on  the  Part  of  the  Owners  to  obtain  Registry. 

No  registry  (a)  shall  henceforth  be  made,  or  certificate  granted, 
until  the  following  declaration  be  made  and  subscribed,  before  the 
persons  authorized  to  make  registry  and  grant  certificate  respec- 
tively, by  the  owner  of  such  ship,  if  such  ship  belonss  to  one  person 
only,  or  in  case  there  shall  be  two  joint-owners,  then  by  both,  if 
both  shall  be  resident  within  twenty  miles  of  the  port  or  place  where 
such  register  is  required  ;  or  bv  one,  if  one  or  both  shall  be  resident 
at  a  greater  distance  from  such  port  or  place  ;  or  if  the  number  of 
owners  exceed  two,  then  by  the  greater  part ;  if  the  greater  number 
of  them  shall  be  resident  within  twenty  miles  of  sudb  port  or  place 
as  aforesaid,  not  in  any  case  exceeding  three  of  such  owners ;  imleas 
a  greater  number  shall  be  desirous  to  join  in  making  and  subscrib- 
ing the  declaration ;  or,  by  one  of  such  owners,  if  all  or  all  except 
one  shall  be  resident  at  a  greater  distance  :  then  follows  the  form  of 
declaration ;  and,  lastly,  a  provision  as  to  the  person  by  whom  the 
declaration  is  to  be  made,  and  the  form  of  sucn  declaration,  where 
the  ship  belongs  to  any  corporate  body  in  the  United  Kingdom.  In 
case  (b)  the  required  number  of  joint-owners  of  any  ship  shall  not 
personally  attend  to  make  and  subscribe  the  declaration  (c),  then 
such  owner  as  shall  personally  attend  and  make  and  subscribe  the 
declaration,  shall  further  declare  that  the  part  o>vncrs,  then  absent, 
are  not  resident  within  twenty  miles  of  such  port  or  place,  and  have 
not,  to  the  best  of  his  knowledge  or  belief,  wilfully  absented  them- 
selves, in  order  to  avoid  making  the  declaration,  or  are  prevented 
by  illness  from  attending.  At  the  time  (rf)  of  obtaining  the  certi- 
ficate of  registry,  sufficient  security  shall  be  given  by  bond  to  his 
majesty,  by  the  master  and  such  of  the  owners  as  shall  personally 
attend,  such  security  to  be  approved  of  and  taken  by  the  persons 
authorized  to  make  registry  and  grant  certificate,  at  the  port  or 
place  in  which  such  certificate  shall  be  granted,  in  penalties  varying 
from  100/.  to  1000/.,  according  to  the  tonnage,  with  a  condition, 
that  such  certificate  shall  not  be  sold,  lent,  or  otherwise  disposed  of, 
to  any  other  person,  and  that  the  same  shall  be  solely  made  use  of 
for  the  service  of  the  ship  for  which  it  is  granted ;  and  that  in 
case  such  ship  shall  be  lost  or  taken  by  the  enemy,  burnt,  or  broken 
up,  or  otherwise  prevented  from  returning  to  the  port  to  which 
she  belongs,  or  shall,  on  any  account,  have  lost  or  forfeited  the  pri- 

(a)  Sect.  13.  (c)  Sec  the  form  in  sect.  13. 

{6)  Sect.  14.  {d)  Sect.  20. 
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vilcges  of  a  British  ship,  or  shall  have  been  seized  and  legally  con- 
demned for  illicit  trading,  or  shall  have  been  taken  in  execution  for 
debt  and  sold  by  due  process  of  law,  or  shall  have  been  sold  to  the 
crown ;  or  shall,  under  any  circumstances,  have  been  registered  de 
novo,  the  certificate,  if  preserved,  shall  be  delivered  up,  within  one 
month  after  the  arrival  of  the  master  in  any  port  or  place  in  his 
majesty^s  dominions,  to  the  collector  and  comptroller  of  some  port 
in  Great  Britain,  or  the  Isle  of  Man,  or  the  British  plantations,  or 
to  the  governor,  or  lieutenant-governor,  or  commander-in-chief  for 
the  time  being,  of  the  islands  of  Guernsey  or  Jersey ;  and  if  any 
fereigner,  or  any  person  for  his  use  and  benefit,  shall  purchase,  or 
otherwise  become  entitled  to,  the  whole  or  any  part  of  or  any 
interest  in  such  ship,  and  the  same  shall  be  withm  the  limits  of 
any  port  of  Great  Britain,  Guernsey,  Jersey,  Man,  or  the  British 
colonies,  plantations,  islands,  or  territories,  then  the  certificate  of 
registry  shall,  within  seven  days  after  such  purchase  or  transfer  of 
property  in  such  ship,  be  delivered  up  to  the  persons  authorized  to 
make  registry  and  grant  certificate  at  such  port  or  place  respec- 
tively ;  and  if  such  ship  shall  be  in  any  foreign  port,  when  such  pur- 
chase or  transfer  of  interest  or  property  shall  take  place,  then  the 
same  shall  be  delivered  up  to  the  British  consul,  or  other  chief 
British  officer,  resident  at  or  nearest  to  such  foreign  port :  or  if  such 
ship  shall  be  at  sea,  when  such  purchase  or  transfer  of  interest  or 
property  shall  take  place,  then  tne  same  shall  be  delivered  up  to  the 
British  consul,  or  other  chief  British  ofiicer,  at  the  foreign  port  or 
place  in  or  at  which  the  master  or  other  person  having  or  taking 
the  charge  or  command  of  such  ship  shall  first  arrive  after  such 
purchase  or  transfer  of  property  at  sea,  immediately  after  his  arrival 
m  such  foreign  port ;  but  if  such  master,  or  other  person  who 
had  the  command  thereof  at  the  time  of  such  purchase  or  transfer 
of  property  at  sea,  shall  not  arrive  at  a  foreign  port,  but  shall 
arrive  at  some  port  of  Great  Britain,  Guernsey,  Jersey,  Man, 
or  his  majesty's  colonies,  plantations,  islands,  or  territories,  then 
the  same  shall  be  delivered  up,  in  manner  aforesaid,  within  fourteen 
days  after  the  arrival  of  such  ship,  or  of  the  persons  who  had  the 
command  thereof,  in  any  port  of  Great  Britain,  Guernsey,  Jersey, 
Man,  or  any  of  his  majesty's  colonies,  plantations,  islands,  or  terri- 
tories ;  provided,  that  if  it  shall  happen  that  at  the  time  of  registry, 
the  same  shall  be  at  any  other  port  than  the  port  to  which  the 
ship  belongs,  so  that  the  master  of  such  ship  cannot  attend  at  the 
port  of  registr}'  to  join  with  the  owners  in  such  bond,  it  shall  be 
lawful  for  him  to  give  a  separate  bond,  to  the  like  efiect,  at  the 
port  where  the  ship  may  then  be,  and  the  collector  and  comptroller 
of  such  other  port  shall  transmit  such  bond  to  the  collector  and 
comptroller  of  the  port  where  such  ship  is  to  be  registered,  and 
such  bond  and  the  bond  also  given  by  the  owners  shall  together  be 
of  the  same  effect  against  the  master  and  owners,  or  either  of  them, 
as  if  they  had  lK)un(l  themselves  jointly  and  severally  in  one  bond. 
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Every  person  (e)  who  shall  apply  for  a  certificate,  is  required  to 
produce  to  the  persons  authorized  to  grant  such  certificate,  a  true 
and  full  account,  under  the  hand  of  the  builder  of  such  ship,  of  the 
proper  denomination,  and  of  the  time  when  and  the  place  where 
such  ship  was  built ;  and  also  an  exact  account  of  the  tonnage  of 
such  ship,  together  with  the  name  of  the  first  purchasers  thereof, 
(which  account  such  builder  is  hereby  directed  and  required  to  give 
under  his  hand,  on  the  same  being  demanded  by  sucn  persons  so 
applying  for  a  certificate,)  and  shall  also  make  and  subscribe  a 
declaration  before  the  persons  authorized  to  grant  such  certificate, 
that  the  ship,  for  which  such  certificate  is  required,  is  the  same 
with  that  which  is  so  described  by  the  builder. 


VI.  Of  the  Transfer— ss.  31,  34,  35,  36,  37,  41,  42,  43. 

When  and  so  often  as  the  property  (/)  in  any  ship  or  any  part 
thereof  belonging  to  any  of  his  majesty's  subjects  shall  after  registry 
thereof  be  sold  to  any  other  of  his  majesty's  subjects,  the  same 
shall  be  transferred  by  bill  of  sale  or  other  instrument  in  writing, 
containing  a  recital  of  the  certificate  of  registry,  or  the  principal 
contents  thereof;  otherwise  such  transfer  shsil  not  be  valia  for  any 
purpose,  either  in  law  or  equity :  provided  that  no  bill  of  sale  shab 
be  deemed  void  by  reason  of  any  error  in  such  recital,  or  by  the 
recital  of  any  former  certificate  of  registry  instead  of  the  existing 
certificate :  provided  the  identity  of  the  ship  therein  intended  be 
effectually  proved  thereby. 

The  statute  does  not  necessarily  require  a  bill  of  sale ;  an  instru- 
ment in  writing,  reciting  the  certificate  of  registry,  is  enough  ;  nor 
does  it  require  such  instrument  to  bear  the  signature  of  the  party 
conveying.  Hence,  where,  in  consequence  of  injury  received  by  a 
ship  durmg  the  voyage,  she  was  sold  by  auction,  under  the  autho- 
rity of  a  letter  from  the  master,  and  transferred  by  an  instrument, 
executed  by  the  auctioneer,  under  seal,  but  in  other  respects  com- 
plying with  the  requisites  of  the  statute,  the  proceeds  of  the  sale 
having  been  received  by  the  owner ;  that  was  holden  (ff)  to  be  a 
sufiicient  ratification  by  him  of  the  act  of  the  master  in  selling  her, 
and  such  ratification  was  holden  to  be  sufficient  to  give  validity  to 
the  transfer;  for  although  the  instrument  was  the  deed  of  the 
auctioneer,  and  not  of  the  principal,  it  was  still  a  writing,  and 
might  have  the  efiect  of  a  written  transfer  by  the  principal,  as  well 
as  that  of  the  deed  of  the  agent. 

No  bill  of  sale  (A),  or  other  instrument  in  writing,  shall  be  valid 
to  pass  property  in  any  ship,  or  in  any  share  thereof,  or  for  any 
other  purpose,  until  such  bill  of  sale  or  instrument  in  writing  shall 

(e)  Sect.  25.  (ir)  Hunter  v.  Parker^  7  M.  &  W.  322. 

(/)  Sect.  31.  (A)  Sect.  34. 
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have  been  produced  to  the  collector  and  comptroller  of  the  port  at 
which  such  ship  is  registered,  or  to  the  collector  and  comptroller  of 
any  other  port  at  which  she  is  about  to  be  registered  de  novo,  as  the 
case  may  be  ;  nor  until  such  collector  and  comptroller  respectively 
shall  have  entered  in  the  book  of  registry,  or  in  the  book  of  mtended 
registry,  of  such  ship,  as  the  case  may  be  (and  which  they  are 
respectively  hereby  required  to  do  upon  the  production  of  the  bill 
of  sale  or  other  instrument  for  that  purpose)  ;  the  name,  residence, 
and  description  of  the  vendor  or  mortgagor,  or  of  each  vendor  or 
mortgagor,  if  more  than  one ;  the  number  of  shares  transferred ; 
the  name,  residence,  and  description  of  the  purchaser  or  mortgagee, 
or  of  each  purchaser  or  mortgagee,  if  more  than  one  ;  and  the  date 
of  the  bill  of  sale,  or  other  instrument,  and  of  the  production  of  it : 
and  if  such  ship  is  not  about  to  be  registered  de  novo,  the  collector 
and  comptroller  of  the  port  where  such  ship  is  registered,  shall,  and 
they  are  hereby  required  to  indorse  the  particulars  of  such  bill  of 
sale,  or  other  instrument,  on  the  certificate  of  registry  of  the  ship, 
when  the  same  shall  be  produced  to  them  for  the  purpose  m  manner 
following;  viz. 

Custom-house,  [port  and  date^  name^  residence^  and  descrip- 
Hon  of  vendor  or  mortgagor]  has  transferred  by  [bill  of  sale  or 
other  instrument]  dated  [date^  number  of  shares]  to  [name^ 
residence^  and  description  of  purchaser  or  mortgagee]. 

A.  B.,  Collector. 
C.  D.,  Comptroller. 

And  forthwith  to  give  notice  thereof  to  the  commissioners  of 
customs ;  and  in  case  the  collector  and  comptroller  shall  be  desired 
so  to  do,  and  the  bill  of  sale  or  other  instrument  shall  be  produced 
to  them  for  that  purpose,  then  the  collector  and  comptroller  are 
hereby  required  to  certify,  by  indorsement  upon  the  bill  of  sale,  or 
other  instrument,  that  the  particulars  before-mentioned  have  been 
so  entered  in  the  book  of  registry,  and  indorsed  upon  the  certificate 
of  registry.  When  the  particulars  of  any  bill  oi  sale  (t),  or  other 
instrument,  by  which  any  ship  or  any  share  thereof  shall  be  trans- 
ferred, shall  have  been  so  entered  in  the  book  of  registry,  the  bill  of 
sale  or  other  instrument  shall  be  valid  and  eflectual  to  pass  the  pro- 
perty thereby  intended  to  be  transferred  as  against  all  and  every 
person  and  to  all  intents  and  purposes,  except  as  against  such  sub- 
sequent purchasers  and  mortgagees  who  shall  first  procure  the  in- 
dorsement to  be  made  upon  the  certificate  of  registry  of  such  ship, 
in  manner  hereinafter  mentioned.  When  and  after  the  particulars 
of  any  bill  of  sale  (k)  or  other  instrument,  by  which  any  snip  or  any 
share  thereof  shall  be  transferred,  shall  have  been  so  entered  in  the 
book  of  registry,  as  aforesaid,  the  collector  and  comptroller  shall  not 

(i)  Sect.  35.  (*)  Sect.  36. 
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enter  in  the  book  of  registry  the  particnlaiB  of  any  other  YnU'  of  sale, 
or  instrument  purporting  to  be  a  transfer  bj  the  same  vendor  or 
mortgagor  of  the  same  ship,  or  share  thereof  to  any  other  persoii, 
unless  thirty  days  shall  elapse  from  the  day  on  which  the  particulan 
of  the  former  bill  of  sale,  or  other  instrument,  were  entered  in  the 
book  of  registry ;  or  in  case  the  ship  was  absent  from  the  port  to 
which  she  belonged,  at  the  time  when  the  particulars  of  such 
former  bill  of  sale,  or  other  instrument,  were  entered  in  the  book 
of  registry,  then  unless  thirty  days  shall  have  elapsed  from  the 
day  on  which  the  ship  arrived  at  the  port,  to  which  the  same  be- 
longed ;  and  in  case  the  particulars  of  two  or  more  such  bills  of  sale, 
or  other  instruments,  as  aforesaid,  shall  at  any  time  have  been 
entered  in  the  book  of  registry  of  the  said  ship,  the  collector  and 
comptroller  shall  not  enter  in  the  book  of  registry  the  particulars 
of  any  other  bill  of  sale,  or  other  instrument,  as  aforesaid,  unless 
thirty  days  shall  in  like  manner  have  elapsed  from  the  day  on  which 
the  particulars  of  the  last  of  such  bills  of  sale,  or  other  instrument, 
were  entered  in  the  books  of  registry,  or  from  the  day  on  which  the 
ship  or  vessel  arrived  at  the  port  to  which  she  belonged,  in  case  of 
her  absence  as  aforesaid ;  and  in  every  case  where  there  shall  at  any 
time  happen  to  be  two  or  more  transfers  by  the  same  owner,  of  the 
same  property,  in  any  ship  entered  in  the  book  of  registry,  the 
collector  and  comptroUer  are  hereby  required  to  indorse  upon  the 
certificate  of  registry  of  such  ship,  the  particulars  of  that  bill  of 
sale,  or  other  instrument,  under  which  the  person  claims  property* 
who  shall  produce  the  certificate  of  registry  for  that  purpose,  withm 
thirty  days  next  after  the  entry  of  his  bill  of  sale,  or  other  instru- 
ment, in  the  book  of  registry,  as  aforesaid,  or  within  thirty  days 
next  after  the  return  of  the  said  ship  to  the  port  to  which  she 
belongs,  in  case  of  her  absence  at  the  time  of  such  entry ;  and  in 
case  no  person  shall  produce  the  certificate  of  registry,  within  either 
of  the  said  spaces  of  thirty  days,  then  it  shall  be  lawful  for  the  col- 
lector and  comptroller,  and  they  are  hereby  required  to  indorse  upon 
the  certificate  of  registry,  the  particulars  of  the  bill  of  sale,  or 
other  instrument,  to  such  person  as  shall  first  produce  the'  cer- 
tificate of  registry,  for  that  purpose ;  it  being  the  true  intent  and 
meaning  of  this  act,  that  the  several  purchasers  and  mortgagees 
of  such  ship,  or  share  thereof,  when  more  than  one  appear  to  claim 
the  same  property,  shall  have  priority  one  over  the  other,  not  ac- 
cording to  the  respective  times  when  the  particulars  of  the  biU  of 
sale,  or  other  instrument,  by  which  such  property  was  transferred  to 
them,  were  entered  in  the  book  of  registry,  but  according  to  the 
time  when  the  indorsement  is  made  upon  the  certificate  of  registiy: 
provided,  that  if  the  certificate  of  registry  shall  be  lost  or  mislaid, 
or  shall  be  detained  by  any  person,  so  that  the  indorsement  cannot 
in  due  time  be  made  thereon,  and  proof  thereof  shall  be  made  by 
the  purchaser  or  mortgagee,  or  his  known  ai^ent,  to  the  satisfaction 
of  the  commissioners,  the  commissioners  may  grant  such  further 
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time  as  to  them  shall  appear  necessary,  for  the  recovery  of  the  cer- 
tificate of  registry,  or  for  the  registry  de  novo  of  the  said  ship  or 
vessel,  under  the  provisions  of  this  act :  and  thereupon  the  collector 
and  comptroller  shall  make  a  memorandum  in  the  book  of  reg^isters, 
of  the  further  time  so  granted,  and  during  such  time  no  other  bill 
of  sale  shall  be  entered  for  the  transfer  of  the  same  ship,  or  the 
share  thereof. 

If  the  certificate  of  registry  (/)  of  such  ship  shall  be  produced  to 
the  collector  and  comptroller  of  any  port  where  she  may  then  be 
after  any  such  bill  of  sale  shall  have  been  recorded  at  the  port  to 
which  she  belongs,  together  with  such  bill  of  sale  containing  a 
notification  of  such  record,  signed  bv  the  collector  and  comptroUer 
of  such  port,  as  before  directed ;  the  collector  and  comptroller  of 
such  other  port  may  indorse  on  such  certificate  of  registry  (being 
required  so  to  do,)  the  transfer  mentioned  in  such  bill  of  side ;  ana 
such  collector  and  comptroller  shall  give  notice  thereof  to  the  col- 
lector and  comptroller  of  the  port  to  which  such  ship  belongs,  who 
shall  record  the  same  in  like  manner  as  if  they  had  made  such 
indorsement  themselves,  but  inserting  the  name  of  the  port  at  which 
such  indorsement  was  made;  provided,  that  the  collector  and 
comptroller  of  such  other  port  shall  first  give  notice  to  the  collector 
and  comptroller  of  the  port  to  which  such  ship  belongs,  of  such 
requisitions  made  to  them  to  indorse  the  certificate  of  registry; 
and  the  collector  and  comptroller  of  the  port,  to  which  such  siup 
belongs,  shall  thereupon  send  information  to  the  collector  and 
comptroller  of  such  other  port,  whether  any  and  what  other  bill 
or  bills  of  sale  have  been  recorded  in  the  book  of  registry  of  such 
ship,  and  the  collector  and  comptroller  of  such  other  port,  having 
such  information,  shall  proceed  in  manner  directed  by  this  act  in  aU 
respects  to  the  indorsing  of  the  certificate  of  registry,  as  they  would 
do  if  such  port  were  the  port  to  which  such  vessel  belonmd.  If  the 
ship  (m),  or  the  share  of  any  owner  who  may  be  out  of  the  kingdom, 
shall  be  sold  in  his  absence  by  his  known  agent,  under  his  directions, 
express  or  implied,  and  acting  for  his  interest,  and  such  agent,  who 
shall  have  executed  a  bill  of  sale  to  the  purchaser  of  the  whole  or 
any  share,  shall  not  have  received  a  legal  power  to  execute  the  same, 
the  commissioners  of  customs,  upon  proof  to  their  satisfaction  of  the 
fair  dealings  of  the  parties,  may  permit  such  transfer  to  be  regis- 
tered, if  registry  de  novo  be  necessary,  or  recorded  and  indorsed,  as 
if  such  legal  power  had  been  produced :  and  if  any  bill  of  sale  cannot 
be  produced,  or  if  by  time,  absence,  or  death  of  parties,  it  cannot  be 
proved  that  a  bill  of  sale  for  any  shares  had  been  executed,  and 
registry  de  novo  shall  have  become  necessary,  the  commissionere^ 
upon  proof  of  fair  dealing,  may  permit  a  registry  de  novo,  as  if  sudi 
bill  of  sale  had  been  produced,  provided  that  good  security  shall  be 
given  to  produce  a  legal  power  or  bill  of  sale  within  a  reasonable 

(0  Sect.  37.  (m)  Sect.  41. 
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time,  or  to  abide  the  future  elaiim  of  tbe  absent  owner,  and  andi 
bond  shall  be  available  for  the  protection  of  the  interest  of  the  pv^ 
whose  property  has  been  so  transferred,  until  he  shall  receive  ftu 
indemnity  for  any  loss. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  Meemriijf  (a) 
for  the  payment  of  a  debt,  either  by  mortgage  or  assignment  to  a 
trustee  for  sale,  the  collector  or  comptroller  of  the  port,  where  the 
vessel  is  registered,  shall,  in  the  entry  of  the  book  of  registiy,  and 
also  in  the  mdorsement  on  the  certificate,  express  that  such  iransfo 
was  made  only  as  a  security  for  the  payment  of  debts,  or  by  way  of 
mortgage,  or  to  that  eflect ;  and  the  person  to  whom  the  transfer 
is  made,  or  any  other  person  claiming  under  him  as  mortgagee  or 
trustee  only,  shall  not,  by  reason  thereof,  be  deemed  ike  owner  of 
such  vessel  or  share ;  nor  shall  the  person  making  the  tnuulier  he 
deemed^  by  reason  thereof,  to  have  ceased  to  be  an  owner,  any  more 
than  if  no  such  transfer  had  been  made,  except  so  far  as  may  be 
necessary  for  the  purpose  of  rendering  the  vessel  or  share  so  trans- 
ferred available,  by  sale  or  otherwise,  for  the  payment  of  the 
debt  (4).  The  mortgagor  does  not  cease  to  be  owner,  and  the 
mortgagee  has  a  distinct  interest  to  the  extent,  primd  /creie,  of  the 
value  mortgaged  (o).  When  any  transfer  (p)  of  any  diip  or  share 
shall  have  been  made  as  a  security  for  the  payment  of  any  debt, 
either  by  mortgage  or  assignment,  as  aforesaid,  and  such  tranrfer 
shall  have  been  duly  registered,  the  interest  of  the  mortgagee  or 
other  assignee  shall  not  be  affected  by  any  act  of  bankruptcy  com- 
mitted by  such  mortgagor  or  assignor,  after  the  time  of  the  register- 
ing the  mortgage  or  assignment,  notwithstanding  such  mortgagor  or 

(fi)  Seet.  42.  193. 

(q)  Jrwbig  ▼.  Biehardmm,  2  B.  &  Ad.  (p )  Sect  43. 


(4)  Before  the  statute  6  Geo.  IV.  c.  110,  a  difference  in  opinion  had 
existed  on  the  question,  whether  the  mortgagee  of  a  ship  was  to  be  deemed 
in  law  the  owner  of  it,  entitled  to  the  benefits,  and  liable  to  the  burdens 
which  belong  to  that  character,  before  he  took  possession.  See  Abbottt 
17,  and  the  following  cases  there  referred  to :  Ckinnery  v.  Blaekbume, 
1  H.  Bl.  117,  n. ;  8.  C,  by  the  name  of  Ckinnery  v.  Blaeknum,  3  Boiw. 
391 ;  Jackson  v.  Femon,  1  H.  Bl.  114 ;  Westerdell  v.  Dale,  7  T.  £• 
306  ;  Twentyman  v.  Hart,  1  Stark.  366  ;  Annett  v.  Carstairs  and  another, 

3  Campb.  354.  In  Toung  v.  Brander,  8  East,  10,  and  M'lver  v.  Humble, 
16  East,  169,  the  party  had  made  a  transfer  of  his  interest,  but,  for  want 
of  compliance  with  certain  forms,  the  legal  ownership  remained  with  him ; 
that,  however,  was  not  deemed  sufficient  to  make  him  liable  for  the  shqi's 
debts.  See  also  Briggs  v.  Wilkinson,  7  B.  &  C.  30,  and  Beeve  v.  Dams, 
1  A.  &  £.  312  ;  3  Nev.  &  M.  873,  and  post,  p.  1250,  to  the  same  effect. 
By  the  mortgage  of  a  ship,  accruing  freight  was  holden  to  pass  to  the 
mortgagee,  notwithstanding  6  Geo.  IV.  c.  110.  s.  45.      Dean  v.  M'Gkie, 

4  Bingh.  45. 
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Bmignar,  at  the  time  he  shall  beocmie  bankrapt,  ibUI  ha^e  in  hia 
posaeasion,  order  and  diapoaition,  and  shall  be  tne  reputed  owner  of 
the  ahip  or  ahare,  but  that  auch  mortgage  or  aaaignment  ahall  be 
preferred  to  any  righti  claim,  or  interest,  which  may  belong  to  the 
assignee  of  auch  bimkrupt. 


VIL  When  and  how  Registry  de  novo  is  to  be  made — sects.  11, 26^ 
28,  38,  39  ;  and  herein^  in  what  Cases  a  temporary  Cert^ 
cate  or  License  may  he  granted. 

Evert  ship  {q)  shall  be  deemed  to  belong  to  some  port  at  or  near 
to  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe 
the  declaration  required  by  this  act  before  registry  be  made,  shall 
reside ;  and  whenever  such  owner  shall  have  truisferred  all  his  share 
in  such  ship,  the  same  shall  be  registered  de  novo  before  such  ship 
shall  depart  from  the  port  to  whicm  she  shall  then  belong,  or  froni 
any  other  port  which  shall  be  in  the  same  part  of  the  United 
Kingdom,  or  the  same  colony,  plantation,  island,  or  territory  aa 
the  said  port  shall  be  in ;   provided,  that  if  the  owner  cannot,  in 
sufficient  time,  comply  with  the   requisites  of  this  act,  so   that 
registry  may  be  made  before  it  shall  be  necessary  for  such  ship  to 
depart  upon  another  voyage,  the  collector  and  comptroller  of  the  port 
where  such  ship  may  then  be,  may  certify,  upon  the  back  of  the 
existing  certificate  of  registry,  that  the  same  is  to  remain  in  force 
for  the  voyage  upon  which  the  ship  is  then  about  to  sail ;  provided 
also,  that  if  any  ship  shall  be  built  m  any  of  the  colonies,  plantations, 
islands,  or  territories  in  Asia,  Africa,  or  America,  to  his  majeaty 
belonging,   for  owners  residing  in  the  United  Kingdom,  and  tiie 
master,  or  the  agent  for  the  owner,  shall  have  pvoduoed  to  the 
collector  and  comptroller  of  the  port,  at  or  near  to  whieh  auch  ahip 
waa  built,  the  certificate  of  the  builder  required  by  thia  act,  and 
ahall  have  made  and  aubscribed  a  declaration  before  auch  collector 
and  comptroller  of  the  namea  and  descriptions  of  the  principal 
owners,  and  that  she  is  the  identical  snip  mentioned  in  such 
certificate  of  the  builder ;  and  that  no  foreigner,  to  the  best  of 
his  knowledge  and  belief,  has  any  interest  therein,  the  collector 
and  comptroller  of  such  port  shall  cause  such  ship  to  be  surveyed 
and  measured  in  like  manner  as  is  directed  for  the  purpose  of 
registering  any  ship,  and  shall  give  the  master  a  certificate  under 
their  hands  and  seals  purporting  to  be  under  the  authority  of  this 
act,  and  stating  when  and  where  and  by  whom  such  ship  was  built, 
the  description,  tonnage,  and  other  particulars  required  on  registry 
of  any  ship,  and  such  certificate  shall  have  all  the  force  of  a  cer- 
tificate of  registry,  under  this  act,  during  the  term  of  two  years, 

{q)  Sect.  11. 
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unless  such  ship  shall  sooner  arrive  at  some  place  in  the.  United 
Kingdom,  and  such  collector  and  comptroller  shall  transmit  a 
copy  of  such  certificate  to  the  commissioners  of  his  majesly's 

customs. 

If  the  certificate  of  registry  (r)  of  any  ship  shall  be  lost  or 
mislaid^  so  that  the  same  cannot  be  found  for  the  use  of  such  ship 
when  needful,  and  proof  thereof  shall  be  made  to  the  satisfaction  ot 
the  commissioners  of  his  majesty's  customs,  such  commissionen 
shall  and  may  permit  such  ship  to  be  registered  de  novo»  and  a  cer- 
tificate thereof  to  be  granted ;  provided,  that  if  such  ship  be  abs^it 
and  far  distant  from  the  port  to  which  she  belongs,  or  by  reason  of 
the  absence  of  the  owner,  or  of  any  impediment,  registry  of  the 
same  cannot  then  be  made  in  sufficient  time,  such  commissionen 
shall  and  may  grant  a  license  for  the  present  use  of  such  ship ;  ^riiieh 
license  shall,  for  the  time  and  to  the  extent  specified  therein,  and  no 
longer,  be  of  the  same  force  and  virtue  as  a  certificate  of  registiy 
granted  under  this  act :  provided,  that  before  such  registiy  de  novo 
be  made,  the  owners  and  masters  shall  give  bond  to  the  conmiis- 
sioners  in  such  sum  as  to  them  shall  seem  fit,  with  a  condition,  that 
if  the  certificate  of  registir  shall  at  any  time  afterwards  be  foond, 
the  same  shall  be  forthwitn  delivered  to  the  proper  officers  of  his 
majesty^s  customs  to  be  cancelled,  and  that  no  illegal  use  has  been 
or  shall  be  made  thereof  with  his  privity  or  knowledgQ ;  and  furtheri 
that  before  any  such  license  shall  be  granted  as  aforesaid,  the 
master  of  such  ship  shall  also  make  and  subscribe  a  dedanitiim 
that  the  same  has  been  registered  as  a  British  ship,  naming  the 
port  where  and  the  time  when  such  registry  was  made,  and  w  the 
particulars  contained  in  the  certificate  thereof,  to  the  best  of  hb 
knowledge  and  belief;  and  shall  ^Iso  give  such  bond  and  with  the 
same  condition  as  is  before  mentioned ;  provided,  that  before  any 
such  license  shall  be  granted,  such  ship  shall  be  surveyed  in  like 
manner  as  if  a  registiy  de  novo  were  about  to  be  made  thereof,  and 
the  certificate  of  sucn  survey  shall  be  preserved  by  the  collector 
and  comptroller  of  the  port  to  which  such  ship  shall  belong  :  and  in 
virtue  thereof,  it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required,  to  permit  such  ship  to  be  registered  after 
her  departure,  whenever  the  owner  shall  personallv  attend  to 
take(«)  and  subscribe  the  declaration  required  by  this  act  before 
registry  be  made,  and  shall  also  comply  with  all  other  requisites  of 
this  act,  except  so  far  as  relates  to  the  bond  to  be  given  by  the 
master  of  such  ship ;  which  certificate  of  registry  the  said  commis- 
sioners shall  and  may  transmit  to  the  collector  and  comptroller  of 
any  other  port,  to  be  by  them  given  to  the  master  of  such  ship 
upon  his  giving  such  bond  and  delivering  up  the  license  which  had 
been  granted  for  the  then  present  use  of  such  ship.  The  27th 
section  authorizes  a  registry  de  novo  in  the  case  of  a  wilful  deten- 

(r)  Sect.  26.  («)  Sic. 
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tion  of  the  certificate,  by  the  master  or  other  person,  and  convic- 
tion on  absconding.     Seepast^  p.  1240. 

If  any  ship  (<),  after  she  shall  have  been  registered  pursuant  to 
the  directions  of  this  act,  shall  in  any  manner  be  altered  so  as  not 
to  correspond  with  all  the  particulars  contained  in  the  certificate 
of  her  registry,  in  such  case  such  ship  shall  be  registered  de  novo 
in  manner  hereinbefore  required,  as  soon  as  she  returns  to  the  port 
to  which  she  belongs,  or  to  any  other  port  which  shall  be  in  the 
same  part  of  the  United  Kingdom,  or  in  the  colony,  plantation, 
island,  or  territory,  as  the  said  port  shall  be  in,  on  failure  whereof 
such  ship  shall  be,  to  all  intents  and  purposes,  considered  a  ship 
not  duly  registered.  If  it  become  necessary  to  register  (u)  any  ship 
de  novo,  and  any  share  of  such  ship  shall  have  been  sold,  since  she 
was  last  registered,  and  the  transfer  of  such  share  shall  not  have 
been  recorded  and  indorsed  in  manner  hereinbefore  directed,  the 
bill  of  sale  thereof  shall  be  produced  to  the  collector  and  comptroller, 
who  are  to  make  registry  of  such  ship :  otherwise  such  sale  shall 
not  be  noticed  in  such  registry  de  novo,  except  as  hereinafter  ex- 
cepted ;  provided,  that  upon  the  future  production  of  such  bill  of 
sale  and  of  the  existing  certificate  of  registry,  such  transfer  shall 
and  may  be  recorded  and  indorsed  as  well  after  such  registry  de 
novo  as  before.  If  upon  any  change  of  property  (a?)  in  any  ship, 
the  owner  shall  desire  to  have  the  same  registered  de  novo,  although 
not  required  by  this  act,  and  the  owner  or  proper  number  of  owners 
shall  attend  at  the  custom-house  at  the  port  to  which  such  ship 
belongs  for  that  purpose,  it  shall  be  lawml  for  the  collector  and 
comptroller  at  such  port  to  make  registry  de  novo  of  such  ship  at 
the  same  port,  and  to  grant  a  certificate  thereof,  the  several 
requisites  of  this  act  being  first  duly  complied  with. 


VIII.  What  is  required  upon  the  Change  of  a  Master. 

When  the  master  (y)  or  other  person  having  or  taking  the  charge 
or  command  of  a  ship  registered,  shall  be  changed,  the  master  or 
owner  shall  deliver  to  the  person  authorized  to  make  registry  and 
grant  certificates  at  the  port  where  the  change  shall  take  place,  the 
certificate  of  registry  belonging  to  the  ship,  who  shall  tnereupon 
indorse  and  subscribe  a  memorandum  of  such  change,  and  shall 
forthwith  give  notice  of  the  same  to  the  proper  officer  of  the  port 
or  place  where  such  ship  was  last  registered,  who  shall  likewise 
make  a  memorandum  of  the  same  in  the  book  of  roasters,  and 
shall  forthwith  give  notice  thereof  to  the  commissioners  of  customs ; 
provided  that  before  the  name  of  such  new  master  shaH  be  indorsed 

(0  Sect.  28.  («)  Sect.  39. 

(u)  Sect.  38.  (y)  Sect.  21. 


IMO  SHIPPINO. 

on  the  certificate  of  registrj,  he  diall  ghre  a  bond  in  the  like  pemt 
ties  and  under  the  same  conditions  as  are  ocmtained  in  the  bond 
required  to  be  given  at  the  time  of  registiy. 


IX.   PenaUjf  far  Detemiiam  of  Certifieaie. 

In  ease  any  person  {z%  who  diall  have  reoeiTed  or  obftnined,  faj 
any  means  or  for  any  purpose,  the  certificate  of  r^istiy,  (whether 
such  person  shall  claim  to  be  the  master  or  owner  or  one  fit  the 
owners  or  not,)  shaU  wilfully  (a)  detain  and  refase  to  deliver  np 
the  same  to  the  proper  (o)  officers  of  the  customs  for  the  purpomt 
of  Uie  ship,  as  occasicm  shall  require,  or  to  the  person  having  the 
actual  command,  possession,  and  management  of  such  diip  as  ostea- 
siUe  and  reputed  master  or  owner,  sucn  last-m»itioned  persm  msj 
complain  on  oath  of  such  detainer  and  refusal,  to  any  jiwiice  of  tils 
peace  remdiiqr  near  to  the  place  where  such  detainer  and  refussl 
shall  be  in  Great  Britain  or  Ireland,  or  to  any  member  of  the 
supreme  court  of  justice,  or  any  justice  of  the  peace  in  the  islandB 
of  Jersey,  Guernsey,  or  Man,  or  in  any  colony,  plantation,  isIsikI, 
or  territory  to  his  majesty  bekmgmg,  in  Asia,  Africa,  or  Amerioai 
or  in  Malta,  Gibraltar,  or  Heligoland,  where  such  detainer  and 
refusal  shall  be  in  any  of  the  places  last-mentioned ;  and  on  such 
complaint  the  justice  or  other  magistrate  is  required,  by  warrant 
under  his  hand  and  seal,  to  cause  the  person  so  complained  against 
to  be  brought  before  him  to  be  examined,  touching  such  detainer 
and  refusal ;  and  if  it  shall  appear,  on  examination  of  such  person, 
or  otherwise,  that  the  certificate  of  registry  is  not  lost  or  mislaid, 
but  is  wilfully  detained  by  the  said  person,  such  person  shall  be 
thereof  convicted,  and  shall  forfeit  and  pay  the  sum  of  100/. ;  and, 
on  failure  of  payment,  he  shall  be  committed  to  the  common  gaol, 
there  to  remain,  without  bail  or  mainprize,  for  such  time  as  the  said 
justice  or  other  magistrate  shall  in  his  discretion  deem  proper,  not 
being  less  than  three  months,  nor  more  than  twelve  mcmtfaa;  and 
the  justice  or  other  magistrate  is  required  to  certify  the  detainer, 
refusal,  and  conviction,  to  the  person  who  granted  such  certificate 
of  registry,  who  shall,  on  the  terms  and  conditions  of  law  being 
complied  with,  make  regUtry  de  novo,  and  grant  a  certificate, 
notifying  on  the  back  of  such  certificate,  the  ground  upon  which  the 
ship  was  so  registered  de  novo :  and  if  the  person  who  shall  have 
detained  and  refused  to  deliver  up  such  certificate  of  registry  as 
aforesaid,  or  shall  be  verily  believed  to  have  detained  the  same,  shall 
have  absconded,  so  that  the  said  warrant  of  the  justice  or  othor 
magistrate  cannot  be  executed  upon  him,  and  proof  thereof  shall 

SSect.  27.  {b)  See  R.  r.  WMk,  1  A.  &  E.  481 ; 

See  Bowm ▼. ito,  10  B.  &  C.41.         3  Ner.  &  M.  632. 
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be  made  to  the  satisfaction  of  the  commissioners  of  his  majestyV 
customs,  they  may  permit  snch  ship  to  be  registered  de  novo»  or 
otherwise,  in  their  discretion,  |;rant  a  license  for  the  present  use  of 
such  ship  in  like  manner  as  is  hereinbefore  provided  in  the  case 
wherein  the  certificate  of  registry  is  lost  or  mislaid. 

A  conviction  under  the  fore^^oing  section  must  state  for  what 
purpose  the  certificate  was  required  (c). 


X.  Evidence — what  shall  be  guffieient  Evidence  of  Affidamie 

and  Boohs  of  Registry. 

Orbat  inconvenience  having  arisen  from  registering  officers  being 
served  with  subpoenas  requiring  them  to  produce  the  oaths,  or 
declarations  and  books  of  registry,  the  legislature  has  deemed  it 
expedient  to  dispense  with  their  attendance ;  and  for  that  purpose 
has  enacted  (J),  that  the  collector  and  comptroller  of  his  majest/s 
customs,  at  any  port  or  place,  and  persons  acting  for  them  respee- 
tively,  shall,  upon  every  reasonable  request  by  any  persons,  proanoe 
and  exhibit  for  inspection  and  examination,  anv  oath  or  declaraticm 
sworn  or  made  by  any  owner  or  proprietor,  and  also  any  register  or 
entry  in  any  book  of  registry  required  by  this  act  to  be  made  or 
kept  relative  to  any  ship,  and  shall,  upon  every  reasonable  request 
by  any  persons,  permit  them  to  take  a  copy  or  an  extract  thereof 
respectively,  and  that  the  copy  of  such  oath  or  declaration,  reg^tw 
or  entry,  emll,  upon  being  proved  to  be  a  true  copy,  be  received  as 
evidence,  upon  every  trial  at  law,  without  the  production  of  the  ori- 
ginal, and  without  the  testimony  or  attendance  of  any  collector  or 
comptroller,  or  other  persons  acting  for  them  respectively,  in  all 
cases,  as  fully  and  to  all  intents  and  purposes  as  such  original  if 
produced  by  any  collector  and  comptroller,  or  other  persons  acting 
for  them. 

For  regulations  as  to  the  carriage  of  passengers  in  merchant 
vessels,  see  stat.  5  &  6  Vict.  c.  107.  See  also  stat.  7  Will.  IV.  k 
1  Vict.  c.  89,  intituled,  '^  An  Act  to  amend  the  Laws  relating  to 
burning  or  destroying  Buildings  and  Ships.** 


II.  Of  Seamen  s  WageSy  and  the  Statutes  relating  thereto^  vuu 

7  #"  8  Vict.  c.  112,  8  Geo.  I.  e.  24. 

Thb  legislature,  in  its  wisdom,  has  thought  fit  to  make  several 
provisions  relating  to  seamen  employed  in  merchant  ships,  for  the 

(c)  Per  DffMUM,  C.  J.,  and  WWimmt,  J.,      M.  tSt. 
in  R,  T.  WaUh,  1  A.  &  E.  481 ;  3  NeT.  St  (4)  Stol.  40. 
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better  securing  the  wages  of  the  seamen,  and  to  guard  against  de- 
sertion. By  stat.  7  8e  8  Vict.  c.  112,  intituled,  ^*  An  Act  to  amoid 
and  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for 
keeping  a  Register  of  Seamen,^'  the  statute  5  &  6  Will.  IV.  c 
19,  is  repealed,  except  so  far  as  relates  to  the  establishment,  main- 
tenance, and  regulations  of  the  office,  called,  *^The  General  Re^;is- 
terK)ffice  of  Merchant  Seamen ;  ^  and  by  sect.  2,  masters  of  ships, 
proceeding  to  parts  beyond  the  seas,  or  of  any  British  registered 
ship  of  the  burden  of  80  tons  or  upwards,  employed  in  any  of  the 
fisheries  of  the  United  Kingdom,  or  in  proceeding  coastwise  or 
otherwise,  from  one  part  of  the  United  Kingdom  to  another,  are 
prohibited  (e)  from  carrying  any  seaman  or  other  person  as  one  of 
their  crew  (apprentices  excepted)  to  sea  upon  any  voyage,  without 
first  agreeing  with  them  for  their  wages ;  and  this  agreement  most ; 
1st,  be  in  writing  (5) ;  2dly,  it  must  declare  what  wages  and  what 
quantity  of  provisions  each  seaman  is  to  have ;  Sdly,  the  ci^Micitjr  in 
which  the  seaman  is  to  act ;  4thly,  the  nature  of  the  voyage  m  wmch 
the  ship  is  intended  to  be  employed;  5thly,  it  must  be  properly 
dated ;  6thly,  it  must  be  signed  by  the  master  in  the  first  instance, 
and  by  the  seamen  respectivelv  at  the  port  or  place  where  such 
seamen  shall  be  respectively  shipped ;  7thly,  the  signature  of  each 
of  the  parties  thereto  shall  be  duly  attested  by  one  witness  at  the 
least ;  8thly,  the  agreement  must  be  read  over  and  explained  to  the 
seaman  in  the  presence  of  the  attesting  witness,  before  the  seaman 
shall  execute  the  same  :  and  by  the  same  section  it  is  enacted,  that 
no  master  of  any  ship  shall  carry  to  sea  any  seaman,  being  a  subject 

(e)  Sect.  2. 


(5)  The  statutes  relating  to  seamen's  wages  do  not  declare  that  a  verbal 
agreement  shall  be  yoid,  but  impose  a  penalty  on  the  master,  if  there  be  not 
a  written  agreement.  When  a  written  agreement  is  made,  a  mariner  can- 
not recover  any  money  agreed  to  be  given  in  reward  for  his  service,  which 
is  not  specified  in  the  articles.  Abbott,  440.  A  sailor  brought  an  action 
against  the  master  of  a  ship,  and  declared  on  an  agreement,  wnereby  it  was 
stipulated,  that  the  sailor  should  have  a  certain  sum  per  month  during  a 
voyage  from  London  to  Africa,  and  thence  to  the  West  Indies,  and  also  so 
much  money  as  should  be  the  average  price  of  a  negro  slave  in  the-  West 
Indies.  In  the  ship's  articles  no  mention  was  made  of  the  money  to  be 
paid  to  the  plaintiff  as  the  average  price  of  the  negro  slave.  It  was  nolden, 
that  the  additional  perquisites  of  the  average  price  of  a  negro  slave  could 
only  be  considered  as  wages,  and,  therefore,  ought  to  have  been  inserted  in 
the  written  agreement.  White  v.  Wilson^  2  Bos.  &  Pul.  116.  In  hke 
manner  it  has  been  holden,  that  a  sail-maker,  serving  in  a  ship  belonging 
to  the  East  India  Company,  cannot  recover  upon  a  promise  to  pay  him  a 
monthly  sum  beyond  the  wages  mentioned  in  tne  ship's  articles,  which  had 
been  signed  by  him  as  a  sail-maker.  Elsworth  and  Wife  v.  Woofmore, 
London  Sittings,  December,  1803,  before  Lord  Alvanley,  G.  J.  C.  B.,  Ab- 
bott, 440.     See  a  note  of  this  case,  2  £sp.  N.  P.  C.  84. 
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of  her  majesty,  until  he  shall  have  obtained  from  the  seaman  his 
register-ticket, — which  he  is  to  retain  until  the  service  of  the  seaman 
shall  be  terminated ;  when  the  master  shall  return  the  ticket  to  him. 
Sect.  3  regulates  the  form  of  the  agreement,  and  how  it  is  to  be 
disposed  of,  and  the  duties  of  masters  of  vessels  under  80  tons  bur- 
den, with  regard  to  the  register-tickets  of  the  seamen  forming  their 
crews. 

Sect.  4  fixes  the  penalties  for  transgressing  the  rules  and  regula- 
tions contained  in  the  2nd  and  3rd  sects.  The  seaman  shall  not, 
by  reason  of  any  agreement,  forfeit  his  lien  upon  the  ship,  or  be 
deprived  of  any  remedy  for  the  recovery  of  his  wages,  to  which  he 
would  otherwise  have  been  entitled  against  any  person  or  persons 
whatever  (/).  Every  copy  of  an  agreement  so  certified  and  de- 
livered as  aforesaid,  shall  m  all  cases  oe  evidence  of  the  contents  of 
the  a^eement  for  and  on  behalf  of  the  seaman ;  and  no  seaman 
shall  m  any  case  be  required  to  produce  such  agreement,  or  copy, 
or  to  give  notice  for  the  production  thereof ;  but  in  case  the  agree- 
ment shall  not  be  produced  and  proved,  he  shall  be  at  liberty  to 
prove  the  contents  or  purport  thereof,  or  to  establish  his  claim  by 
other  evidence,  according  to  the  nature  of  the  case  (/).  The  11th 
section  of  the  act  regulates  the  periods  within  which  the  wages  are 
to  be  paid.  The  penalty  imposed  on  masters,  for  disobedience  to 
this  regulation,  is  recoverable  as  wages  (a).  The  15th  section  rives 
the  seaman  a  summary  remedy  by  complaint  upon  oath  to  a  J.  P. 
for  wages  not  exceeding  20/. :  and  by  the  16tn  section,  in  case  of 
the  bankruptcy  or  insolvency  of  the  owner  of  the  ship,  masters  are 
to  have  the  same  remedies  for  wages  as  a  seaman ;  and  it  is  also 
enacted,  that  no  suit  or  proceeding  for  the  recovery  of  any  wages 
shall,  unless  they  exceed  20/.,  be  instituted  against  tne  ship,  or  the 
master  or  owner  thereof,  either  in  any  court  of  admiralty,  or  any 
court  of  record, — unless  the  owner  of  the  ship  shall  be  bankrupt  or 
insolvent,  or  the  ship  shall  be  under  arrest,  or  sold  by  the  authority 
of  any  admiralty  court ;  or  unless  any  magistrate  acting  under  the  au- 
thorityof  this  act,  shall  refer  the  case  to  be  adjudged  by  any  suchcourt 
or  courts ;  or  unless  neither  the  owner  nor  master  shall  be  or  reside 
at  or  near  the  port  or  place  where  the  service  shall  have  terminated ; 
or  where  any  seaman  shall  have  been  discharged  or  put  on  shore. 

The  penalties  imposed  on  seamen  for  refusing  to  join  the  ship,  or 
absenting  themselves  without  leave,  or  desertion,  are  as  follow  : — 

1.  A  seaman  (A)  neglecting  or  refusing  to  join  the  ship,  or 
refusing  to  proceed  to  sea,  or  absenting  himself  from  the  ship  with- 
out leave,  or  deserting,  may  be  committed  to  gaol  by  a  J.  P.,  or  to 
the  house  of  correction,  to  be  imprisoned,  with  or  without  hard 
labour,  for  thirty  days  at  the  most ;  or,  at  the  request  of  the  master, 
&c.,  he  may  be  conveyed  on  board  the  ship. 

(/)  Sect.  5.  (A)  7  &  8  Tict.  c  112,  8.  6. 

Q)  Sect.  11. 


entor  in  tbc  book  of  registry  tbe  particulars  of  any  otber  bill  of  Bale, 
or  instrument  purporting  to  be  a  transfer  by  the  same  vendor  nr 
mortgagor  of  the  s^ne  ship,  or  share  thereof,  to  any  other  person, 
unless  thirty  tlaj's  shall  elapse  from  the  day  on  which  the  particitluni 
of  the  former  bUl  of  sale,  or  other  iustruraent,  were  entered  in  the 
book  of  registry ;  or  in  case  the  ship  was  absent  from  the  port  to 
which  she  belonged,  at  the  time  when  the  particulars  of  such 
ibnner  bill  of  sale,  or  other  instrument,  were  entered  iu  the  book 
of  registry,  then  unless  thirty  days  shall  have  elapsed  from  the 
day  on  which  the  ship  arrived  at  the  port,  to  which  the  same  he- 
longed  ;  and  in  case  the  particulars  of  two  or  more  such  bills  of  sale, 
or  other  instruments,  as  aforesaid,  sliall  at  any  time  have  been 
entered  in  the  Iraok  of  registry  of  the  said  ship,  the  collector  and 
comptroller  shall  not  enter  in  the  book  of  registry  the  particulara 
of  any  otber  bill  of  sale,  or  other  instrument,  as  aforesaid,  unlea 
thirty  da]'s  shall  in  like  manner  have  elapsed  from  the  day  on  which 
the  particulars  of  the  last  of  such  bills  of  sale,  or  other  iostruiiieiit, 
were  entered  in  the  books  of  registry,  or  from  tho  day  on  which  tJie 
ship  or  vessel  arrived  at  the  port  to  which  she  belonged,  in  caas  of 
her  absence  as  aforesaid ;  and  in  every  case  where  there  sliall  at  any 
time  happen  to  be  two  or  more  transfers  by  the  same  owner,  of  the 
same  property,  in  any  ship  entered  in  the  hook  of  regietiy,  the 
collector  and  comptroller  are  hereby  required  to  indorse  upon  the 
certificate  of  registry  of  such  ship,  the  particulars  of  that  bill  of 
sale,  or  otber  instrument,  under  which  the  person  claims  property, , 
who  shall  produce  the  certificate  of  registry  for  that  purpose,  within 
thirty  days  next  aft«r  the  entry  of  his  bill  of  sale,  or  other  instru- 
ment, in  the  book  of  registry,  as  aforesaid,  or  within  thirty  days 
next  after  tho  return  of  the  said  ship  to  the  port  to  which  she 
belongs,  in  case  of  her  absence  at  the  time  of  such  entry  ;  and  in 
case  no  person  shall  produce  the  certificate  of  registry,  within  either 
of  the  said  spaces  of  thirty  days,  then  it  shall  be  lawful  for  the  col- 
lector  and  comptroller,  and  they  are  hereby  required  to  indorse  upon 
the  certificate  of  registry,  the  particulars  of  the  bill  of  sale,  or 
other  instrument,  to  such  person  as  shall  first  produce  the  cer- 
tificate of  registry,  for  that  purpose ;  it  being  the  true  intent  and 
meaning  of  this  act,  that  the  several  purchasers  and  mortgagees 
of  such  ship,  or  share  thereof,  when  more  than  one  appear  to  claim 
the  same  property,  shall  have  priority  one  over  the  other,  not  ac- 
cording to  the  respective  times  when  the  particulars  of  the  bill  of 
sale,  or  other  instrument,  by  which  such  property  was  transferred  to 
them,  were  entered  in  the  book  of  registry,  but  according  to  the 
time  when  the  indorsement  is  made  upon  the  certificate  of  registiT: 
provided,  that  if  the  certificate  of  registry  shall  be  lost  or  mislaid, 
or  shall  be  detained  by  any  person,  so  that  the  indorsement  cannot 
in  due  time  be  made  thereon,  and  proof  thereof  shall  be  made  by 
the  purchaser  or  mortgagee,  or  his  known  agent,  to  the  satisfaction 
of  tnc  commissioners,  the  commissioners  may  grant  such  further 
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time  as  to  them  shall  appear  necessary,  for  the  recovery  of  the  cer- 
tificate of  registry,  or  for  the  registry  de  novo  of  the  said  ship  or 
vessel,  under  the  provisions  of  this  act :  and  thereupon  the  collector 
and  comptroller  shall  make  a  memorandum  in  the  book  of  registers, 
of  the  further  time  so  granted,  and  during  such  time  no  other  bill 
of  sale  shall  be  entered  for  the  transfer  of  the  same  ship,  or  the 
share  thereof. 

If  the  certificate  of  registry  (/)  of  such  ship  shall  be  produced  to 
the  collector  and  comptroller  of  any  port  where  she  may  then  be 
after  any  such  bill  of  sale  shall  have  been  recorded  at  the  port  to 
which  she  belongs,  together  with  such  bill  of  sale  contaminff  a 
notification  of  such  record,  signed  by  the  collector  and  comptroUer 
of  such  port,  as  before  directed  ;  tne  collector  and  comptroller  of 
such  other  port  may  indorse  on  such  certificate  of  registry  (bein^ 
required  so  to  do,)  the  transfer  mentioned  in  such  bill  of  sale ;  ana 
such  collector  and  comptroller  shall  give  notice  thereof  to  the  col- 
lector and  comptroller  of  the  port  to  which  such  ship  belonss,  who 
shall  record  the  same  in  like  manner  as  if  they  had  made  such 
indorsement  themselves,  but  inserting  the  name  of  the  port  at  which 
such  indorsement  was  made;  provided,  that  the  collector  and 
comptroller  of  such  other  port  shall  first  give  notice  to  the  collector 
and  comptroller  of  the  port  to  which  such  ship  belongs,  of  such 
remiisitions  made  to  them  to  indorse  the  certificate  of  reeistr^; 
ana  the  collector  and  comptroller  of  the  port,  to  which  such  smp 
belongs,  shall  thereupon  send  information  to  the  collector  and 
comptroller  of  such  other  port,  whether  any  and  what  other  bill 
or  bills  of  sale  have  been  recorded  in  the  book  of  registry  of  such 
ship,  and  the  collector  and  comptroller  of  such  other  port,  having 
such  information,  shall  proceed  in  manner  directed  by  this  act  in  aU 
respects  to  the  indorsing  of  the  certificate  of  registry,  as  they  would 
do  if  such  port  were  the  port  to  which  such  vessel  beloiu^ed.  If  the 
ship  (m),  or  the  share  of  any  owner  who  may  be  out  of  the  kingdom, 
shall  be  sold  in  his  absence  by  his  known  agent,  under  his  directions, 
express  or  implied,  and  acting  for  his  interest,  and  such  agent,  who 
shall  have  executed  a  bill  of  sale  to  the  purchaser  of  the  whole  or 
any  share,  shall  not  have  received  a  legal  power  to  execute  the  same, 
the  commissioners  of  customs,  upon  proof  to  their  satisfaction  of  the 
fair  dealings  of  the  parties,  may  permit  such  transfer  to  be  regis- 
tered, if  registry  de  novo  be  necessaiy,  or  recorded  and  indorsed,  as 
if  such  legsd  power  had  been  produced :  and  if  any  bill  of  sale  cannot 
be  produced,  or  if  by  time,  absence,  or  death  of  parties,  it  cannot  be 
proved  that  a  bill  of  sale  for  any  shares  had  been  executed,  and 
registry  de  novo  shall  have  become  necessary,  the  commissioners^ 
upon  proof  of  fair  dealing,  may  permit  a  registry  de  novo,  as  if  sudi 
bill  of  sale  had  been  produced,  provided  that  good  security  shall  be 
given  to  produce  a  legal  power  or  bill  of  sale  within  a  reasonable 

(0  Sect.  37.  (m)  Sect  41. 

VOL.  II.  2  N 


thne,  or  to  abide  the  future  claims  of  tlie  absent  owner,  and  such 
bond  shall  be  available  Tor  the  protection  of  the  interest  of  the  party 
whose  property  has  been  so  transferreil,  until  he  shall  receive  fim 
indemaity  for  any  Iohb. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  tecurily  (a) 
for  the  payment  of  a  debt,  either  by  mortgage  or  assignment  to  a 
trustee  for  sale,  the  collector  or  comptroller  of  the  port,  where  tlie 
Teasel  is  registered,  shall,  in  the  entrj-  of  the  book  of  registrj-,  wid 
also  in  the  indorsement  on  the  certificate,  express  that  such  transder 
was  made  only  as  a  security  for  the  payment  of  debts,  or  by  way  of 
mortage,  or  to  that  efFect ;  and  the  person  to  whom  the  tnusfer 
is  made,  or  any  other  person  claiming  under  him  as  mortgagee  or 
trustee  only,  ^all  not,  by  reason  thereof,  be  detmed  the  owner  of 
such  vessel  or  share ;  nor  shall  the  person  making  the  transfer  ht 
deemed,  by  reason  thereof,  to  have  ceated  to  be  an  owner,  any  mon 
than  if  no  such  transfer  had  been  made,  except  so  far  as  may  be 
necessary  for  the  purpose  of  rendering  the  vessel  or  share  so  trans- 
ferred available,  by  sale  or  otherwise,  for  the  payment  of  the 
debt  (4).  The  mortgagor  does  not  cease  to  be  owner,  and  the 
mortgagee  has  a  distinct  interest  to  the  extent,  prima  facie,  of  the 
value  mortgaged  (o).  When  any  transfer  {p)  of  any  ship  or  share 
shall  have  been  made  as  a  security  for  the  payment  of  any  dehl, 
either  by  mortgage  or  assignment,  as  aforesaid,  and  ^uch  transfer 
shall  have  been  duly  registered,  the  interest  of  the  mortgagee  or ' 
other  assignee  shall  not  be  affected  by  any  act  of  bankruptcy  com* " 
mitted  by  such  loortgagor  or  assignor,  after  the  time  of  the  r^^er- 
ing  the  mortgage  or  assignment,  notwithstanding  such  mortgagor  or 

(«)  SaoL  a.  193. 

(•)  JMv  *■  JUe*«ribM,  2  B.  &  Ad.  {p)  Sect.  43. 


(4)  Before  the  Btatute  6  Geo.  IT.  c.  110,  a  diSbrence  in  opinion  1 
ensted  on  the  question,  whether  the  mortgagee  of  a  ship  was  to  be  d 
in  law  the  owner  of  it,  entitled  to  the  benefits,  and  liaole  to  the  bi 
wliich  belong  to  that  character,  before  he  took  powesiioD.  See  Abbots 
17,  and  the  following  cases  there  referred  to:  Chauuiy  r.  BlmeUmrmt, 
1  H.  Bl.  1 17,  n. ;  S.  C.  \>j  the  name  of  CAumery  v.  Blaekmm,  3  Dow. 
391  ;  Jaekton  v.  remoH,  1  H.  Bl.  114;  WeaterdeU  v.  IkOe,  7  T.  S. 
306;  TKentyman  T.  Hart,  I  StAtk.  366;  Amett  r.  Cartlairs  aitd  MotMtrt 

3  Campb.  35-1.  In  Fminff  v.Brander,  8  East.  10,  and  M'luer  t.  HimU^ 
16  East,  169,  the  party  bid  made  a  transfer  of  his  interest,  but,  for  want 
of  compliance  ntth  certain  forms,  the  I^al  ownership  remained  with  himt 
that,  however,  was  not  ile«med  sufficient  to  make  him  liable  for  the  ship's 
debtt.  See  also  Briggt  v.  Wiikitutm,  7  B.  &  C.  30,  and  Beeve  v.  I>ant, 
1  A.  &  E.  312  ;  3  Ncv.  &  H.  873,  and  po»t,  p.  1250,  to  the  same  efi^ 
^y  the  mortgage  of  a  ship,  accniinK  frdgbt  was  holden  to  pass  to  te 
mortgagee,  notwithstanding  6  Geo.  fv.  c.  110.  s.  45.      Dean  v.  M'Glae, 

4  Bingh.  45. 
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nwigiior,  at  the  time  he  shall  beeome  bankrapti  ahall  hwre  in  his 
pofjflosDion,  order  and  dispositioii,  and  shall  be  tne  reputed  owner  of 
the  ship  or  share,  but  tnat  such  mortgage  or  assignment  shall  be 
preferred  to  any  right,  claim,  or  interest,  which  may  belong  to  the 
assignee  of  such  bookrupt. 


YII.  Wi4n  and  how  Registry  de  novo  is  to  be  wuide — ucts.  11, 26, 
28,  88,  39 ;  and  iereim,  in  what  Caeee  a  iempotary  Certifi- 
cate or  License  may  he  granted. 

EvBRT  ship  {q)  shall  be  deemed  to  belong  to  some  port  at  or  near 
to  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe 
the  declaration  required  by  this  act  before  registry  be  made,  shall 
reside ;  and  whenever  such  owner  shall  have  transferred  all  his  share 
in  such  ship,  the  same  shall  be  registered  de  novo  before  such  ship 
shall  depart  from  the  port  to  whicm  she  shall  then  belong,  or  from 
any  other  port  which  shall  be  in  the  same  part  of  the  United 
Kmgdom,  or  the  same  colony,  plantation,  island,  or  territory  as 
the  said  port  shall  be  in ;  provided,  that  if  the  owner  cannot,  in 
sufficient  time,  comply  with  the  requisites  of  this  act,  so  that 
registry  may  be  made  before  it  shall  be  necessary  for  such  ship  to 
depart  upon  another  voyage,  the  collector  and  comptroUer  of  the  port 
where  such  ship  may  then  be,  may  certify,  upon  the  back  of  the 
existing  certificate  of  registry,  that  the  same  is  to  remain  in  force 
for  the  voyage  upon  which  the  ship  is  then  about  to  sail ;  provided 
also,  that  if  any  ship  shall  be  built  in  any  of  the  colonies,  plantations, 
islands,  or  territories  in  Asia,  Africa,  or  America,  to  his  majesty 
belonging,  for  owners  residing  in  the  United  Kingdom,  and  the 
master,  or  the  agent  for  the  owner,  shall  have  pioduoed  to  the 
collector  and  comptroller  of  the  port,  at  or  near  to  whieh  snoh  ship 
was  built,  the  certificate  of  the  builder  required  by  Uiis  act,  and 
shall  have  made  and  subscribed  a  declaration  before  such  collector 
and  comptroller  of  the  names  and  descriptions  of  the  principal 
owners,  and  that  she  is  the  identical  ship  mentioned  in  such 
certificate  of  the  builder ;  and  that  no  foreigner,  to  the  best  of 
his  knowledge  and  belief,  has  any  interest  therein,  the  collector 
and  comptroUer  of  such  port  shall  cause  such  ship  to  be  surveyed 
and  measured  in  like  manner  as  is  directed  for  the  purpose  of 
registering  any  ship,  and  shall  give  the  master  a  certificate  under 
their  hands  and  seals  purporting  to  be  under  the  authority  of  this 
act,  and  stating  when  and  where  and  by  whom  such  ship  was  built, 
the  description,  tonnage,  and  other  particulars  required  on  registry 
of  any  ship,  and  such  certificate  shall  have  all  the  force  of  a  cer- 
tificate of  registry,  under  this  act,  during  the  term  of  two  years, 

(q)  Sect.  11. 
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unices  such  ship  shall  snoner  arrive  at  someplace  in  the  ITnited 
Kingdom,  and  such  collector  and  comptroller  shall  transnut  s 
copy  of  such  certificate  to  the  conmiissioners  of  his  majeaty's 
coBtoms. 

If  the  certificate  of  registry  (r)  of  any  ship  shall  be  lott  or 
mUlaid,  so  that  the  same  cannot  be  found  for  the  use  of  such  ship 
when  needful,  and  proof  thereof  shall  be  made  to  the  satisfaction  of 
the  commissioners  of  his  majesty's  customs,  such  cooimissionere 
shall  and  may  permit  such  ship  to  be  registered  de  novo,  and  a  cer- 
tificate thereof  to  be  granted ;  provided,  that  if  such  ship  be  absent 
and  far  distant  from  the  port  to  which  she  belongs,  or  by  reason  oi 
the  absence  of  the  owner,  or  of  any  impediment,  registry  of  the 
same  cannot  then  be  made  in  sufficient  time,  such  comniissioners 
shall  and  may  grant  a  license  for  the  present  use  of  such  ship ;  which 
license  shall,  for  the  time  and  to  the  extent  specified  therein,  and  so 
longer,  be  of  the  same  force  and  virtue  as  a  certificate  of  registry 

rnted  under  this  act :  provided,  that  before  such  registry  de  novo 
made,  the  on-ncra  and  masters  shall  give  bond  to  the  comnufr 
noners  in  such  sum  as  to  them  sliall  seem  fit,  with  a  condition,  that 
if  the  certificate  of  remstir  shall  at  any  time  afterwards  be  found, 
the  same  shall  be  forthwith  delivered  to  the  proper  officers  of  his 
majesty's  customs  to  be  cancelled,  and  that  no  illegal  use  has  been 
or  shall  be  made  thereof  with  his  privity  or  knowledge  ;  and  further, 
that  before  any  such  license  shall  be  granted  as  aforesaid,  tfaa 
master  of  such  ship  shall  also  make  and  subscribe  a  declaration 
that  the  same  has  been  registered  as  a  British  ship,  naming  tba 
port  where  and  the  time  when  such  registry  was  made,  and  all  the 

Earticulat'S  contained  in  the  oortificate  thereof,  to  the  best  of  his 
nowledge  and  belief;  and  shall  ^o  give  such  bond  and  with  the 
same  condition  as  is  before  mentioned  ;  provided,  that  before  say 
such  license  shaG  be  granted,  such  ship  shall  be  surveyed  in  like 
manner  as  if  a  registry  de  novo  were  about  to  be  made  thereof,  and 
the  certificate  of  such  survey  shall  be  preserved  by  the  collector 
and  comptroller  of  the  port  to  which  such  ship  shall  belong  :  aod  in 
virtue  thereof,  it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required,  to  permit  such  ship  to  be  registered  after 
her  departure,  whenever  the  owner  shall  personal^  attend  to 
take(s)  and  subscribe  the  declaration  required  by  this  act  before 
refi^ry  be  nude,  and  shall  also  comply  with  alt  other  requisites  of 
this  act,  except  so  far  as  relates  to  the  bond  to  be  given  by  the 
master  of  sucn  ship ;  which  certificate  of  registry  the  said  oommis- 


sioners  shall  and  may  transmit  to  the  collector  and  comptroller  of 
any  other  port,  to  be  by  them  given  to  the  master  of  such  ship 
upon  his  giving  such  bond  and  delivering  up  the  license  wluch  hta 


been  granted  for  the  then  present  use  of  such  ship.      The  27th 
section  authorizes  a  registry  de  novo  in  the  case  of  a  wilful  deten- 
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tion  of  the  certificate,  by  the  master  or  other  person,  and  convic- 
tion  on  absconding.     Seepost^  p.  1240. 

If  any  ship  (^),  after  she  shall  have  been  registered  pursuant  to 
the  directions  of  this  act,  shall  in  any  manner  be  altered  so  as  not 
to  correspond  with  all  the  particulars  contained  in  the  certificate 
of  her  registry,  in  such  case  such  ship  shall  be  registered  de  novo 
in  manner  hereinbefore  required,  as  soon  as  she  returns  to  the  port 
to  which  she  belongs,  or  to  any  other  port  which  shall  be  in  the 
same  part  of  the  United  Kingdom,  or  in  the  colony,  plantation, 
island,  or  territory,  as  the  said  port  shall  be  in,  on  failure  whereof 
such  ship  shall  be,  to  all  intents  and  purposes,  considered  a  ship 
not  duly  registered.  If  it  become  necessary  to  register  (u)  any  ship 
de  novo,  and  any  share  of  such  ship  shall  have  been  sold,  since  she 
was  last  registered,  and  the  transfer  of  such  share  shall  not  have 
been  recorded  and  indorsed  in  manner  hereinbefore  directed,  the 
bill  of  sale  thereof  shall  be  produced  to  the  collector  and  comptroller, 
who  are  to  make  registry  of  such  ship :  otherwise  such  siue  shall 
not  be  noticed  in  such  registry  de  novo,  except  as  hereinafter  ex- 
cepted ;  provided,  that  upon  the  future  production  of  such  bill  of 
sate  and  of  the  existing  certificate  of  registry,  such  transfer  shall 
and  may  be  recorded  and  indorsed  as  well  after  such  registry  de 
novo  as  before.  If  upon  any  change  of  property  («)  in  any  ship, 
the  owner  shall  desire  to  have  the  same  roistered  de  novo,  although 
not  required  by  this  act,  and  the  owner  or  proper  number  of  owners 
shall  attend  at  the  custom-house  at  the  port  to  which  such  ship 
belongs  for  that  purpose,  it  shall  be  lawnil  for  the  collector  and 
comptroller  at  such  port  to  make  registry  de  novo  of  such  ship  at 
the  same  port,  and  to  grant  a  certificate  thereof,  the  several 
requisites  of  this  act  being  first  duly  complied  with. 


VIII.  What  is  required  upon  the  Change  of  a  Master. 

When  the  master  (y)  or  other  person  having  or  taking  the  charge 
or  command  of  a  ship  registered,  shall  be  changed,  the  master  or 
owner  shall  deliver  to  the  person  authorized  to  make  registry  and 
grant  certificates  at  the  port  where  the  change  shall  take  place,  the 
certificate  of  registry  belonging  to  the  ship,  who  shall  tnereupon 
indorse  and  subscribe  a  memorandum  of  such  change,  and  shall 
forthwith  give  notice  of  the  same  to  the  proper  officer  of  the  port 
or  place  where  such  ship  was  last  registered,  who  shall  likewise 
make  a  memorandum  of  the  same  in  the  book  of  registers,  and 
shall  forthwith  give  notice  thereof  to  the  commissioners  of  customs ; 
provided  that  before  the  name  of  such  new  master  shaH  be  indorsed 

(0  Sect.  28.  (df)  Sect.  39. 

(ti)  Sect.  38.  (y)  Sect.  21. 


IX.   Penalty  for  Deteatum  of  Ctrtificatt. 

In  case  any  person  (z).  who  shall  liave  reoeired  or  obtmini-d.  br 
■ny  means  or  Tor  anj  jiurpone,  the  certificate  uf  rcgntnr,  (whether 
Burh  person  shall  claim  to  be  tlie  master  or  owner  or  one  of  the 
ovniers  or  not,)  shall  wilfuUi/  (a)  detain  and  refuse  to  deli¥er  op 
the  same  to  the  proper  {b)  officers  of  the  customs  for  the  pttrposti 
of  the  ship,  as  occasion  sliall  require,  or  tn  the  person  banng  the 
actual  command,  possession,  and  management  of  such  ^ip  as  osten- 
fiible  and  reputed  master  or  owner,  such  last- mentioned  person  may 
complain  on  oath  of  such  detuner  and  refusal,  to  any  justice  of  the 
piMice  residing  near  to  the  place  where  such  detainer  and  refusal 
shall  he  in  Great  Britain  or  Ireland,  or  to  any  m*m(«T  ol  tht 
saprcme  court  of  justice,  or  any  justice  of  the  peara  in  the  iidanda 
of  Jersey,  Guernsey,  or  Man.  or  in  any  colony,  plantation,  island, 
or  territory  to  his  majesty  belonging,  in  Asia,  Africa,  or  Amerim, 
or  ill  Malta,  Gibraltar,  or  Heligoland,  where  such  detainer  and 
refusal  shall  ho  in  any  of  the  places  last- mentioned ;  and  oi)  sucfc 
complaint  the  justice  or  other  magistrate  is  required,  hy  warrnni 
under  his  hand  and  seal,  to  cause  the  person  so  complained  against 
to  be  brought  before  him  to  be  examined,  touching  such  detainer 
•ad  refusal ;  and  if  it  shall  appear,  on  examination  of  aucb  pcraoa, 
or  otherwise,  that  the  certificate  of  registry  is  not  lost  or  nridaU, 
but  is  wilfiiUy  detained  by  the  said  person,  such  person  shall  be 
thereof  convicted,  and  shall  forfeit  and  pay  the  sum  of  100/. ;  and, 
on  failure  of  payment,  he  shall  be  committed  to  the  common  gaol, 
there  to  remain,  without  bail  or  munprize,  for  such  time  aa  the  sud 
justice  or  other  magistrate  shall  In  his  discretion  deem  proper,  not 
Wng  leoB  thaa  three  months,  nor  more  than  twelve  montba;  and 
the  justice  or  other  magietiste  is  required  to  certify  the  detamer, 
nfusal,  and  ooonction,  to  the  person  who  granted  such  oertifioate 
at  nrtBtTy,  wb*  shall,  on  the  terms  and  conditions  of  law  baiag 
•empGed  wMi,  make  regUtry  de  novo,  and  grant  a  oertifioM, 
notifying  on  thia  back  of  such  certificate,  the  ground  upon  whidi  die 
tiup  was  w)  registered  de  novo :  and  if  the  peraon  wno  shall  ham 
istaiued  and  refused  to  deliver  up  such  certificate  of  regiatty  aa 
•foresaid,  or  shall  be  verily  bdieved  to  have  detained  the  same,  shaB 
harre  absconded,  so  that  the  said  wamuit  of  the  justice  or  otber 
— girrtrate  aanaot  be  executed  upon  him,  and  proof  theraof  siiaU 

(*)  Sect.  37. 
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be  made  to  the  satisfaction  of  the  oommissioDera  of  his  nugestyV 
customs^  they  may  permit  such  ship  to  be  registered  de  novo,  or 
otherwise,  in  their  discretion,  grant  a  license  for  the  present  use  of 
such  ship  in  like  manner  as  is  hereinbefore  provid^  in  the  case 
wherein  the  certificate  of  registry  is  lost  or  mislaid. 

A  conviction  under  the  foregoing  section  must  state  for  whal 
purpose  the  certificate  was  required  (c). 


X.  Evidence — what  shall  be  sufficient  Euidence  of  AffidaniU 

and  Boohs  of  Registry. 

Orbat  inconvenience  having  arisen  from  registering  officers  being 
sorved  with  subpoenas  requiring  them  to  produce  the  oaths,  or 
declarations  and  books  of  registry,  the  leg^ature  has  deemed  it 
expedient  to  diffuse  with  their  attendance ;  and  for  that  purpose 
has  enacted  {d)y  that  the  collector  and  comptroller  of  his  majesty's 
customs,  at  any  port  or  place,  and  persons  acting  for  them  respee- 
tively,  shall,  upon  every  reasonable  request  by  any  persons,  proanoo 
and  exhibit  for  inspection  and  examination,  any  oath  or  dedaraticm 
sworn  or  made  by  any  owner  or  proprietor,  and  also  any  register  oif 
entry  in  any  book  of  registry  required  by  this  act  to  be  made  or 
kept  relative  to  any  ship,  and  shall,  upon  every  reasonable  request 
by  any  persons,  permit  them  to  take  a  copy  or  an  extract  thereof 
respectivelv,  and  that  the  copy  of  such  oath  or  declaration,  register 
or  entry,  shall,  upon  being  proved  to  be  a  true  copy,  be  received  as 
evidence,  upon  every  trial  at  law,  without  the  proauction  of  the  ori- 
ginal, and  without  the  testimony  or  attendance  of  any  collector  or 
comptroller,  or  other  persons  acting  for  them  respectively,  in  all 
cases,  as  fully  and  to  sdl  intents  ana  purposes  as  such  original  if 
produced  by  any  collector  and  comptroller,  or  other  persons  acting 
for  them. 

For  regulations  as  to  the  carriage  of  passengers  in  merchant 
vessels,  see  stat.  5  &  6  Vict.  c.  107.  See  also  stat  7  Win.  IV.  & 
1  Vict.  c.  89,  intituled,  ^^  An  Act  to  amend  the  Laws  relating  to 
burning  or  destroying  Buildings  and  Ships.** 


XL  Of  Seamen^s  Wages^  and  the  Statutes  relating  thereto^  via* 

7^8  Vict.  c.  112,  8  Geo.  I.  c.  24. 

Thb  legislature,  in  its  wisdom,  has  thou^t  fit  to  make  sevend 
provisions  relating  to  seamen  employed  in  merchant  diips,  for  the 

(c)  Perl>fmMM,a  J.,Mid  IFIWmwJ.,      IC  SSt. 
in  R.  T.  WaUk,  1  A.  &  S.  481  $  3  Nev.  St  {d)  S«t  40. 
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better  securing  tbo  wages  of  the  seamen,  and  to  guard  agunet  de~ 
eertion.  By  stat.  7  &  8  Vict.  c.  112,  intituled,  "An  Act  to  anveod 
ftnd  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for 
beeping  a  Register  of  Seamen,"  the  statute  5  S:  6  \\'ifl.  IV,  c, 
11),  in  repealed,  except  so  far  as  relates  to  the  establbhment,  maio- 
tflnance,  and  regulations  of  the  office,  called,  "The  GeoenU  Ke^ia- 
ter-oflice  of  Merchant  Seamen ; "  and  by  sect.  2,  masters  of  ^ps. 
proceeding  to  parts  beyond  the  seas,  or  of  anv  British  registenJ 
ihip  of  the  bnrdcn  of  80  tons  or  upwards,  employed  Id  any  o(  the 
fisheries  of  the  United  Kingdom,  or  in  proceeding  coastwi^  or 
otberwise,  from  one  part  of  the  United  Kingdom  to  another,  are 
prohibited  (e)  from  carrying  any  seaman  or  other  person  as  one  of 
tbeir  crew  (apprentices  excepted)  to  sea  upon  any  voyage,  nitbout 
first  agreeing  with  them  for  ttieir  wages ;  and  this  agreeoiefit  must ; 
Ist,  bo  in  writing  (5);  Sdly,  it  must  declare  what  wages  and  what 
quantity  of  provisions  each  seaman  is  to  have;  Sdly,  the  capacity  in 
which  tJie  seaman  is  to  act ;  4th]y,  the  nature  of  the  voyage  in  w  bich 
the  ship  is  intended  to  be  employed;  5thly,  it  must  be  properly 
dated ;  6thly,  it  must  be  signed  by  tlie  master  in  the  first  instance, 
Uld  by  the  scninon  respectively  at  the  port  or  place  where  such 
■catocn  shall  be  rcs|>ectively  shipped ;  7thly,  the  signature  of  each 
of  the  parties  thereto  shall  be  duly  attested  by  one  witness  at  ibe 
least  i  Sthly,  the  agreement  must  be  read  over  and  explained  to  the 
BMUnan  in  the  presence  of  the  attesting  witness,  before  the  seaman 
•hull  execute  the  same  :  and  by  the  same  section  it  is  enacted,  that 
no  master  of  any  ship  shall  carry  to  sea  any  seaman,  being  a  subject 


(5)  The  statutes  relating  to  seamen's  wages  do  not  declare  that  a  vertwl 
agreement  shall  be  void,  but  impose  a  penalty  on  the  master,  if  there  be  not 
a  written  agreement.  When  a  written  agreement  is  made,  a  mariner  can- 
not recover  any  money  agreed  to  be  given  in  reward  for  his  serrice,  which 
is  not  specifiea  in  the  articles.  Abbott,  440.  A  sailor  brought  an  action 
against  the  master  of  a  ship,  and  declared  on  an  agreement,  whereby  it  waa 
Stipulated,  that  the  sailor  should  have  a  certiun  sum  per  month  auring  a 
voyage  from  London  to  Africa,  and  thence  to  the  Vest  Indies,  and  alto  to 
vtueh  money  a*  shmild  be  the  average  price  of  a  negro  elave  in  tktrWat 
Indies.  In  the  ship's  articles  no  mention  was  made  of  the  money  to  be 
paid  to  the  plaintiff  as  the  averse  price  of  the  negro  slave.  It  washolden, 
that  the  adoitional  perquisites  of  the  average  price  of  a  negro  slave  could 
-only  be  considered  as  wages,  and,  therefore,  ought  to  have  been  inserted  in 
thevrritten  agreement.  White  v.  WiUon,  2  Bos.  &  Pnl.  116.  In  Uke 
manner  it  has  been  holden,  that  a  sail-maker,  serving  in  a  ship  belonging 
to  the  East  India  Company,  cannot  recover  upon  a  promise  to  pay  hun  a 
monthly  sum  beyond  the  wages  mentioned  in  the  ship's  articles,  which  had 
been  signed  by  him  as  a  aail-maker.  Eltworth  and  Wife  v.  Woolmore, 
XiOndon  Sittings,  December,  1803,  before  Lord  Alvantei/,  C.  J.  C.  B.,  Ab- 
bott, 440.     See  a  note  of  this  case,  2  Esp.  N.  P.  C.  84. 
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of  her  majesty,  until  he  shall  have  obtained  from  the  seaman  his 
regpster-ticket, — which  he  is  to  retain  until  the  service  of  the  seaman 
shall  be  terminated ;  when  the  master  shall  return  the  ticket  to  him. 
Sect.  3  regulates  the  form  of  the  agreement,  and  how  it  is  to  be 
disposed  of»  and  the  duties  of  masters  of  vessels  under  80  tons  bur- 
den, with  regard  to  the  register-tickets  of  the  seamen  forming  their 
crews. 

Sect.  4  fixes  the  penalties  for  transgressing  the  rules  and  regula- 
tions contained  in  the  2nd  and  3rd  sects.  The  seaman  shall  not, 
by  reason  of  any  agreement,  forfeit  his  lien  upon  the  ship,  or  be 
deprived  of  any  remedy  for  the  recovery  of  his  wages,  to  which  he 
would  otherwise  have  been  entitled  against  any  person  or  persons 
whatever  (/).  Eveir  copy  of  an  agreement  so  certified  and  de- 
livered as  aforesaid,  shall  m  all  cases  oe  evidence  of  the  contents  of 
the  a^eement  for  and  on  behalf  of  the  seaman ;  and  no  seaman 
shall  m  any  case  be  required  to  produce  such  agreement,  or  copy, 
or  to  give  notice  for  the  production  thereof;  but  in  case  the  agree- 
ment shall  not  be  produced  and  proved,  he  shall  be  at  liberty  to 
prove  the  contents  or  purport  thereof,  or  to  establish  his  claim  bv 
other  evidence,  according  to  the  nature  of  the  case  (/).  The  11th 
section  of  the  act  regulates  the  periods  within  which  the  wages  are 
to  be  paid.  The  penalty  imposed  on  masters,  for  disobedience  to 
this  regulation,  is  recoverable  as  wages  (a).  The  15th  section  rives 
the  seaman  a  summary  remedy  by  complaint  upon  oath  to  a  J  •  P. 
for  wages  not  exceeding  20/. :  and  by  the  16th  section,  in  case  of 
the  bimkruptcy  or  insolvency  of  the  owner  of  the  ship,  masters  are 
to  have  the  same  remedies  for  wages  as  a  seaman ;  and  it  is  also 
enacted,  that  no  suit  or  proceeding  for  the  recovery  of  any  wages 
shall,  unless  they  exceed  20/.,  be  instituted  against  the  ship,  or  the 
master  or  owner  thereof,  either  in  any  court  of  admiralty,  or  any 
court  of  record, — unless  the  owner  of  the  ship  shall  be  bankrupt  or 
insolvent,  or  the  ship  shall  be  under  arrest,  or  sold  by  the  authority 
of  any  admiralty  court ;  or  unless  any  magistrate  acting  under  the  au- 
thority of  this  act,  shall  refer  the  case  to  be  adjudged  by  any  such  court 
or  courts ;  or  unless  neither  the  owner  nor  master  shall  be  or  reside 
at  or  near  the  port  or  place  where  the  service  shall  have  terminated ; 
or  where  any  seaman  shall  have  been  discharged  or  put  on  shore. 

The  penalties  imposed  on  seamen  for  refusing  to  join  the  ship,  or 
absenting  themselves  without  leave,  or  desertion,  are  as  follow : — 

1.  A  seaman  (A)  neglecting  or  refusing  to  join  the  ship,  or 
refusing  to  proceed  to  sea,  or  absenting  himself  from  the  ship  with- 
out leave,  or  deserting,  may  be  committed  to  gaol  by  a  J.  P.,  or  to 
the  house  of  correction,  to  be  imprisoned,  with  or  without  hard 
labour,  for  thirty  days  at  the  most ;  or,  at  the  request  of  the  mast-er, 
&c.,  he  may  be  conveyed  on  board  the  ship. 

(/)  Sect.  5.  (A)  7  &  8  Vict,  c  112,  s.  6. 

(s)  Sect.  11. 
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2.  Any  mariner  (t)  afaeenting  himsdf  from  his  ship,  wflfnlly  and 
without  leave,  &c.y  shall  forfeit  two  days'  pay;  and  for  evwj 
twenty-four  hours  of  such  absence,  six  days'  pay ;  or,  at  the  optioii  of 
the  master,  the  amount  of  expenses  incurred  in  hiring  a  substitiite. 

S.  Any  seaman  (t)  who,  after  having  signed  soch  agreement^  or 
after  the  ship^s  amval  at  her  port  of  delivery,  and  before  lier  cargo 
is  discharged,  quits  the  ship  without  a  previous  dischai^ge  or  leave 
from  the  master,  forfeits  one  month's  pay.  The  8th  seetion  directs 
^  manner  in  which  the  amount  of  forfeiture  is  to  be  asoertained 
when  seamen  contract  for  the  voyage. 

4.  Any  seaman  absolutely  (k)  deserting  after  having  signed  the 
agreement,  forfeits  to  the  owner  or  master  the  clothes  left  on  board, 
and  all  wages  and  emoluments  to  which  he  might  otherwise  be 
entitled. 

Entering  or  being  entered  into  the  service  of  his  majesty,  on 
board  any  of  his  majesty''s  ships,  will  not  occasion  a  forfeiture  of 
clothes  or  wages,  nor  is  it  to  be  deemed  a  desertion. — Sect.  50. 
Being  compelled  to  quit  the  ship  through  the  inhuman  treatment 
of  the  master  (/),  or  being  dismissed  witnout  any  lawful  cause,  wiD 
not  be  deemed  desertion  (m).  So  where  the  seanum  is  impressed 
into  the  royal  service,  he  will  be  entitled  to  receive  a  proportion  of 
his  wages  up  to  the  time  of  impressing  (n). 

The  9th  section  applies  to  the  case  of  the  desertion  of  a  shm 
whilst  in  foreim  parts,  and  before  her  arrival  at  her  port  of  deb- 
very  ;  and  the  7th  section  to  the  quitting  of  a  ship  after  her  arrival 
in  her  port  of  delivery,  but  before  the  discharge  of  her  cargo. 
Where  a  seaman  who  had  signed  the  articles  required  by  statute 
5  &  6  Will.  IV.  c.  19,  absolutely  quitted  the  ^p  without  any 
animus  revertendi  after  her  arrivaJ,  and  being  moored  at  her  port 
of  delivery,  but  before  her  cargo  had  been  discharged;  it  was 
holden  (o),  that  he  did  not  thereby  incur  a  total  forfeiture  of  his 
wages,  under  the  9th  section,  but  only  of  a  month's  wages,  under 
the  7di  section. 

By  stat.  7  &  8  Vict.  c.  112,  s.  10,  no  debt  exceeding  5s.  incurred 
by  any  seaman  after  he  has  signed  the  agreement,  shall  be  recover- 
aole  until  the  voyage  shall  have  been  concluded  ;  and  the  eflfeets  of 
eeam^i  are  not  to  be  detained  by  keepers  of  lodging-houses  for  any 
pretended  debt. 

By  sect.  13,  masters  are  liable  to  a  penalty  of  5L  for  not  giving 

(<)  Sect.  7.  CUmmiM  t.  Mtiyiom,  B.  R.,  T.  24 Geo.  IIL, 

ik)  Sect.  9.  Abbott,  444;    S,  C,  nom.   Ctetmmit  v. 

(l)  LinUamd  v.  Stephau,  3  Esp.  N.  P.  Mavor,  B.  P.  B.,  Dampier  MSS.,  L.  I.  L., 

C.  269,  Kenyon,  C.  J.  No.  333 ;  and  the  voytgt  mnit  be  com* 

(m)  Sifford  v.  Robtrttt  3  Esp.  N.  P.  C.  pleted,  2  Campb.  320,  n. ;  and  lae  ttaL  T 

12,Bldon,C.i.    See  Sherman  Y.Bmntit,  &  8  Vict.  c.  112,  a.  51. 
M.  &  Malk.  489.  (o)  McDonald  t.  Jqplimg,  4  M.  &  W. 

(n)  Wiggina  t.  TngietoH,  2  Lord  Raym.  285. 
1211,  jferHoltf  C.  J.,  but  nothing  further. 
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seamen  their  register-tickets  mod  their  certificates  of  service  and 
discharge  ;  and  m  certain  cases,  where  seamen  are  desirous  of  pro* 
ceeding  on  another  vovage,  they  may  obtain  (p)  inmiediate  payment 
of  their  wages  by  application  to  a  «)  •  P. 

When  a  ship  (q)  is  sold  at  a  foreign  port,  the  crew  are  to  be  sent 
home  at  the  expense  of  the  master  or  owners* 

Sect.  19  directs  the  maintenance  and  continuance  of  the  general 
register-office  of  merchant  seamen. 

By  sect.  20,  every  person,  a  subject  of  her  majesty,  intending  to 
serve  on  board  any  ship  subject  to  the  provisions  of  this  act,  (except 
as  master,  or  physician,  surgeon,  or  apothecary,)  is  to  provide  himself 
with  a  register-ticket. 

Sect.  31  contains  regulations  for  the  disposal  of  the  effidcts  of 
seamen  dying  abroad. 

By  the  37th  section,  the  master  of  every  ship  belonging  to  any 
subject  of  the  United  Kingdom,  and  of  the  bui^en  of  eimty  tons 
and  upwards,  is  obliged  under  a  penalty  to  have  on  boara  his  ship 
a  number  of  apprentices  according  to  her  tonnage. 

By  the  46th  and  47th  sections,  no  master  shall  discharge  or 
leave  any  of  his  crew  at  any  port  or  place  abroad,  without  the 
sanction  of  one  of  the  functionaries  mentioned  in  the  act ;  and  if 
any  seamen  (r)  shall  be  so  left  on  shore  at  any  phice  abroad,  thqr 
shall  be  paid  their  wages. 

By  sect.  54,  no  seaman  is  to  be  shipped  at  any  foreign  port  withr 
out  the  privity  of  the  consul. 

The  62nd  section  gives  directions  how  the  penalties  imposed  by 
this  act  shall  be  recovered  and  applied. 

This  act  does  not  extend  (s)  to  any  ship  roistered  in  or  belonB^ 
ing  to  any  British  colony  having  a  legislative  assembly,  or  to  the 
crew  of  any  such  ship,  while  such  ship  is  within  the  precinets  of  the 
colony ;  but  the  ship  and  the  owner,  master  and  crew  of  any  ship 
belonging  to  any  colony,  when  proceeding  from  onepart  of  the 
United  Kingdom  to  another,  or  from  any  port  in  the  United  King- 
dom to  any  foreign  port,  or  to  any  colony  to  which  the  ship  does  not 
belong,  are  liable  to  the  provisions  of  this  act. 

By  stat.  8  Geo.  I.  c.  24,  s.  7,  (made  perpetual  by  stat.  2  Geo.  II. 
c.  28,  s.  7,)  masters  or  owners  of  any  merchant  ship  or  vessel  are 
prohibited  from  paying  or  advancing  to  any  seaman  or  mariner, 
while  he  is  in  parts  l^yond  the  seas,  any  money  or  effects  upon 
account  of  wages,  exceeding  one  moiety  of  the  wages  due  at  the 
time  of  such  payment,  until  the  return  of  the  ship  to  Great  Britain 
or  Ireland,  or  the  plantations,  or  to  some  other  of  his  majesty's 
dominions  whereto  they  belong,  under  a  penalty  of  double  the  money 

(p)  Sect.  14.  (r)  Sect  49. 

(q)  Sect.  17.  («)  Sect.  61. 
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80  paid  or  advanced ;  rocoverable  by  common  informer  in  the  High 
Court  of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions  on  thn 
subject,  it  will  be  proper  to  take  notice  of  the  rules  of  law  and  judi- 
cial decisions,  as  far  as  they  affect  the  contract  under  consideration. 
The  most  important  rule  on  this  head  is,  ^^  that  freight  is  the  mother 
of  wages ""  (t)  :  i.  6.,  if  the  ship  has  earned  its  frei^t,  and  the 
man  has  performed  his  stipulated  duty,  he  becomes  entitled  to 
wages  (6).  But  it  is  not  part  of  the  proof  incumbent  on  the  plain- 
ti^  to  fidiow  that  the  ship  has  earned  freight  («) ;  it  lies  on  the 
defendant,  who  disaffirms  the  right  to  wages,  to  prove  that  the  ship 
has  not  earned  freight.  If  the  ship  be  captured  (x),  or  lost  in  the 
voyage,  the  seamen  lose  their  wages.  In  an  action  for  seaman'^s 
wages  (y),  it  appeared  that  the  seaman  had  entered  into  the  nsoal 
articles,  ^^  to  serve  as  a  mariner  on  board  a  West  India  ship  bound 
for  the  ports  of  Madeira,  any  of  the  West  India  Islands,  and 
Jamaica,  and  to  return  to  London,"  and  in  consideration  of  the 
monthly  wages  therein  mentioned,  to  perform  the  above-mentioned 
voyage ;  but  it  was  expressly  stipulated,  that  he  was  not  to  de- 
mand or  be  entitled  to  his  wages,  or  any  part  thereof,  until  the 
arrival  of  the  ship  at  the  above-mentioned  port  of  discnarae.  The 
ship  sailed,  delivered  her  cargo  at  Madeira,  and  took  in  wme ;  part 
of  which  she  delivered  at  Dominica,  other  part  at  Kingston  in 
Jamaica,  there  took  in  government  stores,  delivered  them  at  Port 
Antonio,  in  Jamaica,  and  the  remainder  of  the  wine  at  Martha 
Bray,  in  the  same  island.  She  was  then  freighted  with  a  cargo  of 
sugars  for  London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  voyage  being,  by  the  terms  of  it,  divided  into 
three  parts ; — first,  to  Madeira;  next  to  the  West  Indies;  and  lastly 

f/)  Anon.y  2  Show.  283 ;  Abbott,  447.  Per  Bullert  J.,  1  T.  R.  79. 

[u)  Brown  v.  Milner,  7  Taunt.  319,  C.  (y)  Appleby  v.  Dodt,  8  Etst,  300,  re- 

B.|  after  consulting  with  Lord  Ellenbo-  cogpiized  in  JetMe  t.  Boy,  1  Cr.  M.  &  R. 

rough  and  judges  of  B.  R.  316 ;  4  Tyr.  626. 

(x)  Abemethy  v.  Landale,  Doug.  539. 


i: 


(6)  If  the  ship  be  lost  before  the  first  port  of  delivery,  the  seamen  lose 
all  their  wages  ;  but  if  lost  after  she  has  been  at  the  first  port  of  delivery, 
then  they  lose  only  those  accrued  due  from  the  last  port  of  delivery  ;  but 
if  the  seamen  run  away,  although  they  have  been  at  a  port  of  delivery,  yet 
they  lose  all  their  wages.  Per  Holt,  C.  J.,  ex  relatione  M'ri  Jacob,  1  Ld. 
Raym.  639.  If  a  ship  be  bound  for  the  East  Indies,  and  thence  to  England, 
ana  the  ship  unlades  at  a  port  in  the  East  Indies,  and  takes  freight  for 
England,  and  in  her  return  she  is  taken  by  enemies,  the  mariners  shall 
have  their  wages  for  the  voyage  to  the  East  Indies,  and  for  half  the  time 
that  they  stayed  there  to  unlade,  and  no  more.  Per  Holt,  C.  J.,  London 
Sittings,  1  Ld.  Raym.  739  ;  12  Mod.  409,  S,  C,  See  also  Appleby  v.  Dods, 
8  East,  300. 
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home ;  and  freight  havmg  been  earned  in  the  two  first  stages  of  the 
voyage, — the  plaintiff  was  entitled  to  recover  his  wages  pro  raid^  for 
so  many  entire  months  as  had  been  spent  in  the  voyage.  But  Lord 
Ellenborough^  C.  J.,  being  of  opinion,  that,  accot^ding  to  the  true 
construction  of  the  articles,  the  port  of  London  was  to  be  considered 
as  the  port  of  discharge,  and  consequently,  as  the  ship  had  not 
arrived  there,  the  plaintiff  was  precluded  by  the  express  stipulation 
from  recovering  any  part  of  his  wages,  nonsuited  the  plaintiff.  On 
motion  to  set  aside  the  nonsuit,  tne  Court  of  King  s  Bench  con- 
curred in  opinion  with  the  C.  J.  There  has  not  been  any  case 
wherein  it  has  been  decided,  that  a  ship  seized  by  way  of  retauation, 
and  afterwards  restored,  has  been  considered  as  captured ;  or  in 
which  the  consequences  of  capture,  as  dissolving  a  contract  for 
wages,  have  been  considered  as  attaching.  Seizure,  even  hostile 
seizure  (2r),  is  not  necessarily  capture,  though  such  is  its  usual  and 
probable  result.  The  ultimate  act  or  adjudication  of  the  state,  by 
which  the  seizure  has  been  made,  assigns  its  proper  and  conclusive 
quality  and  denomination  to  its  own  original  proceeding.  If  it 
condemn,  in  such  case,  it  is  a  capture  ab  initio ;  if  it  award  restitu- 
tion as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure  and  deten- 
tion upon  grounos  not  warranting  the  condemnation  of  the  property^ 
or  the  dealing  with  it  as  captured  (7).  Hence,  in  the  case  of  the 
seamen  (a)  who  were  forcibly  taken  out  of  British  merchant  ships 
at  Petersburgh,  by  order  of  the  Russian  government,  and  marched 
into  the  interior  of  the  country,  after  which  hostilities  between 
Great  Britain  and  Russia  took  place ;  but  on  the  re-establishment 
of  peace,  the  ships  of  both  countries  were  restored,  and  the  seamen 
were  permitted  to  retui-n  with  their  vessels,  which  brought  home 
their  cargoes  and  earned  their  freight:  it  was  holden,  that  this 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the  nature 
of  an  embargo  in  its  result,  and  not  of  a  capture,  that  it  did  not  put 
an  end  to  the  contract  of  the  seamen  for  wages,  even  during  the 
time  of  the  detention  and  imprisonment ;  but  even  considering  it  as 
a  temporary  capture,  yet,  like  the  case  of  a  capture  and  recapture, 
the  seamen  were  still  entitled  to  their  wages ;  their  being  so  en- 
titled depended  on  the  ship  earning  her  freight  for  the  voyage,  and 
the  performance  of  their  stipulated  duty :  and  here  freight  for  the 

(m)  Per  BUenborougk,  C.  J.,  deliyeiing  (a)  Beale   t.   Tkon^wm,  in    error,  4 

the  opinion  of  the  court  in  BeaU  t.  Thovqf'      East,  546. 
fOfi,  4  East,  561. 


(7)  **  It  seems  to  be  immaterial  for  this  purpose,  whether  the  restitution 
be  awarded  by  the  government  of  the  country,  as  an  act  of  state,  or  by  any 
of  the  ordinary  courts  of  civil  iudicature  to  which  the  administration  of  jus? 
tice  on  these  subjects  is  usually  delegated."  Per  Lord  EUenhorough^  C.  J., 
4  East,  561. 
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voyage  WS8  ulibnately  earned,  and  the  aeamen  were  not  gnflty  of  aaj 
bfeaoh  of  duty ;  for  the  stipulation  in  the  artiolea  (8)  not  to  be  on 
ahore  under  any  pretence,  without  leave,  before  the  voyaffe  iraa 
ended,  must  be  understood  of  a  being  on  shore  by  the  partya  oim 
nnanthorised  act ;  and  even  if  such  impriacmnient  on  shore  oonldbe 
so  considered,  yet  the  master  having  afterwards  received  them  again 
on  board,  without  objection,  amounted  to  a  dispensation  of  the  su*- 
vice  in  the  interval,  and  entitled  them  to  wages  according  to  tha 
original  contract.  This  case  was  afterwards  brought  by  writ  of 
error  before  the  House  of  Lords ;  when  the  opinion  of  the  judges 
was  taken  on  the  question, — whether,  on  the  whole  of  the  fiusts  foond 
on  the  iq[>ecial  verdict,  the  original  plaintiff  was  entitled  to  recover 
wages  during  the  time  he  was  kept  out  of  the  ship,  as  found  in  the 
special  verdict !  The  judges  were  unanimoudy  oi  opinion  (6),  that 
he  was  so  entitled  to  recover ;  and  the  Lord  Chancdlor  concurred 
in  their  opinion.  In  the  foregoing  case  the  plaintiff  was  an  Eng- 
lishman ;  but  in  a  similar  case,  where  the  plaintiff  was  a  foreigneB, 
the  decision  (c)  was  the  same.  If  a  seaman  can  prove  that  he  was 
disabled  from  performing  his  duty  by  an  accident  (cf),  e.  g.^  by 
receiving  a  blow  from  a  piece  of  timber  accidentally  falling  on  hini« 
he  will  DC  entitled  to  recover  his  wages  for  the  whole  voyage,  in 
like  manner  as  if  he  had  actually  served.  A  seaman,  who  is  im- 
pressed before  a  ship  returns  to  a  port  of  delivery,  is  entitled  to  his 
vrages  pro  tanto  (e),  if  the  ship  complete  her  voyage ;  but  not  if  she 
is  captured  on  her  return  (/).  But  in  a  case  where  the  defendant  {g) 
ffave  a  written  promise  to  pay  the  plaintiff^s  intestate,  a  gross  sum« 
(thirty  guineas,)  provided  he  proceeded^  continued^  and  did  his  duty 
as  second  mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  performed  his  duty,  oied  about  a 
month  after  the  ship  had  sailed,  and  before  her  arrival  at  Liver- 
pool ;  and  it  appeared,  that  the  common  rate  of  wages  was  4/.  per 
month,  when  the  party  was  paid  in  proportion  to  the  time  he  ser^Bd, 
and  that  the  voyage  was  generally  performed  in  two  months :  it  was 
holden,  that  the  representative  of  the  intestate  was  not  entitled  to 
recover  any  wages  on  the  express  contract,  because  it  was  an  entire 
contract  and  not  divisible ;  nor  on  an  implied  contract,  by  reason  of 
the  axiom  of  law,  that  where  the  parties  have  entered  into  an  ex- 
press contract,  no  other  can  be  implied.  During  a  voyage  the  ship 
was  wrecked,  and  the  captain  gave  the  mariners  an  order  upon  the 
owners  for  the  amount  of  their  wages  to  the  date  of  the  wreck, 

ip)  Tkompwn  v.  BeaUy  D.  P.,  1  Dow.  T.  R.  325. 

299.  (e)  Per  HoU,  C.  J.»  in  WtggmM  v.  In- 

ie)  Johnwn  t.  Broderick,  4  East,  566.  gleton,  2  Lord  Raym.  1211. 

d)  CktmdUr  v.  Qritftn,  2  U.  Bl.  606,  (/)  Anm,,  2  Campb.  320,  n. 

B.    Bat  see  the  remarka  of  Groa«,  J.,  6  (j/)  Cfuiitr  v.  PowtU,  6  T.  B.  320. 


(8)  The  seamen  had  signed  the  articles  in  the  usual  form. 
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acknowledging  at  the  same  time  that  he  had  faired  them  by  the 
month.  It  was  holden  (A),  that  under  these  eircnmstanoes  no 
action  for  wages  could  be  maintained  by  the  mariners  against  the 
captain,  at  least  without  proving  that  they .  had  first  made  a 
demand  upon  the  owners.  It  only  remains  to  state  the  remedies 
which  the  law  has  provided  for  the  recovery  of  seamen^s  wages  (t). 
If  the  hiring  be^^i  the  usual  terras  (A),  and  made  by  word  or  by 
writing  only,  and  not  by  deed,  the  seamen,  or  any  one  or  more  of 
them,  and  every  officer,  except  the  master,  may  sue  in  tlie  Court  of 
Admiralty;  and  may,  by  the  process  of  that  court,  arrest  the  ship  as 
a  security  for  their  demand  (9),  or  cite  the  master  or  owner  per- 
sonally to  answer  to  them.  But  if  the  agreement  be  by  deed,  and 
the  terms  of  such  agreement  are  not  the  usual  terms,  then  the  only 
remedy  is  in  the  common  law  courts  (10).  But  whether  the  party 
sue  in  the  Court  of  Admiralty  (/),  or  bring  an  action  in  the  courts 
of  common  law  (m),  in  both  cases  the  suit  or  action  must  be  com- 
menced within  six  years  next  after  the  cause  thereof  has  accrued ; 
unless  the  party  suing  should  have  been  under  any  of  the  disabilities 
mentioned  in  the  Statute  of  Limitations, — as  infancy,  absence  beyond 
the  seas,  &c.  If  foreign  sailors  stipulate  in  their  own  countiy, 
before  the  commencement  of  a  voyage,  that  they  will  not  sue  the 
captain  for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad  in  deduction  of  their  wages,  such  stipulation 
is  binding ;  and  an  action  cannot  be  maintained  by  the  seaman  for 
his  wages  in  the  courts  of  this  country  (n). 

In  an  action  (o)  against  the  defendants,  as  part  owners,  for  sea- 
men^s  wages ;  the  question  arose,  whether  A.  and  B.,  being  partners, 
and  also  part  owners  of  a  vessel,  the  admission  of  A.,  as  to  a  sub- 

!k)  Fbrtboom  t.  ITni^tfr,  3  Campb.  197.  Barnard*  297 1  Str.  9S7. 

0  See  the  proTiaumt  of  the  itat.  7  &  8  (0  Stat.  4  Abb.  e.  16,  at.  17, 18, 19. 

Vict.  c.  112,  on  this  subject,  sa.  5, 14, 15,  (m)  21Jac.  Lcl6,  ss.  3,  7.    SotmU, 

16,  ante,  pp.  1243.  p.  142. 

(k)    Abbott,  476,    cites  Winch.  8;   2  (n) /oAimoii  t.  lfaeilteime,8  Campb.  44. 

Vent.  181 ;  8  Mod.  379 ;  2  Lord  B«jm.  (o)  Jaggen  t.  Bhmim$t^  I  Stvk.  N.  P. 

1206 ;    1  Str.  707 ;    Say.  136 ;    1  Lord  C.  64. 
Raym.  632 ;    Salk.  33 ;    2  Str.  858 ;    1 


(9)  In  proceedings  against  the  ship  in  specie,  if  the  value  thereof  be 
insufficient  to  discharge  all  the  claims  upon  it,  the  seaman's  claim  for  hia 
wages  is  preferred  before  all  other  charges ;  for  the  labour  of  the  seamen, 
ha^g  brought  the  ship  to  the  destined  port,  has  furnished  to  all  other 
persons  the  means  of  asserting  their  daiins  upon  it  which  otherwise  they 
could  not  have  had.     Abbott,  484. 

(10)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
master,  as  the  person  immediately  contracting  with  them,  and  answerable 
to  them,  or  the  owners,  as  the  persons  virtually  contracting  with  them 
through  the  agency  of  the  master,  and  answerable  for  the  performance  of 
his  engagement.     Abbott,  485. 
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ject  of  co-part  ownership,  but  not  of  co-partnership,  was  binding  oo 
B.  ?  and  Lord  JEllenborough  held,  that  it  was  not. 

See  Stat.  7  &  8  Vict.  c.  112,  s.  15,  (ante^  p.  1243,)  empowering 
justices,  on  complaint  of  seamen^  to  hear  and  settle  disputes  about 
wages  not  exceeding  20/. 


III.  Of  the  Liabilittf  of  Ship- Owners  for  the  Repairs,  ^c. 

Upon  a  general  order  (p)  for  repairs  ffiven  b^  the  detain,  the 
party  executing  them  has  the  security  of  the  ship,  of  the  captain, 
and  of  the  owners ;  but  in  an  action  against  parties  as  owners,  the 
question  is,  who  are  so  for  this  purpose !  the  persons  reg^iatered  are 
not  necessarily  so;  the  Register  Acts  were  not  pasi^  for  this 

Siurpose  ;  and  the  question  of  ownership,  as  it  regards  the  liability 
or  repairs,  must  be  considered  as  it  would  have  been  before  those 
acts  were  passed. 

The  registered  owner  of  a  ship  is  not  liable  for  repairs,  unless 
actually  done  upon  his  credit.  Legal  ownership  is  primA  facie 
evidence  of  liability,  which  may  be  rebutted  by  proof  of ,  the  bene- 
ficial interest  having  been  parted  with,  and  of  the  legal  owners 
having  ceased  to  interfere  with  the  management  of  the  ship  (g). 
As  where  A.,  the  managing  owner  of  a  ship,  mortga^d  his  share 
to  B.,  who  procured  the  transfer  to  be  duly  indorsed  on  the  certi- 
ficate of  registry,  but  A.  continued  in  the  management  as  before, 
and  gave  orders  for  repairs  and  stores,  and  B.  did  not  take  posses- 
sion or  interfere  in  the  concerns  of  the  ship ;  it  was  holden  (r),  that 
B.  was  not  liable  for  such  repairs  and  stores  so  ordered  by  A.  So 
where  a  steam-vessel  was  let  by  charter-party  for  twelve  months, 
the  registered  owners  engaging  to  keep  the  engine  in  repair,  but 
the  charterer  binding  himself  to  do  all  other  repairs,  to  pay  all  wages 
and  charges  of  navigating,  &c.,  and  to  indemnify  the  owners  against 
all  debts,  costs,  damages,  expenses,  &c.  incurred  in  respect  of  the 
charter-party  and  employment  of  the  vessel.  The  owners  were  to 
appoint  the  engineers.  The  charterer,  who  acted  as  captain,  had 
repairs  done  to  the  vessel  by  persons  unacquainted  with  the  con- 
tract: it  was  holden  («),  that  no  action  lay,  in  respect  of  those 
repairs,  against  the  registered  owners.  A  party  who  takes  a  share 
in  a  ship,  under  a  conveyance,  void  for  want  of  conformity  with  the 
provisions  of  the  Registry  Acts,  is  not  (0  liable  for  articles  furnished 
to  the  ship,  unless  credit  be  given  to  him  individually,  or  he  holds 

{p)  Per  lAttledale,    J.,   in  Reeve  v.  kinton   were   recognized   in    CwrUmg  t. 

DavU,  1  A.  &  E.  315,  6.  Roberteon,  8  Scott's  N.  R.  12. 

{q)  Jennhngt  v.  Gr\ffltha,  1  Ry.  &  M.  («)  Reeve  v.  Davie,  1  A.  &  E.  312 ;  3 

42.  Ner.  &  M.  873,  recognizing  Brigge  ▼.  WiU 

(r)  Brigge  v.  WUkhMon,  7  B.  &  C.  30 ;  kinaon. 

Jeiminge  v.  Grtffiihi  and  Brigge  v.  FFt/-  (/)  Harrington  v.  P^,  2  Bingh.  179. 
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himself  out  as  owner.  The  master  of  a  ship  has  authority  by  law 
to  pledge  the  credit  of  his  owner,  resident  m  England,  for  money 
advanced  to  the  master  in  an  English  port  where  the  owner  has  no 
agent,  if  such  advance  of  money  was  necessary  for  the  prosecution 
of  the  voyage  (m)  ;  but  the  case  must  be  one  where  the  necessity  is 
pressing,  and  the  master  and  owner  cannot  communicate  without 
verj*  great  prejudice  and  delay  {x)  ;  and  whether  it  was  so  or  not 
is  a  question  for  the  jury  (y)  :  but  the  o\*'ner  of  a  ship  is  not  (ar) 
liable  for  money  advanced  to  the  master,  although  it  has  been 
properly  expended  by  the  master  for  the  purpose  of  the  ship,  unless 
the  money  was  borrowed  by  the  master  expressly  for  that  purpose. 

(fi)  Arthur  y.  Barton,  6  M.  &  W.  138,  («)  PerPa^/etoiit  J. tin /oAnt  v.  Bkmmtt 

ante,  p.  1034,  n.,  recognized  in  Weiton  v.  2  Q.  B.  425. 

Wright,  7  M.  &  W.  396 ;  but  see  ante,  (y)  Arthur  ▼.  Barton,  ub.  tup. 

y.  1034,  n.  (r)  Thaeher  v.  Moatei,  1  M.  &  Rob.  79. 
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I.  Scandabtm  Ma fffiatum J  p.  1252. 

II.  Of  the  Action  for  Slander^  and  in  what  Cases  it  may  be 
tained^p.  1254. 

III.  Of  the  Declaration^  and  herein  of  the  Nature  and  Office  of 

the  Innuendo y  p.  1261. 

IV.  Of  the  Pleadings,  p.   1265 ;    Evidence,  p.   1266 ;     CasU, 

p.  1269. 


I.  Scandalum  Magnatum. 

Slander  spoken  and  published  of  a  peer  is  termed  scandalum 
magnatum.  The  stat.  3  Edw.  I.  Westm.  1,  c.  34,  commands, 
*'  That  none  be  so  hardy  to  tell  or  publish  any  false  news  or  tales, 
whereby  discord,  or  occasion  of  discord,  or  slander,  may  grow 
between  the  king  and  his  people,  or  the  great  men  of  the  realm ; 
and  he  that  doth  so,  shall  be  taken  and  kept  in  prison,  mitil  he 
hath  brought  him  into  the  court  which  was  the  first  author  of  the 
toZ«"(l).  And  by  stat.  2  Ric.  II.  c.  5,  "None  shall  devise  or 
speak  false  news,  lies,  or  other  such  false  things  of  the  prelates, 
dukes,  earls,  barons,  and  other  noble  and  great  men  of  the  realm, 
and  of  the  chancellor,  treasurer,  clerk  of  the  privy  seal,  steward  of 
the  king''s  house,  justices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  the  realm  ;  and  he  that  doth,  shall  incur  the  pain  of 
the  stat.  Westm.  1,  c.  34."  And  by  stat.  12  Ric.  II.  c.  11,  "  When 
any  such  [person,  as  is  described  in  the  foregoing  statutes,]  is  taken 
and  imprisoned,  and  cannot  find  him  by  whom  the  speech  be  moved, 
he  may  be  punished  by  the  advice  of  the  council,  not>vithstanding 
the  statute  of  Westm.  1,  c.  34,  and  2  Ric.  II.  c.  5.*"     The  forego- 


(1)  See  Sir  Edw.  Coke's  exposition  of  this  statute,  2  Inst.  225. 
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ing  statutes  do  not  expressly  give  an  action ;  yet  it  has  been  holden, 
that  the  party  injured  may  maintain  an  action  on  the  stat.  2  Ric.  II. 
c.  5,  upon  the  principle  of  law  (a),  that  an  action  lies  on  a  statute, 
which  prohibits  the  doing  an  act  to  the  prejudice  of  another.  Though 
the  dignity  of  viscount  was  not  created  at  the  time  when  this  statute 
was  made  ;  yet  it  has  been  holden,  that  such  dignity  is  within  the 
statute  (b)  :  and  a  peer  of  Scotland,  since  the  union,  may  also  take 
advantage  of  the  statute  (c)(2).  The  form  of  declaration  is,  iam 
pro  domino  rege  quam  pro  seip8o(3)y  concluding  contra  farmam 
statuii  (d).  The  stat.  2  Ric.  II.  c.  5,  is  a  gener^  law  («),  and  con- 
sequently need  not  be  pleaded  (/) ;  but  if  the  party  undertake  to 
recite  it,  and  fail  in  a  material  part,  it  will  be  fatal  (g).  It  must 
appear  on  the  face  of  the  declaration,  that  the  party  injured  wae 
umts  magnatvm  at  the  time  when  the  words  were  spoken  (A).  Spe^ 
cml  bail  is  not  required  in  this  action  (t),  and  the  venue  cannot  be 
changed  upon  the  common  affidavit  (A).  Neither  can  a  writ  of 
error  be  brought  upon  it  in  the  Exchequer  Chamber  (/) ;  for  it  has 
been  holden,  that  this  action  is  not  an  action  on  the  case  within  the 
meaning  of  the  stat.  27  Eliz.  c.  8,  which  gives  the  writ  of  error  in 
Exchequer  Chamber  in  certain  actions.  There  is  a  dictum  in 
2  Show.  506,  that  in  a  scand.  mag.  the  plaintiff  obtaining  a  verdiet 
will  not  be  entitled  to  costs.  It  has  been  holden,  that  e&riam 
words  arc  actionable  in  the  case  of  a  peer,  which  would  not  havie 
been  deemed  so  in  the  case  of  a  common  person;  as  in  Lord 
Townshendy.  Httghes  (m),  where  the  defendant  said  of  the  plaintifl^ 
^^  he  is  an  unworthy  man,  and  acts  against  law  and  reason.^ 


(a)  2  Inst.  118  ;  10  Rep.  75,  b. 

(b)  Vitc.  Say  and  Seale  v.  Siephem, 
Cro.  Car.  135. 

(e)  Vise.  Falkland  v.  Phipps,  Comyn's 
R.  439. 

(d)  Vid-  Bntr.  74. 

(e)  Doct.  Plac.  339 ;  4  Rep.  13,  a. 
(/)  Lord  Shqftetbury  v.  Zxtrd  Digby, 

2  Mod.  98. 

(jy)  4  Rep.  12,  b. ;  for  instances  of  mis- 
redtal,  what  fatal,  and  what  not,  see  1 


Com.  Dig.  188,  (B.)  3. 

(A)  Adm.  Cro.  Jac.  136. 

(0  12  Mod.  420;  2  Mod.  215,  S.  P. 

(i)  J)ukeqfNoffoliT.Aiderton,Castiih. 
400 ;  Duke  if  Riekmtmd  ▼.  Coetekw,  11 
Mod.  234;  2  Salk.  668;  1  Ler.  56;  1 
Bac  Abr.  36. 

(0  Lord  Say  and  Seale  v.  Siephem, 
Cro.  Car.  142;  Lej,  82,  8,  Ct  Sir  W. 
Jones,  194,  S.  C. 

(m)  I  Mod.  232;  2  Mod.  150,  A  (X 


(2)  Some  of  the  old  precedents  state  the  plaintiff  to  have  vocem  et  locum 
in  parliamento.  See  Vid.  Ent.  74;  and  Bohim,  319,  320:  hut  these 
words  arc  unnecessary,  and  they  are  omitted  in  two  precedents  in  Heme, 
200,  201.     Vid.  61,  3. 

(3)  An  action  upon  a  statute  which  prohibits  a  things  but  does  not  gife 
any  penalty,  must  be  brought  tarn  pro  rege  quam  pro  seipso,  because  in  such 
case  the  king  is  to  have  a  fine.  Waterhouae  v.  Bawde,  Cro.  Jac.  134.  See 
the  precedents  cited  in  n.  (2). 
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II.   Of  the  Action  for  Slander^  and  in  what  Cases  it  may  he 

maintained. 

In  former  times,  the  action  for  slander  was  very  rare  ;  the  firet 
action  for  words  to  be  found  in  the  books  was  in  the  30th  year  of 
Edw.  III.  Lib.  Ass.  fo.  177,  pi.  19;  and  from  that  time  to  the  reign 
of  Queen  Elizabeth,  these  actions  were  few  in  number,  and  not 
brought  on  frivolous  causes ;  during  the  reign  of  Queen  Elizabeth 
and  King  James,  they  began  to  increase,  and  in  modem  times  the 
action  has  been  more  frequent.  Actions  for  words  should  not  be 
brought  upon  slight  and  trivial  occasions ;  and  where  the  words  are 
merely  words  of  heat,  anger,  or  passion,  spoken  suddenly  or  without 
deliberation,  such  actions  should  be  discountenanced ;  at  the  same 
time  it  has  been  truly  said  (by  Wray^  C.  J.),  that  unless  the 
party  injured  by  false  and  malicious  scandal  had  a  remedy  at  ]aw,  it 
would  be  d  verbis  ad  verbera^  and  the  consequences  might  be  fatiil. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enumerate 
with  particularity  all  the  cases  which  have  been  adjudged  as  to 
what  words  are  actionable,  and  what  are  not  so.  It  may  be  suffi- 
cient for  the  present  purpose  to  observe,  that  an  action  on  the  case 
lies  against  any  person  for  falsely  and  maliciously  speaking  and  pub- 
lishing of  another,  words  which  directly  (4)  charge  him  with  any 
crime,  for  the  commission  of  which  the  offender  is  punishable  by 
law  (n)  (5),— as  treason  (o)  murder  (/>),  larceny  (y),  penury  (r), 
keeping  a  bawdy-house  {s),  or  with  having  any  contagious  disorder, 
the  imputation  of  which  may  exclude  him  from  society;  as  leprosy (/), 
plague,  French  pox  {u),  &c.     But  charging  a  person  with  having 


(n)  Finch,  B.  3,  C.  2. 
o)  Lewit  y.  Roberit,  Hard.  203. 
p)  1  RoU.  Abr.72,pl.4. 
q)  Aleyn,  31. 
r)  1  RoU  Abr.  39, 1.  25. 


t 


8 


it)  1  Rol.  Abr.  44, 1. 15. 
[i)  Taylor  v.  PerkitUy  Cro.  Jac.  144. 
(ti)  1  Rol.  Abr.  66,  1. 38.     See  Bfeo^ 
worth  V.  Gray^  8  Scott's  N.  R.  9. 


(4)  ''  The  words  must  contain  an  express  imputation  of  some  crime, 
&c.,  and  the  charge  upon  the  person  spoken  of  must  be  precise."  Per  de 
Orey,  C.  J.,  in  Onslow  v.  Home,  3  Wils.  187.  "  Words  to  be  action- 
able must  be  unequivocally  so.  Imputing  to  a  person  an  eril  indination, 
which  is  not  carried  into  effect,  is  not  actionable."  Per  EUenhorough^ 
C.  J.,  in  Harrison  v.  Slratton,  M.  T.  1803  ;  4  Esp.  N.  P.  C.  218.  The 
charging  another  with  a  crime  of  which  he  cannot  by  any  possibility  be 
guilty,  as  killing  a  person  who  is  then  living,  is  not  actionable,  because 
the  plaintiff  cannot  be  in  any  jeopardy  from  such  a  charge.  Snag  t.  Cree, 
4  Rep.  16,  a. 

(5)  That  is,  by  common  law  or  statute ;  for  charging  a  man  with  an 
offence  examinable  only  in  the  spiritual  court,  unless  special  damage 
ensues,  is  not  actionable.  Parrat  v.  Carpenter,  Cro.  Eliz.  502 ;  Graves  v. 
Blanchet,  Salk.  696. 
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had  a  contagious  disorder,  is  not  actionable ;  for  unless  the  words 
spoken  impute  a  continuance  of  the  disorder  at  the  time  of  speaking 
them,  the  ground  of  the  action  fails ;  for  such  a  charge  cannot 
produce  the  effect  which  makes  it  the  subject  of  an  action,  namely^ 
his  being  avoided  by  society  (ar).  There  are  two  sorts  of  malice  (y) : 
one  denoting  an  act  done  from  ill-will  towards  an  individual ;  the 
other  a  wrongful  act,  intentionally  done,  without  just  cause  op 
excuse.  In  ordinary  actions  for  slander,  malice  in  law  may  be 
inferred  from  the  publishing  the  slanderous  matter,  the  act  itself 
being  wrong  and  intentional,  and  without  just  cause  or  excuse ; 
but  m  actions  for  slander,  primd  facie  excusable  on  account  of  the 
cause  of  publishing  the  slanderous  matter,  malice  in  fact  must  be 
proved.  When  the  defendant,  in  the  presence  of  a  third  person, 
not  an  officer  of  justice,  charged  the  plaintiff  with  having  stolen  his 
property,  and  afterwards  repeated  the  charge  to  another  person, 
also  not  an  officer  of  justice,  who  was  called  in  to  search  the 
plaintiff  with  the  consent  of  the  latter ;  it  was  holden,  that  the 
charge  was  privileged  if  the  defendant  believed  in  its  truth,  acted 
bond  fide,  and  did  not  make  the  charge  before  more  persons,  or 
in  stronger  language,  than  was  necessary  ;  and  that  it  was  a 
question  for  the  jury,  and  not  the  judge,  whether  the  facts  brought 
the  case  within  this  rule  (z). 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that  the 
words  should  contain  an  express  imputation  of  some  crime  liable  to 
punishment^  some  capital  offence^  or  other  infamous  crime  or  mis- 
demeanour. An  imputation  of  the  mere  defect  or  want  of  moral 
virtue,  moral  duties,  or  obligations,  is  not  sufficient  (a).  To  call  a 
man  a  swindler  is  not  actionable  (b)  ;  so  to  call  a  man  a  thief  is  not 
actionable,  unless  it  be  intended  to  impute  felony  to  him.  Hence, 
where  that  expression  is  accompanied  with  other  words,  which 
clearly  denote  that  the  speaker  did  not  intend  to  impute  felony  to 
the  party  charged,  no  action  can  be  maintained.  No  action  lies  for 
these  words  (c) :  "  I  will  take  him  to  Bow  Street,  on  a  charge  of 
forgery."  In  an  action  for  words,  the  words  proved  were  (d)^  "  He 
is  a  thief,  for  he  has  stolen  my  beer."  It  appeared  in  evidence, 
that  the  defendant  was  a  brewer,  and  that  the  plaintiff  had  lived 
with  him  as  servant :  in  the  course  of  which  service  he  had  sold 
beer  to  different  customers  of  the  defendant,  and  received  money 
for  the  same,  which  he  had  not  duly  accounted  for.     Lord  Kent/on^ 


(x)  Per  Ashhunt,  J.,  in  Cartlake  v. 
Mapledoramj  2  T.  R.  475;  2  Str.  1189, 
S.  P. 

(y)  Bromage  v.  Prosser^  4  B.  &  C.  247. 

(r)  Padmore  v.  Latprenee^  11  A.  &  E. 
380 ;  3  P.  &  D.  209,  recognizing  Toogood 
V.  Spyring,  1  Cr.  M.  &  R.  181  ;  4  Tyrw. 
582.  See  Kine  v.  Sewcll,  3  M.  &  W.  297  ; 
Martin  v.  Strong,  5  A.  &  E.  535.  On  the 
subject  of  privileged  communications,  see 


poitt  p.  1265,  6. 

(a)  Per  de  Grey,  C.  J.,  delivering  judg- 
ment in  Onslow  Y,  Home,  3  Wils.  177,  re- 
cognized by  Lawrence,  J.,  in  Holt  t. 
Scholefield,  6  T.  R.  694. 

(b)  Savile  y.Jardine,  2  H.  Bl.  531. 

(c)  Harriton  v.  King,  in  error,  7  Taunt. 
431 ;  pott,  1264. 

(d)  Chrittie  v.  Cowell,  Peake,  N.  P.  C.  4. 
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C.  J.,  directed  the  jury  to  consider  whether  thete 
ttx)ken  in  reference  to  the  money  received,  and  unaeooimted  foe,  fajr 
tne  plaintiff,  or  whether  the  defendant  meant  that  the  plaintiff  had 
actually  stolen  beer ;  for  if  they  referred  to  the  money  not  aooeuBted 
for,  that  being  a  mere  breach  of  contract,  so  iar  explained  the  words 
**  thief,^  as  to  make  it  not  actionable.  Thus,  if  a  man  says  to 
another,  ^^  You  are  a  thief,  for  you  stole  my  tree/'  it  is  not  action- 
able (e),  for  it  shows  he  had  a  trespass,  and  not  a  felony,  in  hm 
oontemplation.  V .  for  defendant.  See  also  Thompson  y.  Benmrdf 
1  Gampb.  48,  to  the  same  effect.  The  rule  which  at  one  time  pee- 
wled  (/),  that  words  are  to  be  understood  in  mitiori  sensu^  has  been 
long  ago  superseded,  and  words  are  now  construed  by  courts,  as 
they  always  ought  to  have  been,  in  the  plain  and  popidar  sense  in 
which  the  rest  of  the  world  naturally  understand  diem.  In  an 
aetiim  for  words,  it  was  stated  in  the  declaration  (^),  that  the 
plaintiff  had  lived  among  the  neighbours  with  credit  and  reputatiQii, 
and  without  being  suspected  of  felony,  and  that  the  defendant,  in 
order  to  charge  him  with  the  crime  of  felony,  falsely  and  maliciouBty 
q>oke  of  the  plaintiff  these  false,  malicious  and  scandalous  words, 
viz.  ^'  that  the  plaintiff  was  in  Winchester  gaol,  and  was  tried  for 
his  life,  and  would  have  been  hanged,  if  it  had  not  been  for  Abraham 
Legat,  for  breaking  farmer  Atkin*s  granary  and  stealing  his  sackB." 
PI^  N.  6.  After  verdict  for  plaintiff;  it  was  moved,  in  arrest  of 
judgment,  that  the  words  did  not  import  any  ^ilt  in  the  plaintiff, 
being  only  a  narrative  of  what  passed  on  the  trial,  and  rather  tended 
to  show  the  plaintiff  was  cleared  by  the  evidence  of  Legat,  than  that 
he  was  guilty  of  any  crime  for  which  he  deserved  to  be  hanged. 
But  per  Lord  Hardwicke^  C.  J.  "  The  construction  now  made  upon 
actions  for  words  is  very  different  from  what  it  was  formerly. 
Judges,  anciently,  to  discourage  little  frivolous  actions,  used  their 
utmost  endeavour  to  explain  away  the  most  opprobrious  words :  but 
this  was  certainly  wrong ;  and  as  the  character  and  reputation  of 
mankind  is  under  the  protection  of  the  law,  as  well  as  their  estates, 
we  ought  to  do  equal  justice  to  both,  and  take  care  that  neither  the 
one  nor  the  other  are  injured.  The  question  then  is,  whether  the 
words  spoken  do  import  any  slander  or  reproach,  for  which  an  action 
lies.  To  say  a  man  has  been  in  gaol  and  tried  for  bis  life,  is  cer- 
tainly scandalous  :  and  that  he  would  have  been  lianged  but  for  such 
a  one,  does  naturally  import,  that  he  was  saved  by  some  indirect 
means.  (And  he  cited  the  case  of  Halley  v.  Stanton^  Cro.  Car.  268, 
as  a  very  strong  authority  in  point.)  As  to  the  2nd  question,  whether 
the  plaintiff  ought  not  to  have  averred,  that  he  was  not  in  gaol,  &c. ! 
it  was  anciently  held,  that  such  averments  were  necessary  :  but  in 
later  times,  it  has  been  holden,  that  the  alleging  the  words  to  have 

(m)  Cro.  Jac.  114  ;  BulL  N.  P.  5.  339 ;  S,  C,  cited  by  Lord  ElltmUrmigh, 

if)  9  East,  96.  C.  J.,  delivering  the  opinion  of  the  co«ft 

(r)  Oarpenier  y.  Tdrrani,  M.  T.,   10  in  Robertt  v.  Camden,  9  £ait,97. 
Geo.  II.,  B.  R.,  MSS.,  Ca.  Temp.  Hardw. 
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been  spoken  falsely,  amounted  to  such  an  averment ;  and,  if  so,  tbe 
court  must  now  take  it,  that  all  the  imputation  cast  on  the  plaintiff  was 
false.  If  the  words  had  been  true,  the  defendant  should  have  pleaded 
that  specially."  So  where  the  defendant  said  of  the  plaintiff  (A),  that 
^^he  was  under  a  charee  of  a  prosecution  for  perjury,  and  that 
G.  W.,  an  attorney,  had  the  attorney-general's  directions  to  prose- 
cute the  plaintiff  for  perjury  ;*  the  defendant  pleaded  Not  Guilty. 
After  verdict  for  plaintiff;  it  was  objected,  in  arrest  of  judgmei^ 
that  the  words  were  not  actionable,  as  not  conveying  any  opinion  of 
the  speaker  upon  the  truth  of  the  charge.  But  the  court  over- 
ruled the  objection  ;  Lord  EUenboroughy  C.  J.,  (who  delivered  judg- 
ment,) observing,  that  the  words  must  mean,  that  the  plaintiff  was 
ordered  by  the  attorney-general  to  be  prosecuted,  either  for  a  per- 
jury which  he  had  committed,  or  which  he  had  not  committed^  or 
which  he  was  supposed  only  to  have  committed.  In  the  first  sense 
they  were  clearly  actionable.  In  the  second,  they  could  not  possibly 
be  understood  consistently  with  the  context.  And  if  the  defendant 
had  used  the  words  in  the  last  sense,  the  jury  mieht  have  acquitted 
him,  according  to  the  doctrine  in  the  case  of  Oldham  v.  Peake^  both 
in  the  Court  of  Common  Pleas  (t),  and  in  this  court  (A).  And  cer- 
tainly, if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  by  the  plaintiff,  he  mi^ht  by 
specially  pleading  have  shown  them  not  actionable,  had  he  not 
chosen  to  have  rested  the  defence  merely  on  the  general  issue.  It 
appeared,  therefore,  that  these  words  must  fairly  be  understood  in 
tne  first  of  these  three  senses ;  namely,  that  he  was  ordered  to  be 
prosecuted  for  a  perjury,  which  he  had  committed :  and,  so  imder- 
stood,  they  were  unquestionably  actionable.  There  are  in  the 
books  various  authorities  to  show,  that  the  understanding  of  the 
hearers  is  the  rule  to  go  by.  In  a  MS.  case,  1  Viner,  507,  it  is  laid 
down  that  the  question  is  only  what  is  understood  by  the  heareis. 
In  Fleetwood  v.  Curly ^  Hob.  268,  Lord  Hobart  says,  the  slander 
and  damage  consist  in  the  apprehension  of  the  hearers ;  and  in 
Gilbert's  Cases  in  Law  and  Equity,  117,  the  rule  laid  down  is  that 
the  words  shall  be  taken  in  the  sense  in  which  the  hearers  under- 
stood them  (Q. 

In  addition  to  the  preceding  instances,  it  may  be  observed,  that 
it  is  actionable,  falsely  and  maliciously  to  speak  and  publish  of 
another  words  which  tend  to  disinherit  him  (m),  or  to  deprive  him 
of  his  estate  (n),  or  which  slander  him  in  his  office  (o),  profSae- 
sion  (/}),  or  trade  (y)  ;  e,  g.^  in  speaking  of  a  justice  of  the  peace  in 
the  execution  of  his  office,  to  say  that  ^^  He  is  a  rascal,  a  villain, 

(A)  Roberii  t.  Camdm,  9  East,  93.  (fli)  Bou  y.  Boii^  1  Lev.  134. 

(0  2  Bl.  961,  2.  (o)  Hi>w  y.  Prnm,  SsUl.  694  ;    Loid 

{k)  Omp.  278.  Bajnu  812,  8.  C, 

(0  See  alio  Read  y.  Amiridffe,  6  C.  &  (p)  Haritoiek  y.  CkmkUer,  Str.  1138. 


P.  308.  {q)  Upakeir  y.  JSeitt,  Cro.  Jac.  578,  9 ; 

(m)  1  Rol.  Abr.  37, 1. 27.  Jones  v.  Littler,  7  M.  &  W.  423. 
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and  a  liar,"  is  actionable ;  for  the  words  import  a  charge  of  acting 
corruptly  and  partially  (r).  Saying  of  a  churchwarden,  ^'  He  is  a 
cheat  (s\  and  cheated  the  parish  of  4/.,  and  notwithstanding  I 
have  given  him  a  receipt  upon  his  bill  of  9/.  1«.,  expended,  it  was 
a  false  thing,  and  I  never  received  more  than  5/.  of  the  91.  IsJ* 
But  words  imputing  to  a  churchwarden  that  he  stole  the  pariah  bell- 
ropes  (0,  are  not  actionable ;  the  possession  of  the  bell-ropes  being 
in  him.  Words  of  an  innkeeper,  imputing  insolvency,  were  holden 
to  be  actionable ;  although,  at  the  time  they  were  spoken  (tc),  an 
innkeeper  was  not  subject  to  the  bankrupt  laws.  For  slander  of 
this  kind  an  action  may  be  brought  before  any  injury  has  been 
sustained,  in  consequence  of  the  words  having  been  spoken.  From 
the  nature  of  the  words,  the  law  implies  the  injury ;  hence  such 
words  are  said  to  be  actionable  in  themselves. 

To  maintain  an  action  for  slander  of  title,  there  must  be  malice 
either  express  or  implied  (or).  Hence,  where  a  person,  thinking  he 
had  a  right  to  recover  possession  of  a  term  for  some  misconduct  of 
his  tenant,  and  hearing  that  the  term  was  to  be  sold,  went  to  the 
auction  and  said,  the  vendor  could  not  make  a  title ;  it  was  holden, 
that  an  action  could  fiot  be  maintained,  there  being  no  proof  of 
malice  (y).  So  the  attorney  {z)  of  a  party  claiming  title  to  pre- 
mises put  up  for  sale,  is  not  liable  to  an  action  for  slander  of  title, 
if  he,  bond  fide,  though  without  authority,  makes  such  objections 
to  the  seller  s  title,  as  his  principal  would  have  been  authorized  in 
making.  Malice  and  special  damage  must  be  alleged  and  proved. 
See  post,  p.  1259,  Malachy  v.  Soper. 

In  Harwood  v.  Sir  J.  Astley^  in  error,  1  Bos.  &  Pul.  N.  R.  47; 
it  was  contended,  that  an  action  could  not  be  maintained,  because 
the  words  were  alleged  to  have  been  spoken  of  the  plaintiff,  (below), 
as  a  candidate  to  serve  in  parliament ;  but  it  was  holden,  that  the 
words  being  actionable  in  themselves  (6),  it  is  quite  immaterial 
whether  they  were  spoken  of  the  plaintiff  as  candidate  or  not.  If 
the  plaintiff  has  sustained  any  special  damage  in  consequence  of 

(r)  Aiton  v.  Blagrave,  Str.  617  ;    Lord  (»)  WAUiington  v.  Oladwin,  5  B.  &  C. 

Baym.  1369,  S.  C.  180. 

(t)  Philips  V.    Harriiony  C.   B.,   Hil.  (x)  Hargrove  v.  Le  Breton,   4   Burr. 

Geo.  XL,  on  motion  in  arrest  of  judgment,  2422. 

Lord  King's  MSS.  p.  44.  (y)  Smith  v.  Spooner,  3   Taunt.  246. 

(/)  Jackson  v.  Adams,  2  Bingli.  N.  C.  See  also  Pitt  v.  Donovan,  1  M.  &  S.  639. 

402;  2  Sc.  599.  (2)  Watson  v.Reynolds,M.  &.  Malk.  I. 


(6)  Tlie  words  charged  the  plaintiff  (below)  with  having  murdered  his 
father.  "Words  are  actionable  when  spoken  of  one  in  an  office  of  profit, 
which  may  probably  occasion  the  loss  of  his  office,  or  when  spoken  of 
persons  touching  their  respective  professions,  trades,  and  business,  and  do 
or  may  probably  lead  to  their  damage."  Per  de  Grey,  C.  J.,  in  Onslow  v. 
Homey  3  Wils.  186. 
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words  actionable  in  themselves  having  been  spoken  (a),  and  seeks  to 
recover  a  compensation  for  it,  such  special  damage  must  be  stated 
in  the  declaration,  with  as  much  certainty  as  the  subject-matter  is 
capable  of,  in  order  that  the  defendant  may  be  sufficiently  apprized 
of  the  nature  of  the  case  which  is  intended  to  be  proved  against 
him,  and  consequently  be  prepared  to  meet  it.  Where  the  words 
charged  the  plaintiff,  a  horse-dealer,  "  with  privately  stealing  certain 
horses  sold  by  him,"  and  consequently  were  actionable  ;  after 
proving  the  words,  the  plaintiff's  counsel  applied  to  be  admitted  to 
give  general  evidence  of  loss  of  customers,  but  was  denied  (ft). 

By  the  stat.  21  Jac.  I.  c.  16,  s.  3,  ^^  Actions  on  the  case  for  words 
must  be  commenced  and  sued  within  two  years  next  after  the  words 
spoken."  But  by  sect.  7,  "  Infant,  feme-covert,  non  compos  mentis^ 
person  imprisoned  or  beyond  sea,  may  sue  within  two  years  after 
the  removal  of  their  respective  disabilities.^ 

Of  Words  not  actionable  in  themselves. — Words  not  actionable 
in  themselves  may  become  so,  by  reason  of  some  special  damage 
arising  from  them,  e.^.,  if  a  person  say  to  a  woman,  *^  You  ai*e  a 
whore,^^  whereby  she  loses  her  marriage  (c),  or  a  substantial  benefit 
arising  from  the  hospitality  of  friends  (d)  (7).  So  if  a  person  slander 
the  title  of  another,  whereby  he  is  prevented  from  selling  his  es- 
tate (e) :  but  in  these  cases,  it  is  incumbent  on  the  party  injured, 
not  only  to  state  and  prove  the  speaking  of  the  words,  but  also  the 
particular  injury  which  he  has  sustained ;  because,  the  words  not 

(a)  Oeare  v.  Britton,  Bull.  N.  P.  7  ;  (e)  1  Rol.  Abr.  35,  1. 15. 

Haiheway  v.  Newman,  B.  R.  Middlesex  \d)  Moore  v.  Meagher,  in  error,  Exch. 

Sittings,  Feb.  17,  1804,  S.  P.,  per  Lord  Cbr.,  1  Taunt.  39. 

Bllenborough,  C.  J.  (e)  Lowe  v.  Harewood,  Sir  W.  Jones, 

(d)  Waterhouae  v.  GUI,  coram  Buller,  196 ;  Cro.  Car.  140,  recognized  in  Mala- 

J.,  Lancaster  Lent  Ass.  1790,   Ilolroyd,  cAy  v.  iS^oper,  3Bingh.  N.C.  383;  3  Scott, 

MSS.  736. 


(7)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  actionable, 
because  fornication  and  adultery  are  subjects  of  spiritual  not  temporal 
censures.  Lord  Raym.  1004  ;  except  in  the  city  of  London,  by  reason  of 
the  custom  there  to  cart  whores,  1  Viner,  S.  13.  But  there  the  words 
must  charge  that  she  was  a  whore  in  London ;  it  is  not  sufficient  if  the 
declaration  merely  allege  that  she  resided  in  London.  Robertson  v. 
Powell,  B.  R.  Sittings  at  Serjeant's  Inn,  before  M.  T.  57  Geo.  III. 
Action  for  calling  plaintiff's  wife  a  whore  in  London,  suggesting  the 
custom  of  London  to  cart  whores,  plaintiffs  were  nonsuited  for  want  of 
proving  the  custom.  Lord  Mansfield  said,  he  could  not  take  notice  of 
such  custom,  unless  proved.  No  proof  of  it  could  be  got  from  the  town- 
clerk's  office  ;  and  it  was  then  said  that  no  proof  of  it  had  ever  been  given 
so  as  to  maintain  such  actions  out  of  the  city  courts,  but  that  in  the  city 
courts  they  would  take  notice  of  their  own  custom.  Stainton  et  Ux.  v. 
Jones,  Sittings  after  Mich.  Term,  at  Guildhall,  coram  Lord  Mansfield, 
1782,  MS. 
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being  actionable  in  themselves,  the  special  damage  is  oooflideved  as 
the  gist  of  the  action  (/).  It  must  also  appear  (jf\  that  the  apnriiai 
damage  was  the  legal  and  natural  consequence  of  the  words  Bpokea ; 
for  an  illegal  conseouence,  viz.  a  tortious  act,  will  not  be  siifBcMnL 
In  slander  for  woros  uttered  of  the  plaintiff  to  her  emfdoyer,  who 
stated  that  she  dismissed  the  plaintiff  from  her  serviee,  not  became 
she  believed  the  words,  but  because  she  was  afraid  she  should  ofiend 
her  landlord,  by  keeping  her ;  it  was  holden  (A),  the  q>ecial  daaian 
being  the  consequence  of  the  words  used,  the  action  was  maintainabfe; 
the  court  could  not  speculate  on  the  motives  of  witnesses.  And  per 
Patteson,  J.,  it  is  not  like  Vicars  v.  WilcockSy  because  here  the  whole 
cause  of  the  special  damage  proceeds  from  the  defendant  himself; 
nothing  is  done  by  any  other  person.  Two  persons  cannot  jom  in  an 
action  for  slanderous  words  spoken  of  them  (t),  for  the  injury  which 
the  one  sustains  by  the  slander  is  not  an  injury  done  to  the  oth». 
But  if  defamatory  words  be  spoken  of  partners  in  trade  (A)  whereby 
they  are  injured  in  their  trade,  a  joint  action  will  lie  at  thesait  of  the 
partners,  although  the  words  be  actionable  of  themselves.  It  is  ac- 
tionable to  republish  any  slander  invented  by  another  (/),  unless  the 
republication  be  accompanied  by  a  disclosure  of  the  author's  name, 
and  a  precise  statement  of  the  author's  words,  so  as  to  enable  the 
party  injured  to  maintain  an  action  against  the  author.  This  dis- 
closure and  statement  must  be  made  at  the  time  of  republishing  the 
slander ;  for  it  will  not  avail  the  defendant  to  make  it  for  the  first 
time  in  pleading  to  an  action  brought  by  the  party  injured ;  and 
according  to  Bolroyd^  J.,  in  Lewis  v.  Walter,  4  B.  &  A.  914,  the 
republication  must  be  on  a  fair  and  justifiable  occasion ;  and,  ac- 
cording to  Bayley,  J.,  in  M'-Pherson  v.  Daniels  (w),  the  defendant 
must  show  also,  that  he  believed  it  to  be  true.  In  that  case,  whidi 
was  an  action  for  words  spoken  by  the  plaintiff  in  his  trade,  im- 
porting a  direct  assertion  made  by  defendant,  that  the  plaintiff  was 
msolvent ;  the  defendant  pleaded  that  one  T.  W.  spoke  and  pub- 
lished to  the  defendant  the  same  words,  and  that  the  defendant,  at 
the  time  of  speaking  and  publishing  them,  declared  that  he  had 
heard  and  been  told  the  same  from  and  by  the  said  T.  W.  ;  it  was 
holden,  upon  demurrer,  that  the  plea  was  bad :  first,  because  it  did 
not  confess  and  avoid  the  charge  made  in  the  declaration,  the 
words  in  the  declaration  importing  an  unqualified  assertion  made  bj 


K 


'*)  Browne  v.  Gibbons^  Salk.  206. 

j)  Vieart  v.  Wilcocktf  8  East,  1.  See 
Ketlp  y.  Pcartmgton,  5  B.  &  Ad.  645 ;  3 
Key.  &  M.  117. 

(A)  Caroline  Knight  y.  GibbM,  1  A.  & 
£.  43 ;  3  Nev.  &  M.  467. 

(%)  Dyer,  19,  a,  pi.  112. 

{k)  Cook  and  another  y.  Batehellor^  3 
Bos.  ft  Pul.  150. 

(0  DaoU  y.  LewU,  7  T.  R.  17;  Mait- 
land  y.  Goldney,  2  East,  426.    These  cases 


were  recognized  in  Woolnoth  y.  Meademt, 
5  East.  463.  Semble  that  this  defenoe  it 
not  applicable  to  written  slander.  S« 
LewU  y.  Walter,  4  B.  &  A.  605. 

(m)  10  B.  ft  C.  271 ;  5  M.  ft  R.  25L 
See  also  Ward  y.  Week9,  7  Bingh.  211, 
and  Bennett  y.  Bennett,  6  C.  ft  P.  588, 
Aldereon,  R.  And  the  remarks  of  Beit, 
C.  J.,  in  De  Crttpi^f  y.  WeUmUff^  ft 
Bingh.  401. 
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defendant,  and  the  words  in  the  plea  importing  that  the  defendant 
mentioned  the  faet  on  the  authority  of  T.  W.  Secondly,  becauae 
the  plea  did  not  give  the  plaintiff  any  cause  of  action  against  T.  W«; 
inasmuch  as  it  did  not  aUege  that  T.  W.  spoke  the  words  fftkely  and 
maliciously.  Thirdly,  becMise  it  is  no  answer  to  an  action  for  oral 
slander^  for  a  defendant  merely  to  show  that  he  heard  it  from  ano- 
ther, and  named  the  person  at  the  time,  without  showing  also  thai 
he  believed  it  to  be  true,  and  that  he  spoke  the  words  on  a  justifiable 
occasion. 

From  the  preceding  remarks  it  appears,  that  falsehood  and  malice, 
either  express  or  implie.d,  are  of  the  essence  of  the  action  for  slander 
and  special  damage,  where  the  words  are  not  actionable  in  them- 
selves. Where  words,  falsely  and  maliciously  spoken,  are  actionable 
in  themselves,  the  law  prima  facie  presumes  a  consequent  Hoipflg^^ 
without  proof. 


III.   Of  the  Declaration^  and  herein  of  the  Nature  and 

Office  of  the  Innuendo. 

In  the  declaration,  after  such  prefatory  averments  as  the  circumr 
stances  of  the  case  may  render  necessary  (8),  it  must  be  allied 
expressly  what  words  were  spoken  (9),  and  that  they  were  spoken 
and  published  of  the  plaintiff  (n)  falsely  and  maliciously.  If  the 
words  were  spoken  in  a  foreign  language,  it  must  be  averred  in  the 
declaration,  that  the  hearers  understood  such  language  (o).  Where 
the  charge  alleged  against  the  plaintiff  relates  to  his  office,  profes- 
sion, or  trade,  there  it  ought  to  appear  on  the  face  of  the  declara- 
tion, that  plaintiff  was  in  office  (p),  or  exercising  his  profession  or 
trade  (9),  at  the  time  when  the  words  were  spoken,  and  that  they 

(fli)  Jokntom  T.  Aylmer,  Cro.  Jac.  126.  (p)  Telr.  158. 

(0)  Price  V.  JmHngt.^Cto,  Eliz.  865.  {q)  Collia  v.  MaWa^  Cro.  Car.  282. 


(8)  Bv  rule  of  court,  B.  B.,  M.  1654,  it  is  ordered,  ''That  in  actions  of 
slander,  long  preambles  be  forborne  :  and  no  more  inducement  than  what 
is  necessary  for  the  maintenance  of  the  action,  except  where  it  requires  a 
special  inducement  or  colloquium." 

(9)  "  That  the  defendant  spake  of  the  plaintiff,  quiedam  falsa  et  scan- 
dalosa  verba,  quorum  tenor  sequitur  in  haec  verba,"  &c.,  was  holden  insuffi- 
cient, because  it  was  not  an  express  allegation,  that  the  defendant  spake 
the  same  identical  words.  Garford  v.  CUrk^  Cro.  Eliz.  857.  This  rule, 
that  the  words  spoken  should  be  set  forth  precisely,  is  not  confined  to  those 
cases  only  in  which  the  action  is,  properly  speaking,  for  slander,  hot  extends 
also  to  cases  where  special  damage  is  the  ground  of  the  adaon.  CMeoUe  ▼. 
Mathers,  1  M.  &  W.  495,  recognizmg  Cook  v.  Cox,  3  M.  ft  6.  110,  nd 
pott,  p.  1264. 
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were  spoken  in  relation  to  his  office,  profession,  or  trade  (r).  In  an 
action  for  slander,  imputing  adultery  to  plaintiff,  a  physician,  where 
no  special  damage  was  laid  ;  it  was  holden  (s)  not  sufficient  to  state 
the  words  to  have  been  spoken  of  him  'Mn  his  profession  ;^  bnt  that 
it  ought  to  have  been  set  forth  in  the  declaration  in  what  manner 
the  scandalous  conduct  was  connected  by  the  speaker  with  that 
profession. 

In  an  action  of  slander,  imputing  incontinence  to  one,  who  was  a 
preacher  at  a  dissenting  meeting-house,  by  reason  of  which  he  was 
dismissed  from  his  employment,  it  is  not  (t)  necessary  to  state  that 
he  was  legally  in  the  exercise  of  the  employment,  nor  is  it  neceasair 
to  state  the  names  of  the  persons  who  dismissed  him ;  but  it  is  sat" 
ficient  to  say,  that  the  persons  who  frequented  the  chapel  refused  to 
permit  him  to  preach,  by  reason  whereof  he  had  lost  the  emoliuneDts 
ne  would  otherwise  have  acquired. 

In  an  action  for  words  spoken  of  a  person  who  was  a  candidate 
to  serve  in  parliament,  it  is  not  necessary  to  set  forth  the  writ  in 
the  declaration  (u).  It  is  sufficient  for  the  plaintiff  to  state  that  he 
was  a  candidate  to  serve  in  the  (present)  parliament,  which  cannot 
exist  without  a  writ  to  call  the  parliament  together.  In  that  part 
of  the  declaration  which  states  the  slander,  the  words  ought  to  be 
explained  in  such  manner  as  they  may  require.  Whilst  the  plead- 
ings were  in  Latin,  this  explanation  was  introduced  by  the  word 
"mnuendo:"  e,  g,^  "Thou  (eundem  quer'  innuendo)  sri  sl  thief  C* 
which  in  a  modem  declaration  would  stand  thus  :  "  Thou  (meanina 
the  said  plaintiff)  art  a  thief.*'  The  term  innuendo  is  still  retained, 
whenever  this  part  of  the  declaration  is  mentioned.  In  the  fore- 
going instance,  it  may  be  observed,  that  the  innuendo  is  the  same 
in  effect  as  "  that  is  to  say."  Its  office  is  merely  to  explain  and 
designate,  that  the  person  intended  by  the  word  "  thou  "  is  the 
plaintiff.  But  that  the  plaintiff  was  the  person  intended,  must 
appear  from  the  manner  in  which  the  words  were  spoken,  which 
must  be  stated  in  the  declaration ;  namely,  that* they  were  spoken  of 
the  plaintiff,  or  to  the  plaintiff,  or  in  a  conversation  with  the  plain- 
tiff, and  not  from  the  innuendo  only  (x) ;  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie  ;  and  a 
plaintiff  cannot  merely,  by  the  force  of  an  innuendo,  apply  the 
words  to  himself  (y).  When  the  innuendo  is  annexed  to  the 
charge  preferred  against  the  plaintiff,  then  its  office  is  to  give  the 
words  spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import.      Therefore,  where  a  declara- 

(r)  Todd  V.  Hastingi,  2  Saund.  307;  (0  Hartley  \.  Herring,  Jan.  31,  1799, 

Savage  v.  Robery,  Salk.  694.  B.  R.,  L.  P.  B.  258 ;  Dampier  MSS.,  L. 

(i)  Ayre  v.  Craven,  2  A.  &  E.  2 ;   4  I.  L. 

NcT.  &  M.  220,  recognized  in  Doyley  v.  (w)  Harwood  v.  Sir  J,  Aitley,  1  Boi. 

Roberit,  3  Bingh.  N.  C.  840,  cited  by  &  Pul.  N.  R.  47,  on  error,  in  Exch.  Chr. 

Parke,  B.,  in  Jones  v.  Littler,  7  M.  &  \V.  (x)  4  Rep.  17,  b. ;  3  BuUtr.  227. 

423.  (y)  Johnton  v.  Aylmer,  Cro.  Jac.  126. 
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tion  stated  that  defendant  said  of  the  plaintiff,  ''  He  has  forsworn 
himself,  {meaning  that  the  plaintiff  had  committed  wilful  and  corinipt 
perjury;)"  it  was  holden,  that  the  words  not  being  actionable  in 
themselves,  because  they  did  not  necessarily  imply  that  the  plaintiff 
had  forsworn  himself  in  a  jtulicial  proceeding,  their  meaning  could 
not  be  extended  by  the  innuendo  (z).  But  if  the  defendant  had 
spoken  the  words  concerning  some  judicial  proceeding  that  had 
before  taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  facts  had  been  averred  in  the  declaration,  then  such  an  innu- 
endo would  have  been  good ;  because  the  words,  coupled  with  the 
preceding  facts,  would  have  shown,  that  the  defendant  meant  to 
charge  the  plaintiff  with  perjury  punishable  by  law.  So,  where  the 
slander  was,  ^'  He  has  burnt  my  barn,"  the  plaintiff  cannot  say  (a), 
by  way  of  innuendo,  "  my  hsum  full  of  corn  ;  because  that  is  not  an 
explanation  of  the  words,  but  an  addition  to  them.  But  if,  in  the 
introductory  part  of  the  declaration,  it  is  averred,  that  the  defen- 
dant had  a  barn  full  of  corn^  and  also,  that  in  a  discourse  about  that 
barn,  the  defendant  nad  spoken  the  words,  an  innuendo,  that  he 
meant  by  those  words  the  bam  full  of  com,  would  have  been  good. 
This  distinction  was  recognized  in  a  later  case  {b) :  it  was  stated 
in  the  declaration,  that  the  plaintiff  had,  in  due  manner,  put  in  his 
answer  upon  oath  to  a  bill  filed  against  him  in  the  Court  of  Ex- 
chequer by  the  defendant,  (but  it  was  not  averred  that  the  words 
were  spoken  in  a  discourse  about  that  answer ;)  it  was  then  alleged, 
that  defendant  said  of  the  plaintiff  that  he  had  forsworn  himi9elf 
{meaning  that  the  plaintiff  had  perjured  himself  in  his  aforesaid 
answer  to  the  bill  so  filed  against  him;)  it  was  holden,  on  motion  in 
arrest  of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  colloquium  respecting  the  answer  in  the 
Exchequer,  which  was  not  supplied  by  tne  inpuendo ;  and  further, 
that  the  defect  was  not  cured  by  verdict.  In  all  cases,  therefore, 
where  the  words  can  be  understood  in  an  actionable  sense  only  by 
reference  to  certain  facts,  such  facts  must  be  distinctly  stated  in 
the  body  of  the  declaration :  for  the  mere  introduction  of  those 
facts,  under  an  innuendo,  will  not  be  deemed  a  sufficient  averment 
of  them  (c)  ;  that  which  comes  after  the  innuendo  not  being  issu- 
able {d)  :  and  further,  it  must  be  averred,  that  the  words  were 
spoken  in  a  conversation  about  those  facts.  In  short,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  innuendo  (e). 
And  the  meaning  given  by  the  innuendo  must  be  such  as  may  fairly 
be  collected,  either  from  the  words  alone  or  from  the  words  coupled 
with  facts,  which  were  the  subject  of  the  conversation,  previously 

{z)  Holt  V.  Scholefteld,  6  T.  R.  691.  delivering  judgment  in  Alexander  y.  An- 

See  also  Core  v.  Morion,  Yelv.  27.  ffle,  on  error  in  Ezch.  Chr.,  1  Cr.  &  J. 

(a)  Per  de  Grey,  C.  J.,  in  R,  v.  Home,  146 ;  and  see  Heame  t.  SioweU,  12  A.  ft 
Cowp.  684.  E.  719 ;  4  P.  ft  D.  696,  ante,  p.  1050. 

(b)  Httwkee  v.  Hawkey,  8  East,  427,  (c)  1  RoL  Abr.  83,  L  10. 
recognized  by  Bayley,  J.,  in  Goldetein  v.  (d)  Sloeomb'e  case,Cro.  Car.  443. 
Foee,  6  B.  ft  C.  160,  and  by  Tmdal,  C.  J.,  (e)  Lovet  t.  Hawthorn,  Cro.  Eliz.  834. 
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averred  in  the  declaration;  for  an  innuendo  cannot  be  used  to 
enlarge  the  meaning  of  words  without  prefatory  averments  (/7* 
It  is  to  be  observed,  however,  that  although  new  (jf)  matter  caimet 
be  introduced  by  an  innuendo,  but  must  be  brought  upon  tin 
record  in  another  way,  yet,  where  such  new  matter  ia  not  neoeaaaiy 
to  support  the  action,  an  innuendo,  without  any  colloquium^  may  bt 
rejected  as  surplusage  (A). 

An  action  will  not  li^  for  these  words,  ^^  I  will  take  him  to  Bow 
Street^  on  a  charge  of  forgery,'*  without  an  innuendo  (i).  In  a 
declaration  for  slander  of  plaintifF  in  his  trade,  a  count,  aUegmg 
that  the  defendant,  in  a  certain  discourse  in  the  presence  and  hear- 
mg  of  divers  subjects,  falsely  and  maliciovsly  charged  and  asserted 
and  accused  plaintiff  of  being  in  insolvent  circumstances,  and  ststiw 
special  damage,  but  without  setting  out  the  words,  is  ill ;  and  if  it 
be  joined  with  other  counts,  which  set  out  the  words,  and  a  genenl 
verdict  given,  the  court  will  arrest  the  judgment  (A).  It  is  die 
province  of  the  jury  to  decide,  whether  the  defendant's  meaning 
was  such  as  is  imputed  to  him  by  the  innuendo  (/)•  In  an  action 
for  calling  the  plamtiff  a  thief;  it  was  proved  that  the  defendant 
said  of  the  plaintiff,  *'  Why  don't  you  come  out,  you  blackguard, 
rascal,  scoundreL  Penfold,  you  are  a  thief"  (m)  ;  but  the  witness 
who  proved  the  words  was  not  asked,  whether  by  the  word  ^*  thief,* 
he  understood,  that  the  defendant  meant  to  charee  the  plaintiff 
with  felony.  ChambrCy  J.,  in  his  direction  to  the  jury,  saidy  that 
it  lay  on  the  defendant  to  show,  that  felony  was  not  imputed  by  the 
word  "  thief;''  and  a  verdict  was  found  for  the  plaintiff.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground,  that  it  appeared 
firom  the  expressions,  which  accompanied  the  word  **  thief,"  that 
the  defendant  did  not  intend  to  impute  felony,  but  merely  used 
that  word,  together  with  the  others,  in  the  heat  of  passion ;  that  no 
evidence  was  given  to  show  that  the  word  "thief"  was  understood 
by  those  who  heard  it,  to  charge  the  plaintiff  with  any  crime,  the 
court  refused  the  application ;  Sir  J.  Mansfield^  C.  J.,  observing, 
that  the  jury  ought  not  to  have  found  a  verdict  for  the  plaintiff, 
unless  they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff. The  manner  in  which  the  words  were  pronounced,  and  various 
other  circumstances,  might  explain  the  meaning  of  the  word ;  and 
if  the  jury  had  thought,  that  the  word  was  only  used  by  the  de- 
fendant as  a  word  of  general  abuse,  they  ought  to  have  found  a 
verdict  for  the  defendant.  Supposing  that  the  general  words  which 
accompany  the  word  "  thief  might  have  warranted  the  jury  in 

(/)  Per  Patteton,  J.,  Oompertg  y.Levy^  (k)  Cook  v.  Cox,  3  M.  &  S.  110. 

9  A.  &  E.  285,  dting  Ooldttein  v.  Fbm,  {l)  Per    Gould   and    Blackttona^    Jc^ 

is)  Datf  T.  RoMnMon,  in  error,  1  A.  &  2  Bl.  R.  961,  2,  dted  by  BUemionmgk, 

£.  &54 ;  4  Nev.  &  M.  884.  C.  J.,  in  Robertt  v.  Camden,  ubi  mp. 

(h)  Robertt  v.  Camden,  9  East,  95.  (m)  Pen/old  ▼.  Weeteote,  2  Boa.  At  Pol. 

(t)  ^ofTiMm  T.  JTm^,  in  error,  7  Taunt.  N.  R.  335.      See  Rowcl^e  v. 

4ai.  7  M.  &  W.  12. 


SLANDER. 


IUBS 


finding  for  the  defendant,  yet,  as  they  have  not  done  so,  the"  court 
cannot  say  that  the  word  did  not  impute  theft  to  the  plaintiff.  A 
count,  charmne  that  defendant  had  imposed  {n)  upon  the  phuntiff 
the  crime  of  felony,  is  good  after  verdict.  Where  the  woros  were, 
''*'  You  have  committed  a  crime  for  which  I  can  transport  you,"  thejr 
were  holden  (o),  (on  motion  in  arrest  of  judgment,)  to  be  actionable 
without  any  colloquium  or  innuendo. 


IV.  Of  the  Pleadirys,  p.  1265  ;  JEnidence,  p.  1266 ;  Costs, 

p.  1269. 

Of  the  Pleadings. 

Money  cannot  be  paid  into  court  (p).  The  general  issue  in  this 
action  is,  Not  Guilty.  But  now  (j),  m  actions  on  the  case,  the  plea 
of  Not  Guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement, — and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea :  all  other  pleas 
in  denial  shall  take  issue  on  some  particular  matter  of  fact  alieged 
in  the  declaration.  In  an  action  of  slander  of  the  plaintiff  in  nis 
ofiice,  profession,  or  trade,  the  plea  of  Not  Guilty  will  operate  to  the 
same  extent  precisely  as  at  present  in  denial  of  speaking  the  words, 
of  speaking  them  maliciously,  and  in  the  sense  imputed,  and  with 
reference  to  the  plaintiffs  office,  profession,  or  trade;  but  it  will 
not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office 
or  being,  of  the  profession  or  trade  alleged  (r).  On  the  general  issue, 
the  defendant  will  not  be  allowed  to  give  the  truth  of  the  iact 
imputed  to  the  plaintiff  in  evidence,  even  in  mitigation  of  damages ; 
and  this  rule  holds  in  all  cases,  whether  the  words  do  or  do  not 
import  a  charge  of  felony  («),  or  whether  a  charge  of  felony  be 

Particular  (t\  or  general  (u).  If,  however,  the  cluurge  be  true,  the 
efendant  may  plead  it  in  justification.  If  the  words  were  spoken 
by  the  defendant  as  counsel,  and  were  pertinent  to  the  matter  in 
issue  (x) ;  or  in  confidence  ;  as  by  a  master,  upon  being  applied  to 
for  the  character  of  a  servant  (y)  :  in  these,  and  similar  cases  (z\ 
an  action  will  not  lie,  because  malice,  (one  of  the  essential  grounds 


(n)  Blizard  y.  Kelfy,  2  B.  &  C  283. 

(0)  Curiis  v.  Cmriis,  10  Bingfa.  477 ; 
4  M.  &  Sc.  337.  See  PrancU  v.  Rooie, 
3  M.  &  W.  191. 

(p)  Stat.  3  &  4  WiU.  IV.  c.  42,  s.  21. 

{q)  IL  G.  H.  T.  4  WiH.  IV. 

(r)  IMd. 

(t)  Undtrwood  ▼.  Parkti,  Str.  1200. 
S.  P.,  per  Lord  Mmufield,  C.  J.,  Middle- 
Bex  Sittings,  1767,  MS.  Chamdn,  J. 

(1)  Smith  T.  JUektardtim,  WiUes,  S4, 


per  eight  judges. 

(u)  Per  twdfe  judges,  8,  C. 

(x)  S.  C;  Hodgion  y.  Scarlett  ^  Holt's 
N.  P.  C.  621 ;  1  B.  &  A.  232. 

(y)  Edmondson  y.  Stephentom  and  omO' 
tktr,  BulL  N.  P.  8;  WeaHUritam  y. 
Hmwkku,  1  T.  R.  110.  Ste  tlso  Hmr^ 
grave  y.  Le  Bretomf  4  Burr.  2425. 

(«)  Warr  y.  Jollg,  6  C.  &  P.  497 1 
Woodward  t.  Lander,  6  C.  ft  P.  548. 
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in  an  action  for  slander,)  is  wanting;  but,  "if  without  eround  (a), 
and  purely  to  defame,  a  false  character  should  be  given,  it  would  be 
proper  ground  for  an  action.**^    The  plea  of  privileged  communica- 
tion must  allege  that  the  defendant  made  the  communication  on  a 
lawful  occasion,  believing  it  to  be  true  and  without  malice,  or  at 
least  bond  fide  (b).     Where  a  person  intending  to  hire  a  servant 
applies  to  the  former  master  for  a  character,  the  master  (except 
where  express  malice  is  proved)  shall  not  be  obliged  to  prove  the 
truth  of  the  character  he  gives ;  for  in  such  case  the  disclosure  is  not 
made  officiously,  but  in  confidence,  and  the  facts  may  happen  to  rest 
only  in  the  knowledge  of  master  and  servant.     But  where  the  master 
voluntarily,  and  without  being  applied  to,  speaks  defamatory  words 
of  his  servant,  it  will  be  incumbent  on  him  to  plead  and  prove  the 
truth  of  the  words  (c).     ^'  I  take  the  law  to  be  well  settled,  that 
where  a  master  is  applied  to  for  a  character  of  a  servant,  the  former 
is  not  called  upon  in  an  action  to  prove  the  truth  of  any  aspersions 
thrown  out  by  him  against  the  latter,  but  that  it  lies  upon  the  ser< 
vant  to  prove  the  falsehood  of  such  aspersions.     In  such  case  the 
master  is  justified,  unless  the  servant  prove  express  malice'"  (10).  A 
plea  negativing  the  special  damage  in  slander  for  words  actionable 
m  themselves  is  bad  on  demurrer  (c?). 

The  defendant  may  plead  that  the  words  were  not  spoken  within 
two  years  before  the  commencement  of  the  action  (e). 

Evidence. 

By  stat.  6  &  7  Vict,  c.  96,  s.  1,  in  any  action  for  defamation  it 
shall  be  lawful  for  the  defendant  (after  notice  in  writing  of  his  intui- 
tion so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or  deli- 
vering the  pica  in  such  action)  to  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff  for  such 
defamation  before  the  commencement  of  the  action,  or  as  soon  after- 
wards as  he  had  an  opportunity  of  doing  so,  in  case  the  action  shall 
have  been  commenced  before  there  was  an  opportunity  of  making  or 
offering  such  apology. 

(a)  Per  Lord  Mantfield^  C.  J.,  in  Ed-  so  settled,  and  that  he  had  often  mled  it 

mondton  y.  Stephensofit  Bull.   N.  P.  8,  so  at  Nisi  Prius.    Lawry  y.  Aekenhemd 

cited  by  Parkf  J.,  in  Blackburn  v.  Black-  and  Ux,,  B.  R.  Sittings,  M.  8  Geo.  III., 

bumf  4  Bingh.  408.  Chambre,  MSS.;  Aelly  v.  Partirngtou,  4 

{b)  Smith  Y.  Thomas,  2  Bingh.  N.  C.  B.  &  Ad.  700;  2  NeT.  &  M.  460. 

372  ;  2  Scott,  546.  {d)  8.  C, 

(c)  Said  by  Lord  Mansfield,  C.  J.,  to  be  («)  Stat.  21  Jac.  I.  c.  16,  s.  3. 


(10)  Per  Ckambre,  J.,  in  Rogers  v.  Clifton,  M.  44  Geo.  III.,  C.  B.,  3 
Bos.  &  Pul.  594.  The  case  itself  is  well  worthy  of  attention  on  this  sub- 
\ectf  but  the  circumstances  of  it  are  too  special  for  insertion  in  this  work. 
N.  A  servant  cannot  bring  an  action  against  his  master  for  not  giving  him 
a  character.     Per  Kenyon,  C.  J.,  in  Carrol  v.  Bird,  3  Esp.  N.  P.  C.  201. 
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The  words  must  be  proved  as  laid  in  the  declaration  (/)  ;  that  is, 
such  of  them  as  will  support  the  action  ;  for  it  is  not  necessary  for 
the  plaintiff  to  prove  all  the  words  stated  in  the  declaration ;  only 
what  is  {g)  material.  Formerly,  indeed,  it  was  holden,  that  tha 
plaintiff  must  prove  the  words  precisely  as  laid  (Jk) ;  but  now  it  is 
sufficient  to  prove  the  substance  of  them.  However,  if  the  words 
be  laid  in  the  third  person,  e.  g.^  Atf  is  a  thief,  proof  of  words  spoken 
in  the  second  person,  e.  ^.,  you  are  a  thief,  will  not  support  the 
declaration  (t) ;  for  there  is  a  great  difference  between  words 
spoken  in  a  passion  to  a  man's  face,  and  words  spoken  deliberately 
behind  his  back  (ft).  Nor  will  proof  of  words  spoken  to  a  person 
support  an  indictment  (/)  charging  that  the  defendant  spoke  them 
of  such  person.  So  an  i^erment  that  slanderous  words  spoken 
concerning  the  (three)  plaintifis  in  their  joint  trade,  was  holden  (m) 
not  to  be  supported  by  evidence  of  words  addressed  by  the  de- 
fendant personally  to  one  only  of  the  partners.  In  like  manner  a 
count  for  slanderous  words  spoken  affirmatively,  cannot  be  supported 
by  proof  that  they  were  spoken  by  way  of  interrogatory :  as  where 
the  declaration  stated  (n),  that  the  defendant  spoke  these  words 
*'  he^  the  plaintiff,  cannot  pay  his  labourers,^  and  the  evidence  was, 
that  the  defendant  had  asked  a  witness  *Mf  he  had  heard  that 
plaintiff  could  not  pay  his  labourers."  Where  the  declaration 
alleged  that  the  plaintiff  was  of  two  trades,  although  the  plaintiff 
failed  to  prove  that  he  was  of  both ;  it  was  holden  (o),  that  he 
might  recover  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  words ;  for 
the  allegation  was  partible.  Tne  plaintiff,  after  proving  the  words 
as  laid  in  the  declaration,  may  prove  that  the  defendant  spoke 
other  {p)  words  on  the  same  subject  or  referring  to  it,  either  before 
or  afterwards,  although  such  words  may  be  actionable;  for  this 
evidence  is  admissible,  not  in  aggravation  of  damages,  but  for  the 
purpose  of  proving  the  malice  of  the  defendant  in  deliberately 
speaking  the  words  which  are  the  subject  of  the  action. 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in  evidence 
a  bill  of  indictment,  which  had  been  preferred  against  him  by  the 
defendant,  and  which  the  grand  jury  returned  ignoramus.   This  was 


(/)  Bamei  v.  HoUoway,  8  T.  R.  150. 
Per  Lawrence,  J.,  in  Mai t land  v.  Goldney, 
2  East,  430  ;  Walters  v.  Mace,  2  B.  &  A. 
756 ;  Hancock  v.  Winter,  7  Taunt.  205. 

(g)  Per  Bayley,  B.,  Cox  y.  T^omoMOu, 
2  Cr.  &  J.  364. 

(A)  BuU.  N.  P.,  cites  2  Rol.  Abr.  718. 

(t)  See  Stannard  v.  Harper,  5  M.  &  R. 
295. 

(k)  Avarillo  y.  Rogers,  London  Sit- 
tings, Trin.  1773,  B.  R.,  Lord  Mansfield, 
C.  J.,  cited  by  Buller,  J.,  in  A.  t.  Berry, 
4  T.  R.  217,  where  the  same  doctrine  was 
appUed,  and  Buller,  J.,  said  he  had  known 

VOL.  II. 
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a  Yariety  of  nonsnits  on  the  same  objec- 
tion ;  although  there  was  a  case  in  Strange, 
e  contra,  and  also  a  dictum  of  Lord  Hard* 
wicke,  C.  J.,  in  Nelson  y.  Dixie,  C.  Temp. 
Hardw.  306. 

'0  R'  ▼.  Berry,  4  T.  R.  217. 

{m)  Solomons  and  two  others  y.  Medex, 
1  Stark.  N.  P.  C.  191. 

(n)  Barnes  y.  Holloway,  8  T.  R.  150. 

Co)  Figgins  T.  Cogswell,  3  M.  &  S.  369. 

Ip  )  See  2  Phillipps,  c.  9,  and  ante,  tit. 
**  Libel,"  p.  1055,  n.  (8).  See  also  2I«- 
fries  Y.  Davis,  7  C.  &  P.  112,  Tindal 
C.J. 

2p 
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holden  to  be  admissible  evidence  to  show  the  malicioaB  intent  with 
which  the  words  were  spoken  (q).  If  the  declaration  contain  seTeral 
actionable  words,  it  is  sufficient  for  plaintiff  to  prove  some  of  them(r). 
Express  malice  need  not  be  proved ;  if  the  charce  be  iaiae,  malice 
will  be  implied.  The  existence  of  express  malice  is  only  a  matter  of 
inquiry  (s),  where  the  injurious  expressions,  which  are  the  sobject 
of  complaint,  are  uttered  upon  a  lawful  occasion.  In  an  action  for 
slander  of  title,  it  must  appear  that  the  words  were  qK>ken  mali- 
ciously :  it  is  not  necessary  for  the  defendant  to  plead  specially ;  but 
the  plaintiff  must  prove  malice,  which  is  the  gist  of  the  action  ((). 
Where  in  the  declaration  it  was  alleged,  that  the  plaintiff  was  a 
physician,  and  exercised  that  profession  in  Englana,  and  on  that 
account  was  called  doctor,  meaning  dactor  of  medicine,  and  that 
defendant  slandered  plaintiff  in  his  character  of  a  physician,  and 
denied  his  right  to  be  called  a  doctor  of  medicine ;  it  was  holden  (a), 
that  the  plaintiff  must  prove  that  he  was  entitled  to  practise  as  a 
physician  in  England  :  it  was  not  sufficient  to  show  that  he  had  in 
fact  so  practised ;  nor  that  he  had  received  the  d^ree  of  doctor  of 
medicine  at  the  University  of  St.  Andrew's  in  Scotland.  It  is  not 
competent  for  the  defendant,  under  the  general  issue,  to  offer,  in 
mitimtion  of  damages,  evidence  that  the  specific  facts  in  which  Ae 
slander  consists,  and  for  which  the  action  is  brought,  were  commn- 
nicated  to  him  by  a  third  person  (x).  In  an  action  for  words  im> 
puting  felony,  with  a  count  for  maliciously  charging  the  plaintiff 
with  theft  before  a  justice,  to  which  the  defendant  pleaaed  tbe 
general  issue,  and  also  pleas  of  justification,  evidence  of  general  good 
character  (y)  is  not  admissible  for  the  plaintiff.  Where  words  are 
given  in  evidence  in  order  to  prove  malice,  which  are  not  stated  in 
the  declaration,  the  defendant  may  prove  (z)  the  truth  of  such 
words ;  as,  not  being  on  the  record,  the  defendant  has  had  no 
opportunity  of  justifying  them.  Where  the  words  are  not  action- 
able  in  themselves,  and  the  only  ground  of  action  is  the  special 
damage,  such  special  damage  must  be  proved  (a)  as  alleged.  Where 
the  words  are  actionable  without  the  inducement,  the  insertion  of 
what  is  not  material  and  not  proved,  does  not  occasion  a  variance  (b) 
of  which  advantage  can  be  taken.  Where  one  of  several  counts  in 
a  declaration  for  slander  is  bad,  and  some  of  the  defamatory  words 
in  it  are  proved,  and  the  jury  find  a  verdict  generally  with  damages 
for  the  plaintiff,  the  court  will  award  a  venire  de  novo  (c). 


(q)  Tate  y.  Humphrey^  2  Campb.  73, 
n.  See  also  RuaieU  y.  AP  Quitter ^  ante, 
p.  1055»  n. 

(r)  Compagnon  and  W\fe  y.  Martin, 
BL  R.  790. 

(«)  Per  Tindal,  C.  J.,  Hooper  y.  Tnu- 
eoit,  2  Bingh.  N.  C.  464.  See  Padmore  y. 
Lawrence,  and  the  other  cases  cited,  ante, 
p.  1266. 

(0  Smith  Y.  Spooner,  3  Taunt.  246. 

(tf)  CoUifu  Y.  Carnegie,  1  A.  &  £.  695, 
3  NcY.  &  M.  703. 


(;r)  MUU  Y.  Spencer,  Holt's  N.  P.  C 
533. 

(y)  Cornwall  y.  Richardtanf  Ry.  &  II. 
305,  Abbott,  C.  J. 

(z)  Wame  y.  Ckadwell,  2  Staik.  N.  P. 
C.  457. 

(a)  Ward  y.  Weeke,  7  Bingh.  211. 

lb)  Cox  Y.  ThomoMon,  2  Cr.  &  J.  361 ; 
2Tyrw.  411. 

(c)  Empeon  y.  Grifin,  11  A.  &  E.  186 
recognizing  Angle  y.  Alexander^  7  Bin^ 
119;  and2>ay  Y.12oMuo»,  lA.  &B.  564. 
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Costs. 

By  Stat.  21  Jac.  I.  c.  16,  s.  6,  ^^  In  all  actions  upon  the  case  for 
slanderous  words,  if  the  jury  upon  the  trial  of  the  issue,  or  the  jury 
that  shall  inquire  of  the  damaaes,  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  shall  recover  only  so  much  costs  as  the 
damages  so  assessed  amount  to."  This  statute  does  not  extend 
to  actions  founded  on  special  damage  only,  because,  properly  speak- 
ing, they  are  not  actions  for  words,  but  for  the  special  damage  (d). 
But  where  words  are  actionable  in  themselves  («),  and  special 
damage  is  laid  in  the  declaration  only  by  way  of  aggravation, 
although  the  special  damage  be  proved,  yet  if  the  damages  reoo- 
vered  are  under  40s.  there  shall  be  no  more  costs  than  damages. 
In  Baher  v.  Hearne  (/),  B.  R.,  H.  1767,  areued  by  Dunning  for 
plaintiff,  and  Ashhurst  for  defendant,  the  distmction  was  not  con- 
troverted by  plaintifTs  counsel ;  the  court  being  of  opinion  that  the 
words  were  actionable  as  relating  to  plaintiff  m  his  way  of  trade, 
they  allowed  no  more  costs  than  damages,  the  damages  being  under 
40«.,  notwithstanding  the  special  damages  laid  in  the  declaration.  If 
some  of  the  counts  m  the  declaration  be  for  words  that  are  action- 
^le  (9)9  Aiid  others  for  words  not  actionable,  and  special  damage  be 
laid  referring  to  all  the  counts,  and  there  be  a  general  verdict  fm* 
plaintiff,  he  is  entitled  to  full  costs,  though  he  recover  kes  than  40i. 
damages.  In  a  case  where  the  declaration  embraced  two  distinct 
objects  (A),  viz.  a  charge  for  speaking  words  actionable  in  them- 
selves, and  a  charge  that  defendant  procured  plaintiff  to  be  indicted, 
without  probable  cause,  for  felony ;  it  was  holden,  that  such  an 
action,  not  being  merely  an  action  for  words,  but  also  an  action  on 
the  case  for  a  malicious  prosecution,  was  not  within  the  statute; 
and,  therefore,  although  plaintiff  recovered  damages  under  40«.  yet 
he  should  be  entitled  to  full  costs.  In  cases  within  the  statute,  if 
damages  are  under  40«.  plaintiff  cannot  have  more  costs  taxed  than 
the  damages,  notwithstanding  defendant  has  justified  (i).  By  stat. 
58  Geo.  III.  c.  30,  s.  2,  in  actions  or  suits  for  slanderous  words,  in 
courts  not  holding  plea  to  the  amount  of  40«.,  if  the  jury  assess  the 
damages  under  30ir.,  the  plaintiff  shall  recover  costs  only  to  the 
amount  of  the  damages. 

See  the  new  statute  relating  to  costs,  8  &  4  Vict.  c.  24,  ante, 
p.  88. 

(<Q  Lowe    y.  Mmwaood,  Sir  WiUiam  (g)  AnrOe  ▼.  J«n2i»t,  2  H.  BL  &31. 

Jones,  196 ;    CoUin-  t.  OaUlard,  2  Bl.  (A)  Topeall  t.  Sdwardi,  Cro.  Ctf .  163 ; 

Bep.  1062.  BHzard  y.  Barmt,  Cro.  Car.  307,  S.  P. 

(#)  LoRl  Btjm.  1&83 ;  Bmnyy.Ptrrf,  (0  Haifbrdy.Smiik,AlRut,667,S.¥. 

2   Str.  936,   8.  C. ;    Turner  y.  Hortom,  said,  per  aioe,  J.,  in  BartUH  y.  IMMm, 

in^lles,  438,  S.  P.  to  liaye  been  determined  in  the  court  of 

(/)  MSS.,  Chaaibre,  J.  B.  R.  2  Wils.  258,  £.  5  Geo.  I. 
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Nature  of  this  Right,  p.  1270  ;  Who  shall  be  considered  as  capable 

of  exercising  it^  p.  1271 ;   Where  the  Transitus  may  be  said  to 

be  continuing^  p.  1273,  4 ;    Where  determined^  p.  1282 ;    Haw 

far  the  Negotiation  of  the  Bill  of  Lading  may  tend  to  defeat 

the  Right,  p.  1289. 

NA  TURE  of  the  Right  of  Stopping  in  Transitu.— When  goods 
are  consigned  upon  credit  by  one  merchant  to  another,  it  frequently 
happens  that  the  consignee  becomes  a  bankrupt  or  insolvent,  before 
the  goods  are  delivered.  In  such  case  the  law,  deeming  it  un- 
reasonable that  the  goods  of  one  person  should  be  applied  to  the 
payment  of  the  debts  of  another,  permits  the  consignor  to  resume 
the  possession  of  his  goods.  This  right  which  the  consignor  has  of 
resuming  the  possession  of  his  goods,  if  the  full  price  has  not  been 
paid,  in  the  event  of  the  insolvency  of  the  consignee,  is  technical^ 
termed  the  right  of  stopping  in  transitu.  The  doctrine  of  stopping 
in  transitu  owes  its  origin  to  courts  of  equity  (a),  but  it  has  since 
been  adopted  and  established  by  a  variety  of  decisions  in  courts  of 
law,  and  is  now  regarded  with  favour  as  a  right  which  those  courts 
are  always  disposed  to  assist.  This  right  is  paramount  to  any  lien 
against  the  purchaser  (6).  The  following  cases  will  illustrate  the 
nature  of  this  right.  B.  at  London,  gave  an  order  to  A.  at  Liver- 
pool, to  send  him  a  quantitv  of  goods  (c).  A.  accordingly  shipped 
the  goods  on  board  a  ship  tnere,  whereof  the  defendant  was  master, 
who  signed  a  bill  of  lading  to  deliver  them  in  good  condition  to  B. 
in  London.  The  ship  arrived  in  the  Thames,  but  B.  having  become 
a  bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the  freight  was 
tendered.  It  appeared,  by  the  plaintiffs'  witnesses,  that  no  par- 
ticular ship  was  mentioned,  whereby  the  goods  should  be  sent,  in 
which  case  the  shipper  is  to  be  at  the  risk  of  the  perils  of  the  seas. 
An  action  on  the  case,  upon  the  custom  of  the  r^m,  having  been 

(a)  See  jyAguila  v.  Lambert  ^  9th  June,  (c)  AsHgneea  o/BurghaU,  Bankrwqpt^  t. 

1761 ;  2  Eden,  75,  and  Amb.  399,  S,  C,  Howard,  London  Sittings  after  Hil.  T.  32 

where  the  doctrine  was  first  recognized.  Geo.  II.,  coram  Lord   MantflM,  C.  J., 

(&)  Morley  v.  Hay,  3  Man.  &  Ry.  396.  1  II.  Dl.  366,  n. 
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brought  against  the  defendant  as  a  carrier,  Lord  Mansfield^  was  of 
opinion  that  the  plaintiffs  were  not  entitled  to  recover ;  and  said,  he 
had  known  it  several  times  ruled  in  Chancery,  that  where  the  con- 
signee becomes  a  bankrupt,  and  no  part  of  the  price  has  been  paid, 
it  was  lawful  for  the  consignor  to  seize  the  gooas  before  they  come 
to  the  hands  of  the  consignee  or  his  assignees ;  and  that  this  was 
ruled,  not  upon  principles  of  equity  only,  but  the  laws  of  property. 
The  plaintiffs  were  nonsuited.  The  right  of  stopping  in  transitu 
does  not  proceed  on  the  ground  of  rescinding  the  contract,  but,  in 
the  language  of  Lord  Kenyon^  it  is  an  equitable  lien  adopted  by  the 
law,  for  the  purposes  of  substantial  justice.  Hence  tne  circum-. 
stance  of  the  vendee  having  paid  in  part  for  the  goods  {d)  will  not 
defeat  the  vendor's  right  of  stopping  them  in  transitu ;  the  vendor 
has  a  right  to  retake  them,  unless  the  full  price  of  the  goods  has 
been  paid ;  and  the  only  operation  of  a  partial  payment  is  to  dimi- 
nish the  lien,  pro  tanto.  The  unpaid  vendor  may  stop  in  transitu 
before  the  goods  come  to  the  hands  of  the  vendee's  factor,  although 
the  factor  has  the  bill  of  lading,  indorsed  to  order,  in  his  hands,  and 
IS  under  acceptance  to  the  vendee  on  a  general  account ;  wherefore, 
in  such  case,  where  the  vendee  became  bankrupt,  and  the  factor 
also  became  bankrupt,  and  the  messenger  under  the  factor^s  com- 
mission, upon  the  arrival  of  the  ship,  went  on  board  and  seized  the 
cargo,  the  agent  of  the  vendor  having  previously  given  notice  to  the 
captain  to  deliver  the  cargo  to  him,  and  the  captain  having  agreed 
thereto ;  it  was  holden  («),  that  the  trover  would  lie  by  the  vendor 
against  the  assignee  of  the  bankrupt  factor. 

The  cases  which  have  been  decided  on  this  subject  may  be 
arranged  under  the  following  divisions: — 1st,  Who  shall  be  con- 
sidered as  capable  of  exercising  the  right  of  stopping  in  transitu ; 
2ndly,  Under  what  circumstances  the  transitus  shall  be  considered 
as  continuing  ;  3rdly,  When  the  transitus  shall  be  considered  as 
determined ;  and,  lastly,  Where  the  right  of  the  vendor  has  been 
defeated  by  the  negotiation  of  the  bill  of  lading. 

1.  Who  shall  he  considered  as  capable  of  exercising  the  Right  of 
Stopping  in  Transitu, — As  to  the  first  division,  I  am  aware  of  two 
cases  only,  in  which  the  subject  has  been  brought  under  the  con- 
sideration of  the  court;  viz,<,FeiseY.Wray^S  East,  93;  and  Siffken 
V.  Wrat/y  6  East,  371.  From  these  cases  it  may  be  collected,  that 
if  the  party  exercising  the  right  stand  in  the  relation  of  vendor, 
quoad  the  bankrupt  or  insolvent,  it  is  sufficient ;  but  that  a  mere 
surety,  for  the  price  of  the  goods,  is  not  entitled  to  stop  them  in 
transitu.  The  case  of  Feise  v.  Wray  was  shortly  this.  B.,  a 
trader  in  England,  gave  an  order  to  C,  his  correspondent  abroad^ 

^    {d)  Hodgson  v.  Xoy,  7.  T.  R.  440,  re-       NicholU  v.  Hart^  5  C.  &  P.  179,  Tindai 

cognized  in  FeUe  v.  Wrayt  3  East,  93,      C.  J. 

and  if^fra,    cited    and   distingnished   in  (e)  Patten  v.  T%onq>9on,  5  M.  &  S.350. 
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to  purchase  a  quantity  of  goods  for  him  (/)•     C.  bought  the  goods 

aocordingly  of  another  merchant,  (who  was  a  stnuofler  to  B.  and 

had  not  any  account  or  correspondence  with  hini9)and  shamed  them 

on  board  a  general  ship,  on  the  account  and  risk  of  B. ;  Uie  bill  of 

lading  was  filled  up  to  the  order  of  B. ;  C.  drew  bills  of  exchange 

on  B.  for  the  price  of  the  goods,  including  also  a  charge  for  oom- 

mission.     These  bills  were  accepted,  but  not  paid ;  for,  before  the 

goods  arrived,  B.  became  a  bankrupt ;  whereupon  C.  anthoiued  his 

agent  in  England  to  obtain  possession  of  the  goods  on  their  arrival, 

v^ch  he  did  accordingly.    An  action  of  trover  having  been  faroiUEbt 

by  the  assignees  of  B.  against  the  agent  of  C,  to  recover  the  Ymm 

of  the  ffoods ;    it  was  contended,  on  the  part  of  the  plaintifBs  thrt 

the  right  of  stopping  in  transitu  did  not  attach  between  B*  and  C; 

that  3.  must  be  considered  as  the  principal  for  whom  the  goods 

were  originally  purchased,  and  that  C.  was  only  his  factor  or  ageoti 

purchasing  them  on  his  account ;    and  that  the  right  of  stopping  in 

transitu  did  in  point  of  law  apply  solely  to  the  case  of  venocv  and 

vendee ;  but,  per  Lawrence^  J .,  ^^  If  that  were  so,  it  would  neailT 

put  an  end  to  the  application  of  that  law  in  this  country ;  for  I 

believe  it  happens,   for  the  most  part,  that  orders  come  to  the 

merchants  here,  from  their  correspondents  abroad,  to  purchase  and 

ship  certain  merchandize  to  them ;  the  merchants  here,  upon  the 

authority  of  those  orders,  obtain  the  goods  from  those  whom  they 

deal  with ;  and  they  charge  a  commission  to  their  correqKmdents 

abroad,  upon  the  price  of  the  commodity  thus  obtained.      It  nem 

was  doubted  but  that  the  merchant  here,  if  he  heard  of  the  failnxe 

of  his  correspondent  abroad,  might  stop  the  goods  in   transitu. 

But,  at  any  rate,  this  is  a  case  between  vendor  and  vendee;  for 

there  was  no  privity  between  the  original  owner  of  the  goods  and 

the  bankrupt ;  but  the  property  may  be  considered  as  having  been 

first  purchased  by  C,  and  again  sold  to  B.  at  the  first  price,  with 

the  addition  of  his  commission  upon  it.     He  then  became  the  vendor 

as  to  B.,  and  consequently  had  a  right  to  stop  the  goods  in  transitu, 

unless  he  is  estopped  by  the  circumstance  of  B.  having  accepted 

bills  for  the  amount ;   which  bills,  it  is  contended,  may  be  proved 

under  B.'s  commission,  and  are  equivalent  at  least  to  part  payment 

of  the  goods :  but  it  was  decided,  in  Hodgson  v.  Lov^  7  T.  R.  440, 

that  part  payment  for  the  goods  does  not  conclude  the  right  to  stop 

in  transitu  ;  it  only  diminishes  the  vendor's  /ten,  pro  tanto,  on  the 

goods  detained.      Then,  having  lawfully  possessed  himself  of  them, 

he  has  a  lien  on  them  till  the  whole  price  be  paid,  which  cannot 

therefore  be   satisfied   by  showing  a   part  payment  only.      It  is 

possible  that  part  payment  may  be  obtained  by  proving  the  bills 

under  B.'s  commission  ;  but  if  the  loss  must  fall  on  one  side  or  the 

other,  the  maxim  applies,  "  Qui  prior  est  tempore  potior  est  jure." 

The  court  were  of  opinion,  that  the  assignees  were  not  entitled  to 

(/)  Fei$e  v.  Wray,  3  Ettt,  93. 
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xeoover.  Since  tibis  case  it  has  been  holden  (g)  that  a  eonaignor  of 
goods,  who  has  received  the  acceptance  of  the  consignee  for  part  of 
the  goods,  may  stop  them  in  transitu  on  the  consignee's  insolvency, 
and  retain  possession  of  them  without  tendering  back  tiie  bill. 

The  facts  of  the  case  in  Siffken  v.  Writy  were  as  follow : — B.^  a 
trader  in  London,  ordered  goods  to  be  shipped  to  him  by  G.  (A)  his 
correspondent  at  Dantzic,  with  directions  to  C.  to  dmw  for  ths 
amount  on  D.  at  Hamburgh  (who  had  agreed  to  accept  the  bil]% 
upon  receiving  a  commission  on  the  amount),  and  to  transmit  the 
bills  of  lading  and  invoices  to  D.,  who  was  to  forward  them  to  B.  in 
London.  The  goods  were  shipped,  D.  accepted  the  bills,  and  (m 
the  receipt  of  the  bills  of  lading,  transmitted  the  same,  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed,)  to  B.  in 
London,  who  received  them,  together  with  the  invoices  and  letter 
of  advice,  five  days  after  he  had  committed  an  act  of  bankruptcy. 
D.'s  acceptances  were  afterwards  dishonoured,  whereby  C.  was 
obliged  to  take  up  the  bills  of  exchange.  J.  S.,  the  agent  of  D.  in 
England,  procured  from  B.  the  bills  of  lading,  upon  an  undertaking 
that  he  would  dispose  of  the  goods,  on  their  arrival,  to  the  best 
advantage,  and  apply  the  proceeds  to  the  discharge  of  the  bills 
drawn  against  them.  J.  S.,  having  obtained  possession  of  the 
goods,  sold  them,  and  paid  the  proceeds  into  the  Court  of  Ghanceiy, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be  brougnt 
by  the  assignees  of  B.  against  J.  S.  C,  having  been  apprized  of 
what  had  l^en  done  by  J.  S.,  wrote  a  letter,  signifying  his  i4)proba- 
tion  of  J.  S.'s  conduct,  and  therein  claimed  the  proceeds.  The 
action  directed  by  the  Court  of  Chancery  having  been  brought,  tiie 
Court  of  B.  R.  were  of  opinion,  that  the  assignees  of  B.  were  en- 
titled to  the  proceeds :  for,  1st,  D.  did  not  stand  in  the  relation  of 
vendor  of  these  goods  quoad  the  bankrupt,  but  was  a  mere  suro^ 
for  the  price  of  the  goods,  and,  consequently  he  was  not  entitled  to 
stop  them  in  transitu ;  2ndly,  althou^  C.  was  the  vendor  of  the 
goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in  this  trans* 
action,  not  having  received  any  authority  from  C.  until  after  he  had 
obtained  possession  of  the  goods ;  but,  supposing  him  to  have  been 
tile  agent  of  C.  before,  yet  there  was  not  any  adverse  takinff  pos- 
session of  the  goods,  inasmuch  as  they  had  been  taken  under  an 
amicable  agreement  with  B.  after  his  bankruptcy. 

There  is  no  distinction  with  reference  to  the  right  of  stoppage  in 
transitu  between  the  seller  of  goods  of  which  the  property  is  in  the 
vendor,  and  the  seller  of  the  interest  which  he  has  in  a  contract  for 
the  delivery  of  goods  to  him  (i). 

2.  Under  what  Circumstances  the  Transitus  shall  be  considered 

(jSi)  Edwardt  y.  Brewer,  2  M.  &  W.  (0  Per  Tbidalt  C.  J.,  deHTcring  judg- 

375,  recognizing  FeUe  t.  Wray,  ment  of  oomt  in  Jmkyne  t.  Uebomef  C.  P. , 

(A)  S^em  and  anotlUr,  Ateignne  qf  June  29,  1844. 
Brftwne,  Bankrupt^  y.  Wray,  6  East,  371. 
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as  continuing. — ^As  to  the  second  division,  under  what  circumstanoes 
the  transitus  shall  be  considered  as  continuing,  the  cases  are  more 
numerous  than  in  the  last  division ;  and  as  they  depend  in  great 
measure  on  their  own  special  circumstances,  it  will  be  necessary  to 
state  them  at  some  length.     The  first  in  order  of  time  is  Stokes  v. 
La  Riviere^  cited  in  3  T.  R.  466,  and  more  correctly  by  Lawrence, 
J.,  in  Bothlingk  v.  Inglis^  3  East,  397.     Messrs.  Duhem,  of  Lisle, 
who  had  just  arrived  in  London,  applied  to  the  plaintiff  (a  ribbon- 
weaver)  for  a  quantity  of  ribbon.     The  plaintiff  having  received  a 
favourable  account,  by  the  defendants,  of  Duhem*s  circumstances, 
packed  up  goods  to  a  lar^  amount,  and  delivered  them  to  the 
defendants  to  be  forwarded  to  Lisle.      These  goods,  with  others 
purchased  in  like  manner  of  another  tradesman  of  the  name  of 
Twigge,  were  forwarded,  on  or  about  the  12th  of  May,  to  the 
defendants'*  correspondent  at  Ostend,  with  directions  to  send  them 
to  the  order  of  Messrs.  Duhem.     On  the  receipt  of  the  goods,  viz. 
on  the  29th  of  May,  the  defendants'  correspondents  at  Ostend  wrote 
to  the  Duhems  an  acknowledgment,  and  that  they  waited  their  di- 
rections.    On  the  12th  June,  the  Duhems  stopped  payment;  and, 
by  an  instrument  signed  the  13th  of  August,  consented  to  Twigm's 
taking  back  his  goods.     But  Messrs.  Duhem  not  having  fulled 
some  engagement  with  the  defendants,  and  being  considerably  in- 
debted to  them,  the  defendants  countermanded  the  order  they  had 
given  to  their  correspondents  at  Ostend,  as  to  the  delivery  of  the 
goods,  by  letter  of  the  31st  May,  and  directed  them  to  luter  the 
marks  and  deliver  them  to  their  order,  which  was  accordingly  done ; 
and  they  were  afterwards  disposed  of  in  satisfaction  of  the  defen- 
dants'* demand  upon  Messrs.  Duhem  ;  they  contending  that,  imme- 
diately upon  the  delivery  of  the  goods  by  the  plaintiff  to  them,  the 
property  vested  in  Messrs.  Duhem,  and  that  they,  the  defendants, 
had  a  right  to  detain  them.     Lord  Mansfield  said,  "  No  point  is 
more  clear,  than  if  goods  are  sold,  and  the  price  not  paid,  the  seller 
may  stop  them  in  transitu ;  I  mean  in  every  sort  of  passage  to  the 
hands  of  the  buyers.    There  have  been  a  hundred  cases  of  this  sort ; 
ships  in  harbour,  carriers,  bills,  have  been  stopped.    In  short,  where 
the  goods  are  in  transitu,  the  seller  has  that  proprietary  lien.     The 
goods  are  in  the  hands  of  the  defendants  to  be  conveyed;  the  owner 
may  get  them  back  agam." 

In  Hunter  and  another^  Assignees  of  Blanchard  and  Lewis^  v. 
Beal^  cited  3  T.  R.  466,  an  action  of  trover  was  brought  for  a  bale 
of  cloth,  which  was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield, 
to  the  defendant,  who  was  an  innkeeper,  directed  for  the  bankrupts, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a  bale  was 
arrived  for  them :  and  Steers  and  Co.  at  the  same  time  sent  them 
a  bill  of  parcels  by  the  post,  the  receipt  of  which  they  acknowledged, 
and  wrote  word  that  they  had  placed  the  amount  to  the  credit  of 
Steers  and  Co.  The  bankrupts  gave  orders  to  the  defendant's  book- 
keeper to  send  the  bale  down  to  the  Galley  Quay,  in  order  to  ship 
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it  on  board  the  Union,  to  be  carried  to  Boston.  The  defendant 
accordingly  sent  the  bale  to  the  Quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  afterwards,  a 
clerk  of  the  bankrupts  went  to  the  defendant's  warehouse,  when  the 
defendant  asked  him  what  was  to  be  done  with  the  bale  in  question, 
and  was  ordered  to  keep  it  in  his  custody  till  another  ship  sailed, 
which  would  happen  in  a  few  days.  The  bankruptcy  happened  soon 
afterwards ;  and  Messrs.  Steers  and  Co.  sent  word  to  the  defendant 
not  to  let  the  bale  out  of  his  hands  :  accordingly,  when  the  bank- 
rupts applied  for  it,  he  refused  to  deliver  it  up.  Lord  Mansfield 
was  clearly  of  opinion,  that  though  the  goods  might  be  l^;ally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this  purpose 
there  must  be  an  absolute  and  actual  possession  by  the  bankrupts, 
or  (as  his  lordship  expressed  it,)  they  must  have  come  to  the  corp(h 
ral  touch  of  the  vendees ;  otherwise  they  may  be  stopped  in  transitu ; 
a  delivery  to  the  third  person,  to  convey  them,  is  not  sufficient. 
The  preceding  case  of  Hunter  v.  BeaU  ^as  much  commented  upon 
by  Lord  Ellenborough^  in  Dixon  v.  Baldwen^  5  East,  184  (k).  The 
impression  on  his  lordship^s  mind  appears  to  have  been  against  the 
determination.  His  words  are  these :  "  As  to  Hunter  v.  J3eal,  in 
which  it  is  said,  that  the  goods  must  come  to  the  corporal  touch  of 
the  vendees,  in  order  to  oust  the  right  of  stopping  in  transitu^  it  is  a 
figurative  expression,  rarely,  if  ever,  strictly  true.  If  it  be  predi- 
cated of  the  vendee^s  own  actual  touch,  or  of  the  touch  of  any  other 
person,  it  comes  in  each  instance  to  a  question,  whether  the  party 
to  whose  touch  it  actually  comes,  be  an  agent  so  far  representing 
the  principal,  as  to  make  the  delivery  to  him  a  full,  effectual,  and 
final  delivery  to  the  principal,  as  contradistinguished  from  a  delivery 
to  a  person  virtually  acting  as  a  carrier,  or  mean  of  conveyance  to 
or  on  the  account  of  the  principal,  in  a  mere  course  of  transit 
towards  him.  I  cannot  but  consider  the  transit  as  having  been 
once  completely  at  an  end  in  the  direct  course  of  the  goods  to  the 
vendee ;  t.  e.  when  they  had  arrived  at  the  innkeeper^s,  and  were 
afterwards,  under  the  immediate  orders  of  the  vendee,  thence 
actually  launched  again  in  a  course  of  conveyance  from  him,  in  their 
way  to  Boston ;  bemg  in  a  new  direction  prescribed  and  communi- 
cated by  himself.  And  if  the  transit  be  once  at  an  end,  the  delivery 
is  complete,  and  the  transitus  for  this  purpose  cannot  commence  de 
novo,  merely  because  the  goods  are  again  sent  upon  their  travels 
towards  a  new  and  ulterior  destination. '  In  Hunt  and  others,  As- 
signees of  Bennet  and  Heaven,  v.  Ward,  cited  in  3  T.  R.  467,  where 
goods  had  been  sent  by  orders  from  the  vendee  to  a  packer ;  the 
packer  was  considered  as  a  middle  man  between  the  vendor  and 
vendee :  and,  therefore,  the  court  held  they  might  be  stopped  in 
transitu,  on  the  bankruptcy  of  the  vendee.  So  where  A.  sold  goods 
to  B„  and,  according  to  B.'s  directions,  sent  them  to  C,  a  whar- 

{k)  Dixon  7.  Baldwen  was  recognized  in  Weniworth  ▼.  Outhwaite,  10  M.  &  W.  436. 
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finger  (0,  to  be  by  him  forwarded  to  B.;  it  «m  faiddeo,  thafcidiik 
they  were  in  C/s  huids,  they  mi^t  be  stopped  fay  A.»  beeftoae  the^ 
were  merely  at  a  stage  upon  their  transit,  and  <^Hild  not  ba  oon» 
dcnred  as  having  arrived  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at  liw^t^ 
pool,  by  a  ship  chartered  on  account  of  B.  (si).  The  captain  aigned 
three  bills  of  lading,  as  usual,  one  of  which  was  sent  to  B.  BsAve 
the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On  the  ship's  aiiiint 
at  L.,  she  was  ordered  to  perform  quarantine.  Pending  the  qa»> 
rantine,  one  of  the  assignees  of  B.  went  on  board  the  vessel,  clsinMid 
the  cargo  as  belonging  to  the  bankrupt,  and  put  two  parsons  on 
board  with  a  view  of  keeping  possession.  A  few  days  afbsr,  bat 
before  the  expiration  of  the  quarantine,  the  plaintiff's  agent  scHTVsd 
a  notice  of  the  bankruptcy  on  the  captain  of  the  vessel,  and  t^^^mmA 
the  goods  on  behalf  of  the  plaintiff;  a  similar  notice  was  ssnred  on 
tile  assignees,  the  defendants.  It  was  contended,  that  the  princi- 
palis right  to  stop  in  transitu  was  completelv  at  an  end  when  the 
consignee  had  got  possession,  by  any  means,  oi  the  goods  consigned : 
tiiat  the  consignee  might  have  met  the  vessel  at  sea  on  her  voyags, 
and  have  taken  possession  by  virtue  of  the  first  bill  of  lading  ;  whioh 
possession,  they  contended,  would  be  complete  to  divest  any  right 
the  consignor  might  have  to  stop  the  goods  in  transitu :  bat  Lotd 
Kexyon  was  of  opinion,  that  this  was  a  stopping  in  tranaitn  sniB-' 
eient  to  maintain  the  action  :  his  lordship  said,  that  in  order  to  ffiie 
the  consignee  a  right  to  claim  by  virtue  of  possession,  it  should  be 
a  possession  obtained  by  the  consignee,  on  the  completion  of  the 
voyage ;  that  the  case  put,  that  the  consignee  had  a  right  to  go 
out  to  sea  to  meet  the  ship,  could  not  be  supported,  as  it  might  go 
the  length  of  saying  that  the  consignee  might  meet  the  vessel 
coming  out  of  the  port,  from  whence  she  had  been  consigned,  and 
that  that  should  divest  the  property  out  of  the  consignor  and  v«st  it 
in  himself,  which  was  a  position  not  to  be  supported  (n\  as  theie 
would  be  then  no  possibility  of  any  stoppage  in  transitu  at  alL 
That  in  the  present  case  the  voyage  was  not  completed,  till  riie  had 
performed  quarantine,  till  which  time  she  was  is  tranntu  ;  and  as 
the  plaintiff's  agent  had  given  notice,  and  claimed  the  cargo  before 
the  completion  of  the  voyage,  he  was  of  opinion  that  the  plaintiff 
had  stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.  The  Court  of  B.  R.,  on  a  motion  for  a 
new  trial,  confirmed  the  opinion  given  by  Lord  Kenyan.  The  like 
judgment  was  given  in  the  case  of  Northey  and  anotlur^  As9ignm$ 
of  Inland  and  another,  v.  Field,  2  Esp.  N.  P.  C.  613.  There  a 
quantity  of  wine  was  consigned  to  B.  After  the  arrival  of  the 
vessel,  aboard  which  the  wine  in  question  had  been  flipped,  bat 
pending   the   twenty   days  allowed  for  payment  of  the  duty,    & 

(/)  Smith  and  another  v.  Gottf  1  Campb.       Esp.  N.  P.  C.  240. 
282.  (n)  But  see  2  Bos.  &  PuL  461. 

(«)  Hoist  Y.  Poumai  and  an^tAtr,    1 
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became  a  bankrupt.  After  the  expiration  of  the  twenty  days  the 
wine  was  removed  into  the  kins^s  cellar,  where  by  the  excise  kw  it 
k  allowed  to  remain  three  months :  during  which  time  the  owner  may 
have  the  wine  on  paying  the  duty,  warehouse-room,  be  :  but  if  not 
paid  at  the  end  of  the  three  months,  the  wine  is  sold.  The  day 
before  the  expiration  of  the  three  months,  the  agents  of  the  con- 
sisnors  applied  for,  and  endeavoured  to  obtain,  possession  of  the 
wme,  but  in  vain.  The  wine  was  sold,  and  the  promice  paid  into  the 
hands  of  a  broker.  An  action  having  been  brought  by  the  assignees 
of  the  bankrupt,  who  claimed  the  produce.  Lord  Kenj^  was  of 
opinion,  that  they  were  not  entitled  to  recover ;  observing,  that  the 
courts  of  late  years  had  inclined  much  in  favour  of  the  power  of  the 
consignor  to  stop  his  goods  in  transitu^  it  was  a  leaning  to  the 
furtherance  of  justice.  Lord  Hardwicke  had  been  of  opimon,  that 
in  order  to  stop  goods  in  transitu,  there  must  be  an  actual  possesaicm 
of  them  obtained  by  the  consignor,  before  they  come  to  the  hands 
of  the  consignee ;  but  that  rule  has  since  been  relaxed ;  and  it  was 
now  held,  that  an  actual  possession  was  not  necessary,  that  a 
claim  was  sufficient,  and  to  that  rule  he  subscribed.  In  the  present 
case,  the  bankrupt  had  no  title  to  the  actual  possession,  until  the 
duties  were  paid — until  then  they  were  quasi  in  custodid  legis; 
before  the  sale,  the  agent  for  the  consignors  claimed,  and  endea- 
voured to  ^et  possession ;  that  was  a  sufficient  stopping  in  transiisi^ 
in  his  opinion,  to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter  from 

A.  (o),  who  agreed  to  deliver  it  to  D.,  a  carrier.  B.  desired  that 
it  might  be  marked  with  the  initials  of  C,  his  brother's  name,  to 
whom  he  usuallv  sent  his  butter  consigned  for  sale  on  his  own 
account,  and  which  initials  B.  had  constantly  used  for  some  yean 
upon  such  consignments.  The  butter  was  delivered  by  the  vendois 
to  D.,  the  carrier  agreed  on,  who  was  desired  by  B.  to  forward  it 
as  usual  to  a  wharfinger  usually  employed  by  B.,  at  Stockton,  to  be 
by  him  shipped  for  London.  It  was  stated  in  the  case,  that  D., 
entered  the  butter  in  his  way-bill  in  the  name  of  B.,  and  carried  it 
on  his  account,  the  vendor  telling  him  that  B.  was  to  pay  the  car* 
riage.  He  carried  the  firkins  as  far  as  Bowes,  where  he  delivered 
them  to  E.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill ;  E.  proceeded  with  them  to  Stockton,  and  there 
delivered  them  to  the  wharfinger,  who  had  general  directions  from 

B.  to  send  to  C,  his  brother  in  London.  The  wharfinger  imme- 
diately wrote  to  B.  acknowledging  the  receipt  of  the  butter,  and 
also  to  C,  and  acquainted  the  hitter  with  the  name  of  the  ship  by 
which  the  butter  was  to  be  forwarded  to  London.  Before  the 
butter  reached  London,  B.  and  C.  became  bankrupts,  and  the 
defendant,  as  agent  of  the  seller,  got  possession  of  the  butter  on  its 
arrival  in  the  nver.     In  an  action  brought  by  the  assignees  of  B., 

(o)  Hodgtm  y.  £oy,  7  T.  R.  440. 
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ooe  of  the  r]uef!tiona  was.  whether  there  was  nav  sorfc  Aefiiar  to 
the  bankrupt  as  was  sufficient  to  divest  the  rendor'^  r^M  to  alop 
in  tratuitti.     It  was  contended  on  the  part  of  the  defendant,  tfat 

them  woH  not ;  that  tlie  delivery  to  D.,  in  the  first  iBsEanee,  wmA 
afterwards  that  by  him  to  E.,  and  by  E.  to  the  iHiarfinger,  woe 
all  deliveries  made  to  them  in  the  capacity  of  rommoa  nuners,  and 
not  as  private  agents  of  the  bankrupt.  The  drcumstaDce  ot  the 
bankrupt  desiring  D,  to  carry  the  goods  to  the  wharfinger  as  VBud 
could  not  varj-  the  nature  of  the  agency.  But  sapposing  it  did,  and 
that  it  amounted  to  the  appointment  of  the  wharfinger  as  a  B^eoal 
carrier  named  fay  the  vendee,  that  would  not  alter  the  vendor'a 
right  to  stop  in  transitu  (1) ;  that  BulUr,  J.,  had  expresslv  eaid  is 
EtlU  V.  Hunt,  3  T.  R.  469,  that  that  would  make  no  dMerenee, 
and  tiuit  till!  ca»e  of  Stokes  v.  La  Rhlere,  where  the  rigfat  was 
allowed,  was  a  case  of  delivery  to  a  particular  carrier ;  and  as  to 
tiio  mark  on  the  gofxls,  that  was  not  for  the  purpose  of  taking 
posaesaion  of  them,  an  in  EUit  v.  Hunt,  but  men^Iy  as  a  direetioo 
to  whom  they  were  to  be  sent.  The  court  were  of  opinioa,  that 
the  defendant  was  entitled  to  stop  the  goods  tn  transitu.  Lord 
Ellenborougk,  adverting  to  the  preceding  ease,  in  IHxon  v.  Batd- 
iccn,  5  East,  186,  observed,  "that  it  was  a  clear  case  of  transit 
uncompleted ;  for  the  butter  purchased  in  Cumberland  was  proceed- 
ing through  different  stages  of  country  conveyance  to  the  purchaser 
in  London,  but  before  it  reached  the  place  of  its  destination,  it  was 
stopped."' 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave  orders 
to  the  ])]aintifl8  to  send  the  goods  in  question  to  him  from  London, 
but  did  not  direct  that  ihey  should  be  sent  by  any  particular 
ship  (_;)}  ;  liis  orders  were,  that  they  should  be  sent  to  him  at 
Exeter,  to  be  forwarded  to  N.  T.  Tliey  were  accordingly  shipped, 
arrived  at  Exeter,  and  were  put  into  the  hands  of  the  wharfinger 
to  be  forwarded  to  their  journey's  end.  In  the  books  of  the  whuf- 
inger  they  were  put  to  the  account  of  B.  as  the  person  to  whom 
they  were  directed,  and  he  was  considered  as  the  wharfinger's  pay- 
master. In  this  state  of  things  a  letter  was  received  by  the  puin- 
tiffi,  in  which  the  vendee  said,  that  his  situation  was  such  that  be 

(p)  mtU  t.  Ball.  2  Bo9.  &  PoL  457. 


(1)  It  seems,  howerer,  that,  if  a  person  be  in  the  habit  of  using  the 
warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  repository  of  his 
goods,  and  dispose  of  them  there,  the  journey  would  be  considered  as  at 
an  end  when  the  goods  arrived  at  such  warehouse.  Per  Chambre,  J., 
Richardson  v.  Got*,  3  Bos.  &  Pul.  \27-  And  Lord  AlvanUy  expressed  his 
concurrence  in  that  opinion  in  Seott  v.  Pettit,  3  Bos.  &  Pul.  469,  cited  by 
BayUy,  J.,  in  Fatter  v.  Frampton,  6  B.  &  C.  109,  and^M(,  p.  1287.  See 
WentKorth  t.  Outhoaitt,  10  M.  &  W.  -136. 
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should  not  receive  the  goodsi  and  that  they  might  take  them  back 
again,  if  they  thought  proper.  The  plainti%,  immediately  on  the 
receipt  of  this  letter,  sent  to  the  wharfinger,  and  forbade  him  to 
deliver  them  according  to  the  direction.  The  wharfinger  promised 
not  to  deliver  them  until  he  could  do  so  with  safety,  notwithstand- 
ing  which  he  afterwards  delivered  them  to  the  assignees  of  B.  The 
question  was,  whether  the  goods,  in  the  hands  of  the  wharfinger, 
were  in  such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  point  of  fact  the 
goods  had  been  stopped  in  transitu ;  for,  although  there  had  not 
been  any  corporal  touch,  yet  that  took  place  which  was  equivalent 
to  it.  The  plaintifis  gave  notice  to  the  wharfinger  and  demanded 
the  goods  as  their  property ;  and  the  wharfinger  undertook  not  to 
deliver  them  until  he  was  certain  of  a  safe  delivery.  Chambre^  J., 
added,  that  there  was  another  point,  however,  upon  which  he  had 
entertained  some  doubt.  The  vendor  did  not  get  possession  of 
these  goods  by  his  own  diligence  and  care,  or  in  consequence  of 
casual  information,  but  through  the  intervention  of  the  bankrupt 
himself,  eight  days  after  the  act  of  bankruptcy  committed.  That 
circumstance  raised  some  doubt  in  his  mind ;  since  it  appeared  that 
the  bankrupt  had  thereby  given  a  preference  to  the  plaintifiis  over 
the  rest  of  his  creditors.  But  still,  upon  the  whole,  he  was  inclined 
to  agree  with  the  rest  of  the  court :  that  he  was  not  fond  of  multi- 
plying small  distinctions;  and  thought  that  too  many  had  been 
already  taken,  and  the  general  inconvenience  would  not  be  very 
great,  since  many  cases  of  this  kind  were  not  likely  to  arise,  ti 
seemed,  indeed,  that  there  would  be  a  certain  degree  of  discretion 
vested  in  the  bankrupt,  since  he  would  be  empowered  to  accept 
goods  which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consimor,  to  stop  them  in  transitu.  But,  as  no 
fraud  appeared  to  have  oeen  committed  on  the  part  of  the  plaintiffs 
in  this  case,  he  was  inclined,  on  this  point,  as  well  as  the  others, 
though  not  without  some  doubt,  to  concur  with  the  rest  of  the 
court. 

It  only  remains  to  observe,  that  where  the  right  of  stopping  in 
transitu  vests  in  the  consignor,  it  cannot  be  divested  by  any  claim 
made  upon  the  goods  in  their  transit  by  a  creditor  of  the  consignee, 
as,  e.  g,^  by  process  of  foreign  attachment  at  the  suit  of  such 
creditor  {q)  ;  or  by  a  common  carrier,  claiming  to  retain  the  goods 
as  a  lien  for  his  general  balance  due  from  the  consignee  (r) ;  for 
the  vendor's  right  of  stopping  in  transitu  is  the  elder  and  prefer- 
able lien. 

If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them 
in  transitu^  by  mistake  delivers  them  to  the  vendee,  the  sale  is 
nevertheless  rescinded,  and  the  vendor  may  bring  1xover(«)  for 

{q)  Smith  Y.  Go99, 1  Campb.  282.  (t)  UH  t.  Cowley,  7  Taunt.  169.     See 

(r)  Butler  y.  Wooleott,  2  Bos.  &  Pul.       Clay  t.  Harrieon,  10  B.  &  C.  106. 
N.  R.  64. 


liSO  STOPPAGE  IN  TRAWSITIT. 

tbem  agminsi  die  ^oddee;  and  althoi^  the  vendee  having  beeome 
a  bankrupt,  the  goods  have  passed  into  the  hands  of  Us  assignees, 
yet,  inasmuch  as  they  did  not  come  to  the  possession  of  the  bank- 
rupt, with  the  consent  of  the  true  owner,  they  are  not  in  the  order 
and  diq)osition  of  the  bankrupt  within  the  statute.  To  make  a 
notice  efiective  as  a  stof^wge  in  transiiu,  it  must  be  giv«i  to  the 
person  who  has  the  immediate  custody  of  the  goods ;  or  if  given  to 
the  principal,  whose  servant  has  the  custody,  it  must  be  given,  as  it 
was  in  iJtt  v.  Cawky^  at  such  a  time  and  under  such  circum- 
stances, that  the  principal  by  the  exercise  of  reasonable  diligence, 
may  communicate  it  to  his  servant  in  time  to  prevent  the  ddiveiy 
to  the  consignee  (ty  Although  goods  have  be»i  delivered  at  tlis 
packers  of  the  purchaser,  he  having  no  warehouse  of  his  own,  if  they 
were  to  be  paid  for  in  ready  money,  and  this  was  intimated  to  tlie 
packer  when  he  received  them,  they  may  still  be  stopped  tit  trok- 
$iiu  (a).  A  resale  of  goods  by  a  vendee,  and  payment  to  him,  does 
not  destroy  (x)  the  vendor's  right  of  stoppage  tit  transitu.  An 
order  sent  by  the  vendor  to  the  wharfinger  to  deliver  the  goods  to 
the  vendee,  is  sufficient  to  pass  the  property  to  the  vendee,  provided 
nothing  remains  to  be  done  but  to  make  the  delivery ;  but  if  any 
thing  remains  to  be  done,  e.  g.y  weighing,  &c.,  the  property  does 
not  pass  (y),  and  the  right  of  stoppage  tit  transitu  is  not  defeated 
until  that  be  done.  Where  goods  were  sold,  free  on  board,  and 
upon  their  shipment  the  agent  of  the  vendors  tendered  to  the  mate, 
(the  captain  being  absent,)  a  receipt  by  which  the  goods  were 
acknowledged  to  be  shipped  on  account  of  the  vendors,  which  the 
mate  kept,  but  refusea  to  si^,  and  on  the  following  day  signed 
bills  of  lading  to  the  orders  of  the  vendees  ;  it  was  holden  (z\  that 
the  transit  us  was  not  at  an  end,  but  that  on  the  insolvency  of  the 
vendees,  the  vendors  were  entitled  to  stop  the  goods.  So  where  A. 
delivered  a  quantity  of  iron  to  a  carrier  to  be  conveyed  to  B.,  the 
vendee  in  the  country,  and  the  carrier,  on  his  arrival  at  B.  s  pre- 
mises, landed  a  part  of  the  iron  on  his  wharf,  and  then,  finding  that 
B.  had  stojipod  payment,  reloaded  the  same  onboard  his  barge,  and 
took  the  whole  of  the  iron  to  his  own  premises ;  it  was  holden  (a), 
that  there  was  not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest 
the  consignor  of  his  right  to  stop  in  transitu,  the  s{)ecial  property 
remaining  in  the  carrier,  until  the  freight  for  the  whole  cargo  was 
either  tendered  or  paid,  or  until  he  had  done  some  act  showing 
that  he  assented  to  part  with  the  possession  of  the  goods,  without 
receiving  his  freight. 

The  transitus  is  not  at  an  end  until  the  c:oods  have  reached  the 

(/)  Per  Parke,  B.,  delivering  judgment  343.     See  Jonet  w  Jones,  8  M.  &  W.  431. 
of  court    in    Whitehead  v.  Anderson,    9  (y)    Withers  v.  Lys,  Holt's  N.  P.  C.  18  ; 

M.  &  W.  534.  4  Campb.  237,  .9.  C.     See  Lackingion  v. 

(«)  Loeschman  v.   Williams,  4  Campb.  Atherton,  8  Scott's  N.  R.  43,  recognizing 

181.  Dixon  V.  Yates,  5  B.  &  Ad.  313. 

(«)  Craven  v.  Ryder,  6  Taunt.  433,  re-  (*)  Ruck  v.  Hatfield,  5  B.  &  A.  6«. 

cognized  in  Dixon  v.  Yates,  5  B.  &  Ad.        (a)   Crawshay  v.  E  ades,  1  B.  &  C.  181. 
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place  named  by  the  buyer  to  the  seller,  as  the  place  of  their  deatin*- 
tion.  Goods  were  purchased  by  a  commission  agent,  at  Manchestw, 
for  A.,  to  be  sent  to  ZAsbon.  A.  had  no  warehouse  at  Manchester, 
and  the  vendor  delivered  the  goods  to  the  agent,  who  was  to 
forward  them  to  Lisbon :  it  was  holden  (6),  that  the  transitus  con- 
tinued until  the  goods  reached  Lisbon ;  and  that,  the  v^idee  havinff 
become  insolvent,  the  vendor  might  stop  the  goods  in  the  hands  ot 
the  agent.  So  where  the  shippers  acting  for  G.  purchased  and  paid 
for,  with  their  own  money,  flour  at  Stowton,  which  was  sent  by  a 
vessel  to  London,  and  the  invoice  forwarded  to  G.  A  manifest  of 
the  flour  was  also  forwarded  by  the  shippers  to  a  wharfinger  in 
London,  whose  practice  it  was  to  deliver  ffoods  to  the  consignee 
named  in  the  manifest,  upon  application,  and  till  application  to  f 
them  on  board  the  vessel;  if  not  applied  for  before  the  v< 
returned,  he  landed  them,  and  kept  them  in  his  warehouse  to  the 
order  of  the  shipper ;  if  the  goods  were  to  be  delivered  to  order, 
he  delivered  them  to  persons  producing  either  bills  of  lading  or  the 
shipper's  invoice.  O.  was  in  the  habit  of  having  flour  consigned  to 
him  at  the  wharf,  and  sometimes  sold  it  on  board,  sometimes  when 
it  was  landed,  and  kept  for  him  in  the  wharfinger's  warehouses.  The 
flour  in  question  arrived  at  the  wharf  on  the  12th  of  April,  but  waa 
not  landed  until  the  23rd ;  on  the  17th  of  April,  and  before  any  mp^ 
plication  by  G.,  who  had  become  bankrupt,  the  flour  was  clamied 
under  an  order  from  the  shippers,  it  was  holden  (c),  that  the  shippera 
might  stop  it  in  transitu ;  for  no  act  of  ownership  had  been  exer- 
cised over  it  by  G.,  no  invoice  or  bill  of  lading  had  been  produced  by 
him  or  anv  aeent ;  so  that  the  very  first  act  done  upon  the  flour, 
after  the  ship  s  arrival  at  the  wharf,  was  done  by  the  snipper,  before 
the  transit  to  the  hand  or  possession  of  the  vendee  was  complete. 
The  transitus  continues  (d)  until  the  goods  have  reached  their  ulti- 
mate destination  under  the  contract  of  sale,  or  the  vendee  has  given 
the  direction  to  the  goods.  Goods  were  consigned  to  A.,  to  be  deli- 
vered in  the  river  Thames ;  on  the  arrival  of  tne  vessel  in  the  river, 
the  captain  pressed  A.  to  have  them  landed  immediately ;  A.,  in  con- 
sequence, sent  B.  his  son  with  directions  to  land  them  at  a  wharf 
where  he  was  accustomed  to  have  goods  landed  for  him  and  kept 
until  he  carted  them  away  to  customers  in  his  own  carts ;  but  A. 
(being  then  insolvent)  at  the  same  time  told  B.  he  would  not  meddle 
with  the  goods,  that  he  did  not  intend  to  take  them,  and  that  the 
vendor  ou^ht  to  have  them.  The  goods  were,  by  B.'s  directiop, 
landed  at  the  wharf,  and  there  stopped  in  transitu  by  the  vendor :  in 
trover  for  the  goods,  by  the  assignees  of  A.  against  the  wharfinger ; 
it  was  holden  («),  that  the  declarations  so  made  by  A.  to  B.  were 

(b)  Coaien  y.  RaUttm,  6  B.  &  C.  422.       579. 

See  also  NiehoUn  y.  Le  Feuvre,  2  Bingb.  (d)  Morh^  y.Haif,  8  Mtt.  &  Ry.  896. 

N.  C.  81.  («)  Jmmm  v.  OHybi,  2  JL  *  W.  888, 

(c)  TSicker  y.  Humphrey,  4  Bingh.  618.  per  three  Bvoai,  AMmfwr^  C  B^  diM. 
See  also  Bartram  y.  Farebrotherf  4  Bingh. 
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admissible  in  evidence,  although  they  were  not  oommanieatedtotlie 
vendor  or  to  the  wharfinger,  and  that  they  showed  that  A.  had  not 
taken  possession  of  the  goods  as  owner ;  and,  therefore,  that  the 
transitus  was  not  detennined. 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  untfl  the 
goods  arrive  at  the  actual  or  constructive  possession  of  the  eoo- 
aignee  (  f)  ;  and  a  mere  demand  by  the  consignee,  without  any  deli- 
very, before  the  voyage  has  completely  terminated,  does  not  deprive 
the  consignor  of  his  right  of  stoppage.     Hence,  where  M.  pnrcfaMed 
lead  of  the  plaintiff  at  Newcastle,  without  specifying  any  phice  of 
delivery  ;  after  a  time  M.  desired  that  it  should  be  forwarded  to  him 
in  London,  and  plaintiff  gave  M.'^s  agent  at  Newcastle  an  order  on 
plaintiff 's  servant  for  its  delivery  ;  tne  agent  indorsed  the  order  to 
a  keolman,  who  received  the  lead  and  put  it  on  board  a  veasd  far 
London ;  the  vessel  arrived  on  the  21st  of  June,  and  defendants,  as 
wharfingers,  undertook  the  delivery  of  the  lead ;  M.  failed  on  that 
day;  on  the  23d  and  24th,  M.  demanded  the  lead  of  the  captain  of 
the  vessel,  who  refused  to  deliver  it,  though  the  freight  was  ten- 
dered, alleging  that  defendants  had  stopped  it  on  account  of  the 
failure  of  &I.     On  the  28th,  a  letter  arrived  from  plaintiff,  orderii^ 
the  lead  to  be  stopped  in  transitu ;  it  was  then  on  board  a  lighter 
belonging  to  defendants;  it  was  holden(^),  that  the  transitus  was 
not  at  an  end,  and  that  plaintiff  was  in  time  to  stop  the  lead.     The 
efiect  of  a  8top{)age  of  |)art  of  the  goods  contained  in  a  joint  con- 
tract, is  to  give  the  vendor  a  right  to  retain  the  part  actually  stopped 
in  transitu  till  he  is  paid  the  price  of  the  whole,  but  does  not  give 
him  a  ri^ht  to  retake  that  which  has  arrived  atitsjoumey'send(A). 

3.  Wlun  the  Transitus  mat/  he  considered  as  determined, — We 
now  pnu'ootl  to  tlio  thin!  division,  under  wliich  it  is  proposed  to 
arranufo  thosi*  onsivs  in  whicli  it  has  been  decidod  that  the  transitus 
was  conipli'to,  and  tho  doHvorv  of  sucli  a  nature  as  to  divest  the 
vend<u'*s  v'vj^xi  of  stoppinuj  in  transitu. 

Tho  fii*st  caso,  on  tliis  brancli  of  the  subject,  is  that  of  £Jllis  v. 
Hunt,  o  T.  K.  M)  K  tht^  facts  of  which  were  sliortlv  these  :  B.  ordered 
a  quantity  of  files  from  tho  j)laintitf,  a  manufacturer  at  Sheffield  ; 
the  files  woro  packtMl  in  a  cask,  and  sent  by  a  wacj^on,  directed  to 
B.  in  London.  Before  their  arrival  in  London,  1^.  became  a  bank- 
rupt. On  their  arrival  thoro,  the  pjoods,  while  they  remained  at 
the  inn,  wore  attached  by  a  creditor  of  the  bankrupt  by  process  of 
foreign  attaclnnent  ;  afterwards,  tlie  provisional  assignee  under  B/s 
commission  demanded  the  goods  from  the  carrier,  and  put  his 
mark  ui)on  the  cask,  but  did  not  take  tliem  awav.  A  few  davs 
afterwards,  the  plaintiff,  who  had  not  been  paid  for  his  goods,  wrote 

(/)  S<*e  judgment    of    Court    of    Ex-  508. 
chequer,  delivered  by   Parke,  R.,  White-  (h)  }rentirorth\,Outhwaite,lO}^l.SLW. 

head  v.  Anderton,  lo'  M.  &  W.  534.  430. 

{g)  Jackson  v.  Nichoi,  5   Bingh.  N.  C. 
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a  letter  to  the  carrier,  directing  him,  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse,  as  he  had  been  informed 
that  B.  had  become  a  bankrupt.     The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plaintiff  wrote 
to  countermand  the  delivery  of  them ;  before  that,  tne  provisional 
assiraee,  who  stood  in  the  place  of  the  bankrupt,  had  put  his  mark 
on  the  cask  (i)  :  when  the  goods  were  marked,  they  were  delivered 
to  the  commissioners  as  far  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could  not  then 
take  them  away.     Where  a  part  of  the  goods  sold  by  an  entire 
contract  has  been  taken  possession  of  by  the  vendee,  that  shall  be 
deemed  taking  possession  of  the  whole ;  but  the  rule  that  a  part 
delivery  in  point  of  law  operates  as  a  constructive  delivery  of  the 
whole,  is  confined  to  cases  where  the  delivery  of  part  is  intended  to 
be  a  delivery  of  the  whole  {k) ;  and  if  part  be  delivered  with  an 
intent  to  separate  that  part  from  the  rest,  it  is  not  an  inchoate 
delivery  of  the   whole  (/).      A.,  at  a  foreign  port  (m),   shipped 
goods  by  order  and  on  account  of  B.,  to  be  paid  for  on  a  future 
day,  and  bills  of  lading  were  accordingly  signed  by  the  master 
of  the  ship  ;  one  of  the  bills  was  immediately  transmitted  to  B., 
who,  before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  C. ;  after  the  arrival  of 
the  ship,  and  delivery  of  part  of  the  ^oods  to  the  agent  of  C,  B. 
became  bankrupt,  without  having  paid  A.  the  price  of  the  ffoods. 
It  was  holden,  that  the  transitus  was  ended  by  the  part  delivery, 
which  must  be  taken  to  be  a  delivery  of  the  whole,  there  appearing 
no  intention,  either  previous  to,  or  at  the  time  of  the  delivery,  to 
separate  part  of  the  cargo  from  the  rest.      So  where  a  number  of 
bales  of  bacon,  then  lying  at  a  wharf  (n),  having  been  sold  for  an 
entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to 
the  wharf,  weighed  the  whole^  and  took  away  several  bales,  and 
then  became  bankrupt :  whereupon  the  vendor,  within  ten  days  from 
the  time  of  the  sale,  ordered  the  wharfinger  not  to  deliver  the  re- 
mainder.    By  the  custom  of  the  trade,  the  charges  of  warehousing 
were  to  be  paid,  by  the  vendor,  fourteen  days  after  the  sale.     It 
was  holden,  that  the  contract  being  entire,  and  part  having  been 
taken  away,  the  delivery  to  the  vendee  was  complete,  and  con- 
sequently, the  privilege  of  stopping  in  transitu  could  not  attach : 
Chambre^  J.,  observing,  that  the  payment  of  the  warehouse-room, 
by  the  vendor,  could  not  make  any  difference.      The  vendor,  of 
course,  charged  just  so  much  more  as  would  pay  the  expense  of 
warehouse-room  :  that  if  the  expense  had  been  paid  by  the  vendee, 

(t)  See  Sioveld  y.  Hughes,   14   East,  (m)  Slubey  and  another  v.  Heyward 

308,  and/709/,  p.  1289.  and  othart,  2  II.  Bl.  504. 

!k)  Bunney  y.  Poyntz,  4  B.  &  Ad.  563.  (n)  Hammond  and  others  y.  Anderson, 

I)  Per  Parke,  J.,  Dixon  v.  Vaies,  5  1  Bos.  &  Pul.  N.  R.  69. 
B.  &  Ad.  341. 
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it  would  not  make  a  deliTery  at  the  wharf  a  detiTerr  to  him ;  nor 
oould  the  vendor  avail  himself  of  the  circumstance  of  the  ejipcn— 
being  paid  bv  him  to  prevent  a  delivery  to  the  vendee  from  ope- 
rating as  such.  This  was  a  much  stronger  case  than  the  preeedmg' 
one  of  Slubey  v.  Hey  ward:  that  proceeded  upon  the  principle  that 
a  delivery  of  part,  where  the  contract  was  entire,  was  a  dekverr  of 
the  whole ;  here  there  was  an  actual  delivery  of  the  whole.  Tba 
bankrupt  had  actual  manual  possession  of  every  article,  and  having 
weighed  them  all,  he  took  upon  himself  to  separate  than.  N.  The 
two  last  cases  of  Slubey  v.  Heyward^  and  Hammond  v.  Andeream^ 
underwent  some  discussion  in  Hanson  v.  Meyer^  6  Elast,  614, 
(which  see  under  tit.  ^^  Trover,*'  sect.  1,)  and  in  Bunney  y.  PoymiMj 
4  B.  &  Ad.  568 ;  but  their  authority  does  not  appear  to  have  been 
shaken  in  the  slightest  degree. 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the 
handing  of  a  delivery  order  to  the  vendee,  and  transfer  of  the  goods 
to  him  in  the  warehouseman's  book,  will  not  vest  the  property  in 
him»  if  something  remains  to  be  done  for  the  purpose  of  ascertaining 
the  identity  or  quantity  of  the  goods ;  as  the  weighing  of  an  article 
forming  paji;  of  a  bulk,  and  sold  by  weight.  But  if  the  identity  and 
quantity  are  ascertained,  as  where  the  oats  in  a  particular  bin,  which 
contains  nothing  else,  are  sold,  and  a  bill  accepted  at  the  same  time 
for  the  price,  the  property  vests,  and  the  vendor  cannot  afterwards 
stop  in  transitu  (o). 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they  are 
delivered  in  a  port  of  this  kingdom,  on  board  a  ship  charterea  by 
and  under  the  complete  control  of  the  vendee,  such  delivery  is  in 
effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts  (p),  to  recover  the  value  of 
a  quantity  of  tobacco  shipped  by  the  defendants,  by  order  of  the 
bankrupts,  on  board  a  ship  bound  from  London  for  Alexandria, 
which  ship  was  chartered  to  the  bankrupts  for  three  years,  from 
July,  1792,  and  which  was  paid  for  by  a  bill  at  three  months, 
drawn  by  the  defendants,  on  the  bankrupts,  and  accepted  by  them. 
The  goods  were  shipped  on  the  4th  of  February,  179i3,  for  which 
the  mate's  receipt  was  given,  and  an  invoice  thereof  made  out  by 
the  defendants  in  the  names  of  the  bankrupts ;  the  bankrupts  were 
to  find  stock  and  provisions,  and  to  pay  the  master.  The  vessel  was 
detained  by  contrary  winds  at  Portsmouth :  during  which  time,  the 
bankrupts  having  stopped  payment  about  the  11th  of  March,  1798, 
the  defendants  procured  bills  of  lading  to  be  signed  by  the  captain 
to  them,  and  obtained  possession  of  the  tobacco  m  September,  1794, 
and  procured  it  to  be  relanded,  and  afterwards  disposed  of  for  their 
benefit.     It  was  holden,  that  the  delivery  was  complete,  by  putting 

(•)  Swonwiek  y.  Sothemy  9  A.  &  E.  Hunter  and  Co.,  t.  BtTmggeri  tmd  Oi.t 
895 i  1  P.  &  D.  648.  cited  in  7  T.  R.  442;   1  East,  522,  and  3 

(jf)  Fowler  and  another,  AMsigneee  of      East,  388. 
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the  goods  on  board  the  ship,  and  consequently,  that  the  assignees 
¥rere  entitled  to  recover.  It  will  be  observed,  that,  in  the  preceding 
case,  the  bankrupts  were  to  have  the  entire  disposition  of  the 
ship  (o)y  and  the  complete  control  over  her  during  the  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the  goods 
put  on  board  her,  to  carry  thera  on  another  voyage  to  the  same 
place ;  not  for  the  purpose  of  conveying  them  from  the  vendors  to 
the  bankrupts,  but  that  they  might  be  sent  by  the  bankmpU  upon  a 
mercantile  adventure,  for  which  they  had  bought  them.  From  not 
adverting  to  these  material  circumstances,  an  inference  was  drawn 
from  the  preceding  decision,  which  the  case  did  not  warrant, 
namely,  that  the  right  of  stopping  in  transitu  could  not  exist  after 
a  delivery  of  goods  on  board  a  chartered  ship.  This  opinion,  how- 
ever, was  exploded  in  the  case  of  Bothlingk  v.  Inglii^  3  East,  381. 
There  a  trader  who  resided  in  England,  chartered  a  ship,  on  certain 
conditions,  for  a  voyage  to  Russia,  and  to  bring  goods  home  from 
his  correspondent  there,  who  accordingly  shipped  the  goods  on 
account,  and  at  the  risk  of  the  freighter,  and  sent  him  the  invoices 
and  bills  of  lading  of  the  cargo.  It  was  holden,  that  the  delivery  of 
the  goods  on  board  such  chartered  ship,  did  not  preclude  the  right 
of  the  consignor  to  stop  the  goods  while  in  transitu  on  board  the 
same  to  the  vendee,  in  case  of  his  insolvency,  in  the  mean  time, 
before  actual  delivery,  any  more  than  if  they  bad  been  delivered  on 
board  a  general  ship  for  the  same  purpose.  The  plaintiff(r),  a 
manufacturer  at  Norwich,  agreed  with  I.  S.  for  the  purchase  oi 
some  pipes  of  wine,  one  of  which  was  to  be  paid  for  in  money,  and 
for  the  remainder  I.  S.  was  to  take  goods.  I.  8.  wrote  to  C.,  his 
correspondent  in  London,  to  send  the  wines ;  C.  accordingly  pmv 
chasea  the  wines  of  D.,  shipped  them,  and,  by  the  bill  of  lading, 
consigned  them  to  the  plaintiff,  by  a  vessel  emploved  in  the  course 
of  trade  between  Yarmouth  and  London.  On  the  arrival  of  the 
wine  at  Yarmouth,  an  agent  for  the  plaintiff  received  it  on  his 
account,  and  deposited  it  in  the  cellar  of  the  defendant,  who  was  to 
be  paid  for  the  cellar  room  by  the  plaintiff.  A  few  days  after,  the 
plaintiff  arrived  at  Yarmouth,  tasted  the  wines  and  took  samples  dT 
them.  Shortly  afterwards,  D.,  discovering  that  C,  to  whom  he 
had  sold  the  wmes,  was  a  man  of  no  property,  desired  the  defendant 
to  keep  possession  of  the  wine,  giving  him  an  indemnity.  The 
plaintiff  having  brought  this  action  for  the  recovery,  the  payment 
for  one  pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon9  opinion,  gave  the  plaintiff  a  title  to  the 
whole.  It  was  then  contended,  that,  as  the  plaintiff  lived  at 
Norwich,  the  goods  must  be  deemed  to  be  in  trarmiu  until  they 
arrived  there ;  whereas  here,  they  had  arrived  onlv  at  Yarmouth, 
and  had  nevier  been  delivered  at  Norwich ;  that  the  usual  course 
was,  to  put  them  into  lighters,  at  Yarmouth,  and  forward  them  to 

(f)  Per  Lawrtnct,  J.,  3  East,  396,  7.         (r)  WrigJU  v.  X«iMt,  4  Bapw  M.  P.  C.  St. 
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Norwich ;  M  that,  until  their  arriral  there,  thtj  wmm  m  * 

tad  could  bo  iiUii>])od  t>y  the  owners.    Bn  pv  l^ri  J 

"  There  is  do  colour  for  saying  that  then  goow  nuig  m  A 

I  oncv  said,  that  to  confer  a  property  oo  the  «aaa^g*ecb  *  a 

touch  uiix  ti(>cL>Bsa.ry,     I  wish  the  cxpreesioti 

ON  it  Rnyn  ton  nuicli :  but  bom,  if  a  curpocml  ti 

oiinfer  u  ]>r»porty  on  tht:  consigiMw,  it  had  tak 

b  uccomar}'  is,  that  the  consigaee  exereue  aome  act  of  « 

on  tlio  property  confiigDeil  to  him,  and  be  haa  doae  sb  hcte ; 

jiaid  for  the  warchouMo-rooin  ;  he  haa  tasted  and  talf 

tlio  wincH  ;  I>ut  it  iH  maid,  they  have  not  rauhed  the  t 

of  aliodo,  whore  they  were  to  be  ullimatdy  ildtfcnM;  htt  I 

tlicn)  wiw  a  coiuplcto  delivery  at  Yannoulb," 

Tlio  roadur  will  hnvo  collected  from  the  cases  in  the  fta 
Motion,  vis.  Hunt  v.  Ward,  atid  AfUU  v.  BaU.  that  where 
Iwvo  been  delivered  to  a  packer  or  wharfinger,  (or  the  pitrp 
b^g  forwarded  to  an  ulterior  destinatioa,  and  tl»e  {Mid 
wlutriiii|{er  may  ho  considered  morely  as  a  middle  man,  ii 
eaBOM  tlio  right  of  utoppiufr  in  transitu  remains.  It  now  he 
noccfwary  to  remark,  tlint,  where  the  insolveut  lu«  no  wvcJ 
or  III)  other  plaice  (>f  delivery  than  the  warehooao  of  the  f»Am 
and  t'liore  in  no  plnce  of  ulterior  delivery  in  vienr.  the  trmositi 
lio  oonsidcrod  as  nl  an  end  when  the  goods  have  arrived  ft) 
warobouae,  that  being  their  laut  place  of  delivery.  The  fbO 
Cliaoa  will  illustrate  this  riile ; — 

Trover  for  goods.  The  goods  in  question  had  been  order 
the  bankrupt  (s),  who  was  a  merchant  in  London,  of  M 
WallofH,  of  Manchester,  and  were  forwarded  by  them,  direct 
the  liJuiknipl.  fit  tlie  Bull  and  Mouth  Inn,  on  the  16th  of  M 
1802.  On  Hid  23rJ  of  Marcli,  the  goods  were  sent  from  tht 
and  Month  Inn  fa  the  defendant's  house,  who  was  a  packer,  i 
ConsL'iiucTicc  of  iniy  orders  respecting  those  particular  goods,  1 
eonaoquunco  of  n  general  order  from  the  bankrupt  to  send  all  i 
Erected  to  him  to  the  defendant's  bouse.  On  tlie  1  Itb  of  M 
the  banknipt,  who  lived  in  loilgings,  and  had  no  warehotae  t 
own,  absconded,  leaving  no  clerk  to  accept  goods  or  orders  for 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they 
booked  for  the  account  of  the  banknipt ;  and  the  defendanl 
knowing  that  the  bankrupt  bad  then  absconded,  and  not  h 
any  directions  from  him  respecting  the  goods,  caused  them 
unpacked  with  a  view  to  ascertain  of  what  they  consisted.  0 
Slst  of  March,  Messrs.  ^Vallers,  having  learned  the  situation  ( 
bankrupt's  affairs,  claimed  the  goods  from  the  defendant ;  ai: 
the  day  after,  tboy  were  demanded  by  the  assignees.  The  d 
dant,  being  indemnified  by  Messrs.  Wallers,  refused  to  dolive 

D  ieerf*  T,  Wrighl, 


STOPPAGE  IN  TRANSITU.  1287 

goods  to  the  plaintiff.  It  was  holden,  that  the  transitus  was  at  an 
end,  inasmuch  as  there  was  not  any  other  place  of  delivery  than  the 
warehouse  of  the  packer ;  the  goods,  when  arrived  there,  had  come 
to  their  last  place  of  delivery,  and  consequently  were  no  longer 
liable  to  the  right  of  stoppage  in  trarisitu.  So  where  goods  are  to 
be  delivered  to  the  vendee  at  a  particular  place,  the  transitus  in 
general  continues  until  they  are  delivered  to  him  at  that  place ;  but 
if  he  by  his  own  act  prevent  the  deliveiy,  which  otherwise  in  the 
ordinary  course  would  take  place,  and  does  any  act  equivalent  to 
taking  possession,  the  transitus  is  thereby  determined ;  and,  there- 
fore, where  the  vendee  of  several  hogsheads  of  sugar,  upon  receiving 
from  the  carrier  notice  of  their  arrival,  took  samples  from  them, 
and,  for  his  own  convenience,  desired  the  carrier  to  let  them  remain 
in  his  warehouse,  until  he  should  receive  further  directions ;  and 
before  they  were  removed  became  bankrupt ;  it  was  holden  (^), 
that  the  transitus  was  at  an  end,  and  tluit  the  vendor  was  not 
entitled  to  stop  them.  So  where  goods  were  sent  by  water-carriage 
and  deposited  in  the  carrier's  warehouse  at  the  end  of  the  voyage, 
in  the  usual  course  of  business  between  him  and  the  consignee,  viz. 
to  be  delivered  out  to  him  or  to  his  customers  as  they  should  be 
wanted,  without  being  sent  to  his  residence  elsewhere ;  it  was 
holden  (ti),  that  the  transitus  was  determined,  and  that  the  vendor^s 
right  to  stop  the  goods  was  gone,  though  the  carrier  claimed  as  such 
a  lien  on  the  goods  against  the  consignee.  So  where  the  goods 
have  so  far  gotten  to  the  end  of  their  journey,  that  they  wait  for 
new  orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination ;  and  if^ 
without  such  orders,  they  would  continue  stationary,  the  right  of 
stopping  in  transitu  is  gone.  A.  and  B.  (x),  traders  living  in 
London,  were  in  the  course  of  ordering  goods  of  the  defendants,, 
cotton  manufacturers  at  Manchester,  to  be  sent  to  M.  and  Co^ 
at  Hull,  for  the  purpose  of  being  afterwards  sent  to  the  correspon- 
dents of  A.  and  B.  at  Hamburgh;  and  on  the  31st  of  March,  A.. 
and  B.  sent  orders  to  the  defendants  for  certain  goods,  to  be  sent . 
to  M.  and  Co.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It . 
was  holden,  that,  as  between  buyer  and  seller,  the  right  of  the 
defendants  to  stop,  as  in  transitu,  was  at  an  end  when  the  goods . 
came  to  the  possession  of  M.  and  Co.  at  Hull,  for  they  were  for  this. 

fmrpose  the  appointed  agents  of  the  vendees,  and  received  orders, 
rom  them  as  to  the  ulterior  destination  of  the  goods ;  and  the- 
goods,  after  their  arrival  at  Hull,  were  to  receive  a  new  direction 
from  the  vendees. 

(0  Fbtter  v.  Frampttm,  6  B.  &  C.  107.  5  Scott's  N.  R.  821. 
See  Whitehead  y.  Anderson^  9  M.  &  W.  (x)  Dixon  and  oiher9,AtsigneetqfBai' 

518.  tier,  a  Bankrupt ^  y.  Baldwent  5  East,  175 

(n)  Allen  y.  Gripper,  2  Tyrw.  217;  2  Dodson  y.  Wentworth,  4  M.  &  Or.  1080 

Cr.  &  J.  218,  cited  by  Tindal,  C.  J.,  in  5  Scott's  N.  R.  821. 
Dodion  y.  Wentworthf  4  M.  &  Gr.  1080 
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A  trader  in  London  was  in  the  habit  of  fnrdmsaug  g^odb  «t 
Manchester,  and  exporting  them  to  the  Continieiit  soon  amr  tliev 
arrival  in  London.     The  goodsso  consigned  to  him  remained  in  tha 
waggon-office  of  the  defendants,  who  were  carriersi  until  they  wen 
removed  by  his  agent,  for  the  purpose  of  beinff  shipped.     A  oott- 
signment  of  goods  for  the  trader  was  ddivered  to  the  defendanta 
on  the  9th  and  12th  of  August ;  on  the  14th  and  17th  the  goods 
arrived  at  the  waggon-office  of  the  defendants  :  on  the  16th  or  17tli 
the  trader  became  bankrupt ;   and,  on  the  19th,  notice  of  non- 
delivery to  the  bankrupt  was  given  by  the  consigncNr  to  the  defei^ 
dants,  who,  according  to  order,  on  the  21st  delivered  the  ffoods  to  a 
third  house  :  it  was  holden  (y),  that  the  assignees  of  the  Danknqpte 
were  entitled  to  recover  the  goods  deposited  with  the  defendants: 
and  that  the  rieht  of  the  consignor  to  stop  in  transitu  ceased  on 
the  arrival  of  tne  goods  at  the  waffson-office  of  the  defendanta  in 
London.     So  if,  after  goods  are  &o\a(z\  they  remain  in  the  wave- 
house  of  the  vendor,  and  he  receives  warehouse-rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to  pot  an 
end  to  the  vendor's  right  of  stepping  them  in  transitu.     So  wlieie 
the  purchaser  of  goods  received  from  the  seller  an  order  to  the 
wharfinger  in  whose  warehouse  the  goods  were  deposited,  to  deliver 
them  ;    and  the  purchaser,   having  lodged   the  order   with  the 
wharfinger,  he  transferred  the  goods  into  the  name  of  the  pm^ 
chaser ;   it  was  holden  (a)  that  by  such  transfer  the   wharfinger 
became  a  trustee  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered  into  the  hands 
of  the  purchaser.     So  where  goods  being  entered  in  the  books  of 
the  W.  I.  Company  in  the  name  of  A.,  he  received  the  usual 
check  for  them,  which,  haviug  sold  the  goods  for  money  to  B^  he 
indorsed  and  delivered  to  him,  and  B.  afterwards  sold  the  goods  on 
credit  and  delivered  the  check  to  C. ;  it  was  holden  (b%  that  on  C.'s 
insolvency,   A.  could  not  (for  the  benefit  of  B.)  stop  the  goods, 
although  they  continued  to  stand  in  his  name,  and  he  paid  rent  for 
them,  and  although  the  check  had  not  been  lodged  with  the  Dock 
Ck)mpany.     So  where  the  defendants  sold  to  I.  S.  a  quantity  of 
timber,  then  lying  at  their  wharf,  for  the  price  of  which  I.  &  gave 
the  defendants  bills  payable  at  a  iuture  day ;  I.  S.,  having  marked 
the  timber  with  his  own  mark,  afterwards  sold  it  to  the  plaintiff, 
who  paid  him  for  the  same.      The  plaintiff  went  to  the  whaH^ 
apprized  the  defendants  of  his  purchase,  received  for  answer  that  it 
UHis  very  welly  and  that  they  would  go  with  him  and  show  him  the 
timber,  which  they  accordingly  did,  and  thereupon  the  plaintiff  pot 
his  own  mark  on  the   timber.     The  bills  given  by  I.  S.  to  the 
defendants  having  been  dishonoured,  they  claimed  to  stop  in  tran- 


dr)  Howe  ▼.  Pielford  tmd  another,  8  243.     See  WhiUhou»9  t.  Froti^  12 

tmmL  Sd.  614. 

(mS  Hurry  y.  Manglm,  1  Campb.  452.  (Jk)  8pmr  ▼.  fWMra,  4  Gnopb.  2Sl. 
(a)  Harmon  y.   AndersoH,  2   Campb. 
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mtu ;  but  it  was  holden  (c)»  that  tiiere  was  an  exeeuted  delivery,  and 
that  the  plaintiff  having  given  notice  to  the  defendants  that  I.  8. 
had  sold  the  property  to  him,  and  his  then  maridng  it  as  his  own, 
made  an  end  of  the  transit,  and  the  defendants  could  no  longer 
detain  or  stop  the  timber.  Lord  EHenbarough^  C,  J.,  observed  in 
this  case,  that  the  change  of  mark  from  A.  to  B.  on  bales  of  goods 
in  a  warehouse,  had  been  holden  by  the  House  of  Lords,  in  a  late 
case,  to  operate  as  an  actual  delivery  of  the  goods.  Where  goods 
are  delivered  to  a  vendee  at  a  wharf,  who  afterwards  ships  them 
there,  no  subsequent  stoppage  {d)  of  the  goods  in  transitu  can  take 
place. 

4.  How  far  the  Negotiation  of  the  Bill  of  Ladina  may  tend 
to  defeat  the  Right  of  stopping  in  Transitu. — Where  the  property 
in  goods  has  paired  to  a  vendee,  subject  only  to  be  divested  by  the 
vendor's  ririit  to  stop  them  while  in  transitu,  such  right  must  be 
exerdsed,  if  at  all,  before  the  vendee  has  parted  with  the  property 
to  another  for  a  vaJuable  consideration,  bon&  fde^  and  by  indorse- 
ment of  the  bill  of  lading,  (without  notice  of  such  circumstances  as 
render  the  bill  of  lading  not  fairly  and  honestly  assignable,)  has 
given  him  a  right  to  recover  them  {e) ;  for  the  indorsement  of  a 
bill  of  lading  for  a  valuable  consideration,  and  without  notice  to  the 
indorsee  of  a  better  title,  passes  the  property  (2).  The  legal  title, 
however,  of  the  indorsee  of  a  bill  of  ladmg,  may  be  impeached  on 
the  ground  of  fraud  (/)  ;  but  the  mere  circumstfmce  of  tne  indorsee 
knowing  at  the  time  when  the  bill  of  lading  was  indorsed  and 
delivered  to  him,  that  the  consignor  had  not  received  money  pay- 
ment for  his  goods,  but  had  only  taken  the  consignees  acceptances, 
payaUe  at  a  future  day  not  then  arrived,  is  not  snfficient  to  invali- 
date the  title  of  the  indorsee,  in  a  case  where  the  absence  of  fraud 
and  mala  fides  is  found  (9).  Where  the  vendor's  legal  right  of 
stopping  in  transitu  had  been  determined  by  the  indorsement  of  the 
bill  of  lading,  but  such  transfer  had  been  made  only  as  a  security  for 
advances  made  by  the  indorsee ;  it  was  holden  (A)  upon  reference 
to  an  arbitrator,  diat  in  a  court  of  equity,  such  transfer  would  be 
treated  as  a  pledge  or  mortgage  only,  and  that  the  vendor  had  an 
equitable  quasi  right  of  stoppage  in  transitu,  subject  to  the  previous 
right  of  the  indorsee  to  be  repaid  his  advances :  ^'  for  although  the 
legal  right  to  the  goods  is  transferred  with  the  bill  of  lading,  yet,  in 
equity,  the  transfer  takes  effect  only  to  the  extent  of  the  considera- 

{t)  Stoifeid  Y.  Hufhet,  U  Eut,  M^.  further  on  thu  toliJMi,  Ci»M  v.  AvtiM,  4 

(lO  NoSU  y.  Adanu,  7  Taant.  59.  East,  211 ;  Wtsrmg  v.  Ont,   1   Cimpbi. 

(«)  LickimTQw  y.  Moiou,  2  T.  R.  63.  369 ;    Bmrrow  y.  CUit,  8  Campb.  9S 1 

See  the  argument  of  BuUer,  J.,  6  East,  Mitchel  y.  Bde,  11  A.  &  £.  888;  8  P.  4 

21,  n.  D.513;  llllNM*tinlv.JSoifto*,2M.4cGr. 

if)  Wright  y.  Campbell,  4  Burr.  2046 ;  792 ;  3  Scott's  N.  R.  272. 

Saiomotu  y.  Mttm,  2  T.  R.  674.  (A)  In  re   Wutsmtkut,  6  B.  &  Ad. 

{g)  Cwming  y.  JBroMm,  9  East,  506.   See  817 ;  2  Ney.  &  If.  644. 

(2)  See  further,  as  to  the  operation  of  a  bill  of  lading,  the  judgment  tf 
Tindal,  C.  J.,  in  Jenhfns  v.  Vsbome,  C.  P.,  June  29tii,  1844. 


in  ^ae  fionrnft  lauie ^  T. 

\t  anxrjmBL,  TUfimtiiic  inb  ^ 
cey&sil  17   B.  iir  JL.  mnwciiMt  siwof  Sit  3L  ^ul 
^^*-— -^      r*  -9QK  ai;Hftni»  laac  A,  -was  one  osxiiEii  c 

lotir  ^>:«0i  3«nxir  mii^iiet :»  BL  ol  amuima.  of  the 

ImcIt  ri^.    S;  af  lae  ^111  fiiii  1  zi  rsoi^  ^  ^*  poii  W  Ui,  afkcr 
)|iiiuirfl»  ameccaoci!:.  i&inii^  lae^isiiifr  cf  amis.  anivUe  the  goodi 

a  iffMiiHTir   ieS^  zJusoLZij  &  i^z*i  pascaaLfer  a  Tiikiitiir  riBMiikii 
-mizccz  zasu^armz  asj  &nl  <ir  Saiaxir  «a  hnoiy  tke  x^^ht  of 

^jr^£zal  TJSf  SCT*  u  SA^  liae  r>3&  aL  aaasaL  is  taken  avmT  (i). 
Bf  ife'  3«w&  c£  t»i£.  W.3a  IziSa  IXaek  «acsaKSv«)  indoned, 
iimmjbde.  jsi  i^r  r>^  aaBSBoensM^  7riia4rT  ihe  prapcnj  in  tlie 
pMrtk  Eke  a  lui  </  b£De.  aDd  t*v^«u  dhe  exercise  of  tke  ii^at  of 
iCiMfMg  i&  ■ngwr;g  /^  .  A^  W  ecEsran,  sold  to  B.  a  qnamiKy  of 
Umum  liyitA  hisf  at  a  vlsadL  a:  so  nmrfc  per  cvi. ;  and  ob  t 
dflkf  jptre  a  wihzea,  ^rier  cpca  toe  wfcaifincer  u>  vv^jk, 
InHftr,  ac4  r&4wxfie  the  an>e.  Bl.  bavs^aseredimoa 
to  idl  taBofr  v>  C.  obcainad  from  the  wh^£ageiB,  and  gare  to  C  , 
a  vritun  adairywkdcineat  that  tbey  lad  tmafcinid  tihe  tallow  to 
tfe;  aecr>Lat  cf  C-  ud  tku  C.  was  10  be  liaUe  to  ehaitteb  firaot  a 
glTcn  date.  B.  having  stopped  patment.  A.  giate  notice  to  the 
whavfingigfB  nrx  to  defircr  the  tallow  to  B*s  order:  it  was  hidden  (a), 
m  an  aetiMi  of  trorer  br  C.  against  the  wharfii^er&  that  after  their 
aeknowkdgi&^i^t,  thej  beld  the  taDow  as  agents  c^  C  and  that  they 
eocJd  TiOl  therefore  set  ap  as  a  defence  a  r^fat  in  A.  to  st<^  it  in 
tnuwttu.  Bat  the  deiiTerr  of  a  shipping  note  bv  the  consignee  of 
gvy^  to  a  third  person,  with  an  order  to  the  wharfinger  to  deliTer 
the  ^f^jdn  Ui  Mich  third  person,  does  not  pass  the  propertr  in  them 
•o  an  to  prevent  a  stoppage  in  transitu  h\  the  consignor  (o).  The 
lien  of  an  unpaid  vendor  (/> )  for  the  price  of  goods  remaining  in  his 
own  warehou.se  rent-free,  is  not  devested  bv  his  giving  the  v^idee  a 
delirerii'  order,  under  which  part  of  the  goods  are  r^noved.  This 
was  the  ca^e  of  pipes  of  v^ine  at  LiverpooL 


•» 


(f,  Per  lyjrd  Ln^dmU.yi.  R.  SpiddiMg  (0)  AJtermmm  r.  Hmmpkrtf^  1  C.  &  P. 

T.  Rmdimf,  6  &»▼.  376.  53,  recofuzed  br  Pmrk,  J^    defircnig 


(Jkj   Verim4  r,  Jetc4i,  A  Camph.  31.  jadgment   in    Tkcker    t.   Bmmtpkrey^    4 

(/>  Zteru  T.  JUynoidt,  4  Campb.  267.  Bin^.  522,  3. 

(m)  Zwinytr  ▼.  SamauU,  Holt,  N.   P.  (p)  Tbftnley  r.  Onqp,  5  Ner.  &  If. 

C,  395,  per  /'ori,  J.;  bat  see  the  «ue  in  606 ;  4  A.  &  E.  58.     See  abo  Dijrmm  t. 

btnc,  7  Taoiit.  265,  and  Lmea*  t.  Dor-  Ka/et,  5  B.  &  Ad.  341 ;  MUe»  x.  Gmrtom^ 

ri4n,  7  Taunt.  278.  4  Tynr.  295 ;    Gibaom  r.  GBTv/Acrv,  8  M. 

(n)  Hawt9  r.  Wat*<m,  2  B.  &  C.  540.  &  W.  321. 

(3)  Cl\uf:Te  :  whether  a  document,  similar  in  form  to  a  bill  of  lading,  but 
gpven  by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  effect  of 
such  an  instrument  in  transferring  the  propertv  in  the  goods  ?  See  Bryant 
v.  Nix,  4  M.  &  W.  775. 
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TITHES. 


I.  Definition,  p.  1291 ;    Of  the  Remedies  in  the  Common  Law 

Courts  for   the  Recovery  of  TitheSy  or  the  Value  thereof, 

p.  1292. 

XL  Debt  on  Stat.  2^3  Edw.  VL  c.  13,  for  not  setting  out 

Tithes^  p.  1295 ;   Of  the  Provision  of  the  Statute,  and  the 

Construction  thereof  p.  1295  ;    Of  the  Persons  to  whom 

Tithes  are  due^  p.  1309  ;     Of  the  Persons  by  whom  and 

against  whom  an  Action  on  the  Statute  may   be  brought^ 

p.  1310 ;    Of  the  Declaration,  p.  1311 ;    Pleadings,  and 

herein  of  the  Statutes  of  Limitation^  p.  1312 ;   Evidence, 

p.  1313;    Verdict,  p.  1316;    Costs,  p,  1317;    Judgment, 

p.  1317. 

III.  Of  the  Stat.  6^7  Will.  IV.  c.  71,  for  the  Commutation  of 

Tithes  in  England  and  Wales,  amended  by  Stat.  7  Will. 

IV.  ^  1  Vict.  c.  69,  p.  1318 ;  Stat.  1^2  Vict.  c.  64, /or 

facilitating  Merger  of  Tithes,    Stat.  2^3  Vict.  c.  62, 

for  explaining  the  Acts  for    the   Commutation  of  Tithes, 

p.  1320  ;  Stat.  5^6  Vict.  c.  5^,  for  amending  the  Acts  for 

the  Commutation  of  Tithes,  p.  1320,  1321. 


I.    Definition,  p.  1291 ;   Of  the  Remedies  in  the  Common  Law 
Courts  far  the  Recovery  of  Tithes,  or  the  Value  thereof,  p.  1292. 

Definition. — Tithea  are  a  tenth  part  of  the  annual  increase 
of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  labour  and  indus- 
try of  the  occupier,  payable  to  the  parson  or  vicar  of  the  parish  for 
his  maintenance.     Tithes  are  divided  into  (a) — 1 .  Predial,  or  such 

(a)  2  Black.  Comm.  c.  3. 
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as  arise  from  the  gross  produce  of  the  earth,  renewed  yearly,  dtW 
spontaneously  or  by  culture, — as  of  com,  grass,  hope  and  wood,  (see 
post,  p.  1296) :  2.  Mixed,  or  such  as  arise  from  the  gross  annual 
mcrease  of  the  stock  upon  lands, — such  as  wool,  milk,  pigs,  &e^ 
being  natural  products,  but  nurtured  and  preserved  in  part  by  the 
care  of  man  :  3.  Personal,  or  such  as  arise  from  the  dear  annual 
gains  of  the  manual  occupations,  trades,  and  the  like,  of  the  occu- 
pier of  the  lands.  Predial  tithes  are  further  divided  into  great 
tithes,  which  are  in  general  payable  to  the  rector ;  and  small  tithes, 
in  general  payable  to  the  vicar :  but  under  the  term  small  tithes 
are  also  comprehended  mixed  and  personal  tithes  (b).  Whether  a 
tithe  be  great  or  small,  is  a  question  of  law,  to  be  determined  by  the 
nature  of  it,  and  not  by  the  mode  or  place  of  its  cultivation. 

*'  I  have  never  been  able  to  discover  any  intelligible  princ»pk 
upon  which  to  decide  what  is  a  great  and  what  is  a  small  titne.  Fat 
a  long  time  it  was  considered  as  a  question  of  fact  depending  upon 
the  quantity  of  the  article  cultivated  in  the  particular  paridi.  It  is 
now  settled  that  the  question  depends  upon  the  nature  of  the  thiiur, 
and  not  upon  the  quantitv  of  it  which  may  happen  to  be  produced. 
It  would  be  satisfactory  if  any  precise  authonty  ooidd  be  found  as 
to  what  things  are  to  be  considered  great,  ana  what  small  tithes. 
In  the  absence  of  any  authority,  all  that  we  can  do  is  to  determine 
the  nature  of  any  tithe  by  its  resemblance  to  some  other  article, 
with  respect  to  which  a  decision  has  already  taken  place.  That  is 
the  only  safe  rule  upon  which  we  can  proceed  "  (c). 

But  as  between  the  rector  and  vicar  (g?),  usage  may  make  a  tithe 
rectorial  or  vicarial,  whether  it  be  great  or  small.  AU  tithes  were 
originally  rectorial ;  and  vicarial  tithes  are  merely  those  which,  fay 
the  endowment,  are  taken  from  the  rector ;  and,  therefore,  rectorial 
or  great  tithes  may  mean  different  things  with  reference  to  the  par- 
ticular rectory  (e).  For  small  quantities  involuntarily  left  in  the 
process  of  raking,  tithe  is  not  payable  ;  otherwise,  if  there  be  any 
particular  fraud,  or  intention  to  deprive  the  parson  of  his  full  right. 
The  parson's  right  is  to  a  tenth  of  the  com,  to  be  taken  generally, 
when  it  comes  to  such  a  state  or  stage  as  that  the  parson  may  see 
he  has  his  fair  tenth  (/).  As  to  the  time  of  the  introduction  of 
tithes  into  England,  and  their  being  claimed  as  a  civil  right,  with 
the  history  of  them  before  their  legal  establishment,  see  Selden*8 
History  of  Tithes.  Tithes  are  an  incorporeal,  ecclesiastioal  inhe- 
ritance, collateral  to  the  estate  of  the  land  (g) ;  and  before  the  stat. 
S2  Hen.  VIII.  c.  7,  an  action  for  tithes  could  not  have  been  main- 
tained in  the  temporal  courts ;  but  by  the   7th  section  of  thai 

gSee  Clee  y.  Hatl,  7  CI.  &  Fm.  744.  (e)  See  the  judgment  of  Biylcy,  J.,  ii 

Per  Bert,  J.,  in  Dawa  v.  Betm,  1  Daw9  y.  Bemn,  1  B.  &C.  762. 

B.  &  C.  768,  9.  (/)  Per  Cfiur.,  Gkmiit  v.  Simmm,  6  B. 

(d)  See   Giidert  y.   Toums,   1    Bingh.  &  C.  543. 

N.  C.  173.  (jr)  11  Rep.  13,  b. 
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statute  it  is  enacted,  ''  That  any  person  havii^  an  estate  of  inberi- 
tance,  freehold,  term,  or  interest  in  tithes,  and  being  disseised,  or 
otherwise  kept  or  put  out  of  possession  thereof,  shall  have  such 
remedy  in  the  temporal  courts  for  recovering  the  same  as  the  case 
may  require,  in  like  manner  as  they  may  for  lands,  tenements,  and 
other  hereditaments.""  By  force  oi  this  statute,  tithes  have  at  this 
day  all  the  incidents  belonging  to  temporal  inheritances.  Henoe 
an  ejectment  may  be  maintained  for  tithes  (A).  Where  the  person 
entitled  to  tithes  agrees  by  parol  with  the  occupiers  of  the  laod 
that  they  shall  hold  the  lands  discharged  of  tithes  for  a  certain 
time,  or  during  the  life  of  the  tithe-owner,  in  consideration  of  the 
payment  of  a  certain  sum  annually,  an  action  of  indebitatas 
assumpsit  may  be  maintained  by  the  tithe-owner,  against  the  occu- 
pier, for  the  non-payment  of  the  sum  agreed  on.  In  order  to  sup- 
port this  action,  the  plaintiff  must  prove  the  occupation  of  the 
defendant,  the  agreement,  and  the  retainer  of  the  tithes  under  that 
agreement  (t).  To  this  action  the  defendant  cannot  set  up  as  a 
defence,  that  the  plaintiff  was  simoniacally  presented  (A).  Tithes^ 
being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but  by 
deed  only.  Hence  where,  by  an  instrument,  not  under  seal,  A. 
agreed  to  let  to  B.,  on  lease,  the  rectory  of  L.,  and  the  tithes  arising 
from  the  lands  in  the  parish  of  L.,  and  also  a  messuage  used  as  a 
homestead  for  collecting  the  tithes,  at  the  yearly  rent  of  2002, ; 
and  the  rent  being  in  arrear,  A.  distrained,  whereupon  B.  brought 
trespass ;  it  was  holden  (/),  that  the  distress  was  altogether  unla\imil, 
because  the  agreement  not  being  under  seal,  it  did  not  operate  as  a 
demise  of  the  tithes,  and  consequently  there  was  no  valia  demise  of 
the  whole  subject-matter,  nor  was  there  any  distinct  rent  reserved 
for  that  part  of  the  subject-matter,  viz.  the  homestead,  for  which 
there  might  have  been  a  legal  distress. 

By  Stat.  7  &  8  Will.  III.  c.  6,  (made  perpetual  by  stat.  3  &  4 
Ann.  c.  18,  s.  I,  and  amended  by  stat.  7  Geo.  IV.  c.  15,)  a  sum- 
mary method  of  proceeding  before  two  J.  P.  is  prescribed  for  reoo- 
▼ering  small  tithes  under  the  value  of  40«.  (1).  But  this  statute 
contams  a  proviso  (m),  that  if  the  party  complained  of  diall  insist 


(A)  Print  v.  Wood,  do.  Car.  301.  (0  Qanfagr   ▼.  WUiimmm,  2  B.  & 

(0  Peake's  Eyid.  411,  ed.  2nd.  Ad.  336. 

(k)  Brooktby  ¥.  Watia,  2  Manh.  38 ;  (w)  Sect  8. 
6  Tnmt.  333)  8*  C 


(1)  As  to  the  principle  of  the  stat.  7  &  8  Will.  III.  e.  6,  it  is  okur  that 
this  act  was  intended  to  apply  only  to  those  cases  in  which  the  ttthes  are 
actually  due,  independently  of  any  dispute  upon  matters  of  law,  either 
with  regard  to  the  person  receiving  them,  or  the  manner  of  receiving  them. 
The  object  of  it  was  to  give  to  the  owner  of  tithes  an  expeditious  mode  of 
recovering  them,  &c.  &c.  By  Abbott,  C.  J.,  in  JR.  v.  Jefi^eiy^  2  Dow.  & 
By.  860. 
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bsCiri^  "Jut  J.  P.  TDfiiL  aij  gg'MtiijiiJiiL. 

nsnc.  'ur  'uc^  am t  ti»i*T'sr  lae  sane  il  ^? 

tjr  ium  /^r  her,  isaA  ^baSL  zr^^  fecoray  ^  ^e  enoifiHBaK  to  pij 

mA  fr^Kik  M.  lo^iU  &  zeial  an  liw.  §hiS  x  zivcK  asHHt  Um,  in 

u%  zn^  jgrfgiync.  ami  ?ne  viincttBiaiis  bbt  pvoaecste  tlie 
jiifiifaiit  ptf^  &r  tin?  fiuicraissKa  of  acfe  on  ibt  earn,  as  beCnre 
lim  MX,    Tb&  izk  aetcka  'irr»ec«  i&e  jmscnoic  zH«k  In-  virtue  of 
Ail  icatnt^  v^  he  eozniikfi  ae  the  occ  xesERj^isBteraeaBoaB  ;  and 
jfcv  ^flSTifaiKnt.  aiiui  maAexirjo.  waAt^  die  juirijgiamt  sUI  be  a  bar 
to  «sriiidivi^  rhk  pazrr  entzcfei  to  die  dsiies  ficoiB  anr  ocher 
Awi  fyr  Hat.  .5d  G*«>.  IIL  e.  1^.  &  4.  cfce  jsmfiedao  of  the 
jmtiiitiM  warn  exteiwied  to  oQ  thfaes,  oUuiofs.  and  compoBitMaB  sab- 
tng^uA  or  wrtkiysiL  wiiere  the  aune  aJMcId  not  exceed  KML  fiom 
Mjr  <Me  pSTKA  :  and  br  seas.  3  k  ^  WflL  IT.  c.  74(aX  ^ fcr  tbe 
aMre  <a«T  Ri&er>verT  cf  Tithes''  sect.  1.  it  is  enacted,  that  praeeed- 
ia^i  fer  the  rKOverr  fjf  anj  tithes.  &c.  under  the  vearir  Tdne  of 
IML  (<>>,  <«xee{«  in  the  case  of  Qnakefs.)  sfcaD  behad  oah-ander  the 
pc>f>er»  iif  the  two  fofeg<>nig  acts ;  with  a  pnyfiso,  that  nochin^  in 
that  aet  contained  shall  extend  to  anj  case  in  which  actual  title  to 
anr  tithe.  Ice.  ahafl  be  hcmijidg  in  question.    And  faj  stat.  7  8t  8 
WiD«  IIL  c.  34,  (made  peipetual  and  extended  to  all  costomanr 
ftrnnentu  bekngiDg to anr  church  <»-  chaqwl  bjr  1  Geo.  I.stat.  2,  e.  6, 
the  Hke  remedr  is  extended  to  all  tithes  due  finom  Quakers;  •nH 
two  3.  V.  are  empowered  to  ascertain  what  is  due,  and  to  order  pay- 
ment^ fto  SkH  the  sum  ordered  does  not  exceed  lOL ;  extended  to  501. 
by  Stat.  'V3  G^.-o.  III.  e.  127,  s.  6.     These  statutes  were  made  in 
&rour  (p)  to,  and  for  the  ease  and  benefit  of.  Quakers;,  and  to  saTe 
th^n  from  troubiefiome  and  expensive  prosecutions.     But  it  was 
nerer  meant  that  a  mere  scruple  of  theirs,  or  an  obstinate 
holding  of  the  tithrrs,  should  be  any  hindrance  to  the  matter's 
deUirminhd  by  the  J.  P.     This  would  have  frustrated  the  very  intend 
tion  fjf  the  le^pslature,  which  meant  to  give  this  jurisdiction  to  the 
jfjiftices  in  that  ver>'  case ;   where  the  real  right  and  title  to  the 
tithes  should  not  be  in  dispute.     By  stat.  5  &  6  Will.  IV.  c.  74, 
n,  2,  in  the  case  of  Quakers,  no  execution,  or  decree,  or  order  shall 
lie  ma/Ie  against  the  person,  but  against  the  goods  or  other  property 
of  the  defendant.     Another  remedy  for  the  subtraction  of  tithe  is, 
the  a/.'tion  of  debt  on  the  stat.  2  Edw.  VI.,  which  will  be  the  subject 
of  the  following  section. 

(n)  Afnendf;d  by  ttat.  4  &  5  Vict.  c.  36.  (p)  See  B.  y.  Wakefield^  1  Burr.  487 ; 

(o)  %ttiP«fyton  T.  Waitf/n,  3  Q.  fi.  658        Burn's  Justice,  tit.  Tithes,  S,  C. 
2  0.  5c  1),  7b(),po»t,  p.  1296. 
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II.  Debt  on  Stat.  2^3  Edw.  VI.  c.  13, /or  not  setting  out  IHtheSf 
I?.  1295 ;  Of  the  Provisions  of  the  Statu te^  and  the  conr 
struction  thereof  p.  1295 ;  Of  the  Persons  to  whom  Tithes 
are  due,  p.  1309 ;  Of  the  Persons  by  whom  avid  against 
whom  an  Action  on  the  Statute  may  be  brought,  p.  1310; 
Of  the  Declaration^  p.  1311 ;  Pleadings^  and  herein  of  the 
Statutes  of  Limitation,  p.  1312;  Evidence^  p.  1313;  Ver- 
dict, p.  1316;   CostSyp.  1317;  Judgment^  p.  1317. 

Of  the  Provisions  of  the  Statute^  and  the  Construction  thereof  (2), 

Bt  the  first  section  of  this  statute,  it  is  enacted,  *'  That  every  of 
the  king's  subjects  shall  truly  and  justly,  without  fraud  or  guile, 
divide,  set  out,  and  pay  all  manner  of  their  predial  tithes  (3)  in 
their  proper  kind,  as  they  arise,  in  such  manner  and  form  as  hath 
been  of  right  yielded  and  paid  within  forty  years  next  before  the 
making  this  act,  or  of  right  or  custom  ought  to  have  been  paid. 
And  no  person  shall  carry  away  such  or  like  tithes  which  have  been 
yielded  or  paid  within  the  said  forty  years,  or  of  right  ought  to  have 
been  paid  in  the  places  titheable,  before  he  has  justly  divided  or  set 
forth,  for  the  tithe  thereof,  the  tenth  part  of  the  same,  or  other- 
wise agreed  for  the  tithes  with  the  parson,  vicar,  or  other  owner  or 
farmer  of  the  same  tithes,  under  the  pain  of  forfeiture  of  treble 
value  of  the  tithes  so  carried  away.^ 

This  statute  was  made  soon  after  the  dissolution  of  the  monas- 
teries, before  which  time  the  tithes  were  in  the  hands  of  religious 
persons,  and  the  usual  remedy  for  the  subtraction  of  them  was  in 
the  ecclesiastical  courts.  But,  when  tithes  became  lav  fees,  it  was 
thought  necessary  to  provide  a  remedy  for  these  injuries  in  the 
temporal  coui*ts,  and  this  statute  was  made  for  that  purpose.  It  is 
worthy  of  remark,  however,  that  several  years  (nearly  forty)  elapsed 
before  any  proceeding  was  instituted  on  this  statute  m  the  temporal 
courts.  An  opinion  at  first  prevailed,  that  as  the  person  to  whom 
the  treble  value  was  given  was  not  specified,  such  value  belonged 
of  right  to  the  king.  But  in  E.  T.  29  Eliz.,  upon  an  information 
filed  by  the  Queen's  Attorney-general  against  one  Wood,  for  not 
setting  out  his  tithe,  whereon  the  defendant  was  found  guilty,  it 
was  solemnly  adjudged  by  the  Court  of  Exchequer,  (upon  motion 
in  arrest  of  judgment,)  that  the  treble  value  did  not  belong  to  the 
king,  but  to  the  party  interested,  who  might  maintain  an  action  of 
debt  for  recovering  the  same.     In  conformity  with  this  opinion,  an 


(2)  See  Sir  Edward  Coke's  exposition  of  this  statute,  2  Inst.  648. 

(3)  Remarks  will  be  found  in  the  subsequent  pages  on  those  parts  of  the 
statute  which  are  printed  in  italics. 
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Mtkm  of  ipht  ^  -hi*  -rtiit  If'  -he  OMrty  imenated^  ( 
ti^rm^  *hp  rwrfv  Revert,)  lian  -^rer  -liiice  been 
pmpfT  rtmfiifiv :  mi  n  Atndiis  r.  ^henrnoM.  E.  TL  40  Klir  B.  &^ 
rM»  rh#r  rv^M.  C'v  Rnc.  n.  IHU  tad  ^^A^)  wfans  db»  ffam  <£ 
w^Aim  jvw  arinpciwL  -h«  itaunriff  ititaiiwd  jiidipiieaK :  lirti— gli  an 
nMeWm  in  mtp^,  <it'  iiu^xnimt^  it  ^mu  uit^edL  doit  as  cfae  dcacn&e  hni 
iMt  mentionpii  rli^  ^ourr  in  .vhich  'Me  rxpki\%  vaioe  wh  cd  \m 
nofovvn^H.  ".he  inly  rnr^meHy  .vaa  in  '.he  ^pirituai  'Toiirt.  TIub  jii4^ 
n\fmt  ^rm  afrerv^irrbi  alKimed  on  -^rrnr  in  riie  Excfaeqner  Chamfacr. 
'*  AnH  no<v.   fa«lfifi  .^ir  E.  r^ke.  at  the  (nrndnaioB  nlr  the 


r>>,  P^t.  p.  1 H2. )  4«*rinnfl  of  iehr,    m  duA^itactite  are  fiieqaent 
1."     felt  "  ~ 


nmnU."     felt    flnce  -rtar.    i  &  ^i  ^V-ll.   [V,    <».  74e,  ^.  L  an 
oannot  he  nuuntainefi  iipnn  riie  foreenini;  -nauate.  where  cfae 
▼aioe  of  the  nithefi  <ineii  not  ext^eed  lOi.  <//). 

^ttfBnl  Jlth^.^ — Thifl  '*hiiMe  w  ^xnrnsmkv  (smifined  to 
tMiesr,  anH  'ioeft  not  0Trenri  tv)  !iiix*>fi  or  penonal  titfae&. 
when  in  an  aetion  on  rhin  ^atute  fbr  ant  -lectinff  out  the 
tfAr!«if^,  iinir^.  Inrnhn,  Jr'*..  the  piaintiiF  •>hcained  a  verviiet :  on 
m  ftrreRf  of  jnHon'tent '  r  ,  it  wsm  ohjecteH.  that  the  tidiea  in 
were  not  ^M'uil  tithes,  anri  cnnaef^ently  not  within  this 
wKieh,  hein^if  penal,  on^rht  not  to  he  exteniied  bj  eqoitT:  and  <if 
O^ion  ^m  the  whole  conrt.  .So  where  the  pfauntiff  declared  fir 
AOf.  j^etf.in^  ont  predial  tithes  f jt),  amd  &iher  titAet^  as  the  tidies  cf 
hsmhm^  w/y#l,  Sc/».,  and  the  jury  fonnd  a  general  viordict, 
wa«  arrent.^'-l  tij/'in  the  like  objection. 

//fju^ipf.i//n  of  pfrediyil  Hih^n.] — fn  general,  under  the  term  of 
predial  trhf-^.  are  comprehended  the  tithes  of  auch  products  of  the 
earth  a**  ar^;  r'-newerj  yearly,  either  «»f>ontaneously  or  by  cohare  :  m 
the  ^\^hf-H  f*i  ff}n\.  flax,  hay,  hoji«,  -saffron,  wood  (^),  ic. ;  and  the 

fniit  of  tr<'e<«,  aH  applen,  cherries,  pears,  &c. 

Tithe  of  w^#<k1  alft'*,  an  coppicf;-wr>rKl,  Sec.  (4),  is  predial,  and  most 
tie  fl«;t  out  on  tlie  npot  at  the  time  of  falling;  but  timber  trees 
(/(rfr»-fK»yH,)  of  the  a{(e  of  twenty  years  or  more,  are  exempted  from 
pftyirij(  tithe  by  Htat.  45  Kdw.  III.  c.  3.  That  statute,  which  is 
derlarat<»ry  of  the  eorninon  law  (i/),  has  been  construed  to  compre- 


/Vj|f//m  ▼.    WaUrm,  5  (|.  B.  658  ;  (/)  Norium  t.  O^kt,  1  GwUL  428. 

S  (itk  r^  7r»0.  («)  Per  Lord  Hardwieke,  Ch.,  in  ITcl. 

(r)  /l^»/A  V.  Nouthriii0,  2  fniit.  649.  Ion  ▼.  TVjroii,  AmbL  132,  3. 
(f )  Ptiin  ▼.  NirhnUi,  I  Brownl.  65. 


(I)  "  All  rn|ipi(T  worxU  are  liable  to  tithes;  and  although  non  amm- 
afim  rt*novnnhir,  yvi,  in  a  rrrtaiii  course  of  time  after  they  are  cut,  they 
rniw  ii|i  n^iiin,  likr  sanVoii,  which  in  some  places  is  not  gathered  oflener 
Umii  fuiiM*  ill  thriM'  yrnrs :  but  aH  to  timber  trees,  from  the  ordinary  use  of 
Ihrm,  thr  law  i<«  otlirrwinG  :  they  arc  not  cut  at  a  certain  stated  time." 
Per  till,  llartiwickr,  C'h.,  in  Walton  v.  Tryon  and  other»,  Ambl.  131. 


r\ 
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heod  all  timber  trees,  (of  twenty  jrears'  growth  or  upwards,)  whether 
timber  by  law,  as  oak,  elm,  or  ash  ;  or  by  custom,  as  beech  in  Buck- 
inghamshire  and  other  places  (x) ;  and  the  exemption  from  tithe, 
by  operation  of  this  statute,  extends  not  to  the  body  of  such  trees 
only,  but  also  the  bark  (y),  lop,  and  top  (2).  The  subsequent 
use  and  application  of  the  wood  will  not  determine  the  right  to 
tithes  (5).  Hence  it  has  been  resolved,  that  the  tops  and  lope  of 
pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c.  being  above  twenty 
years'  growth,)  although  cut  for  the  purpose  of  being  used  as  fuel, 
are  not  titheable  {a) ;  and  further,  that  the  age  of  the  tops  and  lops 
is  immaterial,  the  trees  whence  they  were  taken  having  been  onoe 
privileged  (6).  In  like  manner  (c),  fiaggot-wood,  and  billets  made 
of  top- wood,  cut  from  timber  trees  of  above  twenty  years^  growth, 
before  they  were  made  pollards,  are  not  titheable.  It  is  hud  down 
in  2  Inst.  643,  that  if  a  person  cut  down  timber  trees,  tithes  shall 
not  be  paid  for  the  germins  which  grow  out  of  the  roots,  of  what 
age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke,  Ambl.  133,  to  have  been  con- 
tradicted, and  for  good  reason ;  because  a  great  part  of  coppices 
grow  from  germins  of  old  timber  trees,  and  it  would  deprive  the 
clergy  of  great  part  of  their  tithes.  And  it  was  afterwards  decided, 
that  oak  wood  of  more  than  twenty  years*  standing,  growing  not 
from  acorns,  but  from  old  stools,  which  stools  belonged  originally 
to  trees  which  had  stood  more  than  twenty  years,  was  not  so  clearly 
and  universally  entitled  to  exemption  by  this  statute,  as  to  make  a 
verdict  (d)  which  subjects  them  to  tithe  necessarily  a  wrong  verdict. 
And  in  Evatis  v.  Oearge  and  Rowe^  12  Price,  76,  and  M.  &  Y. 
577;  it  was  holden,  that  germins,  or  trees  of  more  than  twenty 

i rears'  growth,  which  had  grown  from  old  stools  of  timber  trees 
Sailed  upwards  of  eighty  years  ago,  were  titheable.  Per  Alexander^ 
C.  B.,  OarroWy  B.,  and  HuUoek^  B. ;  Graham,  B.,  dissentiente. 
But  in  a  recent  case- in  Chancery  (0),  in  which  all  these  authorities 
were  reviewed,  it  was  holden,  that  wood  of  the  growth  of  twen^ 
years  or  upwards,  springing  from  the  roots  or  stools  of  trees  which 
have  formerly  been  felled,  are  exempt  from  tithe  ;  Lord  Cottett- 
ham^  C,  observing,  that,  although  he  was  very  reluctant  to  alter 
what  had  been  considered  by  many,  and  particularly  by  Alexander, 
C.  B.,  in  Evans  v.  Rowe^  to  be  a  rule  of  law,  still  he  thought  the 
interpretation  which  had  been  put  upon  the  statute  of  Edw.  IIL 

(dr)  Abbott  ▼.  Hieki,  1  H.  Wood,  320 ;  {b)  See  Bam  v.  Pwimum^  On.  Blk. 

LtKgfMd  ▼.  OMcytr,  1  H.  Wood,  330.  477. 

(f)  2  Inst.  643.  (e)  Morden  ▼.  Knight,  2  OwilL  841. 

(j)  Ambl.  132.  \d)  Ford  y.JUettm'f  4  If .  &  S.  180. 

(a)  Walitm  ▼.  TVyoii, Ambl.  130.  (t)  LoMtmf,  Prpm^  4  If .  &  Cr.  000. 


(5)  But  it  seems  that  wood,  applied  to  ifiedsl  purposei,  may  be 
exempted  from  tithes  by  special  custom,  but  not  otherwise. 
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for  400  years  was  the  correct  one ;  namely^  that  this  wood  was 
exempt  from  the  payment  of  tithes.  Wood  growing  in  hedft^-rowB, 
not  being  timber,  is  titheable  (/).  Birch  is  not  such  wockI  as  the 
statute  mtends  by  eros-boys  Q).  The  parson  de  mero  Jure  is 
entitled  to  tithe-wood,  if  the  vicar  be  neither  endowed  of  the  same, 
nor  claims  to  have  it  by  prescription  (h).  It  seems,  that  an  action 
of  debt  may  be  maintained  on  this  statute  for  not  setting  out  small 
tithes,  as  well  as  great  tithes,  provided  they  are  predial  tithes  (t). 

[In  such  manner  and  form  as  hath  of  right  been  yielded  and  paid 
within  forty  years  next  before  this  act,  or  of  right  and  custom  ought 
to  have  been  paid.]  Upon  this,  it  has  been  decided  (A),  that  in  tiie 
case  of  land  only  receqtly  brought  into  cultivation,  havine  always 
previously  been  in  grass,  the  mere  fact  of  non-payment  of  tithe  of 
itself  signifies  nothing,  and  does  not  support  the  presumption  of  a 
grant  in  favour  of  the  defendant ;  but  it  appears  that  non-payment, 
coupled  with  the  fact  that  the  land  had  been  before  and  constantly 
in  cultivation,  might  afford  some  ground  for  such  a  presumption : 
but  the  onus  of  proving  the  exemption  lies  upon  the  defendant  (Z). 

For  the  stat.  2  &  3  Will.  IV.  c.  100,  for  shortening  the  time 
required  in  claims  of  modus  decimandi,  or  exemption  from  or 
discharge  of  tithes,  see  post^  p.  1305. 

Justly  divided  or  set  forth.] — If  the  owner  justly  divide  the  tithe 
from  the  nine  parts  (m),  and  sets  it  out,  but  immecQately  afterwards 
carries  the  same  away,  this  will  be  considered  as  fraud  and  gnile 
within  the  statute. 

Agreed  for  the  Tithes  with  the  Parson^  ^c] — Although  a  lease 
of  tithes  cannot  be  without  deed  (n),  yet  a  parol  agreement  for 
retaining  tithes  will  be  sufficient  to  bar  the  parson,  &c.  of  his 
action  of  debt  on  this  statute.  An  agreement  for  the  retaining  of 
tithes  is  frequently  termed  a  composition ;  but  in  the  adoption  of 
this  term,  care  must  be  taken  not  to  confound  it  with  a  composition 
real,  which  is  an  agreement  of  a  different  nature,  and  upon  which 
some  remarks  will  be  made,  when  that  term  occurs  in  the  subse- 
quent provisions  of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.,  has  entered  into  an  agree- 
ment with  the  occupiers  of  the  land  for  the  retaining  of  their  tithes, 
an  action  cannot  be  maintained  for  not  setting  out  the  tithe,  until 
such  agreement  or  composition  is  determined,  and  that  such  compo- 

{/)  Biggs  y,  Martin  and  another ^  1  II.  v.  Trappet. 

Wood,  321 ;   Mantell  v.  Paine,  4  Gwill.  (/)  See  the  judgment  of  Btdler,  J.,  in 

1504.  Mitchell  t.  Walker,  5  T.  R.  264 ;  and  of 

{g)  Foster  \,L€nnard,Cro,  ^Mz,\.  Wilmot,    C.   J.,    in    Lord    Mantfteld  r. 

(*)  Per  Cur.,  in  Renoulds  v.  Green,  2  Clarke,  note,  t*.,  3  Gwill.  950,  n.  (9). 

Bulst.  27.     See  Norton  v.  Clarke,  1  Gwill.  (m)  Heale  v.  Sprat,  2  Inst.  649 ;  An- 

428.  derson^s  case,  Clayton,  20,  S.  P. 

ii)  Daws  V.  Benn,  1  B.  &  C.  751.  (n)  Bernard  v.  Evens^  1   LcY.  24  ;  T. 

(*)  Mitchell  V.  Walker,  5  T.  R.  260.  Ravm.  14,  S.  C. 
See  post,  p.  1314,  "Evidence,"  Hallewell 
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sition  cannot  be  determined  by  the  parson,  &c.,  without  giving  a 
reasonable  notice  to  the  occupiers  of  the  land.     There  have  been 
several  cases  in  which  it  has  been  discussed,  what  is  reasonable  notice 
for  the  determination  of  such  composition.     In  Wyburd  v.  TSick^ 
1   Bos.   &  Put.  465,  Buller^  J.,   considered  this  point  as  quite 
determined ;  observing,  that  in  the  case  of  Hewitt  v.  Adams  (o), 
where  the  notice  had  been  given  only  one  month  before  Michaelinas- 
day,  at  which  time  the  composition  was  payable  :  upon  a  question 
put  to  the  judges,  whether  such  notice  was  sufficient ;  they  were 
unanimously  of  opinion,  it  was  not ;  and  said  expressly,  that  a 
notice  to  determine  a  composition  ought  to  be  given  with  analogy  to 
the  notice  given  in  a  holding  of  land.     So  in  Bishop  v.  Chichester ^ 
4  Gwill.  1316;  2  Bro.  Ch.  C.161,  Lord  Thurlow,  Ch.,  said,  that 
he  thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and  tenant 
from  year  to  year.     In  Wyburd  v.  Tuck^  1  Bos.  &  Pul.  458,  the 
principle  of  the  above-mentioned  decision  in  the  House  of  Lords 
was  adopted  by  Suller,  Heathy  and  Rooke^  Js.     And  in  Goode  v. 
Howells,  4  M.  &  W.  202,  Lord  Abinger,  C.  B.,  and  Parke,  B., 
said,  that  it  is  now  to  be  taken  as  established  law  that  a  composi- 
tion for  tithes  from  year  to  year  must  be  determined  by  a  notice 
analogous  to  a  notice  to  quit  lands.     Agreeably  to  these  opinions, 
reasonable  notice  for  the  determination  of  a  composition  is  half  a 
year'*s  notice,  ending  at  the  expiration  of  the   year.      But  this 
notice  is  not  required  to  be  given  to  an  occupier  who  disclaims 
the  tithe-owner's  title  to  the  tithes  in  kind ;  as  where  the  occupier, 
who  had  been  under  a  composition,  refused  to  pay  it  or  to  set  out 
the  tithe  (p),  alleging  that  he  was   exempted  by  a  modus.     The 
general  doctrine  laid  down  in  Hewitt  v.  Adams^  as  to  the  necessity 
of  a  notice  to  determine  a  composition,  was  recognized  in  Fell 
v.  Wilson,  12  East,  83;  where  it  was  holden,  that  a  mere  general 
demand  of  tithe,  and  a  refusal  to  take  the  sum  tendered,  could  not 
be  considered  as  a  determination  of  a  subsisting  composition.     A 
composition  between  the  incumbent  and  the  occupiers  of  land  within 
the  parish,  determines  on  the  death  of  the  incumbent  (q),  and  his 
successor  is  not  obliged  to  give  notice  of  his  intention  to  take  the 
tithes  in  kind ;  but  if  the  successor,  after  induction  into  the  benefice, 
accept  the  composition,  such  acceptance  will  be  deemed  a  confirma- 
tion, and  in  such  case  the  regular  notice  must  be  given.     A  rector 
agreed  with  an  occupier  of  land  for  a  certain  sum  of  money,  in  lieu 
of  tithes,  payable  yearly  at  Michaelmas  (r).     The  rector  died  about 
a  month  before  Michaelmas.     It  was  decreed,  that,  the  agreement 
having  been  determined  by  the  death  of  the  rector,  the  successor 
should  be  entitled  to  tithes  in  kind  from  such  death,  and  the 

(o)  D.  P.  7  nro.  P.  C.  64.     See  also  {q)  Agreed  in  Brown  v.  Barlow,  H.  3 

Phwden  v.  Thorpe,  7  CI.  &  Fin.  137.  Geo.  11.,  Scacc,  3  Gwill.  1001. 

(p)  Bower  v.  Major,  C.  B.,  1  Brod.  &  (r)  M.  T.  1730,  Bunb.  294. 
Bingh.  4. 
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executor  of  the  last  incumbent  to  a  proportkNi,  according  to  the 
agreement,  until  the  death  of  the  testator.  If  a  rector,  &c.  having 
made  a  composition  («),  lease  tithes,  and  the  leaaee  mdkes  no  alte- 
ration in  the  composition,  when  the  tithes  revert  to  the  rector,  &cg^ 
the  occupier  of  land  will  continue  to  hold  under  the  ccHnposition 
originally  made  by  the  rector,  &c.  and  consequently  will  be  entitled 
to  notice,  before  the  rector,  &c.,  can  take  the  tithes  in  kind.  Gom- 
positions  were  not  apportionable  under  the  stat.  11  Geo.  II.  c.  19 ; 
and  therefore  the  occupier  was  not  accountable  {t)  for  any  proportion, 
and  executor  had  not  any  remedy,  unless  the  new  incumbrat  adopted 
the  same  composition.  See  further,  as  to  the  question  whether  a 
composition  for  tithes  is  within  the  statutes  11  Geo.  II.  c.  19,  and 
4  &  6  Will.  IV.  c.  22,  Oldham  v.  Hvbbard,  2  Y.  &  C,  N.  C.  209. 

Second  Section  of  Stat.  2^3  Edw.  VL] — The  second  section 
empowers  the  rector,  &c.  or  his  servant,  to  see  that  the  tithe  is 
justly  set  forth,  and  to  carry  away  the  same,  and  gives  a  remedy  in 
the  ecclesiastical  court  for  the  recovery  of  the  double  value  of  tithe 
subtracted,  \^ith  costs. 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory  of  the 
common  law,  because,  for  stopping  the  way  of  the  party  to  whom  the 
tithes  ought  to  be  paid,  an  action  on  the  case  might  have  heeia 
maintained  at  common  law.  Although  the  tithe-owner  is  entitled 
to  use  the  way  by  which  the  farmer  carries  his  nine  tenths :  yet, 
where  the  farmer  bond  fide  stopped  up  the  old  way ;  it  was  holden  («X 
that  the  rector  could  not  claim  the  old  road  as  a  permanent  way, 
although  the  new  one  was  more  circuitous  and  inconvenient.  As 
to  the  second  part,  it  is  to  be  observed,  that  the  parson,  &c.  wis 
entitled  in  the  ecclesiastical  court  to  recover  the  tithes  tb^mselves, 
and  therefore  the  double  value  in  addition  made  the  recovery  in  the 
ecclesiastical  court  equivalent  to  the  treble  forfeiture  under  the 
former  clause ;  but  costs  being  given  by  this  action,  rendered  the 
suit  in  the  ecclesiastical  court  more  advantageous  ;  for,  at  the  com- 
mon law,  the  plaintiff  was  not  entitled  to  costs  (or) ;  but,  now,  by 
stat.  8  &  9  Will.  III.  c.  11,  s.  3,  ''in  actions  of  debt  upon  the 
statute  for  not  setting  forth  tithes,  wherein  the  single  value  or 
damage  found  by  the  jury  shall  not  exceed  the  sum  of  twenty  nobles 
(6/.  13«.  ^d.)^  the  plaintiff  obtaining  judgment,  or  any  award  of 
execution  after  plea  pleaded  or  demurrer  joined,  shall  recover  lus 
costs."  In  like  manner,  if  the  plaintiff  was  nonsuit,  or  the  defen- 
dant obtained  a  verdict,  the  defendant  was  not  entitled  to  costs 
under  the  stat.  23  Hen.  VJII.  c.  15 ;  for  an  action  on  this  stat. 
2  Edw.  VI.  was  not  an  action  upon  a  specialty  or  contract,  nor  for 
a  wrong  personal  immediately  done  to  the  plaintiff,  but  for  a  non- 


(0 


Wybwd  V.  Tuck,  1  Bos.  &  Pul.  458.  composition. 

Ayntley  v.  Wordtworih,  2  Yes.  &  B.  («)  Jamet  v.  DodM,  2  Cr.  &  M.  266. 

331/  impeaching    Williamt    v.    Potoellj  (x)  2  Inst.  651. 

10  East,  270,  as  to  the  proportions  of  the 
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feasance  (y) ;  but  now,  by  the  same  stat.  8  8e  9  Will.  III.  c.  11, 
8.  3,  if  the  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinu- 
ance, or  a  verdict  shall  pass  against  him,  the  defendant  shall  recover 
his  costs. 

Third  Section  of  Stat.  2^3  Edw.  FJ.]— The  third  section  pro- 
vides,  ^*  that  tithe  of  cattle,  feeding  in  any  waste  whereof  the  parish 
KB  not  known,  shall  be  paid  to  the  parson,  &c.  of  the  parish  in  which 
the  owner  of  the  cattle  dwells." 

Fourth  Section.] — By  the  fourth  section  it  is  enacted,  "that  no 
person  shall  be  sued  or  otherwise  compelled  to  yield  or  pay  tithes 
for  any  manors,  lands,  Sec.  which  either  by  the  laws  and  statutes 
of  the  realm,  or  by  any  privilege  or  prescription  (z)  are  not  charge- 
able with  the  payment  of  tithes,  or  are  discharged  by  any  composi- 
tion real."" 

Laws  of  the  Realm.] — That  is,  by  the  common  law  and  customs 
of  the  realm.  Of  common  right,  no  tithes  are  to  be  paid  of  quarries 
of  stone  or  slate,  because  they  are  parcel  of  the  freehold  (a),  and  the 
parson  hath  tithe  of  the  grass  or  com  which  grows  upon  the  surface 
of  the  land  in  which  the  quarry  is ;  so  also  not  for  coal,  turf,  flags, 
tin,  lead,  brick,  tile,  earthen  pots,  lime,  marie,  chalk,  and  such  like, 
because  they  are  not  the  increase,  but  of  the  substance  of  the  earth. 
And  the  like  has  been  resolved  of  houses  considered  separately  from 
the  soil,  as  having  no  annual  increase  ;  but,  by  particular  custom, 
tithes  of  any  of  these  may  be  payable.     See  Bunb.  102. 

Statute*.]— See  stat.  27  Hen.  VIII.  c.  20 ;  31  Hen.  VIII.  c.  13  ; 
82  Hen.  VIII.  c.  7 ;  37  Hen.  VIII.  c.  12. 

Privilege  or  Prescription.] — At  the  common  law  (6),  spiritual 
persons,  that  is,  bishops,  abbots,  &c.,  were  capable  of  a  discharge  of 
tithes : — 1st,  By  bull  of  the  pope  ;  2ndly,  By  composition  ;  3dly,  By 
prescription ;  and  these  were  absolute ;  4thly,  By  order,  as  the 
Cistertians,  Templars,  and  Hospitallers  of  Jerusalem  (6).  This 
privilege  was  granted  to  these  orders,  by  an  ancient  council  ex- 

(y)  DounUoH  t.  Fimek,  2  Inst.  651.  (a)  2  Ingt.  651. 

(j)  See  sUt.  2  &  3  Will.  lY.  c.  100,/io«^  {b)  Hob.  296,  7. 

p.  1305. 

(6)  The  Italian  merchants  founded  the  convent  and  hospital  of  St. 
John  of  Jerusalem,  the  cradle  of  the  monastic  and  military  order  which 
has  since  reigned  in  the  Isles  of  Rhodes  and  Malta.  See  "  Gibbon's  Dc- 
clme  and  Fall."  Pope  Innocent  the  Third,  A.  D.  1 197,  by  bull  or  decretal 
epistle,  discharged  the  order  of  Preemonstratenses  from  the  payment  of 
tithes  for  lands  of  their  own  culture :  but  this  bull  not  having  been  re- 
ceived and  allowed  in  England ;  it  has  been  holden,  that  lands,  formerly 
parcel  of  a  greater  abbev  of  this  order,  are  not,  by  virtue  of  this  bull, 
exempt  from  payment  of  tithes.  Townley  v.  Tomlinson,  T.  2  Geo.  HI., 
Scacc,  3  Gwm.  1004;  Samey.  Same,  E.  11  Geo.  III.,  Scacc,  3  Gwm. 
1017. 
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plained  by  the  council  of  Latenm,  A.  D.  1215,  and  allowed  by  tbe 
general  consent  of  the  realm  (c) ;  but  it  is  extended  to  such  lands 
only  as  they  had  before  the  council,  A.  D.  1215,  and  could  be 
enjoyed  only  by  the  religious  persons  themselves,  while  those  lands 
remained  in  their  manurance.  The  greater  piurt  ef  these  exemp- 
tions would  have  fallen  with  the  spiritual  persons,  to  whom  they 
were  annexed,  upon  the  dissolution  of  the  abbeys  by  Henry  VIII^ 
had  they  not  been  supported  and  upholden  by  the  2l8t  section  of 
the  Stat.  31  Hen.  VIII.  c.  13,  (by  which  all  the  religious  houses 
above  the  value  of  200/.  per  annum,  were  dissolved,)  whereby  it  is 
enacted,  ''  that  the  king,  and  every  person  having  hereditaments 
belonging  to  monasteries,  or  other  religious  houses,  shall  enjoy  the 
same,  discharged  of  payment  of  tithes,  in  as  large  and  ample  a 
manner  as  the  abbots,  &e.  enjoyed  the  same,  at  uie  time  of  their 
dissolution.^  By  virtue  of  this  clause,  laymen  holding  abbey  lands 
enjoy  the  several  exemptions  from  titne  before  mentioned,  as 
derivatives  from  the  religious  persons  who  were  entitled  to  them 
previously  to  the  dissolution.  These  exemptions  extend  to  monas- 
teries which  were  dissolved  and  came  to  the  crown  after  the  4th  of 
February,  27  Hen.  VIIL,  and  before  the  31  Hen.  VIII.,  although 
they  were  not  in  possession  {d)  of  the  crown  at  the  time  when  the 
Stat.  31  Hen.  VIII.  c.  13,  passed.  And  not  only  tenants  in  fee  of 
such  lands  enjoy  these  exemptions,  but  also,  where  the  estate  is 
divided  into  portions,  as  under  a  marriage  settlement,  the  several 
parties,  whether  tenants  for  life  (e),  or  in  tail  (/),  as  they  succes- 
sively come  into  possession,  are  entitled  to  hold  the  lands  tithe  free. 
But  where  an  abbot  enjoying  a  privilege  of  discliarge  of  tithe  while 
the  land  was  in  his  own  manurance,  made  a  gift  in  tail ;  and  after- 
wards by  the  31  Hen.  VII I.,  tbe  abbey  was  dissolved  ;  it  was 
holden,  that  the  donee  in  tail  was  not  entitled  to  the  exemption 
from  tithe  {g),  Secus,  if  a  common  recovery  had  been  suffered. 
Exemptions  of  this  kind  are  usually  supported  by  documentary 
evidence,  contemporary,  or  about  the  period  of  the  dissolution, 
detailing  the  lands  being  the  possessions  of  the  abbey  or  religious 
house,  which,  coupled  with  proof  of  non-payment,  affords  strong 
ground  for  presuming  them  discharged  (A).  By  virtue  of  this  clause, 
also,  the  owner  of  abbey  lands  is  entitled  to  a  discharge  of  the  pay- 
ment of  tithes,  if  he  can  show  that  at  the  time  of  the  dissolution 
there  had  been  an  unity  of  possession  of  the  rectory  and  land  tithe- 
able  from  time  immemorial,  and  there  be  not  any  evidence  that  tithes 
have  ever  been  paid :  for,  although  a  perpetual  unity,  in  the  prior 
of  the  monastery,  or  religious  house,  before  the  statute,  operated 
not  as  a  discharge,  but  only  as  a  suspension  of  payment,  because  he 

(c)  See    Stavely  v.  Ullithom,    Ilardr.  (/)   TTtiifon  v. iZeifman,  Hardr.  1 74. 

101.  (jf)  Farmer  Y.Sheeman,  Iletl.  133. 


[d)  Tate  v.  Skelion,  4  Gwm.  1503.  (h)  See  Earl  of  Carytfort  v.  WelU 

(e)  Hett  V.  Meeds,   T.   39   Geo.  III.,       others,   1  M.  &  Y.  600 ;  and  SalkHd  t. 
Scacc.,  4  Gwm.  1515.  Johnston,  1  Hare,  196. 
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could  not  pay  tithes  to  himself;  yet,  inasmuch  as  the  greater  part 
of  the  monasteries  were  discharged  from  tithe^  by  bull  or  prescrip- 
tion, the  courts,  after  a  lapse  of  years,  will  presume  that  such 
discharge  existed  at  the  time  of  the  dissolution,  but  that  the 
records,  or  proofs  of  those  discharges,  caimot  be  produced  after  so 
lon^  a  unity  of  possession.  A  discharge  of  unity  therefore  is,  as 
Pollexfen  terms  it,  a  discharge  by  bull,  or  by  prescription  presumed, 
but  not  proved.  And  the  mere  circumstance  of  the  lands  titheable 
being  under  lease  at  the  time  of  the  dissolution,  will  not  destroy 
this  presumption  (») ;  but  if  it  appear  that  the  lessee  paid  tithe, 
that  will  destroy  the  presumption  (k).  The  discharge  by  unity 
must  be  pleaded  as  a  discharge  of  the  payment  of  tithe,  and  not  as 
a  discharge  generally.  Lands  formerly  belonging  to  a  Cistertian 
abbey  are  discharged  of  .tithes  (/)  whilst  in  the  manurance  of  the 
owner,  although  such  lands  were  under  lease  for  years  (7)  at  the 
time  of  the  dissolution  of  the  abbey ;  for  the  privilege,  though  per- 
sonal, existed  at  the  time  of  the  dissolution,  tnough  not  in  esse^  yet 
in  right ;  and  the  reversioners  were  entitled  to  the  discharge,  as 
soon  as  the  lands  reverted  into  their  own  hands.  In  JFosset  v. 
Francklin,  T.  Raym.  225  ;  and  Star  v.  Ellyot^  Freem.  299 :  it  was 
holden,  that  lands  formerly  parcel  of  the  possession  of  the  prior 
of  St.  John  of  Jerusalem,  and  which  came  to  the  crown  by  32 
Hen.  VIII.  c.  24,  were  discharged  from  payment  of  tithes.  Lands 
belonging  to  those  abbeys  which  came  to  the  crown  by  stat.  27  Hen. 
VIII.  c.  24,  (that  is  the  lesser  abbeys,)  are  not  entitled (m)  to  these 
exemptions,  although  such  lands  were  discharged  in  the  hands  of 
the  religious  houses ;  for  that  statute  does  not  contain  any  clause 
similar  to  the  21st  section  of  31  Hen.  VIII.  c.  13.  Having  enume- 
rated the  several  discharges  from  tithe,  which  were  enjoyed  by 
religious  persons  at  the  common  law  and  before  the  dissolution  of 
monasteries,  and  by  laymen,  as  derivatives  from  those  religious- 
persons  since  that  period,  it  remains  only  to  add  a  few  observations 
relative  to  the  exemption  from  tithes,  which  might  be  claimed  by 
laymen  at  the  common  law  ;  and  these  were  two  only — 1st,  by  com- 
position real ;  and  2nd,  by  prescription  de  modo  decimandi ;  for  it 
is  clearly  established  (n),  that  by  the  common  law  a  layman  could 
not  prescribe  in  a  non  decimando  (8),  or  set  up  as  a  defence  to  a 


s 


t)  Wildman  v.  Oadetf  Pollexfen,  1.  margiii. 

*)  Benton  v.  Trot,  Moor.  528.  (m)  See  Clayt.  41,  pi.  70 ;  Hob.  307  ; 

(/)  Cou7/«yv. /r^«,Scacc.  1788,4Gwm.  Cro.  Jac.  607;  Cro.  Car.  422;    Sir  W 

1308,  per  Eyret  C.  B.,  recognizing  Porter  Jones,  3. 

V.  Bathurst,  Cro.  Jac.  559 ;  2  Roll.  Rep.  (n)  Breary  T.  Manby,  3  Wood's  Dec, 

148 ;  Palm.  Ill ;  Dyer,  277,  b.,  8.  C,  in  43 ;  3  Bum's  Ecc.  L.  438 ;  3  Gwm.  904. 


(7)  Or  for  life,  or  in  tail,  per  Cur,,  in  Wilson  v.  Redman,  Hardr.  190  ; 
Hett  V.  Meeds,  Trin.  T.  1799,  Excheq.,  4  Gwm.  1515,  16. 

(8)  Neither  could  a  hundred  or  a  county  prescribe  in  a  non  dedmando^ 
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efaum  of  tithe,  the  mere  noB-pAjmeiii  of  titbe  firom  time 
rkd,  whether  the  party  ckiming  the  tithe  be  hj  impnipimtar  (oX 
or  eecleinastical  rector,  and  whether  the  noo-pajmeBt  ertend  to  al, 
or  a  portion  (p)  only,  of  the  tithes. 

Camposition  reaL] — A  composition  real,  according  to  OibaooC^]^ 
is,  ^*  where  the  incumbent,  together  with  the  patnm  and  anSmanff 
nnke  agreement,  by  deed  executed  under  their  hands  and  ooah^ 
that  certain  lands  shall  be  discharged  from  the  payment  of  tithe  in 
q>ecie,  in  consideration  of  a  recompense  to  the  inemnbent,  either 
in  money  or  in  lands,  to  him  and  his  successors  for  ever,  or  in  some 
other  thing  for  their  benefit  and  advantage.'*  So  Sir  Simon  Deggefr) 
observes,  '^That  which  we  call  a  resJ  composition  is  where  Uie 
present  incumbent  of  any  church,  together  with  the  patrcm  and 
ordinary,  do  agree,  under  their  hands  and  seals,  or  by  fine  in  the 
king's  courts,  that  such  lands  shall  be  freed  and  discharged  of  pay- 
ment of  all  manner  of  tithe  for  ever,  paying  some  annual  paymoit, 
or  doing  some  other  thing  to  the  ease,  profit,  or  advantage  of  the 
pnrson  or  vicar,  to  whom  the  tithe  did  belong.**  From  the  precedii^ 
definitions,  it  appears  that  there  must  be  the  following  reqnisiteB  to 
constitute  a  real  composition: — 1.  That  the  tithe  be  dischamed: 
2.  That  a  composition  be  given  in  lieu  of  such  discharge ;  3.  That 
the  composition  must  be  made  with  the  consent  of  the  patron  and 
ordinary ;  4.  To  these  it  may  be  added,  that  a  composition  nnnt 
have  been  made  before  the  stat.  13  Eliz.  c.  10;  for,  by  the  third 
section  of  that  statute,  ^^  masters  and  fellows  of  colleges,  deans  and 
chapters,  masters  of  hospitals,  parsons,  vicars,  or  other  persons 
having  ecclesiastical  living  or  tithe,  are  restrained  from  making  any 
conveyance  of  the  same,  other  than  by  lease  for  twenty-one  years, 
or  three  lives,  from  the  time  when  such  lease  shall  be  made,  and 
reserving  thereupon  the  accustomed  yearly  rent.*"  And  it  has  been 
holden  («),  that  a  decree  in  equity,  confirming  an  agreement  for  the 


(o)  Burg,  of  Buty  Si,  BibHmmd'a  t. 
Com.  Rep.  643;  2  Gwm.  757, 
8,  C. ;  Jennings  v.  LeUU,  3  Gwm.  952, 
S.  P.  See  sdso  Andrews  v.  Drever,  2 
Biiigb.N.C.  1;  2  Sc.  I. 

(P)  iVa^/«  ▼.  Edwards,  4  Gwm.  1442. 
Bat  see  the  remarks  of  Lord  Loughborough, 
Ch,,  on  this  case,  in  Rose  v.  Calland,  5  Yes. 
Jon.  186,  and  of  Wood,  B.,  in  Mead  t. 
Norbmy,  2  Price,  347. 

(q)  Gibson's  Codex,  tit.  30,  c  5,  p.  705, 


innotis,  ed.  1713.  See  alao  Sir  W.  Joaot, 
368. 

(r)  Degge,  pt.  2,  c  20. 

(s)  Jones  ▼.  Snow,  3  Gwm.  1199.  Sae 
also  Cariwright  v.  CoUom,  E.  T.  19  Geou 
III.,  4  H.  Wood's  D.  88;  Aiiorwt^  Gt- 
neral  v.  Cholmley,  Amb.  510,  S.  P. ;  7  Bro. 
P.  C.  34,  Tomlins'  ed.,  S,  C,  D.  P.  See 
also  Plowden  t.  Thmrpe,  7  CL  &  Flm.  137. 
But  see  2  &  3  W.  IV.  c.  109,  i.  2,  5  &6 
Vict,  c  54,  sa.  6,  7. 


for  a  thing  that  is  in  its  nature  de  jure  titheable  :  but  of  things  which  in 
their  nature  are  not  titheable  dejure,  a  hundred  or  county  might  prescribe 
in  a  non  decimando  ;  because,  in  such  case,  they  were  discharged  without 
a  custom  to  the  coutrary,  and  they  did  but  insist  on  their  ancient  right, 
and  that  the  custom  had  not  prevailed  against  it.  Hickt  v.  Wooehcm, 
Lord  Raym.  137  ;  Salk.  655,  S.  C.  But  see  stat.  2  &  3  Will.  IV.  c.  100, 
poH,  p.  1305. 
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acceptance  of  land,  in  lieu  of  tithe,  made  since  the  stat.  13  Elliz.  c. 
10,  is  not  binding  on  a  succeeding  incumbent,  although  such  agree* 
ment  was  sanctioned  by  the  concurrence  of  all  the  parties,  and 
although  it  had  been  acquiesced  in  for  130  years. 

The  law  stood  thus  until  the  year  1832,  when  the  stat.  2  &  8 
Will.  IV.  c.  100  was  passed,  intituled,  "  An  Act  for  shortening  the 
Time  required  in(0  claims  of  modus  decimandi,  or  exemption  from  a 
discharge  of  Tithes."  This  statute,  the  preamble  of  which  recited, 
that  ^^  the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes,  may  and  ought  to  be  prevented  by  shortening  the 
time  required  for  the  valid  establishment  of  claims  of  a  modus  deci- 
mandi, or  exemption  from  a  discharge  of  tithes,'*''  enacted,  that  all 
prescriptions  and  claims  of  or  for  any  modus  decimandi,  or  of  or  to 
any  exemption  from  or  discharge  of  tithes,  by  composition,  real  or 
otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be 
hereafter  demanded  by  the  King,  Duke  of  Cornwall,  or  by  any  lay 
person  not  being  a  corporation  sole,  or  by  any  body  corporate  of 
many,  be  sustained  upon  evidence,  showing,  in  cases  of  claim  of  a 
modus  decimandi,  the  payment  or  render  of  such  modus ;  and  in  cases 
of  claim  to  exemption  or  discharge,  showing  the  enjoyment  of  the 
land  without  payment  or  render  of  tithes,  money,  or  other  matter,  in 
lieu  thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of 
such  demand,  unless,  in  the  case  of  a  claim  of  a  modus  decimandi, 
the  actual  payment  or  render  of  tithes  in  kind,  or  of  money  or  other 
thing  differing  in  amount,  quality,  or  quantity  from  the  modus 
claimed,  or,  in  case  of  claim  to  exemption  or  discharge,  the  render 
or  payment  of  tithes,  or  of  money  or  other  matter  in  lieu  thereof, 
shall  be  shown  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  payment  or  render  of 
modus  was  made,  or  enjojrment  had,  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  bv  deed  or  writing ;  and 
if  such  proof  in  support  of  the  claim  shall  be  extended  to  the  full 
period  of  sixty  years  next  before  the  time  of  such  demand,  in  such 
cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  or 
enjoyment  had  by  some  consent  or  agreement  by  deed  or  writing ; 
and  where  the  render  of  tithes  in  kmd  shall  be  demanded  by  any 
archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  of  hos- 
pital, or  other  corporation  sole,  whether  spiritual  or  temporal,  then 
every  such  prescription  or  claim  shall  be  valid  and  indefeasible,  upon 
evidence  showing  such  payment  or  render  of  modus  made,  or  enjoy- 
ment had,  as  is  hereinbefore  mentioned,  applicable  to  the  nature 
of  the  claim,  for  and  during  the  whole  time  that  two  persons  in 
succession  shall  have  held  the  office  or  benefice,  in  respect  whereof 
such  render  of  tithes  in  kind  shall  be  claimed,  and  for  not  less  than 
three  years  after  the  appointment  and  institution  or  induction  of 

(/)  Amended  by  stat.  4  &  5  WiU.  IV.  e.  83. 
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a  tfcxrd  person  thereto ;  profided,  that  if  the  whole  tinie  of  the 
faoUhig  of  such  two  persons  shall  be  less  than  sixty  jeaiBy  then  it 
shall  be  necesaary  to  show  sach  payment  or  render  of  modus  made 
or  enjoyment  had.  (as  the  case  may  be,)  not  only  during  the  whole 
of  such  time,  but  also  during  such  (urther  number  of  years,  either 
before  or  after  such  time,  or  partly  before  and  partly  after,  as  shall 
with  such  time  be  su£Bcient  to  make  up  the  full  period  of  sixty  years, 
and  also  for  and  during  the  further  period  of  three  years  after  the 
appointment  and  institution  or  induction  of  a  third  person  to  the 
same  o£Bee  or  benefice,  unless  it  shall  be  proTed  that  such  payment 
or  render  of  modus  was  made  or  enjoyment  had  by  some  consent  or 
agreement  by  deed  or  writing.     Upon   the  construction  of  this 
statute  an  important  question  has  arisen,  whether,  under  its  pro- 
risions,  mere  non-payment  for  the  requisite  number  of  years  and 
incumbencies  is  in  itself  a  discharge  from  tithes ;  or  whether  it  is, 
notwithstanding  the  statute,  still  necessary  to  go  further,  and  show 
good  ground  of  discharge  or  exemption  preriously  recognized  by  the 
&w.     This  question  has  aiisen  in  two  causes.     Li  Salkeld  ▼.  Uohur 
Stan  (v),  WigranL,  V.  C,  held  that  the  statute  does  not  create  any 
new  ground  of  exemption,  but  merely  curtails  the  period  daring 
which  it  was  previously  necessary  to  prove  non-payment  of  tithes, 
in  order  to  support  a  valid  ground  of  exemption.     In  FeUawes  v. 
Clay  (jr),  which  was  heard  shortly  after  Salkeld  v.  Johnston,  the 
Court   of  Queen's  Bench  was  divided  in  opinion,  Patteson^  J., 
and  Coleridge^  J.,  adopting  the  view  taken  by  Wigram,  V.  C. ;   and 
Lord  Denman^  C.  J.,  and    Williams^  J.,   being  of  the  contrary 
opinion.     The  case  of  Salkeld  v.  Johnston  was  heard  on   appeal 
before  Lord  Lyndhurst^  C,  who  directed  a  case  to  be  sent  for  the 
ojiinion  of  the  Court  of  Common  Pleas.     In  the  case  of  FeUovoes  v. 
Clay  a  new  trial  was  directed,  for  the  purpose  of  having  the  ques- 
tion carried  to  a  court  of  error;  but  no  further  proceedings  in  either 
case  have  yet  taken  place. 

By  sect.  2,  of  the  same  statute,  compositions  for  tithes  confirmed 
by  decrees  of  courts  of  equity,  and  which  have  not  since  been  set 
aside^  abandoned,  or  departed  from,  are  made  valid  in  law  (y)  ;  and 
no  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within  the 
provi.sions  of  this  act,  unless  such  modus,  &c.  shall  be  proved  to  have 
existed  and  Ijeen  acted  upon  within  one  year  next  before  the  passing 
of  this  act  {z). 

lly  sect.  4,  this  act  shall  not  extend  to  any  case  where  the  tithes 
of  any  lands,  tenements,  or  hereditaments  shall  have  been  demised 
by  deed  for  life  or  yeare,  or  where  any  composition  for  tithes  shall 
have  been  made  by  deed  or  wiiting,  by  the  person  entitled  to  such 
tithes,  with  the  owner  or  occupier  of  the  land,  for  any  such  term  of 

1  Hare,  196.  W.  302. 

4  Q.  B.  313 ;  3  G.  &  D.  407.  {z)  See  5  &  6  Vict.  c.  54,  s.  7. 

See  Thorpe  v.  Mattinylei/f  5  M.  & 
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years,  and  such  demise  or  composition  shall  be  subsisting  at  the 
time  of  the  passing  of  this  act,  and  where  any  action  or  suit  sliall 
be  instituted  for  the  recovery  or  enforcing  the  payment  of  tithes  in 
kind  within  three  years  next  after  the  expiration,  surrender,  or  other 
determination  of  such  demise  or  composition. 

By  sect.  5,  it  is  provided  that  the  time  during  which  lands  shall 
be  held  by  persons  entitled  to  the  tithes  thereof  shall  be  excluded  in 
the  computation  under  this  act ;  as  also  (a)  the  time  during  which 
any  person  capable  of  resisting  any  claim  shall  be  an  infant,  &c. 

By  sect.  7,  in  all  actions  and  suits  it  shall  be  sufficient  to  allege 
that  the  modus  or  exemption  or  discharge  claimed  was  actually 
exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this 
act  as  may  be  applicable  to  the  case  ;  and  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
tract, agreement,  deed,  or  writing  herein  mentioned,  or  any  other 
matter  of  iact  or  of  law  not  inconsistent  with  the  simple  fact  of  the 
exercise  and  enjoyment  of  the  matter  claimed,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any  general 
traverse  or  denial  of  the  matter  claimed. 

By  sect.  8,  in  the  several  cases  provided  for  by  this  act,  no  pre- 
sumption shall  be  allowed  in  support  of  any  claim  upon  proof  of  the 
exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any  less 
period  of  time  than  for  such  period  mentioned  in  this  act  as  may  be 
applicable  to  the  case  and  to  the  nature  of  the  claim.  This  act  does 
not  extend  to  Scotland  or  Ireland  (6).  This  statute  is  not  to  have 
any  operation,  as  to  any  award  of  the  Tithe  Ck>mmissioners,  in 
certain  cases  mentioned  in  the  stat.  5  &  6  Vict.  c.  54,  s.  10. 

5th  Section  of  Stat.  2^3  Edw.  F/.]— By  the  5th  section,  it  is 
enacted,  "  that  if  barren  heath  or  waste  groundy  (other  than  such  as 
is  discharged  from  the  payment  of  tithes,  by  act  of  parliament,) 
which  has  laid  barren  and  paid  no  tithes,  by  reason  of  the  same  bar- 
renness, be  improved  and  converted  into  arable  ground  or  meadow, 
it  shall,  after  the  end  of  seven  years  next  after  such  improvements, 
pay  tithe  of  corn  and  hay  growing  upon  the  same/^  But  (c)  if  any 
such  barren  waste  or  heath  ground  has  been  charged  with  the 
payment  of  any  tithes,  and  the  same  be  improved  or  converted  into 
arable  ground  or  meadow,  the  owner  shall,  during  the  seven  years 
next  following  after  the  improvement,  pay  such  kind  of  tithes  as  was 
paid  for  the  same  before  the  improvement. 

Barren  Heath  or  Waste  Ground,^ — Barren  ground  (d)  is  under- 
stood, by  the  opinion  and  judgment  of  the  common  law,  to  be  ground 
whereof  no   profit  arises  or  grows:   but  ground  which  has  been 


(a)  Sect.  6. 

(b)  Sect.  9. 

(c)  2  &  3  Edw.  YI.  c.  13,  s.  6. 


(d)  Per  CWr.,  Dyer,  170,  b.  in  margin. 
See  Warwick  t.  Collins,  post,  p.  1309. 


etnbbed,  and  afterwards  bears  com  or  gtaas,  is  not  Liarren.  By 
Kosle  ground  is  iindersbiod  such  ground  as  no  mao  challenges  as  bv 
own,  or  no  man  can  tell  to  wham  it  certainly  heloogs,  and  which  lies 
uninclosed  and  unbounded  with  hedge  and  ditch ;  but  the  ground 
which  is  inclosed  and  hcds^d  and  ditched  in,  and  the  land  known,  k 
Dot  waste  ground.  By  heath  grouad  is  to  be  undei^tood,  gnnind 
which  is  diBpi>reed  and  lies  as  couimon.  The  6(tJi  claitse  was  de- 
signed for  the  advancement  of  tillage,  and  consequentlr,  althoit^ 
the  land  yield  some  fruit,  yet  if  it  be  barren  land,  quoad  atrial- 
twrem,  it  is  within  this  statute  (e).  On  the  other  liand,  if  tJie  land 
tw  not  nuapte  naturd  aterilis,  but  is  ca]>able  of  producing  ■  crop  of 
corn,  without  extraordinary  expense  in  the  tillage,  it  ia  not  pruteeteJ 
Inr  the  statute.  Such  lands  only  are  within  this  clause,  aa,  orer  and 
above  the  necessary  cx|>cnse  of  inclosing  and  cleacitig,  require  alM 
expense  in  manuring  before  they  can  be  made  proper  for  agricn)- 
ture  (9).  In  a  case  wfa^rc  it  appeared  (/)  that  the  land  had  been 
marsh  and  sandy  land,  and  coTered  with  salt  water ;  that  from  time 
inuneuiorial  no  grass  had  been  known  to  grow  thereon,  and  tio  profit 
had  been  made  of  it,  until  the  tenant,  at  a  great  expense,  by  the 
erection  of  banks  and  sea-n-alls,  pre^-ented  the  sea  from  orcrfl^iaing 
the  land,  and  thereby  was  enabled  to  convert  it  into  arable  land, 
which  produced  corn:  it  was  holdeu,  that  this  land  was  not  pro 
tected  by  the  statute;  Coke,  C  J.,  Dodderidgt,  mid  Saitghton,  J*. 
observing,  that  laud  waa  not  barren  which  could  bear  cim  without 
ctwt,  as  this  did,  and  therefore  tithes  ought  to  Im:  paid  for  ii :  and 
that  the  circii Distance  of  the  party  having  bttiii  at  great  costs  in 
raising  a  mound  to  make  this  good  land,  by  the  excluaion  uf  the  SM, 
would  nut  alter  the  case  (10,), 

(t)  2  Init.  6S6.  Dmid,   A   Owm.    1338  t    u")    Brrm  v. 

If)   Wilt  1.  Bwt,  3  BolM.  165i  1  RolL      Ltmt,  4  Gwm.  1S94. 
Bep.  354,  S.  C.      See  ilio  Jonei  y.  Lt 

(9)  Barren  ground  ia  such  ground  as  will  not  bear  com  of  itsdf,  irith- 
oat  very  great  cost  in  the  eitraordinary  manuring  of  it.  Agreed  per  Oat., 
3  Bulstr.  166.  Barren  inclosed,  within  the  meaning  of  the  stat.  Edw.  VI., 
most  be  such  land  as  is  barren  ntdple  natvrd,  and  not  land  upon  wUA 
mod  or  the  Uke  grew  before,  which  is  afterwards  burnt,  and  the  laa^ 
converted  into  tillage.  Per  Powell,  J.,  Lord  Baym.  991.  See  abo 
Hunter  v.  Bomier,  6  Mod.  96. 

(10)  This  case  is  alluded  to  by  Lord  Hardwieke,  Ch.,  in  atodOoeBT. 
Terry,  1  Ves.  117-      "  There  is  an  expense  in  gaining  land  from  the  im. 


yet  the  seven  years  are  not  allowed  *,  though  overflown  time  out  of  n 
because  the  benefit  is  lasting ;  but  if  an  additional  ezpenae  ia  necesaai , 
make  it  produce  the  first  crop,  seven  years  shall  be  allowed." — "As  to* the 


e  of  land  newly  gained  from  the  sea,  if  that  determination  can  be  aim- 
ported  at  all,  it  must  be  by  other  reasons  than  those  assigned  in  the  bow- 
If  such  land  is  not  protected,  it  must  be  because  it  is  not  within  the 
description  in  the  statute ;  because  it  is  neither  barren,  nor  waste,  nor 
*  See  Sheruiela»T.Fieicood,Cn).E^t1b, 
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The  rule  of  law  for  determining  what  is  barren  ground  is^  whether 
the  land  is  of  such  nature  as  to  require  an  extraordinary  expense  in 
manuring  or  tilling,  to  bring  it  into  a  proper  state  of  cnltivation  (^), 
and  not  whether  it  is  or  is  not  in  its  own  nature  so  fertile  as  after 
being  ploughed  and  sown  to  produce  of  itself,  without  manuring  or 
tillage,  a  crop  worth  more  than  the  expense  of  ploughing,  sowing, 
and  reaping.  Where  upon  an  inclosure  of  barren  lands,  the  defen- 
dant put  in  cattle  on  his  land,  but  did  no  other  act  of  improyement ; 
it  was  hold^i  (A),  that  the  seven  years  only  began  to  run  from  the 
first  act  of  ploughing  to  render  the  land  productive.  It  seems,  the 
act  is  to  be  so  construed,  as  to  apply  to  such  improvement  as  would 
make  the  land  produce  more  com  or  hay  for  tithe.  Land  which  is 
of  a  good  natural  quality  shall  pay  tithe  immediately,  although  the 
expense  attending  the  breaking  it  up  and  liming  it  exceeds  the 
return  made  to  the  farmer  in  the  several  first  years  of  cultivating 
it  (t).  The  onus  of  proving  that  the  land  is  barren  lies  on  the 
defendant  (k). 

Of  the  Persons  to  whom  Tithes  are  due. 

All  tithes  were  originally  rectorial  and  therefore /^rimdyJicie  belong 
to  and  are  due  to  the  rector  of  the  church  of  that  parish  wherein 
they  arise.  But  the  parson  of  one  parish  may  claim  by  prescription 
a  portion  (11)  of  tithes  in  the  parish  of  another  (/).  Extra- 
parochial  tithes  belong  to  the  king  (m),  who  is  a  mixed  person  (nX 
and  capable  of  tithes  at  the  common  law  in  pernancy  (o).  This 
right  extends  to  all  extra-parochial  lands  (p)j  and  is  not  confined  to 
such  as  are  strictly  speaking  forests.  Antecedently  to  the  statutes 
for  the  dissolution  of  monasteries,  spiritual  persons  only,  or  a  mixed 
person,  had  capacity  to  take  tithes  :  mere  laymen  were  incapable  of 
them  (9),  except  in  special  cases  (r).      Since  the  statutes  for  the 

(^)  Wartaiek  v.  Collins,  2  M.  &  S.  349 ;  (n)  10  Hen.  VII.  18,  a. 

Lord  SeUea  v.  Powell,  6  Taunt.  297,  S.  P.  (0)  2  Rep.  44,  a ;    Cro.  Bin.  512,  per 

(k)  Ron  T.  Smith,  1  B.  &  Ad.  907.  Ovr.,  in  Bamtut^r  v.  Wright,  Sty.  Rep. 

(t)  Wanoick  v.  CoUint,  5  M.  &  S.  166.  137. 

{k)  Agreed  per  Cur,,  in  Lord  SeUea  t.  {p)  Attorney  Otneral  T.  Lord  BardUf, 

PowoU,  6  Taunt.  299.  8  Pri.  53. 

(0  14  Hen.  IV.  17,  a;  44  Ass.  pL  25  ;  (q)  Adm.  in  Dom  ▼.  Lamd^^  2  Boa.  & 

1  RolL  Abr.  657.  PuL  N.  R.  508. 

(m)  22  Ass.  pL  75  ;  2  Inst.  647  ;  1  RoU.  (r)  Pigat  t.  Beam,  Cro.  EBs.  599, 785, 

Abr.  657.  dted  in  2  Rep.  45,  a. 


heath  ground,  but  from  the  moment  of  its  existence  as  land,  is  fertile, 
enclose4>  and  capable  of  tillage,  and,  therefore,  of  a  description  which 
the  statute  cannot  attach  upon."  Per  Eyre^  C.  B..  in  Jones  v.  Le  Datid, 
4  Gwm.  1338,  9. 

(11)  Portions  are  the  remains  of  those  arbitrary  consecrations  of  tithes 
which  took  place  before  the  settlement  of  the  parochial  right  of  tithes. 
The  precise  time  at  which  the  parochial  right  of  tithes  was  settled  cannot 
be  ascertained  ;  according  to  Sir  Simon  Degge,  it  was  settled  by  a  perpc^ 
tual  constitution  early  in  the  thirteenth  century. 
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dissolution  of  monasteries  («),  the  tithes  which  were  appropriated  to 
the  monasteries  so  dissolved,  are  become  lay  fee,  and  laymen  are 
capable  of  them  in  pernancy,  not  qu&  laymen,  but  as  the  derivatives 
of  the  ecclesiastical  persons  to  whom  they  formerly  belonged.      As 
laymen  were  incapable  of  having  any  tithes  until  the  dissolution  of 
the  monasteries,  there  cannot  be  any  ancient  descent  with  respect 
to  tithes.      A  rectory  in  Kent  (t)^  formerly  belonging  to  one  of 
the  dissolved  monasteries,  having  been  granted  by  Henry  VIH. 
to  a  layman,  to  be  holden  in  fee  by  knight's  service  in  capite ;    it 
was  adjudged,  that  although  the  lands  were  descendible  according 
to  the  custom  of  gavelkind,  yet  the  tithes  must  descend  to  the 
eldest  son,  according  to  the  rules  of  descent  at  the  common  law. 
A  parson  shall  not  pay  tithe  for  his  glebe  to  the  vicar  :  for  eodesia 
decimas  solvere  ecclesise  non  debet  (u).     But  if  the  parson  lets  his 
glebe  for  years  (x),  reserving  a  rent,  the  lessee  shall  pay  him  tithes. 
A  rector  is  of  common  right  entitled  to  all  kinds  of  tithes ;  the 
vicar  can  claim  against  the  rector,  by  endowment  only,  or  prescript 
tion  and  usage,  as  evidence  of  endowment.    Where  there  is  not  any 
written  endowment  (^),  and  the  vicar  has  been  in  the  perception  of 
all  the  small  tithes,  the  court  will  presume  him  entitled  to  all  small 
tithes  of  modern  introduction.      Where  an  estate  had  been  pur- 
chased free  from  rectorial  tithe,  with  a  right  of  common  thereto 
annexed,  and  the  common  was  afterwards  inclosed  under  an  act  of 
parliament,  and  certain  land  was  allotted  to  the  owner  of  the  estate 
m  lieu  of  the  right  of  common  ;  it  was  holden,  that  tithe  was  noi{z) 
payable  in  respect  of  the  allotted  land. 

JBy  whom  and  against  whom  an  Action  on  the  Statute  may  be 

brought. 

This  action  may  be  brought  by  the  rector  (a),  or  by  one  or 
more  (6)  fannei-s  of  the  rectory.  If  the  rector  be  entitled  to  two 
parts,  and  the  vicar  to  a  third  part  of  the  tithe,  and  the  parson  and 
vicar,  by  several  leases,  demise  their  respective  shares  to  a  third 
person,  such  lessee  may  maintain  an  action  for  not  setting  forth  all 
the  tithes  (c).  The  right  to  tithes  accrues  immediately  on  the 
severance,  consequently  this  action  must  be  brought  by  the  person 
entitled  to  the  tithes  at  the  time  of  severance ;  hence,  where  A. 
executed  a  lease  of  tithes  to  B.  on  a  day  subsequent  to  their  seve- 
rance, but  before  the  tithes  were  carried  away  by  the  occupiers  of 
the  land,  it  was  adjudged  that  B.  could  not  maintain  an  action  on 
this  statute  (d).  The  action  can  be  brought  by  the  party  grieved 
only :    hence  where  this  action  was  brought   by  the   plaintiff  for 

(9)  Cro.  Eliz.  512.  (y)  Payne  v.  Powleit,  3  Gwm.  1247. 

(/)  Doe  d,   Lufhingion  v.  Bishop  of  (z)  Steele  v.  MannM,  5  B.  &  A.  22. 

Londqf  and  othert,  2  Bos.  &  Pul.  N.  R.  (a)  Day  v.Peckveli,  Moore,  915. 

491.  (b)  Kent  v.  Penkevon,  Cro.  Jac.  70. 

(«)  Blunco  V.  Martton,  Cro.  Eliz.  479.  (c)  Champemon  v.  ^i//,  Yelv.  63 ;  Cro. 

See  also  Cro.  Eliz.  578.  Jac.  68. 

(*)  Owen,  39.  (d)  Wyburd  v.  Tuek,  1  Boi.  &  Pul.  458. 
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himself  and  the  queen,  judgment  was  arrested  (e).  A  man  being 
possessed  of  a  lease  of  tithes  in  right  of  his  wife,  as  executrix  to  her 
former  husband  (/),  grants  *^  all  his  right,  title,  and  interest "  in  the 
aforesaid  tithes  to  A.  B. :  it  was  holden,  that  the  grant  was  good, 
and  that  A.  B.  might  maintain  an  action  on  this  statute  for  not 
setting  out  tithes.  If  executrix  of  lessee  for  years  of  a  rectory 
take  husband,  the  husband  and  wife  may  join  in  an  action  on  this 
statute  (^).  As  the  action  on  this  statute  is  a  personal  action, 
tenants  in  common  of  tithe  ought  to  join  as  plaintiff  (A) ;  and  if 
they  do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abatement 
but  not  in  arrest  of  judgment  (t).  This  action  may  be  maintained 
by  and  against  executors  (k).  Generally  (/),  the  person  entitled  to 
the  nine  parts  at  the  time  of  severance,  ought  to  set  forth  the  tithe; 
and  if  he  fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him, 
although  his  interest  in  the  land  be  determined  before  the  tithes 
were  carried  away,  provided  he  remain  owner  of  the  corn.  If  there 
be  two  joint-tenants  (m),  and  one  only  enter  and  occupy,  this  action 
is  maintainable  against  the  joint-tenant,  who  occupied  alone.  So  if 
there  be  two  tenants  in  common  (n),  and  one  of  them  sets  out  his 
tithe^  and  the  other  carries  it  all  away,  the  action  shall  be  brought 
against  that  tenant  in  common  alone  who  carried  the  whole  tithe 
away.  If  a  person  buy  com,  standing,  of  the  proprietor  of  a  rec- 
tory (o),  he  must  pay  tithe,  unless  he  has  special  words  in  the  con- 
tract to  discharge  him  from  payment  of  tithe;  and  the  carrying 
away  such  com,  without  setting  out  the  tithe,  will  render  him  liable 
to  an  action  on  this  statute. 

Of  the  Declaration. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  specially ; 
because  it  is  but  inducement  to  the  action  ;  it  is  sufficient  for  him 
to  allege,  generally,  that  he  is  rector,  proprietor,  or  farmer,  without 
showing  by  what  title  (p)  ;  for  this  is  a  personal  action,  grounded 
merely  upon  a  contempt  against  the  statute,  in  not  setting  forth  the 
tithes,  and  not  for  the  recovery  of  the  tithes,  although  the  title  to 
the  tithes  may  come  in  question.  In  an  action  by  two  farmers  upon 
this  statute,  who  claimed  under  a  lease  from  a  patentee  for  life  of 
the  king,  an  exception  was  taken,  because  they  did  not  show  the 
patent  (y),  but  the  objection  was  overruled — 1st,  because  the  letters 


(e)  Johns  v.  Carney  Moor.  911;  Cro. 
Eliz.  621,  S,  C. 

(/)  Arnold  v.  Bidgood,  Cro.  Jac.  318, 
recognized  by  de  Orey^  C.  J.,  in  Thrust* 
out  V.  Coppm,  3  WiU.  278. 

(ff)  Beadles  and  Wife  v.  Sherman^  Cro. 
Eliz.  613,  judgment  affirmed  on  error. 

(A)  Greenwood* s  case,  Clayt.  28. 

it)  Cole  V.  Banbery,  1  Sidf.  49. 

\k)  Mr.  J,  Moreton's  case,  1  Ventr.  30 ; 
1  Sidf.  407 ;  2  Keb.  502.  S.  C. ;  1  Sidf. 
88.     See  also  sUt.  3  &  4  Will.  IV.  c.42, 


8.  2,  ante,  p.  800,  806. 

(/)  Kipping  v.  Swayn,  Cro.  Jac«  324. 

(fit)  Cole  V.  Wilkes,  Hatt.  121. 

(fi)  Gerard^s  case,  cited  and  said  to 
haye  been  adjudged,  Hatt.  122. 

(o)  Moyh  Y,Bwer,  Cro.  Jac.  361. 

{p)  Babington  v.  Matthews,  Bulst. 
228 ;  1  Brownl.  86,  7 ;  Moyle  ▼.  Bwtr, 
Cro.  Jac.  362  ;  Champemon  v.  Hill,  Yelv. 
63,  S.  P. 

{q)  Dagg  and  Kent  ▼.  Penkewm,  Exch. 
Chr.,  Cro.  Jac.  70. 
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patent  did  not  belong  to  the  plamtifiB;  Sndly,  beCTuae  the  pbuntiik 
did  not  demand  the  tithes  themseWeB,  but  damages  for  a  tort ; 
the  title  shown  in  the  declaration  is  only  oonvqrance  to  the 
Plaintiff  declared  (r),  that  he  was  rector  of  A.,  and  ^ititled  to  the 
tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tiUiea  of  oertaia 
lands  in  the  parish  of  B.,  without  showing  how  he  became  entitled  to 
the  tithes  of  land  out  of  his  parish ;  after  verdict,  this  was  holdea 
sufficient.     So  where  plaintiff  declared  («),  that  he  was  rector  of  D. 
and  S.,  and  that  defendant,  being  occupier  of  lands  in   D.  and  S., 
carried  off  the  com  untithed,  without  showing  which  part  of  the  lands 
lay  in  D.  and  which  in  S.     After  verdict  for  plaintifi;  on  motioii  in 
arrest  of  judgment,  the  declaration  was  holden  sufficient,  for  tUs 
action  is  in  the  nature  of  a  treqiass  founded  in  a  tort.     So  if  tke 
plaintiff  declare  (^),  that  he  was  seised  in  fee  of  a  portiim  of  titheaof 
eom  growing  upon  such  a  grange,  this  will  be  sufficient.     Neithwk 
it  necessary  to  specify  the  kinds  of  grain  (a),  or  by  whom  sown,  or 
the  number  of  loads  of  com  (x)  or  hay  carried  away.     The  deelam- 
tion  must  allege  that  the  tithes  had  been  paid  or  payable  within 
forty  years  next  before  the  passing  of  the  statute ;  and  this  defiaet  is 
not  cured  by  verdict  (y).     It  is  sufficient  for  the  plaintiff  to  state  in 
his  declaration  the  single  value  of  the  tithes  (z),  without  adding  the 
treble  value  ;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate.     Where  the  severance  was  alleged  to 
have  been  before  the  sowing  (a),  and  exception  taken  on  this  ground, 
after  verdict  it  was  disallowed,  because  the  allegation  of  the  sowing 
was  superfluous,  and  so  aided  by  verdict.     Regularly,  the  declara- 
tion, pursuing  the  words  of  the  statute,  ought  to  allege,  that  the 
defendant  is,  subditus  domini  regis ;  but  to  allege  defendant  to  be 
occupator  terrce^  has  been  holden  to  be  equivalent,  for  that  implies 
that  he  is  subditus  (6).     It  is  not  necessary  for  the  plaintiff  to  set 
forth  the  title  of  the  defendant  (c) ;  alleging  generally,  that  he  was 
occupier,  without  showing  how  or  what  interest  he  had,  will  be 
sufficient.     A  count  for  treble  value  of  tithes  not  set  out,  and  also  a 
count  for  the  same  tithes  bargained  and  sold  will  not  be  allowed  (<Q, 
under  R.  G.  H.  T.  4  Will.  IV.  Reg.  1,  s.  5. 

PleadingSy  and  herein  of  the  Statutes  of  Limitation. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  action  (e),  and 
notwithstanding  the  new  rules  is  still  a  good  plea  ;  for  the  judges 
have  not  (by  reason  of  the  proviso  in  sect.  1,  of  3  &  4  Will.  IV.  c. 


I 


r)  PhiUipt  Y.  Keiile,  Hard.  173.  (a)  Pellet t  v.  Hemworth,  I>egge,  395, 

s)  Fellowt  V.  Kingtion,  2  Lev.  1.  6th  ed. 

(/)  Sandert  v.  Sand/ordXro.  Jac.437.  (A)  PMllips  v.  Kettle,  Hardr.  173. 

(u)  Bedell  and  Wife  v.  8hermanj2  Inst.  (c)  March,  21,  pi.  49. 

•50;  13  Rep.  47,  iS.  C.  (d)  Lawrence  v.  Stephens,  3  Dowl.  P. 

(x)  1  Brownl.  71.  C.  777. 

•fy)  Butt  V.  Howard,  4  B.  &  A.  655.  (e)  Bawtrey  v.  Itted,  Hob.  218. 
{x)  Cokev.  Smith,  H.  7  Car.  I.,  B.  R. 
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42  (/),)  any  power  to  deprive  the  defendaDt  of  the  plea  given  by  the 
stat.  21  Jac.  I.  c.  4,  s.  4  (jf\  this  being  a  penal  action.  Plea  that  the 
plaintiff  sowed  the  com,  and  sold  it  to  the  defendant,  is  not  a  good 

5 lea,  because  such  sale  will  not  excuse  the  payment  of  tithes  (A), 
'he  Statute  of  Limitations  (21  Jac.  L  c.  16,)  cannot  be  pleaded  to 
this  action  (i)  ;  for  that  statute — sect.  S,  is  confined  to  actions  of 
debt  grounded  upon  a  lending  or  contract,  wiihaut  specialty^  and  to 
debt  for  arrears  of  rent.  But  by  stat.  53  G^.  III.  c.  127,  s.  5, 
"  No  action  shall  be  brought  for  the  recovery  of  any  penalty  for  not 
setting  out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or 
in  any  ecclesiastical  court,  to  recover  the  value  of  any  tithes,  onlesB 
such  action  shall  be  brought  or  such  suit  commenced  within  six 
years  from  the  time  when  such  tithes  became  due.'* 

The  stat.  3  &  4  Will.  IV.  c.  27  (ft),  for  the  limitation  of  actions 
and  suits  relating  to  real  property,  extends  to  tithes,  (except  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole,)  and  by 
sect.  43,  no  person  claiming  any  tithes^  for  the  recovery  of  which  he 
might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit 
or  other  proceeding  in  any  spiritual  court  to  recover  the  same,  but 
within  the  period  during  which  he  might  bring  such  action  or  suit 
at  law  or  in  equity.  Under  this  statute  it  has  been  decided  by  Lord 
Langdale^  M.  R.  (/)*  that  the  right  to  tithes  as  against  an  eccle- 
siastical corporation  aggregate  is  barred  by  non-payment  for  twenty 
years.  It  was  objected  to  this  construction,  that  its  effect  was  to 
repeal  to  some  extent  the  stat.  2  &  3  Will.  IV.  c.  100,  by  cutting 
down  the  period  of  sixty  years  to  twenty;  but  Lord  Langdcde  held, 
that  the  plaintiffs  were  barred,  and  that,  notwithstanding  an  out- 
standing lease  of  the  whole  tithes  of  the  parish,  and  such  lease  being 
in  general  words,  and  not  having  been  granted  with  a  view  to  the 
particular  tithes  claimed  by  the  bill,  and  nothing  having  been 
received  by  the  lessee  in  respect  of  those  tithes.  An  appeal  from 
this  decision  is  now  pending. 

Evidence, 

Long  possession,  acquiesced  in  by  the  defendant  (m),  is  primd 
facie  evidence  of  the  rector's  title  against  defendant,  and  supersedes 
the  necessity  of  proving  institution,  induction,  or  reading  Thirty- nine 
Articles  (12).     The  plaintiff  declared  as  farmer  of  the  rectory  of 

(/)  See  ante,  p.  166.  (*)  Sec  anie,  p.  742. 

(})  Earl  Spencer  t.  Swannell,  3  M.  &  (/)  Dean  and  Cktgpter  qf  Bfy  v.  BMm, 

W.  164 ;  6  Dowl.  (P.  C.)  326.  5  Beay.  674. 

(A)  Moyley.  Ewer,  2  Bulst.  183 ;  Cro.  (w)  Clayt.  48,  pi.  83.    See  alao  Chegf- 

Jac  361,  fi'.  C.  man  v.  Beards  4  Gwm.  1482,  and  HanrU 

(i)  Ihhry  v.  Jackeon,  Cro.  Car.  613,  ▼.  Adge,  2  Gwm.  560.    See  also  Oanton 

leoognized  in  Coekram  v.  Welby,  1  Mod.  v.  WeUt,  STaimt.  542. 
246. 


(12)  "In  penal  actions  on  stat.  2  &  3  Edw.  VI.,  it  has  always  been 
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prove  that  turnips  and  potatoes  were  not  cultivated  previously  to  the 
stat.  Edw.  VI.,  they  could  make  no  such  presumption*  against  the 
justice  of  the  case,  even  though  such  a  fact  might  be  asserted  by 
persons  who  had  written  upon  the  subject.  They  added,  that  what- 
ever might  be  the  case  with  respect  to  potatoes,  their  own  informa- 
tion led  them  to  believe  that  turnips  were  in  cultivation,  in  this 
country,  before  the  stat.  of  Edw.  VI.  By  the  stat.  5  &  6  Will.  IV. 
c.  75,  it  is  enacted,  that  turnips  severed  from  the  ground,  for  the 
purpose  of  being  consumed  by  sheep  or  cattle  on  the  land,  and  not 
otherwise  removed,  shall  be  liable  to  tithe  in  the  same  manner  and 
to  the  same  extent  only  as  if  they  had  been  consumed  by  the  sheep 
or  cattle  without  having  been  severed ;  and  from  analogy,  it  has 
been  decided  (r)  that  milk  drawn  from  the  cow  by  hand,  and  given 
to  the  calf  before  it  becomes  titheable,  is  exempt  from  tithe  as  well 
as  milk  sucked  by  the  calf. 

The  defendant  (s)  under  nil  debet  may  give  in  evidence  a  modus, 
or  customary  payment,  and  thereby  defeat  the  plaintifT^s  action. 
**  All  moduses  were  at  first  upon  an  agreement  (t)  between  the 
parson,  patron,  and  ordinary,  by  some  instrument  in  writing  in  the 
nature  of  a  contract  or  composition,  which,  though  decayed  by  time, 
or  lost  by  accident,  yet  being  run  out  into  a  prescription  remained 
good,  and  the  court  would*  not  break  in  upon  such  ancient  usages 
upon  slight  reasons,  for  fear  of  introducing  general  inconvenience." 
A  modus  must  have  been  immemorial,  that  is,  it  must  have  existed 
before  the  time  of  Richard  the  First's  return  from  the  Holy  Land : 
but  as  this  could  not  be  proved  by  living  witnesses,  and  in  many 
cases  not  by  written  evidence,  it  was  sufficient  to  prove  that  such  a 
sum  had  been  paid  as  far  back  as  living  memory  extended;  and  that 
being  established,  it  lay  on  the  other  side  to  prove  the  negative. 
But  see  stat.  2  &  3  Will.  IV.  c.  100,  ante,  p.  1305.  A  modus 
ought  to  be  equally  certain  to  the  parson  or  lay  impropriator,  as  the 
tithe  in  lieu  of  which  it  comes  (u\  or,  as  it  is  expressed  in  Salk. 
667,  a  modus  ought  to  be  as  certain  as  the  duty  which  is  destroyed 
by  it.  A  modus  is  sometimes  payable  in  respect  of  a  particular 
farm,  and  then  it  is  called  a  farm  modus.  A  modus  may  also  be 
payable  for  part  of  a  fann  ;  as  where  a  farm  lay  in  three  different 
parishes,  and  a  general  modus  was  set  up  for  all  tithes  for  that  part 
of  the  farm  which  lay  in  one  of  the  parishes,  such  modus  was  holden 
to  be  good  (x)  ;  for  the  minister  of  one  parish,  and  the  land-owner 
might  have  thought  proper  to  contract  for  a  money  payment  for  so 
much  of  the  farm  as  lay  in  one  parish,  although  the  ministers  of  the 
other  two  parishes  might  not  have  thought  proper  so  to  contract. 
A  pension  is  a  sum  of  money  paid  in  respect  of  lands  which  are 

(r)  FUher  v.  Birrell,  2  Q.  B.  239;  2  cat//tf  v.  iSmt7A«on,  MSS.  Seijt.  HiU,  vol.  7, 

G.  &  D.  725.  p.  63,  and  3  Atk.  245. 

(«)  Charry  v.  Garland,  Dorset  Lent  Ass.  (u)  Per  Lord  Hardwieke,  3  Atk.  246. 

1699,  coram  Ward,  C.  B.,  3  Gwm.  95L  (s)  Per  Lord  Bldon,  Ch.,  in  White  v. 

(0  Per  Lord  Hardwicke,  Ch.,  Hard^  LUle,  July,  1819. 
VOL.  II.  2  8 
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('•)  Hall  V.  Farmer^  2  Youngc  &  Coll. 

f/)  MnthliHon  v.  Nvttall.O  Bingh.  226. 
(//)  /ifcit  V.  ^rw,  1  Cr.  &  J.  246. 
(h)  Dnggo,  Gill  rd.  404. 


/^ 


TITHES.  wrr 

jury  to  find  how  much  of  the  debt  demanded  by  the  declaration  is  dae 
to  the  plaintiff,  which  is  to  be  done  by  trebling  the  valne  of  the  tithe 
snbtracted.  The  plaintiff  shall  recover  according  to  the  verdict  (i) ; 
hence,  where,  in  the  statement  of  the  treble  vahie  of  the  titbe, 
ihere  was  error  in  the  calculation,  and  the  plaintiff  demanded  lees 
tiian  he  was  entitled  to ;  on  motion  in  arrest  of  judgment  after 
Terdict,  an  exception  was  taken  on  the  ground  that  the  plaintiff^ 
having  demanded  less  than  was  due,  ought  to  have  acknowledged 
satisfaction  for  the  residue ;  but  the  court  overruled  the  objection, 
observing,  that  the  demand  in  this  case  was  not  for  any  sum  certain, 
as  in  an  action  grounded  on  a  specialty,  but  only  for  so  much  as 
should  be  given  by  the  jury,  the  plaintiff  being  entitled  to  recover, 
not  according  to  his  demand,  but  according  to  the  verdict.  Where 
-it  was  found,  by  a  special  verdict  (A),  that  the  abbot  of  A.  was 
seised  in  fee  of  certain  land,  and  that  he  and  his  predecessors  held 
the  land  discharged  of  tithe,  and  that  he  had  granted  the  land  to 
All  Souls'  Ck)IIege  ;  it  was  holden,  that  the  prescription  was  personal 
to  the  abbot,  and  did  not  run  with  the  land,  and  that  it  could  not 
be  intended  to  be  a  discharge  by  a  real  composition,  it  not  being  so 

E leaded,  nor  found  by  the  jury  to  be  so.  An  action  on  this  statute 
eing  brought  by  the  party  grieved,  for  the  purpose  of  trying  a 
right,  and  being  more  beneficial  to  the  defendant,  than  to  be  car- 
ried into  the  spiritual  court,  is  not  considered  as  a  penal  action 
brought  by  a  common  informer  (/).  Consequently  a  new  trial  will 
be  granted,  where  it  is  clear  that  the  verdict  has  been  given  for  the 
defendant  against  the  weight  of  evidence  (m),  although,  in  penal 
actions,  the  courts  will  not  permit  a  verdict  for  the  defendant  to  be 
disturbed  on  this  ground  (j»). 

Costs. 

As  to  the  costs,  see  the  remarks  on  the  second  section,  ante^ 
ISOO,  and  po5^,  under  tit. 
V.  c.  42,  s.  32,  antey  p.  40. 


p.  ISOO,  SLudposty  under  tit.  **  Judgment,"  and  stat.  8  &  4  Will. 


Judgment. 

This  being  an  action  for  the  recovery  of  the  treble  value  of  the 
tithes,  in  a  case  where  the  single  value  was  not  recoverable  at 
common  law,  did  not  fall  within  the  stat.  of  Gloucester  (13)  ;  the 

(t)  Pemberton    v.   Shelton,  Cro.   Jac.  (m)  HoUoway  ▼.  Hewitt^  Trin.  13  Geo. 

498  ;  2  Rol.  R.  54,  8.  C.  III.  10  MSS.,  Scrjt.  HiU,  p.  339  ;  Lord 

(k)  Bolls  V.  Aikinton,  1  Lev.  185.  SeUea  v.  Powell,  6  Tftont.  297,  S.  P. 

(0  See  Earl  Spencer  y,  Swamwllf  3  M.  (n)  Brook  q.  t.  y,  MiddMon,  10  Etit, 

&W.  154.  268. 


(13)  '^  Where  a  statute  gives  damages  by  creation,  there  the  plaintiff 
shall  recover  no  costs ;  the  reason  is,  because  damages  being  given  out  of 
course,  and  where  the  common  law  does  not  give  them,  and  the  statute 
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'r     0>i/«rdia]ii'j  cas€,  cited  in  Yelr.  127. 
''•y   EcvUi  V.  Broadhend,  Alevn,  8d. 
'/,  Styles,  317,  318. 


Id  iii|.  Ill'  II  liiM    iiiIi'mIiii  Wvr  iif'fi  iifw  Ifiw,  tho  ])lAintifF  shall  rccorer  what 
I  III    •iiihih-  M|i| il'i  liiiii  III  rifovi-r,  mul  no  inorc.'*     Arg.  Hardr.  152. 
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Sections  1  to  11  contain  regulations  relating  to  the  appointment 
and  general  power  of  commissioners  and  assistant  commissioners  for 
the  execution  of  the  act ;  and  by  s.  2,  all  agreements  and  awards, 
and  other  instruments,  or  copies  thereof,  under  their  seal,  are  to  be 
received  in  evidence  without  further  proof;  and  no  agreement  or 
award  is  to  be  of  any  force,  unless  sealed  or  stamped  as  the  act 
directs.  Sections  12  to  16  relate  to  the  interpretation  of  the  act. 
Sections  17  to  31  provide  for  voluntary  agreements  for  a  rent- 
charge  in  lieu  of  tithes  between  land-owners  and  tithe-owners.  The 
act  treats  the  commutation  as  consisting  of  two  separate  processes : 
1st,  The  determination  of  the  total  sum  to  be  paid  for  the  tithes  of 
any  parish ;  2ndly,  The  apportionment  of  the  total  sum  among  the 
different  lands  on  which  it  is  to  be  charged.  The  first  of  these 
processes  may  be  effected,  1st,  voluntarily ;  2ndly,  after  the  1st  of 
October,  1838,  compulsorily  (u).  Sections  32  to  35  regulate  the 
mode  in  which  the  second  of  these  processes  is  to  be  carried  into 
effect.  The  5  &  6  Vict.  c.  54,  s.  2,  enacts^  that  any  parochial  agree- 
ment for  the  payment  of  a  rent-charge  instead  of  tithes,  whether 
made  before  or  after  the  passing  of  the  act,  if  confirmed  by  the 
commissioners,  shall  be  as  valid  as  if  made  and  executed  before  any 
proceedings  had  been  taken  towards  making  a  compulsory  award, 
and  shall  have  the  effect  of  making  null  and  void  all  the  proceedings 
towards  such  compulsory  award,  or  incident  thereto,  except  so  far  as 
the  same  shall  be  adopted  in  such  agreement.  Sections  36  to  52  of 
the  stat.  6  &  7  Will.  IV.  c.  71,  provide  for  the  conmiutation  on  the 
supposition  that  no  voluntary  agreement  has  been  made  (14).  By 
the  49th  section,  nothing  in  this  act  shall  revive  any  right  to  tithes, 
which  now  is,  or  hereafter  shall  be,  barred  by  any  law  (x)  in  force 
for  shortening  the  time  required  in  claims  of  modus  decimandi^  or 
exemption  from  or  discharge  from  tithes,  or  for  the  limitation  of 
actions  and  suits  relating  to  real  property.  Sections  53  to  55,  and 
58  to  68,  contain  further  provisions  applicable  to  apportionment. 
The  56th  and  57th  sections,  which,  according  to  Mr.  White,  appear 
to  have  been  misplaced,  and  also  the  67th  section,  relate  to  the  con 
version  of  the  money  rent-charge  into  a  com  rent-charge.  By  sect. 
67,  lands  are  to  be  discharged  from  tithes  from  the  1st  of  January 
next  following  the  confirmation  of  the  apportionment,  and  the  rent- 

(«)  See  a  correct  Analysis  of  this  Act,  (x)  See  stat.  2  &  3  WiU.  IV.  c  100 

by  J.  M.  White,  p.  xvi.  ante,  p.  1305. 


(14)  Where  a  claim  for  a  modus  has  been  decided  against  by  the  com- 
missioners, a  different  modus  for  the  same  lands  may  be  set  up,  unless  the 
commissioners  have  made  their  final  award,  even  thoueh  a  feigned  issue 
imder  the  46th  clause  be  pending,  to  try  the  vahdity  of  the  first  modus. 
Barker  v.  Tithe  Commissioners,  9  M.  &  W.  129,  aflfirmed  on  error  in  the 
Exchequer  Chamber,  1 1  M.  &  W.  320.  See  Earl  of  Stamford  v.  Dunbar y 
12M.  &W.  414. 


TITHES. 

1  in  lieu  thcrtof  oa  the  1st  of  July  and  the  Itt  of  Jaaaaiy 
is  even  ytmt  <jf)  ;  umI  bj  7  WUL  IV.  &  I  Vict.  c.  69.  a.  10,  it  ■ 
eoActed,  that,  utlb  the  first  paymeot  of  rent-clargc  undM:  any 
agreonMuit,  shall  also  be  paid  br)  sum  which  sluitl  ha  agreed  to  be 

Ci4l  in  r<iaat(l«ntioQ  of  tbu  time  (if  any)  which  may  iDter(«ie 
iweea  the  tcmiinatioi)  of  auv  [ire^ioufi  agreement  or  compoeitioa, 
and  the  timo  at  wluch,  by  tiio  agreement  for  conuuulAtioii,  tin 
lands  shall  >>e  iliM^horged:  uii]  by  sect.  I  J,  the  nutics  toanaiv 
diial  ngneaicat  are  empowered  to  agn-e  that  the  lands  ahall  lie 
diaehaiged  from  tho  1st  day  of  January  next  lureceding,  or  the 
lat  day  of  April,  July,  or  October  preceding  or  foUon-ing  the  coa- 
finnatioii  of  tlw  apportioament,  instead  of  tlie  1st  day  of  Janoar; 
iwxt  fullowing  the  oonfimtation.  And  by  stat.  3  &  4  Vict.  c.  15, «.  1, 
in  every  case  where  an  aDWal  sum  by  way  of  reut-ohar^  sludl  have 
bocii  fixed  in  any  pariah  instead  of  the  tithes,  the  comnussionen  ace 
enpuweruil  to  declare  lauds  discharged  from  tithes  at  any  period 
al^r  the  coofiriuatton  of  the  agreement  or  award,  and  before  tin 
confinnalion  of  tlte  apportiouiueiit-  upon  security  l>eiug  giwn  lor 
the  payment  of  tbe  rcat-vhan{e.  By  Mat.  5  k  G  Vict.  c.  54,  &  11, 
tile  commi^oners  are  to  fix  lltu  fiaiiic  half-yearly  da\'»  of  paymeol 
of  niit-cbarge  in  a  iiarish  after  the  apporttooment.  By  st^.  (>  £c  7 
Will.  IV,  c.  71,  as.  69  to  71,  the  i-eDt-i:liargo  il^made  liable  to  paro- 
chial and  county  rates,  and  subject  to  tho  same  iaciuiibrauc8»  uii. 
iocidentA  aa  tithe  before  the  act ;  these  rate&  and  charges  wero,  hv 
tlic  TOtJi  section,  to  be  aeseaeed  on  the  occupier,  who  was  eaiitfaa 
to  deduct  the  amount  thereof  from  bis  rent;  hut  now,  by  atau 
T  Will.  IV.  &  1  Vict,  c.  69,  s.  8.  the  assesment  may  at  once  he 
made  on  the  owner  of  the  rent -charge.  Scctiou  Tl  of  the  slat. 
6  *;  7  Will.  IV.  0.  71  contains  n  jirovisioii.  llut  any  jit-reon  seis-J 
in  poesession  of  an  estate  in  fee  simple  or  fee  tail  of  any  tithes,  or 
rent-charge  in  lieu  of  tithes,  may  by  deed  or  declaration,  under 
hand  and  seal,  in  such  form  as  the  commia^oners  shall  approve  aad 
confirm  under  their  seal,  release,  assign,  or  otherwise  di^wse  of  the 
same,  so  as  the  same'may  be  absolutely  merged  in  the  freehold  and 
inheritance  of  the  lands  on  which  the  same  shall  have  been  charged. 
This  provision  is  extended  by  stat.  1  &  2  Vict,  c.  64,  s.  1,  to  any  pe^ 
son  or  persons  who  cither  alone  or  together  are  seised  of  or  have  ths 
power  of  acquiring  or  disposing  of  the  fee  simple  in  poesession  of 
any  tithes  or  rentrcharge ;  and  by  s.  3,  where  tithes  and  the  lands 
charged  therewith  arc  settled  to  the  same  uses,  the  tenant  for  lift 
may  cause  them  to  merge  in  the  land.  These  statutes  (2)  extentHo 
land  of  copyhold  or  any  other  tenure.  A  further  extension  of  the 
merger  of  tithes  will  be  found  in  the  stat.  2  &  3  Vict.  c.  62.  Sec- 
tion 72  of  the  stat.  6  &  7  Will.  IV.  c.  71,  contains  a  provision  for 
future  alteration  of  the  apportitMiment ;  by  virtue  of  this  proriauB, 
aay  land-owner  may  disrasrge  such  portion  as  he  may  wish  toeel^ 

(r)  SeeilMitat.3ft4Tict.cl5,i.l3.         (i)  1  &2  Tict.  c«4,  a.*. 
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provided  the  residue  of  his  land  left  charged  with  the  rent-charge 
be  of  the  value  required  by  sect.  58,  that  is,  three  times  the  value  of 
the  rent-charge  (a).  Stat.  5  &  6  Vict.  c.  54,  s.  14,  contains  further 
powers  for  altering  apportionments.  By  stat.  6  &  7  Will.  IV.  c.  71, 
ss.  79  and  80,  if  any  tenant  of  lands  at  rack-rent  dissent  from  paying 
the  rent-charge,  the  landlord  may  take  the  tithes  during  the  tenancy; 
and  any  tenant  paying  the  rent-charge,  is  to  be  allowed  the  same  in 
account  with  his  landlord.  By  sect.  81,  when  the  rent-charge  is  in 
arrear  for  twenty-one  days,  the  person  entitled  thereto  may  distrain, 
after  ten  days'*  notice  ;  but  only  two  years'  arrears  can  be  recovered : 
and  by  sects.  82,  83,  if  rent-charge  be  in  arrear  for  forty  days,  and 
there  is  no  suj£cient  distress,  a  judge  may  order  a  writ  to  issue  to 
sheriff  to  summon  a  jury  to  inquire  and  assess  arrears ;  on  the  return 
of  the  inquisition,  a  writ  of  habere  facias  possessionem  may  issue, 
under  which  the  land  may  be  held  by  the  owner  of  the  rent-charse, 
till  the  arrears  and  costs,  including  the  costs  of  cultivation,  be  satis* 
fied ;  but  not  more  than  two  years^  arrears  can  be  recovered.  If 
the  half-yearly  payments  of  the  rent-charge  under  this  statute  be  in 
arrear  and  no  sufficient  distress  be  found,  the  owner  of  the  rent-charge 
may  recover  such  arrear  for  a  period  not  exceeding  two  years,  by 
assessment  and  writ  of  habere  facias  possessionem,  under  sect.  82, 
although  he  may  not  have  attempted  to  levy  the  arrear  by  distress, 
under  sect.  81,  at  the  end  of  each,  or  any  but  the  last  of  the  half- 
years  ;  and  although  at  the  end  of  one  or  more  of  such  previous  half- 
years  there  may  have  been  a  sufficient  distress  for  the  amount  then 
due  (b).  Section  84  provides  for  the  case  of  Quakers.  By  sect.  86, 
the  provisions  of  stat.  4  &  5  Will.  IV.  c,  22,  and  11  Geo.  II.  c.  19, 
(for  which  see  ante^  p.  626,)  shall  extend  to  all  rent-charges  pay- 
able under  this  act.  By  sect.  89,  this  act  shall  not  affect  any  rignt 
to  any  tithes  which  shall  have  become  due  before  the  commutation. 
By  sect.  90,  this  act  is  not  to  extend  to  any  of  the  following  mat- 
ters, except  by  special  agreement :  1.  Easter  offerings,  mortuaries, 
and  surplice  fees  (c).  2.  Tithes  of  fish  or  of  fishing.  3.  Personal 
tithes,  except  mills.  4.  Mineral  tithes.  5.  Tithes  in  the  City  of 
London.  6.  Permanent  rent-charge  or  payment  in  lieu  of  tithes  on 
houses  or  lands  in  any  city  or  town,  under  any  custom  or  private 
act.  7.  Lands,  of  which  the  tithes  are  alreaay  perpetually  com- 
muted or  extinguished  by  act  of  parliament.  By  stat.  5  &  6  Vict, 
c.  54,  s.  6,  greater  facilities  are  given  for  exchanging  lands  for 
rectorial  or  vicarial  tithes.  By  sect.  7,  the  tithe  commissioners  have 
the  power,  if  they  think  fit,  to  confirm  old  agreements  for  giving 
lands  or  money,  or  both,  instead  of  tithes  or  glebe  or  commonable 
or  other  rights  or  easements. 


!l 


r«)  See  sUt.  2  &  3  yict.  c  62,  s.2.  &  D.  366. 

[b)  In  the  matter  of  the-  Camberwell         (e)  See  stat.  2  &  3  Vict.  c.  62,  t.9. 
Rent-charge  Allotment,  4  Q.  B.  151 ;  3  G. 


t'JTl. 
1 1.    tV/icr*  Trtfpati  camMcC  be  m 
III.    O/Mk  IJrclaraliott, p.  1)32. 
tV.    (}fth»Pl<-ailingt,andhtra»tftUmml 

•i.  ^tforit  oKii  Satit/aetiam, p.  133$. 
n.   lAbtntm  TrniftMnlum,  f).  1337. 
A.   tlMlojipel.  p.  133!). 
a.  Uivtue.p.  1310. 
tt.   I'roew.p.  1343. 
7.  /'^A/  Iff  Common,  p.  1344. 
M     Hit,/if  uflfii'j.p.  134-1. 
».   'Vrndrr  of  Amendt,  p.  1350. 
V.    l-:,>UUnvr,p.  i:t.')]. 
VI.    />(ir(i(j^<-«,  7^  i;t;;i!;    C(»te,;>.  1353. 


I ,   /»  whitl  Ctitet  an  Action  of  Trapast  may  be  w 

1  lll'l  lunit  (ir  I'Vi'iy  owner  or  occupier  is  inclosed  uxl  set  ijait 
rrorii  tliiib  of  liJM  lU'iKlilxmr,  cither  by  a  visible  or  tangiUe  fenee,  m 
ortii  fli'lil  Ih  N<)|>nriitcil  IVuiii  another  hy  a  hedge,  wall,  &c.,  or  bj  aa 
iilon)  iiivWilito  liiiiiiidnty,  cxlHtiDg  only  in  the  contemplation  <^  bt, 
M  wliuii  ilio  huiil  uf  Olio  mail  adjoins  to  that  of  another  in  the  bib» 
(1)1(111  iJi'  ciJiiiiiioii  fluid.  Hence  every  unwarrantable  entry  upon  tlie 
Itiid  lit  aiiiillicr  in  toiineil  a  trespass  by  breaking  hia  close.  The 
form  (if  action  uliich  tlio  law  has  prescribed  for  this  injurr  is  an 
totion  of  troHjiOHH  vi  et  armis  qttare  clautum  fregit,  in  which  the 
plaintiff  may  I'ecovcr  a  compensation  in  damages  for  the  injury 
Ntutained.  AHIioukIi  the  words  of  the  writ  are  quare  claiuKm 
fregit,  yet  ii  Iios  been  adjudged,  in  many  instances  where  the  plain- 
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tiff  had  not  an  interest  in  the  soil,  but  an  interest  in  the  profits 
only,  that  trespass  might  be  maintained,  and  this  form  pursued. 
Hence,  it  was  holden  (a),  that  the  grantee  or  patentee  of  the  king 
de  herbagio  forests,  might  maintain  trespass  against  any  person 
who  consumed  or  destroyed  the  grass,  and  that  tne  writ  should  be 
quare  clausum  fregit.  So  where  plaintiff  is  entitled  to  the  vesture 
of  land  (i),  that  is,  com,  grass,  underwood  (c),  and  the  like.  So 
where  plaintiff  had  an  exclusive  (1)  right  of  cutting  turves  in  a 
moss  :  although  the  manor  in  which  the  moss  was  situate  belonged 
to  another  (d).  So  if  it  is  agreed  between  J.  S.  («),  and  the  owner 
of  the  soil,  that  J.  S.  shall  plough  and  sow  the  ground,  and  that  in 
consideration  thereof,  J.  S.  shall  give  the  owner  of  the  soil  half  the 
crop,  J.  S.  may  maintain  trespass  for  treading  down  the  com  (2). 
So  if  a  meadow  be  divided  annually  among  certain  persons  by  lot, 
then  after  the  several  portion  of  each  person  is  allotted,  each  is 
capable  of  maintaining  an  action  of  trespass  guare  clausum  fregit; 
for  each  has  an  exclusive  interest  for  the  time  (/).  The  plaintiff, 
on  the  6th  of  June,  1804  (jr),  agreed  with  the  defendant  for  the 
purchase  of  a  standing  crop  of  mowing  grass,  then  growing  in  a 
close  of  defendant's.  The  grass  was  to  be  mowed,  and  made  into 
hay,  by  the  plaintiff;  but  the  time  at  which  the  mowing  was  to 
begin  was  not  fixed.  Possession  of  the  close  was  retained  by  the 
defendant.  Before  the  plaintiff  had  done  any  act  towards  carrying 
the  agreement  into  effect,  the  defendant  refused  to  complete  the 
agreement,  and  sold  the  grass  to  another  person,  whom  he  directed 
to  cut  and  carry  away  uie  same.  Trespass  quare  clausum  fregit 
was  brought,  stating  in  the  declaration  that  tne  close  was  in  me 
possession  of  the  plaintiff.     Lord  JEllenborough,  C.  J.,  said,  that  as 

(a)  Dyer,  285,  b.  pi.  40.  (e)  Welth  v.  Hall,  per  Powell,  J.,  at 

[b)  1  Inst.  4  b.  Wells,  1700,  Salk.  MSS.;  BulL  N.P.  85. 
c)  Moor.  355,  pi.  483.  (/)  See  Cro.  Eliz.  421. 
[d)  Wilton  V.  Mackrethf  3  Burr.  1824.          (^)  Crosby  v.  Wadiworth,  6  East,  602. 


(1)  ''To  maintain  trespass,  it  is  essential  that  the  plaintiff  should  have 
exclusive  possession  at  the  time  of  the  injury  committed.  Hence  trespass 
will  not  lie  for  entering  into  a  pew  or  seat  in  a  church,  because  the  plamtiff 
has  not  the  exclusive  possession,  the  possession  of  the  church  being  in  the 
parson."  Per  Buller,  J.,  1  T.  R.  430.  The  proper  form  of  action  for 
this  injury  is  an  action  of  trespass  on  the  case ;  to  support  which,  the 
plaintiff  must  prove  a  right,  either  by  a  faculty  or  by  prescription,  which 
supposes  a  faculty  having  been  formerly  granted.  For  the  law  on  this 
subject,  see  ante,  p.  1129. 

(2)  In  such  case  the  owner  is  not  jointly  concerned  in  the  growing  com, 
but  is  to  have  half  after  it  is  reaped,  by  way  of  rent,  which  may  be  of  other 
things  than  money ;  although,  in  1  Inst.  142,  it  is  said,  it  cannot  be  of  the 
profits  themselves.  But  that,  as  it  seems,  must  be  understood  of  the 
natural  profits.    Bull.  N.  P.  85. 


tfao  |ilaintiir  appeared  to  have  boai  entitW,  (If  entitled  at  all  a 
tile  agreement  stated,)  to  tbo  exclusive  eajovmiem  of  ti 
growing  on  ttie  Ujtd,  during  the  pmf>er  penoa  <^  tts  full  f 
■ml  unlil  It  waa  cut  and  carried  away,  be  might,  in  respect  i 
exdnsive  ri(!;lit,  mslDtain  tre^pa^  against  any  person  doing;  tbe  m 
QOiUpIalited  t>f,  according  to  tbe  auUioritv  of  I  InsL.  4  U. ;  FiUb 
Abr.  Trefe.  149,  and  Bro.  Abr.  Tres.  273,  and  IFf/fon  v.  MackretA, 
3  Burr.  ]8i6.  But  tbe  court  were  of  f^tinton,  that  as  the  afcroft- 
DMDt  nas  bv  parol,  it  a  as  competently  discharged  by  parol  whtls  it 
minained  cxecutonr',  and  that  on  this  ground  the  plaintiff  nmt  Mt 
BoUlled  to  recover.  Where  trees  are  excepted  in  a  lease,  tbe  hod 
on  which  they  grow  is  Deceesarily  excepted  ako ;  conaequently,  if 
tbe  tenant  cut  f\o\m  the  trees,  the  landlord  may  maintain  (rci^pas 
foe  breakint/  his  close  nod  cutting  down  tite  trees  (A).  The  property 
ID  buBhes<i)  ia  iii  the  teuant.  even  wliere  they  are  cut  dotrn  by  a 
stranger.  If  a  tree  grows  near  the  confines  of  the  land  of  two  fu- 
ties,  so  that  the  roots  extend  into  the  soil  of  each,  the  pn^ierty  (A) 
in  the  trie  belongs  to  the  uvt  uer  of  that  laud  in  which  the  tree  tm 
first  sown  or  planted.  W'lierc  two  adjacent  &eltb  arc  separated  bf 
a  hedge  and  ditch,  the  hedge  prim&  facie  belongs  to  the  owner  of 
the  field  iu  which  the  ditch  is  not.  If  there  are  two  ditcher  am 
OD  each  side  of  the  hedge,  then  the  ownei^p  of  tbe  hedge  must  be 
aeoertained  by  proving  acts  of  ownerehip  (/).  The  rule  about 
ditching  is  this  (m) :  a  person,  making  a  ditdi,  cannot  cut  into  hia 
Harbour's  soil,  but  usually  he  cuts  it  to  the  very  extremity  of  his 
om  land;  he  is  of  course  bound  to  throw  the  6<ul  which  he  di^ 
out,  upon  his  own  land,  and  often,  if  he  likes  it,  be  plants  a  hedge 
on  the  top  of  it ;  therefore,  if  he  afterwards  cut  beyond  tbe  edge  <rf 
the  ditch,  which  is  the  extreiuily  of  his  land,  he  cuts  into  his  neigh- 
hour's  land,  and  is  a  trespasser  :  no  rule  about  four  feet  and  eight 
feet  has  auvtbing  to  do  with  it.  He  may  cut  the  thing  as  mncb 
vider  as  he  ivill,  if  he  enlarges  it  into  his  own  land. 

The  rule,  that  waste  land  near  a  highway  is  to  be  presumed 
primd  facie  to  belong  to  the  owner  of  the  land  next  adjoining,  is  not 
confined  to  a  case  where  the  owner  of  that  land  is  a  freehoMar,  btt 
extends  equally  to  cases  where  the  owner  is  a  copyholder  (m)  :  bub 
is  either  case  evidence  may  be  given  to  rebut  the  preaurafiAiaBi 
The  common  user  of  a  wall  separating  adjoining  lauds,  beioE 
Afferent  o\vners,  is  prima  facie  evidence  that  the  w^  and  t 
OB  which  it  stands  belong  (o)  to  the  owners  of  adjoining  1 


(A)  BolU  T.  Soei,  Somenet  Summ. 
Au.,  2  Geo.  Il.,perProiyn,  J.,  MSS. 

(i)  Berriman  v.  Ptacoek,  9  Bingh.  3B4. 

{i)  Holder  v.  Cotta,  1  M.  &  Mtlk, 
112,  per  UitltdaU,  J. 

(0  Per  Bm/lejf,  J„  in  Ouy  t.  Wtit, 
SuuuMl  Samm.  Am.  180B. 

(«•)  Per  LoKirenee,  J.,   in   Vimlf  t. 


Miller,  3  Ttunt.  I3B. 

(k)  Dot  d.  Ptvv  t.  Ptarttf,  7  a.  ato. 

304.       See    Dot    d.    Barrttt    T.    Sh^, 
2  Biagh.  N.  a  103,  mle,  p.  7S7. 

(o)  CttbiU  V.  Porltr,  8  B.  &  C.  VOI 
recognized  in  Bradbtt  t.  C3tritt»  Btt" 
jiifc/.  4M.  &Or.  7Ht  "~ 
ybrd.ii.  2S9,  n. 
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equal  moietiea  as  tenants  in  common.  Secusy  where  the  quanti^ 
of  land,  which  each  party  contributes  (p)  is  known,  and  tne  wau 
built  at  the  joint  expense  of  the  two. 

The  action  of  trespass  (q)  qttare  claunanfregit  is  a  local  actioii'(r). 
Hence,  where  trespass  was  brought  for  entering  the  plaintifiTs  house 
itt  Canada ;  it  was  holden,  that  the  action  could  not  be  miuntained; 
JBuller^  J.,  observing,  ^'  It  is  now  too  late  for  us  to  inquire  whethor 
it  were  wise  or  politic  to  make  a  distinction  between  transitory  and 
local  actions ;  it  is  sufficient  for  the  courts,  that  the  law  has  settled 
the  distinction,  and  that  an  action  quare  clausum  fregit  is  locaL 
We  may  try  actions  here,  which  are  in  their  nature  transitoiy, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as  are  in 
their  nature  locaL^'  The  action  of  trespass  vi  et  armis  is  termed  a 
possessory  action,  to  distinguisli  it  from  those  actions  in  which  the 
jdaintifF  must  show  a  title.  Being  founded  on  an  injury  to  the  pos- 
session, it  is  essential  that  the  plamtiff  should  be  in  the  actual  pos- 
session  of  the  close  at  the  time  when  the  injury  is  committed ;  bot^ 
as  against  a  stranger  or  wrong-doer,  it  is  immaterial  whether  such 
possession  be  founded  on  a  good  title  or  not  (s).  Even  a  tortious 
possession  will  support  trespass  against  a  wrong-doer.  The  plaiii" 
tiff  declared  in  trespass  upon  his  possession  (t) ;  defendant  made 
title,  and  gave  colour  to  the  plaintiff;  plaintiff  replied  de  injuri&sud 
propridj  and  traversed  the  title  set  out  by  the  defendant ;  and  upoB 
demurrer,  on  the  authority  of  Goslin  v.  WiUiamSj  P.  5  Geo.  I.,  the 
court  held  this  a  good  replication ;  for  it  lays  the  defendant's  title 
out  of  the  case,  and  then  it  stands  upon  the  plaintiff's  possession, 
which  is  enough  against  a  wrong-doer  (u),  and  the  plaintiff  need  not 
reply  a  title.  In  like  manner  it  was  holden  (x),  that  plaintiff  in 
possession  of  glebe  land  under  a  lease,  void  by  stat.  13  !Eliz.  c.  20, 
by  reason  of  the  rector's  non-residence,  might  maintain  trespass 
against  a  wrong-doer.  By  induction  the  parson  is  put  into  posses- 
sion of  a  part  for  the  whole,  and  may  maintain  an  action  for  a  tres- 
pass on  the  glebe  land  (^),  although  he  has  not  taken  actual 
possession  of  it.  The  contractors  for  making  a  navigable  canal 
Laving,  with  the  permission  of  the  owner  of  the  soil,  erected  a  dam 
of  earth  and  wood  upon  his  close,  across  a  stream  there,  for  the 
purpose  of  completing  their  work,  have  a  possession  sufficient  to 
entitle  them  {2)  to  mamtain  trespass  against  a  wrong-doer.  Where 
wood-lands,  and  the  timber  thereon,  belonged  to  the  crown,  and  the 
plaintiff  (a)  paid  a  nominal  rent  to  the  crown  for  the  privilege  of 
shooting  the  game,  and  it  appeared  that  a  person,  by  leave  ftom 


ip) 


i 


MatU  Y.Hawkins,  5  Taunt.  20.  70,  n. 

JDouUon  T.  Matthews  and  another ^  (u)  Holmee^.  Newkmde,  11  A.  &  B.  52. 

4  T:  R.  503.  M  Geahmm  ▼.  Ptmt,  1  Sail,  244. 

(r)  But  see  stat.  3  ft  4  Wm.  IV.  c.42,  (y)  BuheerY.Buiwer,  2  B.  ft  A.  470; 

S.22,  ante,  p.  517.  {zS  Dyton  t.  Colliek,  5  B.  ft  A.  600. 

t)  See  Dent  t.  OliverfCn,  Jac.  123.  (a)  Hnyer  vj  Ckm'imworih,  4B.  ft  C. 

0  Cary  y.  Holt,  Str.  1238 ;   11  Eat#,  574. 
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him,  cut  and  took  away  the  grass  from  the  sides :  it  was  holiicti, 
that  although  he  took  no  legal  estate?  from  the  oronn  for  noa-Mim- 
pliancc  with  the  stat.  1  Ami.  c.  7,  s.  5,  and  could  not  therefure  hare 
tnuntained  ejectment,  nor  even  iiave  retained  jxiesession  ss  sgaiost 
the  crown,  yet  that  he  might  maintain  trespass  against  a  partj 
having  no  title,  and  a  wrong-doer;  held  also,  that  pajment  uT  tbe 
rent,  the  exercise  of  the  privilege  of  shooting  over  the  land,  and  the 
cutting  of  the  grass  by  tlie  plaintiff's  permisskin,  was  sufficient 
ovidence  to  go  to  a  jury,  and  for  them  to  find  tliat  he  was  in  the 
actual  possession  of  all  but  the  trees.  It  seems  tJiat  the  plaintiff 
could  not  have  been  treated  by  the  crown  as  an  intruder.  If  a  man 
be  disseised,  after  his  re-entry  he  may  liave  an  action  of  tre^aas 
a^nst  the  disseisor  for  any  trespass  done  hy  him  after  tbe 
disseisin  (A)  ;  for  by  his  re-entry  bis  possession  is  restored  ab  milio. 
If  he  who  has  the  right  to  land  enters,  he  thereby  acquires  the 
lawful  possession,  and  may  mainUun  (c)  trespass  against  any  person 
who  being  in  possession  at  tbe  time  of  his  entry,  wrongfully  coih 
tinues  upon  the  land ;  and  a  lessor,  having  entered  at  the  cxpiralioo 
of  the  terui,  may  sue  in  trespass  persons  claiming  under  the  Ute 
tenant  as  well  as  the  late  tenant  himself  (</) ;  but  where  a  teoaat 
remains  in  possession  after  the  expiration  of  liis  term,  tbe  landlunl 
is  not  justihed  in  expelling  him  by  force,  in  order  to  regain  poaia- 
8ion(e).  It  is  not  necessary  that  the  party  who  makes  the  eotrj 
should  declare  that  he  enters  to  take  possession :  it  is  sufficient,  if 
fae  does  any  act  to  show  his  intention. 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is  dose, 
is  no  trespasser,  unless  tbe  trespass  is  done  to  his  use  {J")  or  for  Ills 
benefit,  and  then  bis  agreement  subsequent  amounts  to  a  command; 
for,  in  this  case,  omais  ratihabitio  retrotrahitur  et  mandato  agti- 
paratur.  But  it  is  otherwise,  if  the  trespass  be  not  done  to  his  use. 
A.  having  knowingly  received  from  B.  a  chattel,  (which  B.  has 
wrongfully  seized,)  upon  demand  refused  to  give  it  back  to  the 
owner;  there  was  not  any  proof  that  the  seizure  was  to  A.'a  use; 
it  was  holdcn  (^),  that  A.  was  not  a  joint  trespasser  with  B.  That 
an  act  done  for  another  by  a  person  not  assummg  to  act  for  himttftlf, 
but  for  such  other  person,  though  without  any  precedent  authoritr 
whatever,  becomes  the  act  of  tbe  principal,  if  subsequently  ratified 
by  him,  is  the  known  or  well  established  law.  In  that  case  the 
principal  is  bound  by  the  act,  whether  it  be  for  his  detriment  or  his 
advantage,  and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the 
same  extent  and  with  all  the  consequences  which  follow  from  the 

(b)  2  Itol.  Abr.  554,  pi.  ft.  (e)  Nnelim  t.  Hsriand.  1  U.  &  Cr. 

(c)  BuicArr  v.  Bultitr,  7  B.  &  C.  399,  64*  ;  1  Stotf.  N.  R.  474. 
reeogniziiig  Tmnlon   v.  Cottar,  7  T.  R.  (/)  4   Inst.   317,  cited  Ii;  Ptrit,  }^ 
432  i  antt,  p.  G77.  *B.  4  Ad. 616. 

(d)  Hty  V.  Moor/koiut,  G  Bingh.  N.  C.  (?)  Wilton  t.  B*rttr  tmd  mtduO, 
52,  recogniziDg  Bulther  v.  Bulchtr.  4  B.  &  Ad.  614. 
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same  act,  if  done  by  his  previous  authority  (h).  Although  every 
person  has  of  common  right  a  liberty  of  coming  into  a  public 
market  for  the  purpose  of  buying  and  selling  (i),  yet  he  has  not  of 
common  right  a  liberty  of  placing  a  stall  there,  but  he  must  acquire 
such  liberty  by  a  compensation,  which  is  called  stallage.  Hence 
trespass  may  be  maintained  by  the  owner  of  the  soil  against  a 
person  who  unlawfully  places  a  stall  in  the  market.  The  authority 
of  the  preceding  case  was  recognized  in  the  Mayor ^  ^c,  of  JVorwicn^ 
V.  SwanUf  2  Bl.  R.  1117 ;  where  it  was  holden,  that  trespass  would 
lie  for  setting  tables  in  a  market-place  for  the  sale  of  goods  without 
leave  of  the  owner  of  the  soil.  The  lord  or  owner  of  the  soil  may 
maintain  trespass  against  a  commoner  (A),  who  is  guilty  of  an  entry 
on  the  common,  for  the  purpose  of  chasing  the  conies  there :  for 
the  commoner  can  justify  an  entry  merely  for  the  purpose  of  using 
his  common. 

Tenants  in  common  ought  to  join  in  trespass  qiuzre  clau9um 
fregit ;  for  if  one  tenant  in  common  bring  trespass  qu.  cLfr,  without 
his  companion,  it  may  be  pleaded  in  abatement  (/).  In  trespass 
vi  et  armis  for  taking  and  carrying  away  goods,  it  is  not  essentially 
necessary  that  the  plaintiff  should,  at  the  time  when  the  act  was 
done  which  constitutes  the  trespass,  have  the  actual  possession  of 
the  thing  which  is  the  subject-matter  of  the  trespass :  it  is  sufficient, 
if  he  has  a  constructive  possession  in  respect  of  the  right  being 
actually  vested  in  him.  Hence  (m),  if  a  lord  be  entitled  to  a  waif 
and  estray,  within  his  manor,  he  may,  before  seizure,  maintain 
trespass  against  a  stranger  who  shall  take  away  the  waif  or  estray ; 
for  the  right  is  in  the  lord,  aiid  a  constructive  possession,  in  respect 
of  the  thmg  being  within  the  manor  of  which  he  is  lord.  So  an 
executor  (n)  has  a  right  immediately  on  the  death  of  the  testator, 
and  this  right  draws  after  it  a  constructive  possession  from  the  time 
of  the  death  of  the  testator.  If  a  man  gives  me  goods  (o),  which 
are  at  York,  and  before  I  have  possession  a  stranger  take  them, 
yet  I  shall  have  trespass ;  because  by  the  gift  the  property  is  in  me, 
to  which  the  law  annexes  possession.  But  semble  that  the  gift 
must  be  by  deed  or  instrument  of  gift  (p).  The  owner  of  a  piece  of 
land  granted  liberty  to  A.  (q)  and  his  heirs  to  build  a  bridge  on  his 
land,  and  A.  covenanted  to  build  a  bridge  for  public  use,  to  keep  it 
in  repair,  and  not  to  demand  toll.  The  bridge  was  built  by  A.  of 
materials  purchased  at  his  expense :  part  of  the  materials  of  the 
bridge  having  been  taken  away  by  a  wrong-doer ;  it  was  holden,  that 

(A)  Per  Tindal,  C.  J.,  delivering  judg-  ( n)  Puher  t.  Votmfff  2  Bulstr.  268. 

ment  of  the  court  in  Wilson  y.  Tumminff,  (o)  Bro.  Abr.  Trespass,  pi.  303. 

6  Scott's  N.  R.  902.  (p  )  Irotu  v.  Smailpiece,  2  B.  &  A.  551 

(0  Mayor f    8fc.    qf  Northampton   y.  poitj  p.  1358,  and  see  Reeves  y.  Capper^ 

Ward,  2  Str.  1238  ;  1  Wils.  107.  5  Bing.  N.  C.  136 ;  6  Scott,  877  ;  2  M.  & 

!k)  Hadesden  v.  Grystell,  Cro,  Jac.  195.  Gr.  691,  n. 

0  Comyns'  Dig.  Abatement  (E.  10).  (q)  Harrison  y.  Parker,  6  East,  154. 
(m)  F.  N.  B.  91,  b. 


the  pali£c  h>d  oolr  »  licaise  to  t 

tiher  fumied  pwt  of  the  brwisr  fm-  tin-  parnose  of  | 

Wbnn  liiej  cnaed  to  be  part  t>f  the  hrid;^,  A.  s  original  prcipcflTa 

tbera  rerertpd  to  him.  disdarx^d  of  the  right  nf  aser  by  the  jMufii^ 

end  cnnse^for'nlly  that  A.  might  maintain  trespass  for  t^  OMpirtmH 

wunst    tti<.'  nrong-doer.     In    hk?   manner,    if  the    owiwr  of  kol 

boiliU  1h<ua^  (r).  and  marks  out  a  street,  and  assigns  part  «r  tkt 

hnd  OS  a  palrtic  highirav  ;  this  will  not  be  considered  aM  a  IiiimTi 

of  the  afaeolutc  property  in  the  Eoil,  so  as  to  prerent  the  owner  6wb 

maintaininf;  trespass  for  an  injur}'  to  the  soil,  e.  ff.,  for  pbwnn|t  the 

tni  of  a  bridge  thereon. 

An  action  of  trespas  Kce  against  any  person  who  gleans  sn 
■DOtbar'a  groimd  after  harvest  («) ;  for  a  right  to  glean  cannot  ht 
dumed  by  any  |i«isod  at  common  law.  Neither  have  the  poor  dT 
■  parisdi  UgaUv  tetiUd  such  right.  Tre^^paj^  will  lio  (/)  gainst  a 
■Willi  iffim  who  araea  8<>oda  onto  m  search-wamnt  not  afmaM 
Uwroin.  Thou^  tin  freefanU  of  fcbo  chnrchyard  is  the  pMw^ 
traapaas  lies  at  the  sdt  of  a  paraon  at  who^  expense  a  tondHtoot 
hw  been  erected,  against  a  uerson  vim  >vroagfuI1y  remoTM  it  bim 
the  chnrchyard  and  erases  Ine  inseriplion  (a).  It  is  a  direct  M»- 
pass  to  injure  the  person  of  another,  by  driving  a  carriage  t^^iBML 
the  caniagt^  wherein  such  person  is  sitting,  although  the  bat-vah 
tioned  carriage  be  not  the  property  nor  in  the  possession  of  Ua 
person  injured  {x\.  And  although  if  a  person  does  an  iajniy  bya 
nnaroidable  accident,  an  action  does  not  lie,  yet  if  any  iibni 
attaches  to  him.  dthoi^  he  be  innocoit  of  any  intentioa  to  ia^BR; 
as  if  he  drive  a  horse  too  spirited,  or  poll  the  wrong  rein  (y),  or  mt 
imperffct  hanie,'«.  and  tho  horse  taking  fright  kills  another  home. 
then  trespass  may  be  maintained. 

Trespass  n-ill  lie  ag»nst  a  corporation  ^gicgate,  for  an  set  doM 
by  their  agent  within  the  scope  of  his  anthority  (z). 

By  slat.  21  Jac.  I.  c.  16,  s.  3,  all  actions  of  treepasa  gmn 
dauKuiK  /regit  shall  be  commenced  and  sued  within  six  yean  next 
after  the  cause  of  such  acticms. 


II.   Where  Trespeua  cannot  he  maintcdned. 

If  the  entry  be  warranted  by  law,  it  is  not  a  tre^>aaB.     Smli  ■ 

an  entry  to  demand  rent  due  for  the  enjoj'ment  of  the  land,  to  take 

(r)  Lade  y.  Shepkrrd,  Str.  lOM.  Taunt.  698. 

(()  Stttl  V.  HongMon  amd  Wift,  per 
hataLmighbonmgk,  C.  J.,  HealA,  J.,  tni 
R7IWW,  i.;  diuentimtc  Gould.  J.,  1  H. 
BLill. 

(()  CniUr  V.  Cuitdey,  G  B.  ftC.  232. 

(m}  8po<mrr  y. BrnctleT,Z  BiDgh.  136. 

(*)  Bopptr   md    Wift    t.  Rette,    7 


(y)  WakemMT.IbM»tem.l-Bta^ta. 
See  Aldridft  v.  Orttt  Wttttrm  cS^  iH. 
&Gr.  &Uj  4Scoti'«N.R.156;  radflUI 
V.  Ftandts,  3  Q.  B.  919  ;  3  G.  &  D.  I*i 
mtt,  p.  3a. 

(i)  Mttimd  T.  Mamomtttkar  Omd 
Co.,  5  Scon'i  N.  R.  457 ;  4  M.  ft  Gr.tU. 
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and  carry  off  tithes  after  they  have  been  set  forth,  or  to  distrain  for 
rent  arrear  or  damage  feasant.  It  had  been  holden,  that  a  person 
might  justify  the  following  a  fox  with  hounds  over  the  grounds  of 
another,  if  there  were  not  any  further  damage  committed  than  was 
absolutely  necessary  for  the  killing  the  fox  (a)  ;  but  the  law  now  is, 
that  a  person  may  not  enter  the  grounds  of  another  merely  for  tbe 
sport  and  diversion  of  the  chase  (b).  Where  a  person  goes  oot 
sporting  with  his  friends,  and  purposely  leads  them  on  to  another^s 
land,  he  is  equally  guilty  of  a  trespass  (c),  although  he  may  remain 
off  the  land  whilst  his  friends  go  on  it.  But  in  Mason  v.  Keettma^ 
Lord  Raym.  608,  Holt,  C.  J.,  said,  that  if  a  dog  breaks  a  neigh- 
bour's close,  the  owner  will  not  be  subject  to  an  action.  One 
tenant  in  common  cannot  bring  an  action  of  trei^ass  against  h» 
co-tenant,  because  each  of  them  may  enter  and  occupy  in  common, 
&c.  per  my  etper  tout,  the  lands  and  tenements  which  they  hold  in 
common  (d).  So  if  from  the  finding  of  the  jury  it  appears  to  be  a 
tenancy  in  common  (e) ;  judgment  shall  be  given  for  defendant, 
although  the  issue  be  found  against  him.  Baergainee  for  yeans 
cannot  maintain  trespass  before  entry  and  actual  possession  (/). 
If  A.  make  a  lease  for  years  (^),  excepting  the  trees,  and  had  after- 
wards an  intention  to  sell  them,  the  law  gives  the  lessor,  and  those 
who  would  buy,  power  as  incident  to  the  exception  to  enter  and 
show  the  trees  to  those  who  would  buy  them,  for  without  sight 
none  would  buy,  and  without  entry  none  could  see.  A  lessor, 
during  the  term,  cut  down  some  oak  pollards  growing  upon  the 
demised  premises  which  were  unfit  for  timber ;  it  was  nolden  (A), 
that  as  tenant  for  life  or  years  would  have  been  entitled  to  them,  if 
they  had  been  blown  down,  and  was  entitled  to  the  usufruct  of 
them  during  the  term,  the  lessor  could  not,  by  wrongfully  severing 
them,  acquire  any  right  to  them ;  and,  consequently,  that  he  or  his 
vendee  could  not  maintain  trespass  against  the  tenant  for  taking 
them.  The  plaintiff  was  the  landlord  of  a  house  (i),  which  he  let  to 
A.,  ready  furnished,  and  the  lease  contained  a  schedule  of  the  furni- 
ture. An  execution  issued  against  A.,  under  which  defendant,  as 
sheriff,  seized  part  of  the  furniture,  although  notice  was  given  to  the 
officer  that  it  was  the  property  of  plaintiff :  plaintiff  brought  trespass. 
Adjudged  per  Cur.^  that  it  would  not  lie.  The  defendant  locked  up 
the  goods  of  plaintiff,  his  lodger,  in  a  room  which  he  held  of  the  defen- 
dant, and  in  which  the  plaintiff  had  put  them ;   the  defendant  kept 

(a)  Oundry  t.  Feltham,  1  T.  R.  334.  157. 

(b)  Earl  of  Euex  y.  Capel,  Hertford  (/)  Admitted,  Luiwieh  ▼.  MittOHt  Cro. 
Sum.  Ass.  1809,  Lord£//en6oroti^;fc,  C.  J.,  Jac.  604.  See  WheeUr  v,  Monieflon, 
2  Chitty,  Game,  1381.    And  see  the  re-  2  Q.  B.  133 ;  1  G.  &  D.  493. 

marks  there  of  the  C.  J.  on  Gundry  t.  (jf)  Liford*9  case,  last  resdation,  11 

FIfliham.  Rep.  52,  a. 

(c)  Hill  V.  Walker,  Peake's  Addl.  Cases,  {h)  Channon  v.  Patchy  5  B.  &  C.  897. 
234.  (0  Ward    ▼.  MaemtUey  and  anotker, 

(d)  Littl.  Sec.  323.  4  T.  R.  489. 
(«)  Benington  v.  Beningion,  Cro.  Eliz. 


pcrtv 


Iho  koVf  ftnd  refiisoil  the  plaintiff  met 
■hnura  bo  removed  till  a  earn  of  maaer  wUdb  fee  cfe 
tnta  tltc  |ilaiiitiir  was  |ini<l.  Thn  was  odd  not  flaefc 
Boodft  «a  would  Bii|ipurt  wi  nctiun  of  tniaparw  (AX 
Djp  Uio  xuiiptvCH  of  ft  bankrupt  ^atmt  a  aim  JiTt^'i 
uooclii  of  a  bntikrupt  in  e-xecuUoa,  after  an  act  of  baafaa 
blforo  the  iMuinj;  of  the  commiBsioci,  ttotwitimXaaJSag  ht  t 
ahOT  tlio  iiMuin^  of  the  conimlHsiun,  and  after  the  yH)ii»liai 
in«nt,nndm>tico  fruia  the  provwional  atmgoaetkot  tomdL 
lUttoniifRiioilH  ill  the  P'"'i"T"'r  r  "n  "Tnnnnfra  anil  an  illrt 
(m).  that  troapaai^  will  not  lie  against  tlw  oOeer  br  ■ 
oiindcRUiod  ;  far  tbo  coadomnatton  has  rebiioo  to  tl 
•cixurD,  nt  nliidi  liuit>  the  gootln  wore  tho  gooiaof  th^  kn^ 
of  Iho  pluiiititf.  So  wticro  n  ftliip  wiu  nelwd  as  fbrfisitad  a 
Naviiiation  Act,  12  Car.  II.  c.  lS(n),  by  a  garcmar  ot  i 
eountrv,  Iwloiiging  to  Great  Kritoin:  it  was  boldenfo), 
own4>r  cnnnot  imunlAin  trospass  against  the  partj  seixing, 
II16  latter  do  not  proci'i-d  tu  cotidem nation;  for  by  tbo  forfe 
|>r<i[M'rt}'  it  tlivMttvd  out  of  tho  i>wn«r.  So  wbere  a  sfat; 
JUi  Hl^ln•d  AM  a  jiri/o,  the  ownor  cannot  (/j)  Nttstain  aa  act 
rnurl  of  ponunoii  law  for  tho  sGinire,  though  ahe  Ttc  r«leaseij 
any  autt  hoing  iunlllutcd  i^ainst  her:  his  remedy,  ifanr, 
UioCourt  uf  Admiralty.  Trespass  cannot  be  tnaJataiocd* fo 
Ml  vxonaivo  duttrcm,  where  the  distrcisa  is  lawful,  the  wbe 
mio  entire  act  (y).  Neither  will  trespass  lie  for  an  irre^ 
tTMN.  where  the  irregularity  complaiiud  of  is  oot  in  itsel 
of  tronpaM  (r),  bnt  consists  merely  in  the  omission  of  sotn 
forioH  i-roiiinHl  in  fninliictiivu;  the  distress,  such  as  not  pr 
goodn  to  (10  njipmisfil  lii'foro  (licy  are  aolJ.  Tho  true  coos 
of  tlitt  provimon  in  11  (ieo.  II.  c.  lO,  s.  19,  that  the  pai 
raoover  a  oom[>euitation  for  the  special  damage  which  he  1 
by  an  irregular  dialrosB,  "tn  an  action  of  trespass,  or 
ease,"  {we  ante,  p.  6H7,)  ia,  that  he  must  bring  trespass, 
injury  bo  a  tnw|iaKH ;  mul  caxr,  if  it  be  the  subject-mattei 
ftotion  on  tho  caw.  The  nature  of  the  irregularity  must  del 
the  form  of  nction.  Hence  for  an  irregularity  consisting 
omission  to  np|»r3u«»  tho  goods  before  they  were  sold,  the 
ought  to  be  an  action  on  tho  ease.  But  where  the  party  re 
in  possession  of  tho  goods  in  the  plaintiff  s  house  beyond  1 
days,  and  then  removed  the  goods;  it  was  holden,  tliat  tresp 
maintainable ;  Lord  EUenhorongh  being  of  opinion,  that 
moval  of  goods  was  n  distinct,  subsequent,  and  substantive 


(k)  Harlle^  v.  Mo^am.  3  Q.  I).  701  ; 
3  G.  &  II.  1. 

{()  Smith  V.  Millti.  1  T.  B.  i7i.  Sm 
<nlt.  p.  2^9. 

(w)  Seall  y.  Shforman   and  anoUrr. 

2  Bi.  n.97:. 

(■)  Rrpciled.     Sec  jn/f,  p.  95. 


t.D«j 


(o)   trUHni  and  tHUrr 
R.  112. 

(;■)  Faili  v.  Pranon,  4  C«ni 
2M4nh.l33. 

(j)  Lynne  r.  Bfomfji,  3  Str.  85 

(r)  Meuinj  v.  KtmbU,  3  Cuu] 
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trespass ;  and  Bay  ley  j  J.,  conceiving,  that  although  the  party  was 
warranted  in  removing  the  goods,  yet  the  action  would  lie  for 
remaining  in  possession  beyond  the  five  days,  that  being  a  new  act 
of  trespass ;  and  that  damages  might  be  given  for  such  continuance, 
although  the  party  was  not  a  trespasser  during  the  five  days. 
Lord  Ellenhorough  observed,  that  he  could  not  understand  the 
statute  as  giving  an  option  to  maintain  trespass,  where  trespass 
would  not  lie  by  the  rules  of  the  common  law ;  but  as  giving  an 
election  to  bring  trespass,  where  trespass  was  the  proper  remedy, 
and  case  where  case  {$).  If  a  sheriff  continues  in  possession  after 
the  return  day  of  the  writ,  that  irregularity  makes  him  a  trespasser 
ab  initioy  but  will  not  support  the  allegation  of  a  new  trespass 
committed  by  him  after  the  acts  which  he  justifies  under  the 
execution  {t). 

Trespass  will  not  lie  against  an  officer  for  taking  goods  or  cattle 
by  virtue  of  a  replevin  (f£),  unless  a  claim  of  property  be  made  at  the 
time  when  the  officer  comes  to  demand  them.  Trespass  will  not  lie 
against  a  coroner  for  causing  a  person  to  be  put  out  of  the  room 
where  an  inquest  was  about  to  be  holden,  after  his  refusal  to  depart. 
It  did  not  appear  that  the  plaintiff  had  any  interest  in  the  matter  of 
the  inquest  which  the  coroner  was  about  to  take,  or  any  information 
to  offer,  which  might  further  the  object  of  the  inquiry  (x).  If  a 
person  rated  to  the  poor,  object  to  the  rate  (y),  e.  g,y  because  it  is  a 
prospective  rate,  he  ought  to  appeal  to  the  next  sessions ;  and  if  he 
do  not,  he  cannot  maintain  trespass  against  the  overseers  of  the 
poor,  who  distrain  on  him  for  non-payment  of  the  rate.  The  house 
of  the  plaintiff,  an  uncertificated  bankrupt,  was  broken  open,  and 
effects  acquired  by  him,  subsequently  to  his  bankruptcy,  were  taken 
by  the  defendants,  who  had  become  his  creditors  since  the  bank- 
ruptcy, and  did  not  know  who  were  the  assignees  under  the  bank- 
ruptcy. The  bankrupt  having  sued  the  defendants  in  trespass,  they 
obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees'  interest 
in  the  effects  seized  :  it  was  holden  (z),  that  this  was  a  ratification 
of  the  seizure,  and  that  the  plaintiff  could  not  recover.  So  where 
the  assignees  of  an  uncertificated  bankrupt,  by  agreement,  for  a 
valuable  consideration  paid  to  them  by  a  third  party,  had  left  the 
bankrupt's  furniture,  &c.  in  his  possession,  and  afterwards,  notwith- 
standing such  agreement,  seized  the  same ;  it  was  holden  (a),  that 
they  were  justified  in  so  doing,  an  uncertificated  bankrupt  not  being 
entitled  to  retain  any  property  against  his  assignees. 

(#)  Winterboume  v.  Morgan,  11  East,  (y)  Durrani   t.  JBoy*,  6  T.   R.  580. 

395.     See  Ether  ton  v.  Popplewell,  ante,  Secus,  if  he  has  no  land  in  the  parish  in 

p.  688.  which  the  rate  is  made.    Weaver  v.  Price, 

(0  Aitkenhead  v.  Blades,  5  Taunt.  1 98.  3  B.  &  Ad.  409.     See  ante,  p.  1 186. 

(tt)  Per  Holt,  C.  J.,  in  Hallett  v.  Byrt,  {z)  Hull   v.  Pickeregiil,    1    Brod.    & 

Carth.  381.  Bingh.282. 

(or)  Gameit  v.  Ferrand  and  another,  (a)  Niae  t.  Adanuon,  3  B.  &  A.  225. 
6B.  &C.  611. 

VOL.  II.  2  T 


III.    Of  the  Declaration. 

Venue— The  action  of  trespass  quare  clauxum  fifgU  is  a  loal 
aotioii,  and  consequently  the  venue  miist  be  Uud  in  the  wmuty  wboe 
tile  land  lies ;  for  otherwise  the  plaintiff,  ou  the  general  issue,  Ofl^ 
be  nonsuited  at  the  trial,  unless  advantage  be  taken  of  the  stat. 
3  &  4  Will.  IV.  c.  42,  s.  22.  (see  ante.  p.  517,)  under  which  l«al 
actions  may  bo  tr'rcd  and  writs  of  inquiry  executed  in  any  coonty,  if 
court  or  judge  shall  so  order ;  but  trespass  for  taking  goods  ii 
tnmsitory,  and  the  venue  nay  be  laid  in  any  county  ;  subject,  how- 
ever, to  its  being  changeci  upon  an  ^plication  to  the  court.  SX^ 
ported  by  the  usual  affidavit,  if  not  laid  in  tho  county  where  toe 
action  arose. 

The  declaration  ought  to  allege  the  commission  of  tho  im% 
directly  and  positively,  and  not  by  way  of  recital,  e.  g.,  fiu-  that  oa 
such  a  day  the  defendant  broke  and  entered  the  plaiotifr'a  cIoM, 
and  not  for  that,  whereas^  inc. 

By  R.  G.  H.  T.  4  Will.  IV.,  several  counts  in  tre^wss  for  aeto 
oommitted  at  the  same  time  and  place  are  not  to  be  allowed. 

Day. — It  is  not  necessary  to  state  the  precise  day  on  which  the 
trespass  was  committed ;  it  will  be  sufficient  to  insert  any  day  before 
the  commencement  of  the  action.  Formerly,  in  order  to  avoid  the 
necessity  of  bringing  several  actions,  it  was  usual  for  the  plaintiff 
in  cases  where  the  nature  of  the  trespass  permitted  it.  to  declare 
with  a  coMtinuando,  as  it  was  termed,  that  is,  that  defendant  on  soeh 
a  day  committed  certain  trespasses  (specifying  them),  contimmtf 
the  same  Crenptisses  from  such  dav  to  such  a  day,  at  dirers  days  and 
limes;  ari'I  if,  as  «a.sgeiieral!_v  the  case,  iho  declaration  contained 
a  charge  for  some  acts  which  did  not  lie  in  continuance,  as  well  m 
for  some  which  did,  then  the  continuing  was  expressly  confined  to 
those  trespasses  which  did  lie  in  continuance.  This  was  the  re^nbr 
mode  of  declaring,  hut  it  frequently  happened  through  inadver- 
tence, that  the  continuando  was  not  so  restrained,  hut  was  applied 
to  all  tho  trespasses  by  the  general  words  transgresnones  pradittat 
continuando,  in  which  case  objections  used  to  be  made ;  but  the 
courts,  in  order  to  prevent  judgments  being  arrested  on  this  gromid, 
laid  down  a  rule  {h),  that  where  several  trespasses  were  laid  in  (me 
declaration,  some  of  which  might  be  laid  with  a  <»)ntinuando,  and 
some  not,  and  the  continuando,  instead  of  being  confined  to  sodi 
as  lay  in  continuance,  went  to  all,  the  court,  after  verdict,  would 
restrain  the  continuando  by  intendment  to  those  trespasses  which 
might  be  laid  with  a  continuando.  The  form  of  declaring  with  a 
continuando  has  fallen  into  disuse,  the  language  of  the  modem  dedk- 
rations  being,  "  that  defendant,  on  such  a  day,  in  such  a  year,  and 
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on  divers  other  days  and  times,  between  that  day  and  the  day  of  tba 
commencement  of  the  suit,  committed  several  treapaasee."  It  will 
be  perceived,  that  the  principal  object  of  the  ancient  and  moden 
form  is  the  same,  viz.  to  comprehend  several  trespasses  under  one 
decLEu:ation.  In  substance,  also»  both  fonns  are  the  same ;  but  the 
modem  form  is  more  concise,  and  it  is  attended  with  this  further 
advantage,  that  it  does  not  afford  any  scope  for  those  nice  and  subtle 
objections,  which  used  to  be  raised  on  the  difference  between  acts 
which  lay  in  continuance  and  acts  which  did  not.  Still,  however^ 
care  must  be  taken  not  to  allege  that  defendant  committed  a  singjla 
act^  or  an  act  which  terminated  in  itself,  on  divers  days  and  times, 
for  that  would  be  absurd  (c),  and  afford  just  cause  for  special 
demurrer. 

Formerly,  in  trespass  quare  clausumfregit^  the  plaintiff  might  have 
declared  generally  without  naming  the  dose  (d)  ;  but  now,  by  R.  6. 
H.  T.  4  Will.  IV.,  the  close  or  place  in  which,.  &c.  must  be  desig- 
nated in  the  declaration  by  name  or  abuttals,  or  other  description, 
in  failure  whereof  the  defendant  may  demur  specially.  A  party  is 
not  to  be  turned  round  on  account  of  some  mmote  variance  in  one 
of  several  particulars,  but  there  must  be  a  general  acaurate  corres- 
pondence, faithfully  describing  the  close  in  substance,  and  conveying 
full  information  to  the  defen(&nt  of  the  place  in  which  he  is  alleged 
to  have  committed  the  trespass  (e).  A  description  of  a  close  by 
two  abuttals  only  is  a  sufficient  compliance  with  this  rule  (/). 

The  close  {g)  in  which,  &c.  does  not  mean  the  whole  close  referred 
to  in  the  declaration,  but  that  part  of  the  close  in  which  the  tres- 
pass is  proved  to  have  happened,  and  the  defendant  may  so  apply  it. 
Where  the  plaintiff  had  named  the  close  in  his  declaration,  and  the 
defendant  pleaded  liberum  tenemenium  generally,  without  giving  any 
further  description  of  the  close ;  it  was  holden  (A),  that  the  plamtiff 
was  not  driven  to  a  new  assimment,  but  was  entitled  to  recover  upon 
proving  a  trespass  done  in  I  close  bearing  the  name  ^ven  in  the 
declaration,  although  the  defendant  might  have  a  close  in  the  same 
parish  known  by  the  same  name. 

In  trespass  for  taking  goods,  the  goods  must  be  specified  (i),  and 
an  omission  in  this  respect  will  not  be  aided  even  by  verdict  (A).  The 
declaration  must  also  state,  that  the  land  or  goods  were  the  plaintiff  ^s 
land  or  goods ;  hence,  if  the  words  '^  of  the  plainti£^^  or  ^*  his,^  be 
omitted,  the  declaration  will  be  bad ;  but  this  omission  may  be  aided 

(e)  See  Engliah  v.  Puner,  6  East,  395.  Ad.  99 ;  and  in  Smith  t.  Royiion^  8  M.  & 

Id)  2  Bl.  1089.  W.  381,  ;70t/,  p.  1338. 

(«)  Per  Lord  Dewman,  C.  J.,  deliTering  {h)  dicker  y.  Cnn^ion,  1  B.  &  C.  489, 

jnqgiment  of   the    court   in    Webber   t.  recognized  since  the  new  mles  in 


mehardt,  1  G.&D.  114;  1  Q.  B.  439.  priere   ▼.  Humfkrey^  3  A.  &  E.  181 ; 

(/)  North  y.  IngemelU,  9  M.  &  W.      4  Ney.  &  M.  638. 
249.  (t)  5  Rep.  34,  b. 

(S)  Richards  y.  Peake,  2  B.  &  C.  918,  (k)  Wyat  y.  Enington,  Str.  637 ;  Bertie 

recog^nized  in  Bastett  y.  Mitchell,  2  B.  &      y.  Pickering,  4  Burr.  2455. 

2t2 
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Iw  pleading  over  (0-  l"  declarations  for  taking  snimalsfertB  natttra, 
it  must  be  sUted  that  the  aniiuals  were  either  dead,  tame,  or  con- 
fined; otherwise  property  in  the  plaintiff  cannot  be  alleged;  at  least 
auch  allegations  will  be  bad  on,  demurrer.  In  trespass  for  taking 
daas  damas  ipsiiis  plaintiff,  in  a  certain  close  of  the  plaintiff.  caUea 
the  park  (ra) ;  on  general  demurrer,  the  declaration  was  holden  lo 
be  bad,  because  a  person  cannot  have  property  in  deer  unless  they 
ar«  tame  and  reclaimed  (8).  The  value  of  fixtures  may  be  recovered 
under  the  terms,  "goods,  chattels,  and  effects,"  in  a  declaration  in 
trespass  (a).  As  to  the  necessity  of  alleging  the  trespass  ci  e(  armw 
and  contra  pacem,  see  anle,  p.  ^,  SO. 


,  Of  the  Pleadings :  and  herein  of  the  N^aa  Bmtetyp. 
1.  Of  the  Plea  of  Sol  GmUij.p.  1S34. 
'2.  Aecortl  and  Satisfaction,  p.  1336. 

3.  Lifientm  Tettententum,  p.  1337. 

4.  Estoppel,  p.  1339. 

5.  LierMf,p.  1340. 

6.  Proeeu.p.  1343. 

7.  Right  of  Commm,  p.  1344. 

8.  Right  of  Way,^.  1344. 

9.  Tender  of  dmend*.  p.  1330. 

1.  Of  the  Plea  of  Not  Guilty. 
The  general  issue  in  this  action  ia,  not  guilty.  Under  stat.  3  & 
4  Will.  IV.  c.  42,  s.  1  (o),  (which  provides  that  the  contemplated 
rules  of  pleading  shall  not  disable  any  person  from  pleading  the 
general  issue,  and  giving  the  special  matter  in  evidence,  where  by 
statute  he  may  now  do  so,)  an  overseer  sued  in  trespass  for  taking 
A.'s  goods,  may  still  prove,  on  plea  of  not  guilty,  that  he,  as  over- 


(/)  See   an  insUoce  of   thii   kind   in 
Bnmltt  r.  Brooltt,  I  Sidf.  164. 
(n)  Matlockt  v.  Botfly,  3  Lev.  227. 


(b)  Pitt  V.  BAetc,  4  B.  &  A.  206. 
DalloH  T.  ffAilltm,  3  Q.  B,  961. 
(d)  See  aHlt,  p.  la6. 


(3)  John  Bough  being  convicted  ou  an  indictment  for  stealing  a  phea- 
sant,* value  40«.,  of  the  goods  and  chattels  of  H.  S.,  all  the  judges,  on  a 
second  conference,  in  Easter  Term,  1779,  after  much  debate  and  difference 
of  opinion,  agreed  that  the  conviction  was  bad  ;  for  in  cases  of  larceny  of 
animals  feree  naturiE,  the  indictment  must  show  that  they  were  eiUier 
dead,  tame,  or  confined ;  otherwise  they  mnst  be  presumed  to  be  in  their 
ori^nal  state  ;  and  tliat  it  is  not  sufficient  to  add  "  of  the  goods  and  chat- 
tels" of  such  an  one. 

•  Raugk't  case,  2  Ewt,  P.  C.  607. 
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seer,  distrained  the  goods  for  a  poors  rate  due  from  B.^  and  that 
the  goods  were  the  goods  of  B.,  and  not  of  A.  (/?).  Wherever  a 
statute  says  that  a  party  may  prove  his  defence  under  the  general 
issue,  it  means  that  he  may  prove  the  whole  matter  of  defence  {q) ; 
and  the  plea  of  not  guilty  so  pleaded,  is  not  appended  to  the  new 
rules  of  H.  T.  4  Will.  IV.,  but  has  the  same  operation  as  it  had 
before  they  were  made;  putting  in  issue  not  only  the  defences 

|)cculiar  to  the  statute,  but  all  that  would  have  arisen  at  common 
aw  (r).  By  R.  G.  H.  T.  4  Will.  IV.,  in  actions  of  trespass  mare 
clausum  f regit ^  the  plea  of  not  guilty  shall  operate  as  a  denial  that 
the  defendant  committed  the  trespass  alleged  in  the  place  men- 
tioned, but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of 
possession  of  that  place,  which,  if  intended  to  be  denied,  must  be 
traversed  specially.  In  actions  of  trespass  de  bonis  asportatis^  the 
plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant  having 
committed  the  trespass  alleged  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  pl^ntiff  s  property  therein  (4).  To  a  de- 
claration for  breaking  and  entering  plaintiff's  close,  the  defendant 
pleaded — 1st,  Not  Guilty ;  2ndly,  that  the  close  was  not  the  close  of 
the  plaintiff;  Srdly,  that  the  close  was  the  soil  and  freehold  of  the 
defendant :  it  was  hoiden  (s),  that  evidence  of  possession  was  suffi- 
cient to  entitle  the  plaintiff  to  a  verdict  on  the  second  plea.     By 

{p)  See  Stat.  43  Eliz.   c.  2,  s.  19;  '      («)  HnUh  y.  Milward,  2  Bingh.  N.  C. 

Haine  v.  Davey,  4  A.  &  £.  892  ;  6  Nev.  &  98,  recognized  by  PattetoUf  J.,  in  Gir-> 

M.  356.  naby  ▼.  Welby,  8  A.  &  E.  878 ;  and  in 

{q)  VerPaiieaon,  J.,  8,  C,  Broumn  Y.Dawion,  12  A.  &  E.  624 ;  4  P.. 

(r)  Rons  y.  Cli/ion,  11  A.  &  E.  63 ;  and  ft  D.  355. 
1  G.  ft  D.  72,  an/e,  p.  930. 


(4)  In  trespass  for  seising  and  taking  certain  goods,  &c.,  of  the  plain- 
tiff, a  plea,  denying  that  the  goods  are  the  plaintiff's,  was  hoiden  by  the 
Court  of  Exchequer  to  put  in  issue  the  property  in  as  well  as  the  possesion 
of  the  goods  ;  *  Parke,  B.,  observing,  **  the  doctrine  of  the  Court  of  Q.  B., 
in  the  case  of  miittington  v.  Boxallff  is  applicable  to  land  and  not  to 
goods.  How  can  a  defendant  dispute  the  plaintiff's  title  to  goods  except 
by  denying  his  possession  ?  There  is  no  plea  of  liberum  tenementum  m 
such  a  case.  This  court  and  the  court  of  Q.  B.  have  certainly  come  tq  a 
different  decision  on  the  same  point ;  the  court  of  Q.  B.  having  held,f  that 
there  ought  to  be  a  special  plea  in  order  to  dispute  the  plaintiff's  title,  as 
distinguished  from  his  mere  possession :  we  nave  thought  differently.^ 
Before  the  new  rules,  the  general  issue,  not  guilty,  put  in  issue  the  pliun- 
tiff's  title,  because  under  that  plea  the  defendant  might  dispute  both  the 
fact  of  the  trespass  and  also  the  fact  that  it  was  committed  in  the  plaintiff's 
close.  Now,  the  plea  denying  the  dose  to  be  the  plaintiff's  is  a  denial  of 
his  title  to  the  same  extent  as  he  would  have  been  obliged  to  prove  it 
under  the  general  issue." 

*  Harriaon  t.  DUim,  12  M.  ft  W.  142. 

t  Whittington  t.  Boxall,  12  Law  J.  (N.  S.)  Q.  B.  318. 

t  Pumell  y.  Yovng,  3  M.  ft  W.  288. 


gtal.  Tl  Geo.  11.  c.  19,  s.  21,  "In  a<:tions  of  trewpass  broagbt 
against  any  jiereon  cntitlefl  to  rents  or  serrices  of  *nv  kind,  that 
bailiff  or  receiver,  or  other  person,  relating  to  an  aitry  br  Trrtae  rf 
this  act,  or  otherwise,  upon  the  prmiUet,  charveaWe  with  sacb  mrts 
or  Bervices,  or  to  any  distrns,  or  seizure,  sale,  or  dispos^  of  any 
goods  or  chattels  thereupon,  the  defendants  mav  plead  the  gen^nl 
issue,  and  give  the  special  matter  in  pvidence."  In  a  case  where  rent 
being  in  arrear  (r),  the  tenant  had  removed  his  goods  clandcstiBdy 
from  the  demised  premises,  but  the  landlord  had  seized  them  as  a 
distress  within  thirty  days,  bs  allowed  by  the  preceding  sta*. 
11  Gen.  II.  c.  19,  s.  SI ;  it  was  holdcD,  tliat  to  an  action  of  trespasE 
brought  by  the  tenant  ag»nst  the  landlord  for  sich  seizure,  the 
defendant  coald  not  give  the  special  matter  in  evidence  upon  the 
general  issue  by  virtue  of  the  preceding  clause  (sect.  21)  ;  for  that 
tdause  is  confined  to  those  coses  where  the  distress  is  made  itpmt 
the  premises  demised.  In  tliis  rase,  the  defence  most  be  pleaded 
specially  («). 

Where  a  person  b  arbitrarily  made  defendant  to  exclude  hi& 
teatimony,  he  may,  if  nothing  is  proved  against  him,  be  acquitted, 
and  sworn  as  a  witness  far  the  other  <lefeDdants  (<)■  But  if  there 
be  the  slightest  evidence  aga!ii»t  one  of  the  defendants,  he  cannot 
be  ai^quitted  so  as  to  make  him  a  witness  («).  With  regard  fo 
defendants,  against  whom  there  is  not  any  evidence,  tlie  rule  ts,  that 
the  verdict  in  their  favour  is  to  be  taken  at  the  end  of  the  j^aiirttflf^ 
oase  {x)  ;  but  whore  defendants  against  whom  the  counsel  abandons 
the  case  have  pleaded  special  pleas  of  justification,  they  Ii>re  an 
interest  in  the  record,  by  reason  of  thoir  liability  to  the  costs  cf 
those  (ilea.%  and  ought  nut  to  be  accjiiitted  till  the  special  pleas  in 
which  they  have  joined  are  disposed  of  (^). 

2.  Accord  and  Satufactian. 

Accord  and  satisfaction,  being  a  good  plea  in  all  actmos  iHieie 
damages  only  are  to  be  recovered,  is  consequently  a  good  fde*  n 
trespass  (2)  ;  but  a  plea  of  accord,  without  satis^tion  cannot  be 
supported.  Hence,  in  trespass  for  taking  cattle,  it  cannot  be 
pleaded,  that  it  was  agreed  "  that  plaintiff  should  have  kit  eattU 
affain^(a);  for  this  is  no  satisfaction  for  the  injury  done.  So  where 
to  tre^uss  for  breaking  and  entering  the  plaintiffs  close,  the  de- 
fendant pleaded  "  that  in  Easter  Term  (&),  in  the  thirty-first  yearof 
the  present  reign,  the  plaintiff  declared  against  the  defendant  in 
this  cause  for  the  several  trespasses  above  supposed  by  the  defoidaiit 

(r)    Vauf/um  v.  Dati;  1  Esp.  N.  P.  C.  318  ;  6  C.  &  P.  212. 
25J.Roi)it,}.  (,)  tfiVrim  ».  7>B/f.  2  M.  ft  Itob.M, 

(/)  Furntaur   v.  Foiherb]/,  i  Carapb.  Palltioa,!. 
136,  LoTdElltnbarovib,  C.  J.  (z)  9  Rep.  78,  b. 

(0  B.  N.  P.  2BS.  (a)  i  Roll.  Abr.  128,  Accord,  (A.l  pL  7. 

M  Vake'i  Brid.  188.  (4)  Jamn  t.  Dmid,  5  T.  R.  141. 

(«)  aiU  T,  Chamierlain,  1  U.  ft  Rob. 
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to  have  been  done  ;  and  that  afterwards,  and  before  plea  pleaded  in 
this  cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the  plaintiff 
and  defendant,  in  respect  to  an  actioi}  then  lately  commenced 
between  them^  which  was  that  day  settled,  as  follows:    that  the 
defendant  was  to  pay  1/.  Is.  on  account  of  the  matter  in  dispute,  and 
the  plaintiff  was  to  pay  the  law  charges ;  and  further,  that  whatso- 
ever disputes  then  were,  or  had  been,  or  might  be  in  being,  touch- 
ing suits  or  actions,  to  the  day  of  the  date  of  the  said  agreement, 
should  cease  and  terminate  for  ever;  and  they  further  agreed  to 
bind  themselves  in  the  sum  of  100/.,  whoever  should  commence  an 
action  or  suit,  in  respect  to  anything  in  being  to  the  then  present 
day.*"    It  was  then  averred,  that  the  present  action,  and  the  action 
in  the  agreement  mentioned,  were  the  same.      On  demurrer  to  this 
plea ;   it  was  contended,  in  support  of  the  plea,  on  the  authority  of 
an  admission  in  JReniger  v.  Fogassa  (c),  that  the  agreement  which 
is  an  effectual  plea  in  bar,  is  either  such  an  agreement,  as  is  executed 
and  satisfied  with  a  recompense  in  fact,  or  with  an  action  or  other 
remedy  to  execute  it  and  to  recover  a  recompense;   that  here  the 
parties  agreed  to  bind  themselves  in  the  penalty  of  100/.  to  abide 
by  their  accord;    that,   therefore,  was  a  new  remedy,  which  fidU 
directly  within  the  authority  cited.     But  the  court  were  of  opinion 
that  the  plea  was  bad ;  Ashhursty  J.,  observing,  that,  ^'  supposing 
the  proposition  were  true,  that  whenever  the  agreement  is  such,  for 
the  breach  of  which  an  action  might  be  mamtained,  [it  may  be 
pleaded  in  bar,]  yet  it  is  incumbent  on  the  party  pleading  it,  to 
show  that  an  action  could  have  been  supported  on  it.     In  order  to 
found  an  action  on  this  agreement,  the  plaintiff  must  have  stated 
not  only  the  agreement,  but  also  that  he  tendered  an  obligation  in 
100/.,  ready  executed  to  the  defendant,  and  that  the  defendant 
refused  to  execute,  &c. ;  but  no  action  could  have  been  sustained 
on  this  contract,  without  that  previous  step,  which  is  not  pleaded 
here." 

3.  Idberum  Tenementum. 

In  trespass  to  real  property,  the  defendant  may  plead  that  the 
close  in  which,  &c.  is  the  freehold  (liberum  tenementum)  or  cus- 
tomary tenement  of  the  defendant,  or  of  a  third  person  under  whom 
he  acted. 

By  this  plea  the  defendant  admits  that  the  plaintiff  is  in  poeaes- 
sion,  and  that  he  himself  is  primd  facie  a  wrong-doer ;  but  he 
undertakes  to  show  a  title  in  himself,  which  shall  do  away  with  the 
presumption  arising  from  the  plaintiff's  possession.  This  he  is  bound 
to  do,  either  by  showing  title  by  deed,  in  the  usual  way,  or  by  prov- 
ing a  possessory  title  for  twenty  years.  Hence,  this  plea  is  not  sup- 
ported by  proof  of  the  exercise  of  acts  of  ownership  by  defendant  for 
a  period  of  less  than  twenty  years,  where  it  appears  that  before  the 

(c)  Plowd.  5, 1 1,  b. 
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commeDcement  of  that  period,  and  also  viUini  f* 
estate  was  in  a  third  person  (d).  On  ■  plea  of  Ubenun  tci 
to  an  action  for  a  trespass,  to  a  close  named  in  the  dedar^tion,  the 
defendant  is  entitled  to  a  verdict,  if  he  estahlish  a  thJe  to  that  pan 
of  the  close  on  which  the  trespass  was  comnutted,  and  is  not  hnnd 
to  prove  a  title  to  the  whole  cloae.  By  this  plea  be  nndertakes  ta 
prove;  6r9t,  that  some  part  of  the  described  close  bekngs  to  lum; 
and,  secondly,  that  it  is  on  this  part  of  the  close  that  all  the  acts 
complaio^d  of  have  been  done  (r). 

To  a  plea  of  liberum  tenementmn  {/),  where  tho  plaintiff  replied, 
that  the  place  in  question  vas  the  soil  and  freehold  of  the  pluttttC 
and  not  the  &nil  and  freehold  of  the  defendant :  it  was  holden,  M 
special  demurrer,  that  the  replication  was  goiid:  for  the  ttor^ 
"•  that  it  is  the  freehold  of  the  phuntiff,"  were  cither  to  be  rejectad 
as  Rurplusage,  or  to  be  considered  only  aa  indtKement ;  that  if  tk 
plaintitr  had  said,  that  it  was  fats  freehold,  absque  hoc  that  it  vas 
the  freehold  of  the  defendant,  it  would  have  been  plainly  a 
meat  ouly :  and  yet  that  was  exactly  the  same  case  as  the  p 
for  there  is  not  any  distinction  between  trarerses  and 
Where  the  defendant  pleads  liberum  tenementuni  in  1.  S.,  aai 
that  the  defendant  entered  by  his  command,  the  plaintiff;  in  hii 
replication,  may  traverse  tfae  command.  This  point  was  aolenmlji 
adjudged  in  CAambers  v.  Donaldson,  II  East,  65,  (notwithstandiif 
the  case  of  Witham  v.  Barker,  YeJv.  147,  and  the  djcta  in  IVtfiUm 
\.  Pyne,  Salk.  107,  and  ante,  tit.  ■' Replevin ,"  n.  (IS),  p.  120*;) 
the  court  observing,  that  it  had  become  a  settled  rule,  that  pos- 
session was  sufficient  to  maintain  trespass  against  a  wroncj-doer.  bot 
that  this  rule  would  be  of  no  avail  if  the  command  were  not  t-raven- 
able ;  for  in  that  case  the  wrong-doer  might  shelter  himself  under  a 
plea  of  an  outstanding  freehold  in  a  stranger,  from  whom  he  derived 
no  authority  to  commit  the  trespass:  and  Bayley,  J.,  added,  that 
it  was  not  competent  to  a  nTong-docr  to  call  on  a  person  in  actual 
possession  to  set  out  his  title.  The  plaintiff  had  lands  abutting  on 
one  side  of  a  public  highway,  called  Shepherd's  Lane  (p),  (which  was 
primd  facie  evidence  tliat  haJf  of  the  lane  was  his  soil  and  freehold;) 
it  was  holden,  that  he  might  declare  generally  for  a  trespass  in  lus 
close,  called  Shepherd's  Lane,  and  that  it  was  incumbent  on  the 
defendant  to  plead  soil  and  freehold  in  another,  in  order  to  drive  the 

f>laintifr  to  new  assign  the  trespass  complained  of  in  the  part  of  the 
ane  which  was  his  exclusive  property.  ^Vhe^e  the  plaintiff,  in  his 
declaration,  avers  a  single  act  of  trespass,  e.  g.,  that  on  such  a  day 
the  defendant  stopped  the  plaintiff's  cattle  and  cart,  and  the  defen- 
dant justifies  the  act,  there  cannot  be  a  new  assignment  (A). 

{<n  Brei/  ».  i«Kr,  7  M.  &  W.  593.  (/)  Lamhtrl  i.  SIroollter,  WUlc^  818. 

(*)  Taflor  T.  Smlk,  7  T«int.  IM. 
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4.  Estoppel. 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact  or 
title  distinctly  put  in  issue,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same   parties,  or  tneir 
privies,  in  respect  of  the  same   fact  or  title.      To  an  action  of 
trespass  for  digging  and  getting  coals  out  of  a  coal-mine  (t),  alleged 
by  the  plaintiff  to  be  within  and  under  his  close  called  the  Cow 
Close ;  the  defendants  pleaded,  and  showed  title  regularly  brought 
down  to  them  in  right  of  the  wife,  by  fine,  recovery,  &c.,  from  one 
Sir  John  Zouch,  who  in  the  39th  year  of  Elizabeth  was  seised  in 
fee  of  the  manor  of  Alfreton,  and  of  certain  messuages  and  lands 
within  the  manor,  by  virtue  of  which  title  they  claimed  all  the  coals 
under  those  lands,  except  such  as  were  within  and  under  any  of  the 
messuages,  buildings,  orchards,  and  grounds,  which,  at  the  time  of 
a  recovery  suffered  in  the  reign  of  Queen  Elizabeth,  were  standing 
and  being  upon  the  said  lands  and  tenements,  and  which  coal-mines, 
with  the  exception  aforesaid,  passed  under  a  bargain  and  sale  from 
Sir  John  Zouch  to  certain  bargainees  ;  and  the  defendants  averred, 
that  the  coals  in  question  were  under  the  lands  of  that  former  owner, 
Sir  J.  Zouch,  and  were  derived  by  bargain  and  sale  to  certain  im- 
mediate bargainees,  and  from  them  to  the  defendant,  the  wife,  and 
were  not  within  or  under  any  of  the  messuages,  buildings, 'orchards, 
and  gardens,  which  were  the  subject  of  the  exception.     To  this  plea 
the  plaintiff  replied,  and  relied,  by  way  of  estoppel,  upon  a  former 
verdict  obtained  by  him  in  an  action  of  trespass,  brought  by  him 
against  one  of  the  defendants,  Ellen,  the  wife  of  the  other  defendant, 
she  being  then  sole,  in  which  he  declared  for  the  same  trespass  as 
now;   to  which  the  wife  pleaded,  and  derived  title  in  the  same 
manner  as  now  done  by  her  and  her  husband,  and  alleged,  that  the 
coal-mines  in  question,  in  the  declaration  mentioned,  were,  at  the 
time  of  making  the  before-mentioned  bargain  and  sale,  by  Sir  John 
Zouch,  parcel  of  the  coal-mines  by  that  indenture  bargained  and 
sold :  upon  which  point,  viz.  whether  the  coal-mines  claimed  by  the 
plaintiff,  and  mentioned  in  his  declaration,  were  parcel  of  what 
passed  under  Zouch's  bargain  and  sale  to  the  persons  under  whom 
the  wife  claimed,  an  issue  was  taken,  and  founa  for  the  plaintiff,  and 
against  the  wife.     The  question  was,  whether  the  defendants,  the 
husband  and  wife,  were  estopped  by  this  verdict,  and  judgment 
thereupon,  from  averring  in  the  present  action  (contrary  to  the  title 
so  there  found  against  tne  wife,)  that  the  coal-mines  now  in  ques- 
tion were  parcel  of  the  coal-mines  bargained  and  sold  by  the  before- 
mentioned  indenture.     It  was  holden,  that  the  husband  and  wife 
were  so  estopped,  and  consequently,  that  the  plaintiff  ought  to 
recover.     But  since  the  case  of  Vooghi  v.  Winch^  2  B.  &  A.  662, 

(t)  On/nm  ▼.  AforeiM>o<f,  3  East,  346. 
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recognized  in  Doe  v.  Huddart^  2  Cr.  M.  &  R.  323  (A),  the  jodg- 
ment  will  not  be  conclusive,  unless  it  is  pleaded  as  an  estoppel. 

Where  a  distinct  statement  of  a  particular  fact  is  made  in  tbe 
recital  of  a  bond  or  other  instrument  under  seal,  and  a  oontraci  is 
made  with  reference  to  that  recital,  it  is  not,  as  between  the  partioii 
to  the  instrument,  and  in  an  action  upon  it,  competent  to  the  partj 
bound  to  deny  the  recital ;  and  a  recital  in  an  instnuuent,  not 
under  seal,  may  be  such  as  to  be  conclusive  to  the  same  exteat. 
But  a  party  to  an  instrument  is  not  estopped  in  an  acticm  lag 
another  party  not  founded  on  the  deed,  and  in^olly  coOatecal  to  it^ 
to  dispute  the  facts  so  admitted ;  but  evidence  of  the  circumstaneee 
under  which  such  admission  is  made  is  receivable,  to  show  that  ihe 
admission  was  inconsiderately  made,  and  is  not  entitled  to  we^it 
as  a  proof  of  the  fact  it  is  used  to  establish  (Q. 

5.  License. 

To  an  action  of  trespass,  the  defendant  may  pleads  that  he  cqb- 
mitted  the  supposed  trespass  by  leave  of  the  plaintiff.  Where  a 
person  is  licensed  to  do  an  act,  it  is  necessarily  implied,  that  he 
do  every  thing  without  which  that  act  cannot  be  done, 
where  to  trespass  against  A.,  B.,  and  C.  (m),  for  brealdng  and 
entering  plaintiff's  house,  and  continuing  there  ten  days,  and  scOny 
divers  goods ;  the  defendants  pleaded,  that  before  the  time,  wheOi 
&c.,  the  plaintiff  licensed  A.  to  enter  the  house,  and  to  continne 
therein  for  the  sale  of  his  goods ;  by  virtue  of  which  licence,  A.  in 
his  own  right,  and  B.  and  C.  as  his  servants,  peaceably  entei^  the 
house  by  the  door,  then  open,  to  sell  the  said  goods,  and  in  and 
about  the  sale  of  goods  necessarily  continued  in  the  house  far  teB 
dmfSy  &c.,  concluding  with  a  verification.  On  demurrer,  it  was 
objected,  that  the  licence  was  personal  to  A.,  and,  consequently,  it 
could  not  justify  the  entry  of  any  other  person;  and  at  least  it  ought 
to  have  appeared  on  the  face  of  the  plea,  that  the  entry  of  the  otEer 
defendants  was  necessary  for  the  purposes  mentioned  in  the  licence. 
But  the  court  overruled  the  objection,  WiUes^  C.  J.,  observing,  that 
unless  a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  licence  to  A.  only  to  go  into  the  house;  besides,  it 
was  highly  probable,  that  he  might  want  to  take  several  peisou 
with  him,  in  order  to  assist  in  the  sale ;  and  this  is  sufficiently  set 
forth  in  the  plea;  for  it  is  alleged,  tliat  all  three  necessarily  conttmrnid 
in  the  house  for  ten  days,  to  sell  the  goods ;  and  if  their  continuance 
therein  were  necessary,  their  entrance  must  certainly  be  so  too,  and 

{k)  Ant9,  p.  776.  &  M.  552. 

(/)  Carpenter  v.  Buller^  8  M.   &  W.  (m)  Dennett    v.    Orover    and   9iktr9, 

209.     See  further  on  estoppel  by  recital  Willes,  195 ;  but  see  Williams  y.  Morrift 

Bowman  v.  Taylort  2  A.  &  £.  295,  4  Nev.  8  M.  &  W.  488,  ante,  p.  844. 
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was  therefore  sufficiently  alleged  (5).  Where  the  plaintiff  complains 
Off  several  trespasses  committed  on  several  days(n),  and  the  defendant 
pleads  a  licence,  to  which  the  plaintiff  replica  de  injwri&  su6  proprid 
absque  tali  causd  ;  it  is  incumbent  on  the  defendant  to  show  a  licence 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case  it  is 
not  necessary  for  the  plaintiff  to  new  assign  ;  for  the  meaning  of  the 
replication  is,  that  the  defendant  committed  the  several  tre^Muses 
without  a  licence  for  each.  Where  a  defendant  justified  the  stopping 
the  plaintiff''s  cart,  on  the  ground  that  he  was  loading  his  cart  with 
turf  wrongfully  cut  from  the  waste  of  the  manor,  and  that  defendant, 
as  bailiff  of  the  lord,  stopped  the  cart.  Plaintiff  having  replied  de 
iiguria  sudproprid;  it  was  holden(o),  that  in  order  to  rebut  the 
justification,  he  could  not  give  in  evidence  a  licence  from  the  lord  to 
cut  the  turf,  that  not  having  been  pleaded  by  way  of  replication. 
Licence  to  enter  and  occupy  land  for  a  certain  time  amounts  to  a 
lease,  and  ought  to  be  pleaded  as  such  (p). 

The  defendant  may  also  justify  an  entry  into  the  house  or  land 
of  another  under  a  licence  in  law  (q).  Such  is  the  entry  into  an  inn 
or  tavern  at  seasonable  times ;  an  entry  to  demand  rent  due  fbr 
the  enjoyment  of  the  land,  or  to  distrain  for  the  rent  in  arrear, 
or  to  distrain  cattle  damage  feasant.  Such  also  is  an  entry  for  the 
purpose  of  executing  (in  a  legal  manner)  the  process  of  the  law ; 
the  entry  of  a  remainder-man  or  reversioner  to  view  the  state  of 
repair,  and  see  whether  any  waste  has  been  committed  on  the 
estate  ;  the  entry  of  a  landlord  (r)  in  the  absence  of  a  tenant,  who 
had  omitted  to  deliver  up  possession  when  his  term  had  expired ; 
the  entry  of  a  commoner  to  view  his  cattle,  and  the  like.  Having 
stated  several  instances  in  which  the  law  permits  a  person  to  enter 
the  house  or  land  of  another,  we  proceed  to  inquire  in  what  cases  a 
party  shall  be  deemed  a  trespasser  ab  initio  ;  as  to  which  the  fd- 
lowing  distinctions  must  be  observed  : — 

1.  Where  an  entry,  authority,  or  licence,  is  given  to  any  person 
by  law  J  and  he  abuses  it  by  the  commission  of  some  act,  there  he 


!' 


n)  Barnes  v.  Hunt,  11  East,  451.  E.  341 ;  4  P.  &  D.  16. 
o)  Taylor  v.  Smith,  7  Tannt.  156.  (r)  7\im«r  t.  Mtpnoit,  1  Bingh.  158 ; 

{p  )  Adm.  per  Cur.,  5  Hen.  YII.  1,  a.,  but  aee  when  the  tenant  is  there,  HUUary 

cited  in  Plowd.  542,  a.  y.  Gay,  6  C.  &  P.  284  ;    Wilkbuon  v. 


{q)  See  Bowler  y.  NichoUon,  12  A.  &      Maline,  2  Tyr.  555. 


(5)  In  Hil.  13  Hen.  VII.  13,  b.,  the  distinction  is  taken  between  those 
licences  that  are  given  for  pleasure,  and  those  for  profit ;  that  the  fimner 
are  merely  personal,  but  that  in  the  latter  case,  the  person  to  whom  the 
licence  is  given  may  take  others  with  him  :  ''  Et  issint  si  home  me  license 
a  avoir  im  arbre  in  son  bois,  mes  servants  justifieront  le  sier  del  arbre  et 
I'entrer."  The  former  branch  of  this  distinction  is  also  supported  by  a 
passage  in  Finch's  law,  16  and  17;  and  the  latter  by  a  case  in  M.  13 
Hen.  VII.  10;  Dumford's  note,  Willes,  197. 
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shall  be  considered  as  a  trespasser  ab  huiio;  t.  €.,  from  the  fint 
entry ;  for  the  law  determines  from  the  sabseqoent  act,  quo  oatno, 
or  to  what  intent,  the  original  entry  was  made ;  as,  if  a  person  eaten 
an  inn  or  tavern,  and  afterwards  commits  a  trespass,  by  carrying 
away  anythine,  Uie  law  adjudges  that  he  entered  for  thmt  porpose; 
and  because  the  act  which  demonstrates  it  is  a  trespasa,  he  shaD  be 
a  trespasser  ab  initio  ;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and 
refusing  to  pay  for  the  liquor  which  he  has  consumed  (s),  ibm  he 
cannot  be  considered  as  a  trespasser  ab  imiiiOj  because  a  mere  non- 
feasance does  not  amount  to  a  trespass.  So  where  one  who  his 
distrained  a  beast  damage  feasant,  or  take  an  estray,  kills  or  woifa 
it(/)9  he  shall  be  deemed  a  treqiasser  ab  initio;  Init  a  refusal  to 
deliver  the  beast,  on  tender  of  amends,  being  a  mere  non-feasuee, 
will  not  be  considered  as  a  treq>ass  with  force  ab  initio*  It  is  deer, 
therefore,  that  in  order  to  constitute  a  person  a  trespasser  ab  tatliei 
the  party  must  have  been  guilty  of  a  subsequent  act  of  trespam, 

2.  Where  the  entry,  authority,  or  licence,  to  do  anything  is  ffifoi 
by  the  party ^  there,  although  the  person  to  whom  the  authonfy  ii 
given  may,  by  the  commission  of  subsequent  acts,  be  a  trespaseer, 
yet  such  subseouent  acts  will  not  affect  the  original  entry,  so  as  te 
make  that  whicn  was  sanctioned  by  the  authority  of  the  party  con- 
plaining  a  trespass.  In  this  case,  therefore,  the  subsequent  ads 
only  will  amount  to  trespasses.  A  person  cannot  justify  (a)  entmng 
the  close  of  another  to  take  his  own  property  without  skowtM  the 
circumstances  under  which  it  came  there ;  even  though  he  au^es 
he  did  not  do  any  unnecessary  damage ;  but  all  the  old  authorities 
say,  that  where  a  party  places  upon  his  o\vn  close  the  goods  of 
another,  he  gives  to  the  owner  of  them  an  implied  licence  to  enter 
for  the  purpose  of  recaption  (x).  Hence  a  plea  to  a  declaration  in 
trespass  for  breaking  and  entering  the  plaintiff^s  close,  that  the 
defendant  being  po.'^sessed  of  certain  goods,  the  plaintiff  without  his 
leave  and  against  his  will,  took  the  goods  and  placed  them  on  the 
close,  in  the  declaration  mentioned,  wherefore  the  defendant  made 
fresh  pui*suit  and  entered  to  retake  the  goods,  is  a  good  plea,  and  a 
good  justification  of  the  entry  on  the  plaintiff's  close  (^).  If  A. 
wrongfully  place  goods  in  B.'s  building,  B.  may  lawfully  go  upon 
A/s  close  adjoining  the  building,  for  the  purpose  of  removing  and 
depositing  the  goods  there  for  A/s  use  {z).  On  the  subject  of 
revoking  a  licence,  see  ante,  p.  1133. 

(t)  Six  Carpenieri*  case,  8  Rep.  146,  (x)  Per  Parke,  B.,  in  Pttiriek  t.  Cok- 

t,  died  by  LittUdale,  J,,  in  Smith  v.  Eg-  rick,  3  M.  &  W.  483. 
gingtoHt  7  A.  &  E.  176.  (y)  8,  C. 

(f)  Oxley  V.  Wattt,  1  T.  R.  12.  (*)  Rea  v.  Sheward,  2  M.  &  W.  424. 


i 


«)  Anthony  V.  Haneyt,  8  Bingh.  186. 
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6.  Process  (6). 

It  is  a  general  rule  (7),  that  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  (a)  in  order  to  execute  process  in  a 
civil  suit  (i) ;  but  if  he  finds  the  outward  door  open  and  enters  that 
way,  or  if  the  door  be  opened  to  him  from  within,  and  he  enters,  he 
may  break  open  inward  doors,  if  he  finds  that  necessary,  in  order  to 
execute  his  process.  And,  as  it  seems  (c),  this  rule  holds,  although 
the  defendant  be  not  in  the  house  at  the  time ;  but  in  such  case  the 
officer  must  first  demand  admittance,  and  this  demand  must  be 
pleaded.  In  the  execution  of  criminal  process  a^inst  any  person  in 
the  case  of  a  misdmeanour,  it  is  necessary  to  aemand  admittance, 
before  the  breaking  the  outer  door  can  be  justified  (d).  And  the 
officer  cannot  justify  breaking  the  inner  doors  of  tne  house  of  a 
stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for  him 
in  order  to  arrest  him  on  mesne  process  (e).  A.,  an  excise-officer  (/), 
applied  to  the  commissioners  of  excise  for  a  warrant  to  search  the 
house  of  B.  The  commissioners,  being  satisfied  with  the  reasonable- 
ness of  his  suspicion,  granted  a  warrant,  empowering  A.  to  enter  the 
house  of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordingly  entered  B.'s  house,  in  the  day- 
time, and  broke  open  a  lock  which  B.  had  refused  to  open,  and  rum- 
maged his  goods,  but  did  not  find  any  tea.  In  an  action  of  trespass 
brought  by  B.  against  the  officer ;  it  was  holden,  that  upon  the  true 
construction  of  the  Stat.  10  Geo.  I.  c.  10,  s.  13,  the  officer  was  justi- 
fied, although  there  was  not  any  tea  found,  or  any  evidence  given 
of  the  grounds  of  his  suspicion.  In  an  action  against  a  sheriff  for 
breaking  and  entering  plaintiff ^s  house,  and  staying  therein  three 
weeks,  the  defendant  pleaded  a  justification  imder  process  as  to 
breaking  and  entering,  and  staying  in  the  house  twenty-four  hours (^). 
The  plaintiff,  admitting  the  writ,  replied  de  injurid  sud  propria 
absque  residuo  causcB.  The  defendants  proved  their  justification ; 
but  it  appeared  that  the  officer  continued  in  the  plaintiff's  house 

(a)  Foster's    Discourse    of    Homicide,  (e)  Johmon  v.  Leigh,  6  Taunt.  246. 

chap.  8,  sect.  19.  (/)  Cooper  v.  Booth,  on  error  from  C. 

{b)    But    see    Burdeti   v.  Abbot,   14  B.,  3  £sp.  N.  P.  C.  135,  in  which  Bot/ocl 

East,  1.  T.  Saundert,  2  BL  R.  912;  3  Wils.  434, 

(c)  Ratelife  v.  Burton,  3  Bos.  &  Pul.  was  overruled. 

223.  (ff)  Monprivait  v.  Smith,  2  Campb.  1 75. 

(d)  Launoek  v.  Brown,  2  B.  &  A.  592. 


(6)  For  justificAtions  under  process  of  superior  and  inferior  court,  see 
ante,  tit.  "Imprisonment,"  p.  931. 

(7)  There  may,  however,  be  circumstances  of  necessity  or  constraint 
which  may  justify  the  officer  in  breaking  the  outer  door.  See  White  v. 
Wiltsheire,  2  Roll.  Rep.  137 ;  Cro.  Jac.  555  ;  Palm.  52  ;  Puffh  v.  GriJ/ith, 
7  A.  &  E.  827  ;  3  Nev.  &  P.  187. 


beyond  twenty-fonr  hours.  Lord  EiUnhoroitgh  was  of  opinion, 
that  the  plea  applied  to  the  whole  declaration,  and  that  if  the  plain- 
tiff  meant  to  rely  upon  the  excess  beyond  the  twenty- four  hours,  he 
onght  to  have  said  so  by  a  new  assignment.  The  residue  of  the 
eatae  mentioned  in  the  plea  was  alone  put  hi  iame,  and  the  )eBgA 
of  time,  during  which  the  officers  remained  in  the  bouae,  was  ren- 
dered immaterial.  For  the  powers  given  to  commiswonens  rf 
bankrupt  to  break  open  houses,  &c,,  see  stat.  6  Goo.  IV.  c  Ifi, 
as.  2T,  29,  31 ;  5  &  6  Vict.  c.  122,  s.  30. 


r  pastiB«rB 


7.  Right  of  CWBw>a(A). 
The  defendant  may  justify  under  a  right  of  coounoa  of  _ 
of  estovers,  or  of  turbary.  See  ante,  p.  435,  and  stat.  S  &  S 
Will.  IV.  c.  71,  (for  shortening  the  time  of  prescription,)  oate, 
p.  +45, 449 .  Under  this  statute  a  plea  of  enjoyment  of  right  of  coid- 
mon  for  thirty  years  before  the  commcacement  of  the  suit,  is  fiufi- 
cient  (i),  without  saying  thirty  years  next  before.  By  R.  G.  H.  T. 
4  Will,  IV,,  in  trespass  quarc  mueum  fregit,  pleas  of  soil  and  free- 
hold of  the  defendant  in  the  locus  in  quo,  and  of  the  defendant  s 
right  to  an  easement  there  ;  pleas  of  right  of  way,  of  common  of 
pasture,  of  common  of  turbary,  and  of  common  of  estovers,  aw 
distinct,  and  are  to  be  allowed.  But,  pleas  of  right  of  commoa 
at  all  times  of  the  year,  and  of  such  right  at  particular  times, 
in  a  qualified  manner,  are  not  to  be  allowed. 


fht  of  V 


y(A). 


1 


To  trespass  qu.  cl.  fr.  the  defendant  may  plead  a  ri^t  of  way 
over  the  locus  in  quo,  and  that  in  the  exorcise  of  such  rieht  he 
committed  the  trespasses  complained  of.  There  are  four  kindsrf 
ways(/)  :  1,  a  footway;  2,  a  horseway,  which  includes  a  footwi^; 
3,  a  carriageway,  which  includes  both  horseway  and  footway ;  4>  a 
driftway.  Although  a  carriageway  comprehends  a  hoTBeway,  yik  ik 
does  not  necessarily  include  a  driftway  (ta).  It  is  said(a),h<n^ 
ever,  that  evidence  of  a  carriageway  is  strong  presumptive  evidence 
of  the  grant  of  a  driftway.  These  ways  are  either  public  or  hi^ 
ways  for  all  persons,  or  private  waj-s  (8).     An  highway  (tenwd 


(*)  For  right  of  common,  «M  mt*, 
p.  4SS,  tit.  "  Common,"  aad  tit.  "Reple- 
vin/'Pleia  io  Bartoaa  AvowrjiforDunBige 
feuant,  p.  1206.  For  right  of  fishery,  tee 
attt,  tit.  "  Fiiherj,"  p.  834. 

(0  Jtmtt  T.  Priri,  3  Bmgh.  N.  C.  52; 
3  Sc  376.     See  further  on  this  nibiect. 


mtt,  p.  446. 

(k)  See  further  on  thii  sabject,  sakr 
it.  "  NoMnce,"  mU,  p.  1116,  8. 

(1}  1  Inst.  56,  a. 

(w)  Bidiard  T.  Dfnn,  1  Taoat.  37>. 
(a)  Per  Ctambrt,  J.,  S.  C. 


(8)  "  If  a  way  lead  to  a  market,  and  b  a  common  way  for  all  travellei^ 
and  cwnmunicates  with  a  great  road,  it  is  ao  highway  ;  but  if  it  leads  oaif 
to  a  church,  to  a  private  house,  or  village,  or  to  fields,  it  is  a  private  way. 
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ilk  law  French  chimin)  \a  a  way  for  all  the  kingfs  subjects  to  pasB 
and  repass  (o).  It  is  called  regia  via,  or  the  king's  highway,, 
although  the  king  can  only  claim  a  passage  for  himself  and  lua 
subjects ;  for  the  freehold  and  the  profits  growing  there,  as  treoa 
and  other  things,  are  in  the  lord  of  the  soil,  n^here  there  fav 
been  a  public  king's  highway,  no  length  of  time,  during  whidi  it 
may  not  have  been  used,  will  prevent  the  public  from  resuming  the 
right  (p)j  if  they  think  proper.  The  public  have  not  any  common 
law  right  (q)  of  bathing  in  the  sea ;  and  as  incident  thereto,  of 
crossing  the  searshore  on  foot,  or  with  bathing-machines  for  that 

J  purpose.  Where  the  owner  of  land  builds  nouses  upon  it(r)» 
brming  a  street,  which  he  permito  to  be  used  as  a  highway^ 
although  an  absolute  transfer  of  the  property  in  the  soil  cannot  ha 
presumed,  yet  a  dedication  of  the  way  to  ike  public  will  be  pre* 
sumed,  so  far  as  the  public  have  occasion  for  it,  for  the  purpose  of 
passing  and  repassing  along  the  same.  But  proof  of  a  bar  having 
been  placed  across  the  street  («),  at  the  time  when  the  street  waa 
made,  even  although  such  bar  may  have  been  subsequently  deslroyedi 
will  rebut  the  presumption  of  a  dedication  to  the  public :  for  it  must 
appear  that  the  dedication  was  made  openly,  and  with  a  deliberate 
purpose.  N.  There  cannot  be  a  partial  dedication  to  the  public  (<), 
although  there  may  be  a  grant  of  footway  only.  Pennitting  the 
public  to  have  the  free  use  of  a  way  in  a  street  in  London  for  six 
years,  has  been  holden  sufficient  evidence  of  a  derelietton,  where  no 
bar  has  been  put  up  (tf).  To  give  the  public  a  right,  however,  the 
dedication  must  be  with  the  consent  of  the  owner  of  the  fee ;  for 
where  it  is  given  by  an  individual  having  only  a  limited  right,  it 
continues  for  a  limited  period  only.  In  trespass  and  justification 
under  a  public  right  of  way,  it  appeared  that  the  locus  in  quo  had 


(o)  Tenns  de  la  Ley,  Chimin ;  Bro.  Abr. 
Chimin,  pL  9,10,11. 

(p)  Per  Gibbet  J.,  in  R,  y.  The  Inka- 
bitamti  of  St.  Jamei^  Tauntont  MS.  See 
also  Vooght  t.  Wineh,  2  B.  &  A.  662. 

(9)  Blwdeli  V.  Catterall,  5  B.  &  A.  26S. 
See  BeneMi  v.  Ptpouy  Lord  Wy^ford^t 
judgment,  Cases  before  the  Privy  Cooncil, 
by  J.  W.  Knapp,  vol.  1.  p.  67. 

(r)  Lade  v.  Shepherd,  Str.  1004. 

(t)  Roberts  v.  KoTTf  Surrey  Lent  Ass. 
1808,  coram  Heath,  J.,  1  Campb.  262. 

(0  8.  C.  See  also  Marquie  qf  Stqjfbrd 
V.  Coyney,  7  B.  &  C.  257. 

(«)  Per  Lord  JTenyon,  C.  J.,  Trutteeeqf 
Rugby  Charity  Y.MerryufeatheTf  11  East, 
376,  n.  N.  This  was  the  case  of  a  thorough- 
fure.  But  where  the  plaintiff  made  a  street. 


leading  out  of  a  highway,  acrota  hia  own 
close,  and  tenniniting  at  the  edge  of  the 
defendant's  adjoining  close,  whidi  was  se- 
parated from  the  end  of  the  street  for 
twenty-one  years,  (during  ten  of  wMch  the 
houses  were  completed,  nid  the  street  pob^ 
lidy  watched,  deansed,  and  lighted,  and 
both  footways,  and  half  the  horseway 
thereof,  paved  at  the  expense  of  the  inhi^ 
bitants,)  by  the  defendant's  fence;  it  was 
holden,  that  this  street  was  not  so  dedU 
cated  to  the  public,  that  the  defendant 
pulling  down  his  fence  might  enter  it  at 
the  end  adjoining  to  his  land,  and  use  it  as 
a  highway.  Woodyer  v.  Hadden,  ft  Tannt. 
125.  See  R,  v.  Barr,4  Campb.  16.  See 
also  Wood  V.  Veal,  5  B.  &  A.  454,  and 
JarvU  V.  Daos,  3  Bingh.  447. 


But  this  is  matter  of  fact>  and  much  depends  on  reputation."     Per  Halet 
C.  J.,  Justin* 9  case.  Vent.  189. 
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been  under  lease  from  1719  to  1818 ;  but  as  far  back  as  living 
memory  could  go  it  had  been  used  by  the  public,  though  not  a 
thoroughfare,  and  lighted,  paved,  and  watched   under  an  act  of 
parliament,  in  which  it  was  enumerated  as  one  of  the  streets  in 
Westminster.     After  1818,  the  plaintiff,  who  had  previously  lived 
for  24  years  in  the  neighbourhood,  inclosed  it.     It  was  holden  (xX 
that,  under  these  circumstances,  the  jury  were   well    iustified  in 
finding  that  there  was  no  public  right  of  way,  inasmucn  as  there 
could  not  be  any  dedication  to  the  public  by  the  tenants  toit  99 
yearsy  nor  by  any  one  except  the  owner  of  the  fee  (y).     To  con- 
stitute a  dedication  (2r),  there  must  be  a  clear  intention  to  dedicate; 
of  which  the  user  by  the  public  is  evidence  (a).      Trespass  for 
entering  plaintiff'^s  close  (6)  and  pulling  down  a  gate.     Plea,  that 
there  was  a  public  footway  over  the  locus  in  quo^  and  because  the 
ffate  was  wrongfully  erected  across  the  same^  defendant  pulled  it 
down.      It  appeared  in  evidence,  that  the  gate  in  question  had  been 
recently  put  up  in  a  place  where  a  similar  gate  had  formerly  stood, 
but  where,  for  the  last  twelve  years,  there  had  been  none.     It  nas 
thereupon  contended,  for  the  defendant,  that,  from  suffering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the  way, 
without  obstruction,  for  so  many  years,  the  plaintifl^    and  those 
under  whom  he  claimed,  must  be  considered  as  having  completely 
dedicated  the  way  to  the  public,  and  that  the  gate  could  not  be 
replaced.     The  plaintiff,  however,  had  a  verdict ;  which  the  C-oort 
of  King's  Bench,  the  following  term,  refused  to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persons  have  of  going 
over  the  land  of  another.  This  may  be  claimed  either  by  grant, 
prescription,  custom,  by  express  reservation,  or  as  necessanly  inci- 
dent to  a  grant  of  land,  or  by  virtue  of  an  Inclosure  Act. 

1.  Sy  Grant. — A  private  way  maybe  claimed  by  grant :  as,  if  A. 
grant  that  B.  shall  have  a  way  from  C.  through  such  a  close  (be- 
longing to  A.)  to  M.  So  if  A.  covenants  that  B.  shall  enjoy  such  a 
way,  it  amounts  to  a  grant  (c).  Under  the  grant  (d)  "  of  a  free  and 
convenient  way  in,  through,  and  over  a  slip  of  land,  leading  from 

to ,  with  liberty  to  make  and  lay  causeways, 

&c.''  and  "  to  use  the  same  with  carriages,  and  to  carry  coals,  fcc." 
the  grantee  has  a  right  to  make  any  such  way  as  is  necessary  for  the 
carrying  that  commodity,  e.  ^.,  a  framed  waggonway.  Under  the 
grant  of  a  way  from  A.  to  B.  (e)  in,  through,  and  along  a  particular 

(jr)  Wood  V.  Veal,  in  the  case  of  Liftle  (a)  Poole  v.  Huskinson,   11  M.  &  W. 

Abingdon  Street^  Westminster,  5  B.  &  A.  827. 

454.  (b)  Lethbndge  v.   Winter,    1  Cunpb. 

(y)  Sec    Stat.   2   &   3  Will.  IV.  c.  71,  263. 

8.  8,  ante,  p.  1127.  (c)  3  Lev.  305. 

(r)  Barraclough  v.  Johnson,  3  Ncv.  &  (d)  Senhouse  v.  Chrittitm,  1  T.  R.  560. 

P.  233;  8  A.  &  E.  99.    Sec  Grand  Surrey  Sec  Dand  \.  Kingscote,  6  M.  &  W.  174, 

Canal  Company  v.  Hall,  1  M.  &  Gr.  392  ;  case  of  a  railroad. 

1  Scott's  N.  R.  264.  (e)  Senhouse  v.  CkrUtian,  1  T.  R.  560. 


TRESPASS.  1847 

way,  the  grantee  is  not  justified  in  making  a  transverse  road  across 
the  same.  If  a  person  has  a  way  through  a  close (/),  in  a  particular 
direction^  and  he  afterwards  purchases  other  closes  adjoinine,  he 
cannot  extend  the  way  to  those  closes.  In  pleading  a  right  of  way 
under  a  grant,  regularly  there  ought  to  be  a  profert  of  the  deed ; 
but  if  the  deed  has  been  lost  {g)  "  by  time  or  accident,"  it  may  be 
so  stated  in  the  pica,  and  that  will  dispense  with  the  necessity  of  a 
profert.  A  lease  was  granted,  in  1814,  to  take  effect  from  1820,  of 
certain  houses,  together  with  a  piece  of  ground  which  was  a  part  of 
an  adjoining  yard,  and  all  ways  with  the  said  premises,  or  any  part 
thereof^  used  or  enjoyed.  At  the  time  of  granting  the  lease,  the 
whole  yard  was  in  the  occupation  of  one  person,  who  had  always 
used  and  enjoyed  a  certain  right  of  way  to  every  part  of  that  yard. 
It  was  holden  (A),  that  the  lessee  was  entitled  to  such  right  of  way 
to  the  part  of  the  yard  demised  to  him.  At  common  law,  the  right 
to  repair  is  incident  to  the  grant  of  way  (t).  A.  granted  to  B.  (A), 
his  heirs,  and  assigns,  occupiers  of  certain  houses  abutting  on  a 
piece  of  land  about  eleven  feet  wide  (which  divided  those  nouses 
from  a  house  then  belonging  to  A.),  the  right  of  using  the  piece  of 
land  as  a  foot  or  carriageway,  and  gave  him  "  all  other  powers,  &c. 
incident  or  necessary  to  the  enjoyment  of  the  way ;''  it  was  holden, 
that  under  the  terms  of  this  grant,  the  grantee  was  entitled  to  put 
down  a  flagstone  upon  a  piece  of  land  in  front  of  a  door  opened  by 
him  out  of  his  house  into  this  piece  of  land;  Chambrey  J.,  observing, 
that  the  nature  of  the  thing  was  material  in  considering  the  efiect 
of  the  words.  The  way  was  granted  for  the  occupation  of  a  dwelling- 
house,  and  the  grantee  ought  to  have  everything  needful  for  the 
occupation  of  his  dwelling-house ;  he  ought,  therefore,  to  have  the 
opportunity  of  repairing  the  way  in  sucn  a  manner,  that  it  should 
not  be  wet  or  dirty,  when  he,  or  his  family,  or  his  visitors  enter. 
If  any  inconvenience  had  been  occasioned  to  the  grantor,  it  might 
make  a  difference ;  but  that  was  not  the  case  here,  nor  was  it  to  be 
feared  that  any  right  could  hereafter  be  set  up  in  respect  of  the 
soil,  in  consequence  of  this  stone  having  been  put  down ;  for  the 
precise  extent  of  the  road  was  pointed  out.  A  person  having  a 
private  way  over  the  land  of  anotner  (/),  cannot,  when  the  way  is 
become  impassable  by  the  overflowing  of  a  river,  justify  going  on  the 
adjoining  land,  although  such  land,  together  with  the  land  over 
which  the  way  is,  both  belong  to  the  grantor  of  the  way.  Highways 
are  governed  by  a  different  principle.    They  are  for  the  pubUc 

(/)  1  Rol.  391, 1. 50;  1  Mod.  190.  per  Heath  and  Chambre,  Js.,  in  2  Boe.  & 

(ff)  Read  v.  Brookman,  3  T.  R.  151.  Pul.  N.  R.  109. 

(A)  Kooyatra  v.  Lueae,  5  B.  &  A.  830.  (*)  Gerrard  v.  Cooke,  2  Bos.  &  PuL  N 

See   Oakley  v.  Adamson,  8  Bingh.  356 ;  R.  109. 

and  Jamet  v.  Plant,  4  A.  &  E.  761,  post,  (/)  Taylor  v.  Whitehead,  Doug.  744. 

P-  1348.  See  also  Bullard  v.  Harrison,  4  M.  &  S. 

(i)  Scmbl.   1   Saund.  323.     Admitted  387,  and  pof/,  p.  1319. 
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-v-iiv.  and  if  the  usual  track  ia  impasable,  U  ia  for  the  g 
good  thni  pooplo  s)h>u)<)  lio  entitled  to  {uisb  in  another  line  (m). 

S-  -By  Prrwrip/ioJi.— A  private  wuy  may  alflo  be  clohtW  hj 
praicriptktu  (n),  c.  ^.,  thai  defendant  is  »cumh1  io  fe«  of  a  cenaa 
nrrannigiT,  antl  tltal  be,  and  all  those  whose  estate  he  has  in  the  aid 
neaatuge,  have,  from  time  inuuemorinl,  Iiad  a  footwaT.  &c.  {as  the 
maa  may  be)  fnsu to ,     From  the  words  iii  italics,  tUi 

flea  is  tpnued  prescribing  in  a  que  estate.  By  stat.  2  &  5  WH 
V.  e.  71,  s-  ■'>,  {aate,  p.  44S,>  where  a  party  used  to  all(>g«  Ui 
daim  fn>ui  time  iiimieinorial,  the  period  mentioned!  in  the  act  may 
be  allcgi>d,  and  the  party  need  not  claim,  as  heretofore,  in  the  naar 
or  r^lit  of  the  owDor  of  the  fiX'.  In  pleading  a  prescriptive  prnala 
wiqr,  it  ia  not  nocmsan'  (o)  to  descnbf  all  the  closes  intvrvaiH 
betvccn  the  two  tenuim.  A  right  of  iray  being  an  nksetneol 
merely,  and  not  an  interest,  it  ie  not  proper  to  lay  tbe  irav  as  ip- 
pondiml  ur  appartonant  {p).  Unity  of  p.issesaion  of  the  'land  te 
which  n  way  is  i^)iurtcitant  by  prfncription,  and  of  the  land  cnw 
whicli  the  way  is,  will  extinguiali  the  way;  for  the  prescriptioii ii 
gone,  and  thi.-  May  !»  against  common  right  (9). 

^\'faen)  thenj  ia  a  unity  of  seisin  (r)  of  the  land,  and  of  the  wa; 
over  the  land,  in  onv  aiid  the  same  person,  the  right  of  vtay  is  eitlur 
axUiigutahed  or  siK^^uded,  according  U>  the  duration  of  the  re«pe«- 
livi  eaUle3iuth«landaudtiieway ;  aud,ailerBuchestiDguishiD(»t. 
Vt  dnring  such  suspension  of  the  right,  the  way  cannot  pass  as  U 
^tparteuant  under  the  ordinar}-  le^  sense  of  the  word.  In  the 
eaee  of  a  unitv  of  sei^,  in  order  to  pass  a  way  existing  in  point  of 
ustr,  Imt  I'MinguLsIiod  or  suspended  in  point  of  law,  the  grantor 
must  tidier  tiitjilu*  words  of  express  grant,  or  must  describe  the 
waj  111  .im^su.'ii  a~  I'lii'  "ust'ii  nml  enjoyed  with  the  land,"  which 
forms  tlie  subject-matter  of  the  conveyance. 

3.  JBy  Custom. — A  custom  that  every  inhabitant  of  such  a  liB 
shall  have  a  way  over  such  land,  either  to  church  or  to  market,  ■ 
good,  because  it  is  but  an  easement,  and  not  a  profiL  A  titiw- 
owner  i^  entitle*!  to  make  use  of  the  road  ordinarily  used  for  tfae 
ordinary  occupation  of  the  close  in  which  the  tithe  ia  taken  (c)  ;  hot 
he  cannot  justify  carrying  his  tithes  home  by  any  other  road, 
although  the  fanner  himself  may  have  used  it  for  the  occopatioa  of 
his  fiuni  (0> 

4.  Sy  e^qyress  Reservation. — A  right  of  way  may  be  datmed  by 


(m)  Ptf  Lonl  M—xfiM,  C.  J.,  in  Tiq- 
lor  V.  WMIeimrl.  uH  np. 

(n)  Rulull'!.  Eulr.  Gi;.  pi.  L,  ed.  2. 

(o)  Sim/toH  V.  Lnrl/irailf,  3  B.  &  M. 
ZK. 

{»)  Gorffey  v.fVi/*,  Ydv.  159. 

(j)  1  Roll.  Air.  835,  (fi.)  pi.  8. 

(r)  Per  HihW.  C.  J.,  delivering  judj- 


meot  in  error,  in  Bicli.  Cbr.,  J'Mwt  t. 
Plail,  1  A.  &  E.  761.  See  afc,  p.  IIS8, 
M  to  kmity  of  posseuion. 

(i)  Admitted  in  Caii  v.  SeOy.  2  B«.A 
Pul.  N.  R.  466.  See  ilso  1  Bulttr.  IM 
and  anil,  p.  1300,  til.  «  Titbe*." 

(0  Adjudged,  5.  C 
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express  reservation ;  as  where  A.  grants  land  to  another^  reserving 
to  himself  a  way  over  such  land. 

5.  Far  Neceisity. — If  a  person  having  a  close,  bounded  on  eveiy 
side  by  his  own  land,  grants  the  close  to  another,  the  grantee  shaU 
have  a  way  to  the  close,  as  incident  to  the  grant,  or,  as  it  is  some- 
times termed,  a  way  of  necessity ;  for  otherwise  he  cannot  derive 
any  benefit  from  the  grant  (u)  ;  but  this  kind  of  way  cannot  be 
pleaded  generally  without  showing  the  manner  in  which  the  land 
over  which  the  way  is  claimed  is  charged  with  it  (x).  If  A.  has 
four  closes  lying  together,  and  sells  three  of  them  to  B.,  reserving 
the  middle  close,  to  which  A.  has  not  any  way  except  through  one 
of  those  closes  which  he  sold,  although  he  reserved  not  any  way,  yet 
A.  shall  have  a  way  to  the  middle  dose,  as  reserved  to  him  bv  ope- 
ration of  law  {y)  ;  and  imity  of  possession  will  not  extinguisn  uus 
q)ecies  of  way  {z),  J.  S.,  as  a  trustee,  conveyed  land  to  another, 
to  which  there  was  not  any  way,  except  over  the  trustee's  land ;  it 
was  holden,  that  a  right  of  way  passed  of  necessity,  as  incidental  to 
the  grant  (a).  If  A.,  the  owner  of  a  close  over  which  there  is  a 
right  of  way  (&),  plough  up  the  way,  and  assign  a  new  way,  any 
person  may  justify  using  the  new  way  as  long  as  it  lies  open :  but  if 
A.  afterwards  stops  up  the  new  way,  the  removal  of  the  obetruction 
to  the  new  way  cannot  be  justified  (c).  A  way  of  necessity  exists 
after  imity  of  possession  of  the  close  to  which,  and  the  close  over 
which,  and  after  a  subsequent  severance.  If  a  person  purchases 
close  A.,  with  a  way  of  necessity  thereto  over  close  B.,  a  stranger's 
land,  and  afterwards  purchases  close  B.,  and  then  purchases  close 
C,  adjoining  to  close  A.,  and  through  which  he  may  enter  close  A., 
and  then  sells  close  B.  without  reservation  of  any  way,  and  then 
sells  closes  A.  and  C,  the  purchaser  of  close  A.  shall  nevertheless 
have  the  ancient  way  of  necessity  to  close  A.  over  close  B.  {d). 
Having  detailed  the  several  methods  by  which  a  party  may  entitle 
himself  to  a  way  over  the  land  of  another,  it  may  not  be  improper  to 
subjoin  a  few  remarks  relative  to  the  form  of  pleading  a  right  of 
way,  and  of  replying  thereto. 

Pleading  Right  of  Way. — In  pleading  a  right  of  way,  the  defen- 
dant ought  to  show  the  nature  of  the  way,  t.  e.  whether  it  be  a 
footway,  horseway,  or  carriageway  ;  otherwise  the  plea  will  be  bad, 
on  demurrer  (e),  for  uncertainty :  this  rule  applies  both  to  public 
and  private  ways ;  but  in  other  respects  the  form  of  pleading  a 
public  highway  is  more  general  than  that  of  pleading  a  private  way. 
Hence,  it  has  been  holden,  that  in  a  plea  of  a  public  highway,  it  is 


Si 


2  Bol.  Abr.  60,  pi.  17.  Jac.  190. 

Bullard  y.  Harrison,  4  M.  &  S.  (a)  Aotv/on  t.  FVcoraon,  8  T.  R.  50. 


387.  (b)  Home  y.  WWake,  Yelv.  141. 

(y)  Per  Cur.,  in  Clark  v.  Cogffe,  Cro.  (c)  ReignoldiY.BdwMtdt,  Wines,  2S2, 

Jac.  170.  W  Buekby  v.  Colet,  5  Taunt.  311. 

(jr)  Ib.^  and  Beaudeley  v.  Brook,  Cro.  (e)  Attan  v.  BroumaU,  Yelv.  163. 
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not  newwsary  to  state  either  the  places  frtwri  which  and  to  whJdi  fl 
lewk  (/),  or  that  such  way  has  existed  from  timo  inimrtnorial  (y). 
It  is  sufficient  to  ntate  compeDdiouely,  tliat  it  is  a  public  hisi>«ir; 
but  wherever  the  precise  localitv  becomea  material  to  the  defaut, 
the  defendant  is  bound  to  fix  it  m  his  pleadinga(A).  In  pleadings 
private  way,  the  fermuius  a  omo,  aiid  terminus  ad  t/uem,  ought  to  he 
Bet  forth(0.  By  R.  G.  11.  T.  i  Will.  IV.,  pk-as  of  a  right  ofwy 
over  the  locus  in  quo  \-arj-ing  the  termini  or  (iie  i)iir(Kis«>  are  M 
to  be  allowed  ;  and  where  the  defendant  pleads  a  ri^ht  of  way  witk 
carriages  and  cattle  and  on  foot  in  the  same  plea,  and  issue  it  lakca 
thereoD,  the  plea  ahall  be  taken  distnbutively ;  and  if  aright  of  «n 
with  cattle  or  on  foot  only  sball  be  found  by  the  jur)',  a  verdict  lUl 
pass  for  the  defendant  in  respect  of  such  of  the  trespasses  protrd  m 
ahall  be  justified  by  the  right  of  way  so  found ;  and  for  th<;  [lUintiff 
in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified.  And 
in  all  actions  in  which  such  right  of  way  or  other  similar  right  is  9> 
pleaded,  that  the  allegationa  as  to  the  extent  of  the  right  are  cwnhk 
of  being  construed  distributively,  they  shall  be  taken  distribuUrdy. 
In  replying  t^i  a  plea  of  right  of  way,  the  plaintiff  either  admit«  the 
right,  and  new  assigns,  e.  g.,  extra  ffiom,  or  that  the  plainltS*  has 
nsod  the  way  in  a  different  manner  than  that  to  which  lie  w 
entitled ;  or  he  denies  the  right :  and  berc  it  is  to  be  oliscrred, 
that  in  denying  tho  right  the  plainttB*  ought  to  deny  or  traverse  it 
apecially,  in  conformity  to  the  rules  of  pleading,  which  do  not  allow 
the  general  traverse  de  injuriA  sud  propriA  absque  tali  catua  to  be 
fdeaded  in  cases  where  the  defendant  insists  on  a  right  (A) ;  and 
which  rule  holds  as  well  where  the  defendant  justifies  by  command 
of  another  claiming  the  rights  a'*  whorL'  he  insists  on  the  richt  in 
hunself(0-  To  a  plea  claiming  a  right  of  way,  the  plaintiff  may 
traverse  the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  an  order  of  justices  (m). 


8.   Tender  of  Amends. 

If  a  person  brings  an  action  of  trespass   for  taking  away  fais 

beasts,  or  other  goods,  tender  of  sufficient  amends  before  action 

brought  is  not  a  bar;    because  the  party  making   the   tender  it 


If)  Kemtev. 


7.  Bardin,  1  H.  BL  3&1. 
T.  Brown,  3  T.  R.265. 

(i)  Silitoit  V.  na,  3  p.  &  D.  391 ; 
11  A.  &E,  665. 

(0  2  LeoD.  10. 

(*}  BaitAbrooi  ».  Piuaiue,  4  Leon.  16; 
Crigale't  cue,  B  Rep.  66,  b. ;  Cooprr  v. 
Monte,  Wtlles,  51.  Sec  the  learned  coni- 
ments  on  Crogatt't  ease  in  Seiby  v.  Bar- 
data,  3  B.  K  Ad.  2,  afSrmed  on  crrot  in 
the  Exchequer  Chamber,   9  Biogh.   75G. 


See  alio  Hooker  *.  Nft,  I  f>.  If .  ft  K. 

258;  4  TjT.  777!  Botitr  \.  Niehelim, 
4  P.  &  D.  16 ;  12  A.  ft  B.  341  i  Pmnha 
y.  Salter,  1  Q.  B.  197  ;  1  G.  ft  D.  682. 

(0  CockrriU  v.  Armttnmf.  Willei,  99. 

{m)  See  5  ft  6  Will.  IV.  c.  50,  n.  &4  to 
92.  (repealing  13  Geo.  HI.  e.  78,  and  SS 
Geo.  III.  c.  68,)  amended  by  aut.  2  ft  3 
Vict.  e.  45,  and  4  &  5  Vict.  c.  61.  FW 
cases  on  ihe  repealed  statnles,  aee  8th  edi- 
tton  of  this  work,  p.  1359,  tit.  "  Tropan." 
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not  the  owner  of  the  goods^  as  in  the  case  of  a  distress  (9),  but  a 
trespasser  to  whom  the  law  does  not  show  any  favour  (n). 

By  stat.  21  Jac.  L  c.  16,  s.  5,  ^Mn  all  actions  of  trespass  quare 
clausum  Jregit,  wherein  the  defendant  shall  disclaim  in  his  plea,  to 
make  any  title  or  claim  to  the  land,  and  the  trespass  be  by  neg- 
ligence or  involuntary,  defendant  may  plead  a  disclaimer,  and  that 
the  trespass  was  by  negligence  or  involuntary,  and  a  tender  of  suf- 
ficient amends  before  action  brought." 


V.  Evidence. 

The  plaintifT  may  prove  the  trespass  to  have  been  committed  at 
any  time  before  action  brought,  though  it  be  before  or  after  the  day 
laid  in  the  declaration.      But  in  trespass  with  a  continuando,  the 

Elaintiff  ought  to  confine  himself  to  the  time  in  the  declaration ;  yet 
e  may  waive  the  continuando,  and  prove  a  trespass  on  any  oay 
before  action  brought,  or  he  may  give  in  evidence  only  part  of  the 
time  in  the  continuando.  Bull.  N.  P.  86.  So  where  trespasses  are 
alleged  to  have  been  committed  on  a  particular  day,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
the  action,  the  plaintiff  may  prove  either  one  trespass  before  the  day 
specified,  or  as  many  trespasses  as  he  can  within  the  space  of  time 
mentioned  in  the  declaration,  but  he  cannot  do  both,  and  must  waive 
the  one  or  the  other.  Per  Gould^  J.,  Northumberland  Summ.  Ass. 
1775,  MSS.,  Chambre,  J.  In  trespass  (o)  against  several,  the 
plaintiff  having  proved  a  joint  trespass  by  all,  cannot  waive  that, 
and  give  evidence  of  another  trespass  committed  by  one  defendant 
only.  Declarations  respecting  the  subject-matter  of  a  cause,  by  a 
person  who  at  the  time  of  making  them  had  the  same  interest  in 
such  matter  as  the  plaintiff;  were  holden  {p)  to  be  admissible  in 

(n)  2  Inst.  107.  Teaie,  2  M.  &  Rob.  31. 

(o)  Tait  V.  Harrit,  1  M.  &  Rob.  282  ;  {p)  Woolway  v.  Rowe,  1  A.  &  E.  114  ; 

6  C.  &  P.  73 ;   but  see  tbe  remarks  of  3  Nev.  &  M.  849. 
Pattetorif  J.,  on  this  case,  in  Hitehtn  v. 


(9)  With  respect  to  distresses,  either  for  rent  arrear  or  damage  feasant, 
the  law  is,*  that  if  a  tender  is  made  before  the  taking  the  distress,  the 
taking  is  wrongful  ;  if  after  the  taking,  and  before  impounding,  the 
detainer  is  wrongful.-  But  a  tender,  afler  impounding,  comes  too  late.f 
Hence,  in  pleading  a  tender  of  amends  to  an  avowry  ror  damage  feasant, 
it  ought  to  appear  on  the  face  of  the  plea,  that  the  tender  was  before 
impounding.  The  clause  in  stat.  21  Jac.  I.  c.  16,  s.  5,  hath  not  made 
any  alteration  in  this  respect,  for  that  clause  is  confined  to  actions  of  tres- 
pass. | 

*  2  lost.  107.  t  See  ante,  p.  1212.  %  Alien  v.  Bayhy,  Lutw.  1596. 
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evidence  against  him,  although  the  maker  of  them  was  alive,  and 
might  have  been  called  as  a  witness.  Where  the  declaration 
charges  the  commission  of  trespasses  in  a  close  of  the  plaintiff 
which  it  describes  by  abuttals,  the  plainti£^  in  support  of  tha 
declaration,  is  not  obliged  to  prove  trespasses  committed  in  evoty 
part  of  the  close.  And  if  the  defendant  pleads  that  the  ^^  dose  in 
which,  &c.*'  is  part  of  certain  ground  once  waste,  but  whioh  w|tt  aefc 
out  under  an  award  for  particular  purposes,  and  that  he  (defendant) 
is  entitled  to  use  it  for  those  purposes ;  and  if  it  appears  that  the 
whole  extent  of  ground  mentioned  in  the  plea  was  not  set  out  under 
the  award,  but  if  part  of  it  was  so  set  out,  and  the  place  where  the 
trespasses  proved  were  committed  was  within  that  part,  then  the 
defendant  has  proved  his  justification ;  for  as  the  plaintiff  is  not 
bound  to  carry  his  proof  of  trespasses  to  every  part  of  the  dose 
mentioned  in  the  declaration,  so  the  defendant  is  not  bound  to 
support  his  justification  as  to  all  parts.  The  ^'  close  in  which,  &&* 
does  not  mean  the  whole  close  referred  to  in  the  declaration^  hot 
the  place  in  which  the  trespass  is  proved  to  have  been  committed, 
and  the  defendant  may  so  apply  it  (9).  To  support  a  plea  (framed 
on  Stat.  2  &  2  Will.  IV.  c.  71,  s.  2,  which  see  ante,  p.  1 126)  of  a 
right  of  way  enjoyed  for  forty  years,  evidence  (r)  may  be  giv^i  of 
user  more  than  forty  years  back.  But  the  plea  is  not  supported  lij 
proof  of  user  from  a  period  of  fifty  years  before  the  commencemeiii 
of  the  action  down  to  within  four  years  of  it  (s).  Under  a  plea  (/), 
denying  that  the  defendant  had  used  the  way  for  forty  years,  as  of 
right  and  without  interruption,  the  plaintiff  is  at  liberty  to  show 
the  character  and  description  of  the  user  and  enjoyment  of  the  way 
during  any  part  of  the  time ;  as  that  it  was  used  by  stealth,  or  in 
the  absence  of  the  occupier  of  the  close  and  without  his  knowledge ; 
or  that  it  was  merely  a  precarious  enjoyment  by  leave  and  license, 
or  any  other  circumstances  which  negative  that  it  is  an  user  or 
enjoyment  under  a  claim  of  right ;  the  words  of  the  5th  section  («), 
"  not  inconsistent  with  the  simple  fact  of  enjoyment,*"  being  refer- 
able to  the  fact  of  enjoyment  as  before  stated  in  the  act,  viz.  an 
enjoyment  claimed  and  exercised  "  as  of  right.^' 


VI.  Damages;  Costs. 

Damages. — By  stat.  3  &  4  Will.  IV.  c.  42,  s.  29,  in  actions  of 
trespass  de  bonis  asportatis,  the  jury,  on  the  trial  of  any  issue,  or 
on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  gite 
damages  in  the  nature  of  interest  over  and  above  the  value  of  the 
goods  at  the  time  of  the  seizure. 

{q)  Banett  v.  MUchell,  2  B.  &  Ad.  99,  3  P.  &  D.  655,  ante,  p.  1128. 

recognizing  Richards  v.  PeakCy  2  B.  &  C.  (/)  Beaaley  v.  Clarke^  2  Bingh.  N.  C 

918.  709,  recognizing  Tickle  v.  JDrotm,  4  A.  4c 

SLaweon  v.  Langley,  4  A.  &  E.  890.  E,  369  ;  6  Nev.  &  M.  230. 

Parker  v.  Mitchell,  11  A.  &  E.  788 ;  (ti)  For  \^hich  tee  ante,  p.  449. 
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In  trespass  for  cutting  into  the  plaintiff's  close,  and  carrying 
away  the  soil,  the  proper  measure  of  damages  is  the  value  to  the 
plaintiff  of  the  land  removed,  not  the  expense  of  restoring  it  to  its 
original  condition  (:i;).  In  trespass  for  breaking  and  entering  a 
mine,  and  taking  coals  therefrom,  when  the  defendant  is  a  mere 
wrong-doer,  the  measure  of  damages  is  the  value  of  the  coals  at 
the  time  when  they  first  existed  as  chattels ;  and  the  defendant  is 
not  entitled  to  any  deduction  for  the  expense  of  getting  them,  or 
for  a  rent  payable  to  the  mine-owner  on  coals  got  from  the  mine  (y) ; 
but  the  defendant  must  be  allowed  in  damages  for  his  expence  and 
labour  in  removing  the  coal  and  bringing  it  to  the  pit's  mouth,  but 
not  in  first  severing  it  from  the  mine  (z). 

Costs. — On  the  subject  of  costs  in  actions  of  trespass,  see  the 
Stat.  3  &  4  Vict.  c.  24,  ante,  p.  38. 

By  R.  G.  H.  T.  4  Will.  IV,  7,  upon  the  trial,  where  there  is  more 
than  one  count,  plea,  avowry,  or  cognizance  upon  the  record,  and 
the  party  pleading  fails  to  establish  a  distinct  subject-matter  of 
complaint  m  respect  of  each  count,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance,  a 
verdict  and  judgment  shall  pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance  which  he  shall  have  so  failed  to  establish,  and 
he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by 
such  count,  &c.,  including  those  of  the  evidence  as  well  as  those  of 
the  pleading  (a).  Upon  a  plea  (J)  of  a  right  of  way  to  fetch  water 
and  goods  from  a  river,  the  jury  having  found  the  right  to  fetch 
water,  and  negatived  the  right  to  fetch  goods,  the  court  ordered 
judgment  to  be  entered  for  the  defendant  as  to  the  right  to  fetch 
water,  and  for  the  plaintiff  as  to  the  right  to  fetch  goods.  But 
where  to  an  action  of  trespass,  the  defendant  pleaded  a  right  of  way 
on  foot  and  with  horses,  cattle,  carts,  waggons,  and  other  carriages, 
for  the  convenient  occupation  of  his  close,  K :  the  iury  having 
found  that  he  had  a  right  of  carting  timber  and  wood  omy  from  IS,. ; 
it  was  holden  (c),  that  plaintiff  was  entitled  to  the  entu*e  verdict, 
and  that  defendant  could  not  enter  it  distributively  for  such  right 
as  the  jury  found. 

Where,  in  an  action  of  trespass,  by  A.  against  B.,  C,  D.,  who 
plead  and  defend  jointly,  a  verdict  is  foimd  against  C.  and  D.  on  all 
the  issues,  and  for  B.  on  all  the  issues ;  it  was  holden,  that  B.  was 
entitled  to  a  third  part  of  the  costs  of  the  joint  defence,  which 
might  be  set  off  against  and  deducted  from  the  costs  of  A.  against 
C.  and  D.  (rf). 


ft 


>)  Jones  Y.  Gooday,  8  M.  &  W.  146.  (b)  Knight  v.  Woore,  3  Bingh.  N.  C.  3 ; 

>)  Wild  V.  Holt,  9  M.  &  W.  672,  re-  3  Scott,  326. 

oognizing  Martin  v.  Porter,  5  M.  &  W.  (c)  Higham  t.  Rabett,  5  Bingh.  N.  C. 

851 ;  pott,  p.  1396.  622 ;  7  Scott,  827,  reco^dzed  in  Ivatt  v. 

(jr)  Morgan  v.  Powell,  3  Q.  B.  278 ;  Mam,  3  M.  &  Gr.  691 ;  4  Scott's  N.  B. 

2  G.  &  D.  721.  342. 

ia)  See  Head  v.  Baldrey,  11  A.  &  £.  (d)  Norman  v.  Climeneon,  4  M.  &  Gr. 

906 ;  3  P.  &  D.  625.  243 ;  4  Scott's  N.  R.  735. 


m  mkmt  Cma  aci  Actum  mag ^^^,  ,„,„. 

I.    Will  rf>yrty.j^  ISM;  ^»ri^ft,,i«,,^I3e. 
t.  MbfU  ^t\u  ■■ y.  1364. 

3.  rawmmlGmJ-,^  I3C(. 

4.  CiMMnMB,^.  1370. 

m.  nfDnimilin.ji.  1378;  i>fa>,  a»<(  *«7mi  o^  «i«  A'or  iUai 
p.  13S0 ;  Defiace,  and  irrein  of  tit  Dactrime  cf  Ziou, 
p.  1383;  Etidrma.p.  IS90;  Of  SUgag  lit  Aoonfi^ 
J>.  ISSSi  DtMoftt,  p.  139S;   ClXf,  p.  1396;   JmdjmttI, 

p.  was. 
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I.    O/*  tie  Xatare  and  Foandation  of  the  ActioK  of  Trover,  amd  M 
rchat  CoMs  nicA  Ac^Jk  may  be  wunrntaJMed. 

Definition.— The  action  of  troTer  b  a  ^>ecial  actioD  vfoa 
the  case,  which  may  be  maintalDed  by  any  person  who  has  eitbn'  an 
abeohite  or  special  property  in  goods,  for  recoTering  the  Tahie  of 
such  goods,  against  aoother,  who  haTiog,  or  being  surooeed  to  haTC, 
obtained  possession  of  &uch  goods  by  lavrful  means,  nas  WTOogfiil^ 
converted  them  to  bis  onu  use. 

In  order  to  tnaintain  an  action  of  trover,  it  is  necessaiy  that  it 
should  appear : — 

1.  That  the  plaiatitF  had  either  an  absolute  or  a  ^tedal  pn^ioty 
in  the  goods  which  are  the  subject  of  the  action : 

2.  That  the  plaintiff  had  also  the  right  of  possession  in  the  goods : 

3.  That  personal  goods  constitute  the  subject-matter  of  the  action: 

4.  That  the  defendant  has  been  guilty  of  a  wrongfid  conveision. 
1.  Absolute  Properly. — It  must  appear,  that  the  plaintiff  had  a 

property,  either  absolute  or  special  (a),  in  the  goods  which  are  the 

(a)  Pei  Lend  MoBMfiM,  C.  J.,  1  T.  R.  56. 
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subject  of  the  action;  but  it  ifi  not  necessary  to  show  that  the 
plaintiff  had  both  an  absolute  and  a  special  property  (b) ;  either  the 
one  or  the  other  is  sufficient.  Absolute  property  is  where  one  (c), 
having  the  possession  of  goods,  has  also  the  exclusive  right  to  enjoy 
them,  and  which  can  only  be  defeated  by  his  own  act.  Timber  (d), 
while  standing,  is  part  of  the  inheritance  ;  but  when  severed,  eitner 
by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser  and  by  wronff, 
it  belongs  to  him  who  has  the  first  estate  of  inheritance,  whether  m 
fee  or  in  tail,  who  may  bring  trover  for  it.  Trover  was  brought  by 
a  tenant  in  tail,  expectant  on  the  determination  of  an  estate  for 
life  (e),  without  impeachment  of  waste,  for  timber  which  grewupon, 
and  had  been  severed  from,  the  estate,  and  was  in  the  possession  of 
the  defendant.  It  was  holden,  that  the  plaintiff  could  not  recover ; 
because  an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property  in  the 
timber ;  for  a  tenant  for  life,  without  impeachment  of  waste,  has  a 
right  to  the  trees  at  the  moment  when  they  are  cut  down.  In  like 
manner  tenant  in  tail,  after  possibility  of  issue  extinct,  is  entitled  to 
timber  when  cut  (/).  Trustees  of  an  estate  pur  autre  vie  cannot 
maintain  trover  for  trees  felled  upon  the  estate  (g)  ;  for  although 
they  have  a  special  property  in  the  trees  while  standing,  yet  that 
property  ceases  when  they  are  cut  down,  and  the  trees  men  belong 
to  the  owner  of  the  inheritance.  It  was  for  a  long  time  in  great 
doubt  whether  the  landlord  had  such  a  possession  of  timber  cut 
down  during  the  continuance  of  a  lease,  on  which  he  could  maintain 
trover ;  but  it  was  finally  determined  (A)  that  he  had ;  because  the 
interest  of  the  lessee  in  the  timber  remained  no  longer  than  while  it 
was  growing  on  the  land  demised,  and  determined  instantly  upon 
the  severance.  The  defendant,  a  wharfinger,  having  acknowledged 
timber  on  his  wharf  to  be  the  property  of  the  plaintiff;  it  was 
holden  (i),  that  he  could  not  afterwards  dispute  it,  and  set  up  the 
title  of  a  third  person.  The  owner  of  goods  stolen,  prosecuting  the 
felon  to  conviction,  cannot  recover  the  value  of  them  in  trover  from 
a  person  (k)  who  has  piurchased  the  goods  in  market  overt  (/)>  and 
sold  them  again  before  the  conviction,  notwithstanding  the  owner 
gave  the  purchaser  notice  of  the  robbery,  while  the  goods  were  in 
his  possession ;  for,  in  order  to  maintain  trover,  the  plaintiff  must 
prove  that  the  goods  were  his  property,  and  that  while  they  were  so 
they  came  into  the  possession  of  the  defendant,  who  converted  them 
to  his  own  use.     But  where  property  feloniously  taken  from  the 

(b)  Per  LaicreneCf  J.,  7  T.  R.  398.  (A)  Berry  v.  Herd,  Palm.  327,  and  Cro. 

(c)  lb.  Car.  242;  cited  by  Lawrence,  J.,  in  Qardtm 
Id)  Per  Lord  Talboi,  C,  in  Bewick  v.      v.  Harper,  7  T.  R.  13. 

Whitfield,  3  P.  Wms.  268.  (i)  QoeUng  v.  Bimie,  7  Bingh.  339. 

(0  Pyne  v.  Dor,  1  T.  R.  55.  (k)  Norwood  v.  Smith,  2  T.  R.  750. 

(/)  Willianuy,  Willianu,  12  East, 209,  (0  See  as  to  sales  in  shops,  Lyone  v. 

(g)  Blaker  v.  Antcombe,  1  Bos.  &  Pul.  De  Pa$s,  3  P.  &  D.  177 ;  11  A.  &  E.  326. 
N.  R.  25. 
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plaintiff  was  sold  by  the  felon  to  defendant,  who  purchased  btmi  fidi, 
but  not  in  market  overt ;  the  plaintiff  gave  notioe  of  the  fdoDj  to 
the  defendant,  who  afterwards  sold  the  property  in  market  ofert, 
after  which  the  plaintiff  prosecuted  the  felon  to  conviction ;  it  ww 
holden  (m),  that  the  plaintiff  might  recover  from  the  defendant  tke 
value  of  the  property.  An  arbitrator,  to  whom  all  matters  in  dot 
ferencc  between  a  landlord  and  tenant  had  been  referred,  awarded 
that  a  stack  of  hay  should  be  delivered  up  by  the  tenant  to  ths 
landlord,  upon  being  jmid  a  certain  sum  for  it.  The  landlord  tea- 
dercd  the  money,  but  the  tenant  refused  to  receive  it,  or  to  ddiver 
up  the  hay :  whereupon  the  landlord  brought  trover  against  tho 
tenant  for  the  hay.  It  was  holden  (n),  that  this  action  conld  not  be 
maintained ;  for  the  property  was  not  transferred  by  the  mere  fone 
of  the  a>vard ;  and  that  the  landlord's  only  remedy  was  to  proceed 
against  the  tenant  upon  the  award:  but  Lord  Ellenborm^k  ob- 
served, that  the  case  might  have  been  different  if  the  tenant  bal 
accepted  the  money  tendered,  for  that  would  have  been  a  rstifieft- 
tion  of  the  award,  and  an  assent  on  the  part  of  the  tenant  to 
the  transfer  of  the  property.  If  a  tradesman  order  goods  to  be 
sent  by  a  carrier  (o),  though  he  does  not  name  any  partieDkr 
carrier,  the  moment  the  goods  are  delivered  to  the  carrier,  saeh 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the  nrfioie 
property  is  immediately  vested  in  him  ;  and  if  any  accident  should 
happen  to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (!)• 
So  if  A.  order  goods  to  be  transmitted  to  him  by  a  partieukr 
carrier  (;>),  though  upon  condition  to  return  them  again,  if  be 
dislike  them ;  yet  upon  delivery  to  the  carrier  the  property  is 
vested  in  A.,  and  he  will  be  bound  to  pay  the  price  to  the 
vendor,  and  consequently  the  vendor  cannot  bring  trover  against 
the  carrier,  if  the  carrier  convert  the  goods  to  his  own  use  (2).  If 
A .  order  a  tradesman  to  send  him  goods  by  a  hoyman  (y),  and  the 
tradesman  send  the  goods  by  a  porter,  to  the  house  where  the 
hojnnan  resides,  wlicn  in  town,  and  the  porter,  not  finding  him, 
leave  the  goods  with  the  landlord,  A.  cannot  maintain  trover  against 
the  landlord,  for  the  property  never  vested  in  A.,  but  remained  in 

(m)  Pew  V.  Humphrey,  2  A.  &  E.  495  ;  &  PuL  582,  S.  P. 
4  Nev.  &  M.  430.  (;;)  Haynt  v.  Wood,  per  Herbmi^  J., 

(n)  Hunter  v.  Rice^  15  East,  100.  Surrey  Ass.  1686,  BuU.  N.  P.  36. 

(o)  Said  to  have  been  determined  by  (q)  Colston  v.  WooUton,  T.    1  AmL, 

Eyre,  C.  J.,  at  Shrewsbury  Assizes,  3  P.  Ix>ndon  Sittings,   per  Hoit,  C.  J.,  Saft. 

Wnis.  186 ;  Duiion  v.  Solomonson,  3  Bos.  MSS. ;  Bull.  N.  P.  35,  6. 


(1)  The  only  exception  to  the  purchaser's  right  over  the  goods  is»  that 
the  vendor,  in  the  case  of  the  purchaser  becoming  insolvent,  nuty  stop 
themtw  transitu.     See  ante,  Chap.  XXXVII.  p.  12/0. 

(2)  Trover  \vill  not  lie  against  a  carrier  for  the  mere  non-delivery  of 
goods.     See  ante,  p.  432. 
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the  tradesman ;  but  if  the  person  to  whom  the  goods  were  delivered 
had  been  a  servant  to  the  hoyman,  and  entrusted  by  him  to  receive 
the  goods,  A.  might  have  maintained  trover  (r)  ;  for,  by  such  de- 
livery, the  property  would  have  vested  in  him,  and  therefore  in  suoh 
case  the  tradesman  could  not  have  brought  trover  against  the 
ho3m[ian.  The  property  of  goods  passes  by  the  indorsement  and 
delivery  of  the  bill  of  lading,  by  the  consignee,  to  another  bcn&fide, 
for  a  valuable  consideration,  and  without  collusion  with  the  con- 
signee («),  although  the  indorsee  knew  at  the  time  that  the  con- 
siffnor  had  not  received  payment  in  money  for  his  goods,  but  had 
tuen  the  consignee's  acceptances  payable  at  a  &ture  day  not 
then  arrived.  Tempany,  a  corn-merchant  at  Lonffford,  who  em* 
ployed  the  plaintiffs  as  his  factors  at  Liverpool,  shipped  on  board 
the  boat,  No.  604,  a  full  cargo  of  oats,  and  took  a  bill  of  lading  or 
boat-receipt  for  them,  signed  by  the  master,  bearing  date  the  Slat 
(tf  January,  1837,  whereby  he  acknowledged  the  receipt  of  the  oata 
on  board,  deliverable  in  Dublin  to  John  and  T.  Delany,  in  care  for 
and  to  be  shipped  to  the  plainti&  in  Liverpool ;  on  the  same  dav  he 

Erocured  from  the  master  of  another  boat.  No.  54,  a  like  bill  of 
iding  or  receipt,  for  530  barrels,  but  no  oats  were  then  on  board 
that  boaty  although  a  cargo  was  prepared  for  that  purpose.  On  the 
Snd  of  February,  Tempany  wrote  to  the  plaintiffs  a  letter  inclosmg 
both  these  instruments,  and  stating  that  he  had  valued  on  the  plain* 
ttfis  for  730/.  against  those  oats ;  on  the  7th,  the  plainti£Bs  received 
this  letter,  and  accepted  the  bill  of  exchange,  and  returned  it  to 
Tempany,  who  received  it  on  the  9th.  In  the  mean  time,  the 
defendant,  who  was  a  creditor  of  Tempany  to  a  considerable  amount, 
sent  over  Mr.  Walker,  an  agent,  to  Longford.  Walker  arrived  on 
the  6th,  and  pressed  him  for  security ;  Tempany  consented  on  that 
day  to  give  him  an  order,  addressed  to  Tempany^s  brother,  his  agent 
in  Dubun,  desiring  him  to  deliver  to  Walker,  for  the  defendant,  the 
cargo  of  boat  604,  which  had  then  sailed  for  Dublin,  and  four  other 
cargoes,  including,  that  of  boat  54,  (which  was  stated  to  be  560 
barrels,)  and  also  all  that  was  in  Tempany's  store  in  Dublin.  The 
boat  54  was  then  partially  loaded,  and  Tempany  promised  to  send 
the  boat-receipt  for  it  to  Walker ;  the  loading  was  completed  on 
the  9th ;  the  boat-receipt  or  bill  of  lading  for  550  barrels,  which 
were  on  board,  signed  by  the  master  and  transmitted  to  Walker,  to 
whom  the  cargo  was  made  deliverable,  and  he  received  it  the  next 
day ;  the  boats  were  both  hired  by  Tempany,  and  the  men  paid  by 
him.  Walker,  on  the  8th,  procured  an  agreement  from  J.  Tempany, 
in  Dublin,  to  hold  the  oats  for  him,  when  they  arrived :  and  he 
afterwards  got  possession  of  the  whole  by  legal  process.  It  was 
contended,  that  under  these  circumstances,  the  property  in  neither 
cargo  vested  in  the  plainti£Bs ;  first,  because  the  instmments  were 
not  regular  bills  of  lading,  and  could  give  no  title ;  and  secondly,  if 

(r)  See  Staplet  v.  Alden,  2  Mod.  309,  (f)  Cuimbi§^.Br9Wn^9  Bast,  506. 

per  HoU^  C.  J. ;  Salk.  18,  S.  P. 
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until  then  the  very  goods  sold  are  not  ascertained  :  but  where,  by 
the  contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel, 
and  to  pay  a  stipulated  price,  the  parties  are  then  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in  pursuance  of 
a  general  contract.  The  very  appropriation  of  the  chattel  is  equi- 
valent to  a  delivery  by  the  vendor ;  and  the  assent  of  the  vendee  to 
take  the  specific  chattel,  and  to  pay  the  price,  is  equivalent  to  his 
accepting  possession.  The  effect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  bargainee  {z). 

The  sale  of  a  specific  chattel  on  credit,  though  that  credit  may  be 
limited  to  a  definite  period,  transfers  the  property  in  the  goods  to 
the  vendee,  giving  the  vendor  a  right  of  action  for  the  price,  and  a 
lien  upon  the  goods,  if  they  remain  in  his  possession,  until  that  price 
be  paid ;  but  default  of  payment  does  not  rescind  the  contract ; 
and  the  vendee,  on  tender  of  the  price,  though  after  the  expiration 
of  the  period  of  credit,  may  maintain  trover  against  the  vendor 
to  recover  such  chattel ;  for  in  sales  of  chattels,  time  is  not  of  the 
essence  of  the  contract,  unless  it  is  made  so  by  express  agree- 
ment (a). 

If  goods  are  sold  to  be  paid  for  within  a  limited  time  (b)^  and,  if 
not  removed  at  the  end  of  that  time,  that  warehouse-rent  shall  be 
paid  for  them,  the  property  in  the  goods  vests  absolutely  in  the 
purchaser,  from  the  moment  of  the  sale. 

If  a  person  contracts  with  another  for  the  purchase  of  a  chattel, 
e.  a.y  a  barge,  which  is  not  in  existence  at  the  time  of  the  contract, 
although  the  full  value  of  the  article  contracted  for  is  paid  in 
advance,  and  the  order  is  proceeded  on,  yet  the  purchaser  does  not 
acquire  any  property  in  the  article  until  it  is  finished  and  delivered 
to  him  (c)  ;  but  it  is  otherwise  where  the  bargain  stipulates  for 
advances,  which  are  to  be  regulated  by  the  progress  of  the  work  (d). 
After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another, 
without  a  default  in  the  vendee ;  and,  therefore,  if  the  vendee  do 
not  come  and  pay  for  and  take  awav  the  goods,  the  vendor  ought  to 
go  and  request  him  ;  and  then,  if  he  do  not  come  and  pay  for  and 
take  away  the  goods  in  a  convenient  time,  the  agreement  is  dissolvedy 
and  the  vendor  is  at  liberty  to  sell  them  to  any  other  person  («)• 
"  If  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid ; 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered ;  yet  the 
property  of  the  horse  is  by  the  bargain  in  the  buyer.  But  if  he  do 
presently  tender  me  my  money,  and  I  do  refuse  it,  he  may  take  the 

(r)  Per  Parke,  B.,  in  Dixon  v.  Ydteif  LmdUr  y.  Burlinton,  2M.SlW,  602. 

5  B.  &  Ad.  340.  (df)  See  WootU  v.  Rutiell,  5  B.  &  A. 

(a)  Martmdale  v.  Smith,  1  G.  &  D.  1 ;  947,  and  the  comments  on  that  case  in 
1  Q.  B.  389.  Clarke  y.  Spenee,  4  A.  &  E.  448 ;  6  Ney. 

(b)  Phillimore  v.  Barry,  1  Campb.  513.  &  M.  399. 

(c)  Mucklow  Y,  Mangles,  1  Taimt.  318.  {e)  Vet  Holt f  C.  J.,  in  Longford  y.  Ad- 
See  also  Atkineon  y.  Bell,  8  B.  &  C.  277 ;  mtnietratritp  qf  Tiler,  Salk.  113. 
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h:  -vc- .  :r  h&vt  ^n  action  of  detainment.  And  if  the  hone  diemwf 
«;^.'>^.  .v.'kTs^x  :\e  barpain  and  the  delivery^  I  may  have  an  letki 
<:*:  ::•..:  : . :  —  y  rjcc.ey.  because  by  the  bargain  the  property  wm  m 
iiu  :  fc .  r-"  .,  •'  .  W'iih  respect  to  stolen  horses,  the  propenv  k  m 
alu : .  i  :  sk  saLc  in  n-arket  overt,  unless  the  provisions  of  2  ^iuL  k 
Ma.  :  7.  :k:.i  ^^1  Elii.  e.  12.  are  complied  with.  The  regulauoni 
art-  .:-.  s...5>:i;.,>c  as-  folio  ws: — First,  the  norse  must  be  exposed  opoif 
i:;  :1\.  i  uk:-.  U9<^i  :.  r  sales  for  one  whole  hour,  between  ten  in  tk 
:v.:r  ..i^  &::i  ^:ir;>c-:.  and  afterwards  brought  both  by  vendor  ad 
iv  .:.•;  :h-:  :v.k-keeper  of  the  fair  or  market:  secondh,  toD 
r^..>:  :.;  ;*^1  ::'  ar.y  du;.,  and  if  not,  one  pezmy  to  the  book-keeper, 
»>..  >\a.;  :r.:£r  :b£*  prioo.  colour,  and  marks  of  the  horse,  withtlit 
r^.  .-sv  &.H::3:.is>^  and  aK>le  of  the  vendor  and  vendee :  and  if  tie 
^v,  .'.  r  .<  :>::  kiw^-n  :o  :he  book-keeper,  the  vendor  shall  bring  on 
cr; ♦.".:.  %■  •  !;~;-5^  :  .^  a^  ruch  his  knowledge  of  the  vendor,  whose naae 
:r.  '..\.  "jkv.v.iT  :>  :.^  Iv  iniored.  The  property  of  the  owner  is  not 
:.  >.  :-^s-: .-.  i-v*}  ':%  s^jch  sale,  if,  within  six  months  after  the  hone 
^  >:.../:. ;  ;  - :  :r.  h:>  claim  before  some  magistrate  where  the  boiae 
i^  •  ..."..  i^..;  ::>.•".  ::n\  days  more  proves  such  property  br  the 
.**:>.  . :" : .. .  v.  :r,^j5«:->^  a::J  tenders  to  the  person  in  possession  of  tk 
v..  :^:  >...->.  -.  r-:,v  is  hi  h^xajidf  paid  for  it  in  market  o^'ert. 

V  i  c.>>.'.>  ,:'  a  .kVtor  are  boimd  from  the  delivery  of  a  init 
.:'  .\:\...  .-.:  :^-  :he  shcrlfT,  and  the  execution  creditor  cannot  be 
/-.'\a..  •'  ■;.  A  %:>:::'^  rrJer  subsequently  made  by  the  InsolTcnt 
IV. ;.  -s*  0.  .r.  -.v:r  :ho  s:a:.  1  &  2  Vict.  c.  110,  s.  37,  althcwgk 
:'" ;  •  >  .  A*.  Ass.r.'.i-:  >:iro  before  the  sheriff,  for  such  vesting 
.•:\.;*r  >  v  :  ;.••.;•.. :i'.:r.:  :^  sale  in  market  overt  (y)  :  but  the  pro- 
•.\   :>  .  c    •■>  *>  ■■ '"  ohanjTcd  by  the  delivery  of  the  writ,  and  is 

>:  .'.:':  :.r.  .v.:  he  r.iay  sell  them,  subject  to  the  rights  of 

::..   .  \,\  ..:        .—.•".  :;r.  i.-^  which  they  ^ill  be  liable,  unless  the  sale 
!.\  "\  •  .",.-.       :vjirk;:  .  ur:  y^^.V      But  after  condemnation  of  goods 
•   '/  ;•   •  \/: ,    ..:7,  :'r.z^  yrr.-ony  is  altered  (i),  so  as  that  neither 
ttv-yvvs-^  v.r  :r  ••  ;7  ^\:ll  lie  i?T  :ho  proprietor  against  the  person 


\« 


.">;.  .;s :  , :'  :r.  ••  :r  vAii::?:  bo  supported,  unless  there  is  a  pe^ 
tVx:  ,;■.;  x-.'  ..'. :.  -,:*:::  ;:'  yr.ycny  i:i  the  plaintifT.  Hence,  when 
C^^".>  ."-  >*•■..  ::' .v.*.\:;:i::^  rc::iain  to  be  done  on  the  part  of  the 
><''..:.  .;>  }::::.fi  ::-:  .::.:  :'.:r  ?\j,:T(ft),  to  ascertain  the  price, 
.."..ii-.:.;\  ,r.  . ;  :-.:.v.':.l...i*.::v  .-^)  of  the  jiv'ods,  before  the  couimoditv 

lo:v.  .V   r\.',' •.%n-K    v*    .'..   ir.  Hsm.:*  t.  k    Stx  Whiiehou$e  v.  Fr&f/,  12  Eaft^ 

n'»    :\.-  s-   •  :  .^x    :'..  614. 

,. '  '."  . .  :.^:.:  \.  y....r-.  .^  :".  a.  'J.^r.' :  V*     ^-''^cex.Breeiit,  13  East,  522. 

II   V   .\  ':    >.;.  ,-s    B'.ik  y.Durii,  2  M.ocS.  397.  S«e 

,  .     <<^  .  ;     >.  :>*<.'.  o  v..  A  \^.  i'  — .  il>:'  ir-.i/f  V.  in.'i/.  5  Taunt.  176;  Skef- 

wwS-      *■>  '■*  •  ■•■■'  ^'  -'"'■v*.-.  i  i;ji:,  j;;*.  .V;  v.  Dzra,  5  Tiiiut.  017  ;  1  Marsh.  25t 

^      :%.'.»  \    <"f.  *.  T   H-:-'.;..  .v>r.  w.ti^:  5.  C-  Wtthert  x.  Lysi,  4  Campb.  237;  I 

IV.    if.'  .   V.;:.;..   .'.r.   iv.A   :x:    S-    I»".  Ho".:*s  N.  P.  C.  !••.  5.  C. ;  ami  Abingtm 

Ji;.Sk-o.  %€.   .:;   i?,v;;  ^.  ^^iMr'vfn,  2  !>..  v.  Lij,4Com^.  I  Q.  B.  776  ;   1  G.  JcD.230. 
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purchased  is  to  be  delivered,  a  complete  present  right  of  property 
ooes  not  attach  in  the  buyer,  and  consequently,  trover  is  not  maiih- 
tainable.  The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch  (n),  which  was  lying  at  the  warehouse  of  a  third  person  at  so 
much  per  cwt.,  by  bill  at  two  months,  for  the  delivery  of  which, 
fourteen  days  were  to  be  allowed;  the  weight  not  having  been 
ascertained  at  the  time  of  purchase,  the  defendant  gave,  according 
to  the  usual  mode,  a  note  to  the  warehouse-keeper  to  weigh  and 
ddiver  all  his  (the  defendant's)  starch.  By  virtue  of  this  order,  a 
partial  weighing  and  delivery  of  several  quantities  of  the  starch 
took  place.  Trover  having  been  brought  for  the  remainder,  which 
was  unweighed  and  not  delivered :  it  was  holden,  that  the  action 
conld  not  be  supported ;  although  it  was  contended,  on  the  part  of 
the  plaintiff,  that  a  delivery  of  part  of  an  entire  quantity  of  goods 
ocNitracted  for  was  a  virtual  delivery  of  the  whole,  so  as  to  vest  in 
the  vendee  the  entire  property  in  the  whole,  althoufffa  the  price  for 
the  same  should  not  have  been  paid.  Per  Cur,  Without  deciding 
what  might  be  the  legal  effect  of  such  part  delivery,  in  a  case  where 
the  payment  of  price  was  the  only  act  necessary  to  be  performed, 
in  order  to  vest  the  property ;  in  this  case,  another  act  was  neces- 
sary to  precede  both  payment  of  price  and  delivery  of  the  ffoods 
bai^^ained  for,  viz,  weighing.  Until  the  starch  was  weighed,  the 
warehouse-keeper,  as  agent  of  the  defendant,  was  not  authorized  to 
deliver  it ;  still  less  was  the  buyer  authorized  to  take  it  by  his  own 
act  from  the  warehouse :  and  if  he  could  not  so  take  it,  neither  can 
lie  maintain  an  action  of  trover  founded  on  such  a  supposed  right 
to  take,  or  in  other  words,  founded  on  such  supposed  right  of  pro* 
perty  in  the  subject-matter  of  his  action.  But  where  everything 
nas  Deen  done  by  the  sellers  which  they  contracted  to  do,  the  pro- 
perty will  in  many  cases  pass  to  the  buyers,  although  the  goods  stiD 
continue  in  the  possession  of  the  sellers.  As  where  turpentine  in 
casks  was  sold  by  auction  (o)  at  so  much  per  cwt.,  and  the  casks 
were  to  be  taken  at  a  certain  marked  quantity,  except  the  two  last, 
out  of  which  the  seller  was  to  fill  up  the  rest,  before  they  were 
delivered  to  the  purchasers,  on  which  account  the  two  last  casks 
were  to  be  sold  at  imcertain  quantities ;  and  a  deposit  was  to  be 
paid  by  the  buyers,  at  the  time  of  the  sale,  and  the  remainder 
within  thirty  days  on  the  goods  being  delivered ;  and  the  buyers 
had  the  option  of  keeping  the  goods  in  the  warehouse,  at  the  charge 
of  the  seller,  for  those  thirty  days,  after  which  they  were  to  pay  the 
rent ;  and  the  buyers  having  employed  the  warehouseman  of  the 
seller  as  their  agent,  he  filled  up  some  of  the  casks  out  of  the  two 
last,  but  left  the  bungs  out,  in  order  to  enable  the  custom-house 
officer  to  gauge  them ;  but  before  he  could  fill  up  the  rest,  a  fire 
consumed  the  whole  in  the  warehouse  within  the  thirty  days.      It 

(it)  Han$on  v.  Meyer,  6  East,  614.    See  (o)  Rmffgy.  Mhutt,  11  East,  210.    iee 

alBO  Zagury  v.  Fumell,  2  Campb.  240.  also  Tarling  Y^Bturterp  6  B.  &  C*  360. 
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was  holden,  that  the  property  passed  to  the  buyers  in  all  the  casb 
which  were  ^cd  up,  because  nothing  further  remained  to  be  done 
to  them  by  the  seller ;  for  it  was  the  business  of  the  buyers  to  giet 
them  gauged,  without  which  they  could  not  have  been  removed ;  ioi 
the  act  of  the  warehouseman  in  leaving  them  unbunged  after  fiDing 
them  up,  which  was  for  the  purpose  of  the  gauging,  must  be  taken 
to  have  been  done  as  agent  for  the  buyers,  whose  concern  the 
gauging  was.  But  the  property  in  the  casks  not  filled  up  remained 
m  tnc  seller,  at  whose  risk  they  continued.  So  where  the  oats  in  a 
particular  bin,  which  contained  nothing  else,  were  sold,  and  a  faiD 
accepted  at  the  same  time  for  the  price ;  it  was  holden  (p),  that  the 
property  vested  in  the  buyer,  for  nothing  remained  to  be  done  for 
the  purpose  of  ascertaining  the  identity  or  quantity  of  the  goods. 

Special  Property. — A  special  property  is,  where  he  who  has  the 
possession  of  goods,  holds  them  subject  to  the  claims  of  other 
persons  (q)  (3).  This  is  sufficient  to  enable  him  to  maintain  trofer 
against  a  stranger.  Hence  this  action  may  be  brought : — By  a 
bailee  (r)  :  By  a  carrier  (s) :  By  lessee  for  life  against  a  stranger, 
who  talces  away  the  timber  of  a  house  which  has  been  blown  down; 
for  the  lessee  for  life  has  a  special  property  to  make  use  of  the  tim- 
ber (as  if  he  would  rebuild),  though  the  general  property  be  in  the 
reversioner  (t):  By  a  lord  who  seizes  an  estray  or  wreck,  against 
a  stranger,  before  the  year  and  day  are  expired  (ti)  :  By  a  sheriff 
against  a  person  who  takes  away  goods  (which  have  been  seized  fay 
the  sheriff  in  execution,)  before  they  are  sold  (x).  But  a  landlord 
who  has  distrained  goods,  cannot  maintain  trover  for  them  (y)  ;  for 
he  had  at  common  law  a  power  to  detain  the  goods  as  a  pledge  only, 
and  although  by  statute  he  is  authorized  to  sell,  yet  he  has  not  any 
property.  The  party,  however,  purchasing  the  goods  distraineo, 
may  maintain  trover  (s),  though  the  distress  be  irregular.  In 
addition  to  these  instances  of  special  property,  it  is  to  be  observed, 

(p)  Swanwick  v.  Sothem,  9  A.  &  E.  Salk.  MSS. ;  BuU.  N.  P.  33. 
895 ;  1  P.  &  D.  648  ;  ante,  p.  1284.  (n)  Sir  W.  Courteney's  case,   C.  B, 

(q)  Per  Lawrence^  J.,  in  Webb  v.  Fox,  Salk.  MSS. ;  Pye  v.  Pleydell,  Bei^  1750, 

7  T.  R.  398.  per  Clarke,  B.,  S.  P.,  BuU.  N.  P.  33. 

(r)  Bro.  Trespass,  92 ;  Arnold  v.  Jeffre-  {x)  Wilbraham  v.  8no%c,  2  Saund.47. 

*(m.  Lord  Raym.  275.  (y)  Moneux  v.  Goreham,  per  Prokfm, 

(*)  Goodwin  y.  Richardson,  I  Rol.Abr.  C.  B.,  at   Huntingdon,   29   MSS.,  S^. 

4,  (1)  pi.  1.  Hill,  279. 

(0  Per  Powell,    J.,   Midland    Circuit,  {z)  Lyon  v.  Weldon,  2  Bingh.  334. 


(3)  "  The  immediate  right  to  real  property  must  be  vested  in  one  person 
only,  [or  in  several  persons  in  the  same  right ;]  whereas  a  special  property, 
in  the  case  of  personalty,  may  be  in  one,  as  in  the  instance  of  carriers, 
while  the  absolute  right  to  it  may  exist  in  another.  When  a  competition 
arises  between  those  two  persons,  tlie  right  of  the  latter  must  prevail ;  but 
as  against  all  other  persons  a  special  property  is  sufficient."  Per  Lord 
Kenijon,  C.  J.,  7  T.  R.  396. 
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that  there  may  be  special  property  without  possession,  or  there  may 
be  special  property  arising  simply  out  of  a  lawful  possession,  and 
which  ceases  when  the  true  owner  appears :  as  where  a  chimney- 
sweeper's boy  having  found  a  jewel  (a),  carried  it  to  a  goldsmith,  to 
be  informed  what  it  was,  who  refused  to  return  it ;  it  was  holden, 
that  though  the  boy,  who  was  the  plaintiff,  did  not  by  such  finding 
acquire  an  absolute  property  in  the  jewel,  yet  he  had  such  a  pro- 
perty as  would  enable  him  to  keep  it  against  all  persons  except  the 
rightful  owner,  and  consequently  that  he  might  maintain  trover  for 
it  against  the  goldsmith,  who  was  a  wrong-doer.  So  a  possession 
under  the  rightful  owner  is  sufficient  against  a  person  having  no 
colour  of  right.  As  where  the  plaintiff  bought  and  paid  for  a  ship 
stranded  on  the  coast,  but  did  not  comply  with  the  regulations  of 
the  Register  Acts  ;  he  endeavoured  for  several  days  to  get  the  ship 
off,  but  without  success ;  at  length  she  went  to  pieces.  The  defen- 
dant having  possessed  himself  of  parts  of  the  wreck  which  had 
drifted  on  his  farm  ;  it  was  liolden  (6),  that  the  plaintiff  had  suffi- 
cient property  in  him  to  enable  him  to  maintain  trover  against  a 
wrong-doer ;  foi:  as  far  as  regarded  the  possession  of  the  plaintiff, 
it  was  good  as  against  all  except  the  vendor;  and  although  the 
plaintiff  had  no  absolute  property  as  against  the  vendor,  yet  he 
claimed  under  him,  and  had  the  possession  against  those  who 
tortiously  took  the  goods  without  colour  of  right.  So  where  K., 
the  owner  of  furniture,  lent  it  to  plaintiff  under  the  terms  of  a 
written  agreement ;  plaintiff  placed  it  in  a  house  occupied  by  the  wife 
of  C,  a  bankrupt ;  C.'s  assignees  having  seized  the  furniture ;  it 
was  holden  (c),  that  plaintiff  might  maintain  trover  without  pro- 
ducing the  agreement.  In  the  case  (d)  of  a  simple  bailment  of  a 
chattel  without  reward,  it  may  be  recovered  either  by  the  bailor  or 
the  bailee,  if  taken  wrongfully  out  of  the  bailee's  possession.  There 
is  one  case  in  which  a  temporary  property  (e)  merely  has  been 
holden  sufficient  to  maintain  trover:  as  where  defendant,  having 
agreed  to  sell  the  plaintiff  an  estate,  with  the  usual  proviso,  that  in 
case  the  vendor  could  not  make  a  title,  the  contract  should  be  void, 
delivered  to  the  plaintiff  an  abstract  of  the  title.  The  plaintiff  laid 
this  abstract  before  counsel,  and  having  received  it  back  with  an 
opinion  written  at  the  foot,  and  several  queries  in  the  margin,  he 
left  it  with  the  defendant,  requesting  him  to  copy  the  opinion  and 
marginal  observations,  and  return  the  abstract  as  soon  as  he  had 
copied  them.  After  the  plaintiff  had  several  times  in  vain  applied 
to  have  the  abstract  returned,  at  length  he  made  a  formal  demand 
of  it,  when  the  defendant  refused  to  re-deliver  it,  observing  that  as 
he  had  been  unable  to  clear  up  the  objections  of  the  plaintiff's 
counsel,  the  abstract  would  be  useless  to  the  plaintiff.  The  plaintiff 

(a)  Armory  v.  Delamirie,  1  Str.  505,      Bingh.  1 73. 
Middlesex  Sittings,  coram  Pratt,  C.J.  (^0  meolU  v.  BoMtard,  2  Cr.  M.  &  R. 


b)  Sutton  v.  Buck,  2  Taunt.  302.  C59 ;  1  Tyr.  &  Gr.  156. 

e)  Burton  v.  HugheM  and  othen,  2  (e)  Roierti  v.  Wyaii,  2  Taunt.  268. 
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■oaa  on,  it  is  tho  pro|>crty  of  the  Teodae :  if  the  cue  k  farafca  iC 
H  k  tlin  i>rap(rrty  of  tin:  votdor.  lit  tkr  oKiaii  thoe  t^  TirmlrT  hi 
A  totiiiKirary  iiroficrty,  and  a  rijzitt  to  ke«f>  it.  even  if  tW  titlik 
ngjoctod,  tiiiLiI  tho  dispulo  be  fiiiAUy  setUciJ.  for  hiat  own  jatlifiatia^ 
in  order  to  bIiow  on  wliat  ffroimd  he  did  reject  the  tiUe.  Traw 
wUl  liofurlnllnorex^iuiKoindutMdtoajiaeecit  of  tbe|ilaiBdfl'c(/) 
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audi  ufti'nt,  lu)  u  security  for  past  and  futurv    Advattca  iif  Ik 
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8.  Right  of  Poianaian. — Tlic  plaintiff  must  not  only  haTaati^ 
of  profiorty  Init  n  riKlit  of  {iossei>i^on  also,  and  unleea  hotli  tkM 
risfitA  cnncnr,  the  aotiixi  will  not  lie.  Hence  wb«FC  a  ] 
« ikouMi  w-illi  the  furniture  therein  {g),  to  another  for  a 


and  during  tlip  tonn  the  furniture  wna  taken  in  executkm  ^'^ 
^m-itr,  at  tlio  unit  of  J.  8.,  (^rainKt  the  pereon  to  whom  the  n» 
t«rt>  foniu'ri)'  lii>lonfrt>d ;  it  waa  liolden.  that  the  landlord  eooU  M 
oiaintaiii  trover  agunst  the  Bheritf  for  the  value  of  the  funatt, 
favciuiiH>  tlio  landlord  had  not  tho  right  of  possession  doing  lh» 
dpiniop ;  \\w  toiiant'o  property  and  interest  did  not  dctennine  bt 
thd  Hhi>rifr*H  troxpAM* ;  tho  tenant  might  have  maintained  treepas 
■IpiinHt  Ihe  wrong-doer,  and  recovered  dama^res.  it  is  to  be  w- 
markfid,  that  in  tho  foregoing  case,  the  goods  removed  were  perwaal 
ehat tf>lH,  and  at  tho  time  of  the  seizure  eontinued  to  be  in  the  i^aia- 
fioil  jHwwi'wiiim  iif  llii'  liTiaiit,  which  ihu'  lessor  agreed  ht  sboiilJ 
hftvo.  lint  where  certain  mill-mAchinery,  together  with  a  miQ,  had 
been  deniiiird  for  a  term  to  a  tenant,  and  be  without  penoinaatf 
hia  liuidliird  Revered  tho  maohinery  from  the  null  ■  and  it  ww  after 
wanitt  (ti'ixpd  under  a  fi.  fa.  by  the  sheriff,  and  aold  by  him  (k) ;  it 
was  holilon.  tliat  no  property  passed  to  the  vendee,  and  tlut  tk 
landlord  wan  eiitit  led  to  bring  trover  for  the  machinery,  even  dorag 
the  Dontiuuanei'  nf  the  term.  A.,  a  hop-merchant,  on  several d^ 
in  Anguxt,  Hold  to  li.,  by  contract,  various  parcels  of  hops ;  part  t( 
tlieni  wore  weighed,  and  an  account  of  the  weights  together  with 
saniploa  delivered  to  the  vendee.  The  usual  time  of  payment  in  the 
trado  u'as  tho  second  Saturday  subsequent  to  the  purduse.  B-did 
not  pay  for  the  hops  at  the  usual  time;  whereupon  A.  Rave  notiee, 
i^that  unlosathey  were  iiaid  for  by  a  certain  day,  theywomd  beieaoU. 
The  hop  were  not  paid  for,  and  A .  resold  a  part  with  the  ceoaeBt 
of  B.,  who  afterwards  became  a  bankrupt,  uid  then  A.  sold  the 


(/)  Trtiilltl  oiu*  Wnrt*  v.  BaraHdom,  Aiball,  C.  J.  i  Frvter  v 

8  Taunt.  100.  recognized  in  £miu  v.  Jty-  1  A.  &  £.  334  ;  3  Nev.  &  U.  Ul ;  -  0mm 

■Mr.  1  B.  &  Ad.  535.  v.  Knight,  *  Bingh.  K.  CM  i  ft  Sc  317. 

(p)   Gordon  wHarytr,  7  T.R.  9;  Pain  (*)  Wurun"       "  "    ' 

v.  Wkillmlitr,  1  Ry.  ft  U.  99,  S.  P.,  per  826. 
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residue  of  the  hops,  without  the  assent  of  B.  or  his  assignees. 
Account  sales  of  the  hops  so  sold  were  delivered  to  B.,  in  which  he 
was  charged  warehouse-rent  from  the  30th  of  August.  The  assig- 
nees of  B.  demanded  the  hops  of  A.,  and  tendered  the  warehouae- 
rent,  chafes,  &c.,  and  A.  having  refused  to  deliver  to  them,  brought 
trover.  The  jury  found  that  defendant  had  not  rescinded  the  coo- 
tract  of  sale :  it  was  holden  (t))  that  the  assignees  were  not  entitled 
to  maintain  trover  to  recover  the  value  of  the  hops  ;  inasmuch,  as 
the  party  must  have  not  only  a  right  of  property,  but  a  right  of  pos- 
session ;  and  that  although  a  vendee  of  goods  acquires  a  right  of 
property  by  the  contract  of  sale  (k),  yet  he  does  not  acquire  a  right 
of  possession  to  the  goods,  until  he  pays  or  tenders  the  price.  So 
where  the  defendants  sold  to  the  plamtifls  wheat,  for  which  the 
plaintiff  were  to  pay  by  a  draft  on  a  London  banker:  the  defendants 
delivered  the  wheat  to  a  carrier,  and  sent  the  bill  of  lading  to  the 
plaintiffs,  but  took  the  wheat  again,  and  sold  it  before  it  came  to 
the  plaintifis*  possession,  because  the  plaintiife  failed  to  send  a  draft 
on  a  London  banker ;  it  was  holden,  that  the  plaintiffe  could  not  sue 
the  defendants  in  trover  for  the  wheat  (/).  It  was  afterwards  holden 
in  the  same  case  (m),  that  the  defendants  were  justified  in  prevent- 
ing the  delivery  of  the  wheat,  on  the  failure  of  the  plainti&  to  send 
the  banker's  draft  in  payment ;  for  although  the  property  in  the 
wheat  passed  to  the  plaintiffs  under  the  contract,  tne  right  to  the 
possession  of  the  wheat,  under  the  contract,  could  not  vest  until 
they  either  remitted  or  tendered  or  offered  to  remit  the  banker'^s 
draft  in  payment. 

The  right  of  possession  is  sufficient  without  having  had  actual 
possession  (4).  Hence  (n),  where  in  trover  the  plaintiff,  as  executor, 
declared  upon  the  possession  of  his  testator,  it  was  holden  to  be 
sufficient ;  because  the  personal  property  of  the  testator  was  vested 
in  the  executor  ;  and  no  other  person  having  a  right  to  the  posses- 
sion, the  property  drew  after  it  the  possession  in  law.  So  if  A.  be 
indebted  (o)  to  C,  and  B.  indebted  to  A.,  and  it  is  agreed  between 
them  that  B.  shall  deliver  goods  to  C,  in  satisfaction  of  the  debt  due 

(i)  Biomam  v.  Sanders^  4  B.  &  C.  941,  («)  2  11.  &  Gr.  792 ;  3  SooU's  N.  B. 

reoognized  in  Miigaie  v.  KebbU,  3  M.  &  Gr.  272. 

100 ;  3  Scott's  N.  R.  358.     See  Winks  v.  (n)  Hudson    v.  Hudson,  Latch.    214, 

Hmssall,  9  B.  &  C.  372.  cited  by  Lawrence,  J.,  7  T.  R.  13. 

(k)  See  ante,  p.  1358,  9.  (o)  FUwMn  v.  Rave,  1  Bnk.  68,  cited 

(0  Wilmshurst  v.  Bowier,  5  Bingh.  N.  in  BuU.  N.  P.  35. 
C.541;  7  Scott,  561. 


(4)  Hence,  on  the  trial  of  an  ejectment  for  a  mine ;  it  was  holden,  that 
a  recovery  in  trover  for  a  parcel  of  lead  dug  out  of  the  mine  was  not  evi- 
dence of  the  plaintifTs  possession.  Lord  CullerCs  case  at  bar,  B.  R.,  Bull, 
N.  P.  33.  See  as  to  the  difference  between  trespass  and  trover  in  this 
respect,  the  remarks  of  Patteson,  J.,  in  Balme  v.  HutUm^  2  Tyrw.  624, 
commented  upon  and  explained  in  Tharpe  v.  Siallwood,  5  M.  &  Gr.  760. 
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from  A.  to  C,  and  B.  afterwards  converts  the  goods  to  his  ovm  use, 
C.  may  maintain  trover  against  B.,  though  C.  never  had  poflsesskm; 
for  by  the  agreement  the  right  was  in  C,  and  the  conversion  a 
wrong  done  to  him. 

3.  Personal  Goods. — The  subject-matter  of  this  action  is  con- 
fined to  perso)ial  goods.  Hence  trover  will  not  lie  for  things  fibnd 
to  the  freehold.  Questions  respecting  the  right  of  what  are 
ordinarily  called  fixtures  principally  arise  between  three  classes  of 
persons  (p)  : 

1st.  Between  different  descriptions  of  representatives  of  thesune 
owner  of  the  inheritance,  viz.  between  the  heir  and  executor.  Li 
the  first  case,  t.  e.  as  between  heir  and  executor,  the  rule  obtaiu 
with  the  utmost  rigour  in  favour  of  the  inheritance,  and  against  die 
right  to  disannex  therefrom,  and  to  consider  as  a  personal  chattel, 
anything  which  has  been  affixed  to  the  freehold  or  inheritance. 

2ndly.  Between  the  executor  of  tenant  for  life,  or  in  t^l,  and  the 
remainder-man  or  reversioner ;  in  which  case  the  right  to  fixtuies  ii 
considered  more  favourably  for  executors  than  in  the  preceding  cue 
between  heir  and  executor. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or 
even  building,  should  be  considered  as  removable  by  the  executor  as 
between  the  executor  and  the  heir,  or  between  the  executor  and  the 
person  in  remainder,  the  court,  in  the  three  principal  cases  on  this 
subject,  viz.  Law  ton  v.  Lawton^  3  Atk.  13,  which  was  the  case  of 
a  fire-engine  to  work  a  colliery,  erected  by  tenant  for  life ;  Lord 
Dudley  v.  Lord  Warde,  Ambler,  113,  which  was  also  the  case  of  a 
fire-engine  to  work  a  colliery,  erected  by  tenant  for  life ;  (these  two 
cases  before  Lord  Hardwiche  ;)  and  Lawton^  Executor^  v.  Salnum^ 
E.  22  Geo.  III.,  B.  P.  B.  188 ;  Dampier  MSS.,  L.  I.  L. ;  1  H. 
Black.  259,  in  notis,  before  Lord  Mansfield^  which  was  the  case  of 
salt-pans  (ry),  and  which  came  on  in  the  shape  of  an  action  of  trover, 
brought  for  the  salt-pans,  by  the  executor  against  the  tenant  of  the 
heir  at  law,  the  court  may  be  considered  as  having  decided  mainlj 
on  this  ground,  that  where  the  fixed  instrument^  engine^  or  utensil 
{and  the  building  covering  the  same  falls  within  the  same  principle^) 
was  an  accessory  to  a  matter  of  a  personal  nature,  that  it  should  be 
itself  considered  as  personalty.  The  fire-engine,  in  the  cases  in  3 
Atk.  and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of 
getting  and  vending  coals,  a  matter  of  a  personal  nature.  Lord 
Hardwiche  says,  in  the  case  in  Ambler,  "  A  colliery  is  not  onlv  an 
enjoyment  of  the  estate,  but  in  part  carrying  on  a  trade.''  And  in 
the  case  in  3  Atk.  he  says, "  One  reason  that  weighs  with  me  is,  its 
being  a  mixed  case,  between  enjoying  the  profits  of  the  land,  and 

{p)  Per  Lord  Ellenborough^  C.  J.,  de-  {q)  Sec  Earl  of  Afatufield  ▼.  BUxk- 

Uvering  the  judgment  of  the  court  in  Elwes      burner  6  Bingh.  N.  C.  426. 
Y.MaWf  3  East,  51. 
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carrying  on  a  species  of  trade ;  and  considering  it  in  this  light,  it 
conies  very  near  the  instances  in  brewhouses,  &c.  of  furnaces  and 
coppers.""  Upon  the  same  principle,  Lord  C.  B.  Comyns  may  be 
considered  as  having  decided  (r),  that  a  cider-mill  should  go  to  the 
executor  and  not  to  the  heir,  t.  «.  as  a  mixed  case  between  enjoying 
the  profits  of  the  land,  and  carrying  on  a  species  of  trade,  and  as 
considering  the  cider-mill  as  properly  an  accessory  to  the  trade  of 
making  cider.  In  the  case  of  the  salt-pans.  Lord  Mansfield  does 
not  seem  to  have  considered  them  as  accessory  to  the  carrying  on 
a  trade,  but  as  merely  the  means  of  enjoying  the  benefit  of  the 
inheritance.  He  says,  ^^  77ie  salt-spring  is  a  valuable  inheritance^ 
but  no  profit  arises  from  it,  unless  there  be  a  salt-work,  which  con- 
sists of  a  building,  &c.  for  the  purpose  of  containing  the  pans,  &c., 
which  are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed 
without  them.  They  are  accessories  necessary  to  the  enjoyment  of 
the  principal.  The  owner  erected  them  for  the  benefit  of  the  inheru 
tance**  Upon  this  principle  he  considered  them  as  belonging  to 
the  heir,  as  parcel  of  the  inheritance,  for  the  enjoyment  of  which 
they  were  made,  and  not  as  belonging  to  the  executor,  as  the  means 
or  instrument  of  carrying  on  a  trade.  Per  Lord  JEllenborough^  C. 
J.,  delivering  the  opinion  of  the  court  in  Elwes  v.  MaWy  3  East,  58, 
54.  In  trover,  by  the  executor  against  the  heir,  Lee^  C.  J.,  held, 
that  hangings,  tapestry,  and  iron  backs  to  chimnies,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir  (5).  Standing 
com  belongs  to  a  devisee  of  land,  and  not  to  the  executor  (^),  but  a 
legatee  of  goods  and  stock  on  the  farm  (u),  shall  take  it  from  both. 
It  is  agreed,  however,  that  as  between  the  executor  and  the  heir, 
if  there  be  not  any  devisee  of  the  land,  the  executor  is  entitled  ta 
standing  com  (a;). 

The  3rd  case^  and  that  in  which  the  greatest  latitude  and  indul- 
gence has  always  been  allowed  in  favour  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels^  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between  land- 
lord and  tenant.  It  is  a  general  rule,  that  where  a  lessee  having 
annexed  any  personal  chattel  to  the  freehold  during  his  term,  after- 
wards takes  it  away,  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule  :  1st,  In  favour  of  utensils  set  up  in  relation 
to  trade  (y) ;  2nd,  Of  matters  of  ornament,  as  pier  glasses^  hang- 
ings {z)y  cornices  (a),  wainscot  fixed  only  by  screws,  pump  erected 
by  tenant,  and  slightly  affixed,  so  as  to  be  capable  of  being  removed 

(r)  Id  a  case  cited  in  Lawton  v.  Lawion,  («)  See  the  authorities  cited  in  Haig. 

3  Atk.  13,  16.  Ck>.  Litt.  55,  b.  n.  (2). 

{$)  Harvey  v.  Harvey,  Sir.  1141.  (y^  Penton  v.  Robart,  2  East,  88. 

(/)  Spencer's  case,  Winch,  51 ;  Harg.  (jr) 

Ck).  Ldtt.  55,  b.  n.  (2). 

(«)  Cojp  V.  Godtalve,  6  East,  604,  n. ; 
We9i  V.  Moore,  8  East,  339. 


(m)  Beck  v.  Rebow,  1  P.  Wms.  94. 
(a)  SeeAtery  v.  Ckeslyn,  3  A.  &  E.  75  ; 
Nev.  &  M.  372. 
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ftlBi     1-1  irfwteh  «>»kl  ^oB«dbfcnkfcr  tfcB|Mpiiii  rf 
iBceiiiih;  it  uul  •^mbifiiii^  in  mocxar  tbenMO  (ii)^     A   bani  eifcMi) 

by  :lur  t<^rianr.   uf'  n   ;'ar.r.;r..-,  ».-.■!  Ll--v-li;  -i-f  umber  HHnjf  opon  tfc« 
gn>and,  but  not  fixed  in  or  to  the  groand,  may  be  remared  (■).    So 


(^  Agred  u 
*  W.  4M)  i   FTttfa 
W.  M. 

AAA  394. 

(()  ifeki»lotk 


r.  inrw^  3  «■  B-Wt 


&W.  49*. 

COM* 
3  G.  &  D.  MO. 

(r)  .V(TJbr  T.  CMBv*.  1 T^^.  1*. 

3  Scotfi  X.  B.  ]18l 

It  HcRfbrd,  ISH  ;  B^L  N.  P.  34. 


if  he 
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(3)  "  Daring  the  term  the  tenant  maj  uke  awaj  dumnef-p 
eren  waniMot,  which  ia  &  verj  strong  case,  bat  not  after  the  tmn; 
did,  he  wmld  be  a  trvspauer."  Per  Harthcidee,  Cb.,  1  Atk.  477. 
■1m  Ambl.  113.  Bat  tenant  remaining  in  possession,  after  the  e  _ ' 
of  the  term,  mxy  ramore  Bxtorcs  amiexed  to  the  freehold,  for  dM  p 
of  carrying  on  trade.  Pemtam  r.  Robart,  2  East,  88.  "  Wkat  woma 
hare  been  oeld  to  be  waste  in  the  time  of  Qenry  the  7th,*  as  roMonv 
minacot  fixed  only  bj  savwa,  and  marble  chimnej-piecea,  a  now  aBtHnC 
to  be  done."     Per  Lord  Hardwitke,  Ch.,  in  Lawtom  T.  XotefdM,  3  Alk.  IS. 


«  SaeilioJ7tr{ai«uffl<'(c*se,  31  Elii.  4  Bep.  U. 
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where  certain  parts  of  a  maehine  had  been  put  up  by  the  tenant 
during  his  term,  and  were  capable  of  being  removed  without  either 
injuring  the  other  parts  of  the  machine  or  the  building,  and  had 
been  usually  valued  between  the  outgoing  and  incoming  tenant ;  it 
WHS  holden  (ft),  that  these  were  the  goods  and  chattels  of  the  out- 
going tenant,  for  which  he  might  maintain  trover.  In  R.  v.  Otley  (/), 
a  wooden  mill,  resting  by  mere  weight  upon  a  foundation  of  Inrick, 
was  holden  not  to  be  part  of  the  freehold,  so  as  to  contribute  to  the 
value  of  a  tenement  on  a  question  of  settlement.  And  so  a  t^iant, 
who  had  erected  on  a  foundation  of  brick  and  stone  let  into 
the  ground,  a  wooden  bam,  which  rested  upon  the  foundation  bgr 
weight  alone,  was  holden  (m)  to  be  entitled  to  remove  it  at  the 
expiration  of  his  term.  But  a  tenant  for  mere  agricultural  pur* 
poses  cannot  remove  buildings  fixed  to  the  freehdd,  which  have 
been  constructed  by  such  tenant  for  the  ordinary  purposes  of  hus- 
bandry, and  are  not  connected  with  any  description  of  trade  (n). 
Things  of  an  ornamental  nature  may  be  in  a  degree  affixed,  and 
yet,  during  the  term^  may  be  removed :  on  the  other  hand,  there 
may  be  that  sort  of  fixing  or  annexation,  which,  though  the  thing 
annexed  may  have  been  merely  for  ornament,  will  yet  make  the 
removal  of  it  waste.  Hence  a  conservatory  erected  by  tenant  for 
years,  (who  had  a  remainder  for  life  after  the  death  of  his  lessor,) 
on  a  brick  foundation  attached  to  a  dwelling-house,  and  communir 
eating  with  it  by  windows  opening  into  the  conservatory,  and  a 
flue  passing  into  the  parlour  chimney,  was  considered  (o)  as  part  of 
the  freehold,  and  not  removable  by  the  tenant  or  his  assignees* 

There  is  no  doubt  that  by  a  conveyance,  whether  to  a  purchaser 
or  a  mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless 
there  be  some  words  in  the  deed  to  exclude  them  (p).  The  owner 
of  a  freehold  house,  in  which  there  were  various  fixtures,  sold  it  by 
auction.  Nothing  was  said  about  the  fixtures.  A  conveyance  of 
the  house  was  executed,  and  possession  given  to  the  purchaser,  the 
fixtures  still  remaining  in  the  house ;  it  was  holden  (9),  that  they 
passed  by  the  conveyance  of  the  freehold ;  and  that  even  if  they  did 
not,  the  vendor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them.  A  few  articles  which  were  not  fixtures,  were  also 
left  in  the  house :  the  demand  described  them,  together  with  the 
other  articles,  as  fixtures,  and  the  refusal  was  of  the  fixtureg  di- 
manded;  it  was  holden  (r),  that  upon  this  evidence,  the  plaintiff 
could  not  recover  them  in  this  action.    The  acceptance  of  a  demise 

{k)  Daw  v.Jonei,  2  B.  &  A.  166.  WmUoi^I  M.  ft  W.  416.    Sm  IFSUtJ^  y. 

(0  1  B.  &  Ad.  161.  Moniefl9r9t  per  Denmm,  C.  J.,  S  Q.  Bl 

(«)  W4mibnmgk  r.  JiMm,  4  A.  &  £.  142 ;  1  O.  &  D.  493. 

884.  (f)  CMiyrMPtT.l>M»Am4M^2Bvft^G. 

(»)  Elwes  v.  Maw,  3  East,  38.  76.    See  also  Long9k^  t.  Afiftyoe,  2  A.  ft 

(0)  Buckland  v.  BuUerfield,  2  B.  &  B.  E.  170 ;  4  Nev.  &  M.  211. 

54.  (r)  Colegrave  v.  Dias  Saniotf  2  B.  ft 

(jp)  Pto  PtnrHi  B.,  in  BU€kmtm  v.  C.  76. 
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ii»7  .vji*-.^!.-  •.f,':^?  afiairsu  A,  {<x  dae  ndine 
ai^  th^  r«:-^hri7  «L:  not  bar  dk»  aedoo,  ahhoogh  h  wiD  go 
m  mi*,?/;kT.'yj>rt  ^A  c^zzaiqpa.  DraviK  oct  part  of  tJiie  liquor  m  a 
r«(*^i,  ifi:^  t^A:T/z  \\  -p  Vhh  wa^er.  e  a  crjOTeisoo  of  the  liqnor  (r). 
Bfjt  rr.^  .'r.-tr^  tAkT.^  a»av  rr  c*stroyine  a  part  of  the  propertj 
fihi'rfj  ff;:;^;;.-  ir.  •>.-;  f-AT-ds  of  a  haiie^.  is  no:  scch  a  cooTer^xoo  ^a) 
iKa*:  \ijz  ^-*r.  r  r.jiv  ^-^e  in  :r»'*T^:r  for  th«e  ^bJe.  If  A.  find  tie 
jr^yylsi  ^f  JJ..  ari'i  lifx^n  the  d-rrr^anl  of  the  go-iKis-  answer  that  he 
tfio-As.  f./,r  v,h';th';r  J5.  L-  tho  true  o-wner.  and  therefore  refuses  to 
fU'M.^-.r  t.hrr;* ;  thi-s  is  not  evidence  of  a  cc-over&ion,  if  A.  keep  them 
for  the  tnje  ov/nerCij.  A  demand  and  refusal  is  not  a  con  version, 
unleM  there  i.-,  at  the  time  a  power  to  jjive  up  the  goods  (c). 
A  \f*'r'¥tu  in  ;(uilty  of  a  conversion  who  takes  the  property  of  one 
\i€'.rt^fU  \ty  a>ihi((Tjnierjt  from  another,  who  has  not  any  authority  to 
i\\i>.\t<ii'A:  of  itf^';.     A.(d),  a  tobacco  broker,  purchased  in  his  own 


(»)  duffs.  Uarru,  .0  M.  A  Gr.  573. 
(tf  IliUhman  t.   Waltnn,  4  M.  &  W. 

Ck;    WaUtm  v.  /Tiny,  4  Ctmpb.  272. 

{*)  llnll  V.  //«//,  3  Scott's  N.  R.  577; 
S  M.A  r;r.  242. 

(y;  (U,untPk»  nf  Rutland'n  owe,  T.  38 
Kli/.  M.  H.J  Hoi.  Abr.  5,  (L.)  pi.  1. 

(x;  liirhnrdton  v,  AtkinMfm,  Middlesex 
HiitiriK*f  foritrii  liyr/r  and  Fortetcue,  (ab- 
Mtiitu,  (J.  J.)   I  Str.  570. 


(m)  Per  Pattetcm  tnd  Coleridge,  Js^  in 
Philpolt  y.  ire//<y,  3  A.  &  E.  116,  7; 
4  Ner.  &M.611. 

(^)  Per  Coie,  C.  J.,  2  BuUt.  312. 

(e)  Edwards  t.  Hooper,  11  M.  &  W. 
363.  See  RuMhworth  t.  Taylor,  3  Q.  B. 
699 ;  3  G.  &  D.  3. 

(J)  M'Combie  t.  I>an>t,  6  East,  538, 
cited  bv  Denmofi,  C.  J.,  in  Weeding  ▼. 
Aldrieh,  9  A.  &  £.  865. 


((i)  "  ANMutniiig  to  oneself  the  property  and  right  of  disposing  of  ano- 
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name,  for  the  plaintiff,  some  tobacco,  which  was  then  in  the  kinff^s 
warehouse,  and  afterwards  pledged  the  same,  in  his  own  name,  with 
the  defendant,  for  a  sum  of  money,  and  transferred  it  into  the 
defendant's  name  in  the  king  s  warehouse.  The  defendant  was 
informed  of  the  plaintiff's  right  to  the  tobacco,  and  was  applied  to, 
both  by  the  plamtiff  and  the  broker,  to  deliver  the  same  to  the 
plaintiff,  but  the  defendant  refused  to  make  the  transfer,  or  to  give 
an  order  for  the  delivery.  It  was  holden,  that  the  acts  of  the 
defendant  amounted  to  a  conversion.  So  a  servant  may  be  guilty 
of  a  conversion,  although  the  act  be  done  by  him  for  the  benefit  of 
his  master  (e) ;  '^  for  a  person  is  guilty  of  a  conversion  who  inter- 
meddles with  my  ( /*)  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another,  who  had  himself  no 
authority  to  dispose  of  it."  But  it  is  to  be  observed  that  this  was 
the  case  of  an  actual  conversion  by  the  servant.  For  where  goods,  the 
property  of  the  plaintiff,  had  been,  by  the  servants  of  an  insurance- 
company,  carried  to  a  warehouse,  of  which  the  defendant,  a  servant 
of  the  company,  kept  the  key,  and  the  defendant,  on  being  applied  to 
by  the  plaintiff  to  deliver  them  up,  refused  to  do  so  without  an  order 
from  the  company;  it  was  holden (^),  that  this  was  not  such  a 
refusal  as  amounted  to  a  conversion  of  the  goods  by  the  defendant. 
In  a  case  where  the  defendant  had  taken  the  plaintiff's  boat  for  the 
purpose  of  assisting  the  plaintiff  (A),  and  from  a  motive  of  kindness 
to  the  plaintiff,  and  the  boat  was  sunk  in  the  endeavour.  Lord  JEllen- 
borough^  C.  J.,  was  of  opinion,  that  the  act  of  the  defendant  could 
not  be  deemed  an  illegal  conversion.  Trover  will  lie  for  the  misde- 
livery of  goods  by  a  warehouseman,  although  such  misdelivery  has 
occurred  (i)  by  mistake  only.  With  respect  to  negotiable  instru- 
ments, e.  g.y  bank  notes,  possession  is  primd  facie  evidence  of  pro- 
!>erty ;  and  persons  holding  them  cannot,  without  strong  evidence  of 
raud,  be  compelled  by  any  prior  holder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  they  received  them  (A).     ''  For  the 

(e)  Stephens  \,  Elwall,  4  M.  &  S.  259 ;  (ff)  Alexander  t.  Southeyt  5  B.  &  A. 

Craneh  t.  White,  1  Scott,  314;  1  Bingh.  247. 

N.  C.  414.    See  D<nie$  t.  Vernon^  Q.  B.,  (A)  Drake  t.  Shorter,  4  Esp.  N.  P.  C. 

9  July,  1844.  165. 

(/)  Per  Lord  Ellenboraugh,  C.  J.,  in  (t)  Devereus  J.Barclay, 2  B.&  Jl 7 Wt. 

Stephena  v.  Elwall,  ub.  sup.  \k)  King  y.  Mitsam,  2  Campb.  5. 


ther  man's  goods  is  a  conversion."  Per  Holt,  C.  J.,  in  Baldwin  v.  Coie, 
6  Mod.  221,  recognized  by  Lord  EUenbarough,  C.  J.^  in  6  East,  540. 
The  very  taking  of  goods  from  one  who  has  no  right  to  dispose  of  them,  is 
a  conversion.  Hurst  v.  Gwennap,  2  Stark.  N.  P.  C.  306.  See  also 
Carlisle  v.  Garland,  7  Bingh.  298 ;  Robsm  v.  Rolls,  1  M.  &  Rob.  239. 
But  the  single  act  of  removal  of  a  diattel,  independent  of  any  claim  over 
it  either  in  favour  of  the  parbr  himself,  or  a^  one  else,  does  not  amount 
to  a  conversion  of  the  chattel.  FotUdes  v.  WiUoughby,  8  M.  &  W.  540 ; 
recognizing  Bushel  v.  Miller,  1  Stra.  128. 
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porpofle  of  rendering  bills  of  exdmnge  negotiable,  the  risht  of  pio- 
perty  in  them  passes  with  the  bills.  Every  holder,  with  the  hSk, 
takes  the  property,  and  his  title  is  stamped  upon  the  bills  thea- 
selves.  The  property  and  the  possession  are  inseparable.  TUs  wai 
necessary  to  make  them  negotiable ;  and  in  this  respect  thqr  difler 
essentially  from  goods  of  which  the  property  and  poaaeoaion  may  be 
in  different  persons'"  (0-  An  exchequer  bill,  the  blank  in  whieb  wai 
not  filled  up,  ha\ing  been  placed  for  sale  in  the  hands  of  A.»  be, 
instead  of  selling  it,  deposited  it  at  his  banker^a^  who  made  Ub 
advances  to  the  amount  of  the  value.  A.  afterwards  beeonuM 
bankrupt ;  it  was  holden  (m),  that  the  owner  of  the  ezcheqner  bv 
could  not  maintain  trover  against  the  bankers,  the  property  in  sack 
an  exchequer  bill,  like  bank-notes  and  bills  of  exchange  indoned  ia 
blank,  passing  by  delivery.  A  banker  discounts  a  bm  drawn  on  a 
customer,  and,  by  acceptance,  made  payable  at  his  bank,  after  notiee 
that  it  has  been  lost  by  the  holder,  and  afterwards  debits  his  eos- 
tomer  with  the  amount  of  the  bill,  and  writes  a  dischame  on  it,  odl 
delivers  it  up  to  the  customer  as  the  banker's  voucher  of  nia  aeeoioit; 
it  was  holden  {n\  that  the  banker  is  thereby  guilty  of  a  eonrenioD, 
and  the  loser  of  the  bill  may  recover  in  trover  without  prevjow 
demand  of  the  bill.  Although  it  appears  formeriy  to  have  I 
doubted  whether  in  the  case  of  a  tortious  taking,  the  plaintiff 
not  confined  to  an  action  of  trespass,  yet  it  is  now  agreed,  in  i 
case,  that  the  plaintiff  has  his  election  to  bring  either  trespaas  or 
trover;  for  a  tort  may  be  qualified,  though  it  cannot  be  increased  (a). 
If  A.  lodges  jewels,  sealed  up,  at  a  banker's  for  safe  custody  only  (p), 
and  the  banker  breaks  open  the  box,  and  pawns  the  jewels  to 
another,  A.  may  maintain  trover  against  the  pawnee  for  tbs  conv»" 
sion  of  the  jewels  to  his  own  use.  In  an  action  of  trover  for  plate  (y). 
it  appeared  that  the  plaintiff  claimed  under  a  remainder-man,  against 
the  defendant,  to  whom  it  was  pawned  by  the  tenant  for  life.  That 
I.  S.,  by  will,  gave  his  plate  to  trustees,  for  the  use  of  his  wifip, 
durante  viduitate,  requiring  her  to  sign  an  inventory,  which  she  did 
at  the  time  the  plate  was  delivered  into  her  possession.  She  after- 
wards pawned  it  with  the  defendant  for  a  valuable  consideration, 
who  had  no  notice  of  the  settlement;  and  before  the  commencemeBt 
of  this  action  she  died.  A  demand  and  refusal  was  proved.  After 
verdict  for  plaintiff,  the  court  were  of  opinion,  on  a  case  resented, 
that  the  defendant  was  bound  to  deliver  up  the  plate,  without  being 
paid  the  money  he  had  advanced  on  it ;  observing,  that  the  point  was 
clearly  established,  and  the  law  must  remain  as  it  is,  until  the  legis- 
lature thought  fit  to  provide,  that  the  possession  of  such  chattels 

(I)  Per  Bfre,  C.  J.,  deliTerhig  the  opi-  (o)  Bitkop  t.  MomUfU9^  Cro.  Elis.  Stf ; 

nkm  of  the  court  in   CoUhu  t.  MMrtin^  Cro.  Jmc.  50,  S,  C. 
1  Bos.  &  Pul.  651.  (p)  Hmrt^  t.  Hoare,  Sir.  1187»  man 

(m)  WwQkey  y.  Po/«,  4  B.  &  A.  1,  per  fully  reported  in  3  Atk.  44.  and  1  Wilt.  8. 
three  justices,  JBay/ey,  J.,  dissentient.  (g)  Hoart  t.  Parker,  2  T.  ILSrS. 

(»)  Lovell  V.  Martin^  4  Taunt,  799. 
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shall  be  a  proof  of  ownership.  By  stat.  1  Jac.  I.  c.  21,  the  sale  of 
any  goods  wrongfully  taken  to  vaj  pawnbroker  in  London,  or  within 
two  miles  thereof,  shall  not  alter  the  property.  If  goods  stolen  are 
pawned,  the  owner  may  maintain  trover  against  the  pawnbroker  (r)« 
N.  In  this  case  the  goods  had  been  stolen  from  the  plaintiff's  house 
and  pawned  with  defendant  by  a  person  who  had  been  tried  for  the 
felony,  and  acquitted  on  the  absence  of  a  material  witness.  A  pawn* 
broker  has  no  right  to  sell  unredeemed  pledges  («)  after  the  expira- 
tion of  a  year  from  the  time  the  goods  were  pledged,  if  the  original 
owner  tender  him  the  principal  and  interest  due.  A  pawnbrdcer, 
who,  in  taking  pledges,  omits  to  pursue  the  course  required  by  stat. 
40  Geo.  III.  c.  99,  s.  6,  acquires  no  property  in  the  pledges,  and 
cannot  maintain  a  lien  on  them  against  the  assignees  of  a  pawner 
who  afterwards  becomes  bankrupt  {t).  A  wharf,  even  in  London,  is 
not  a  market  overt  {u)  for  the  articles  bought  there.  A  person 
having  three  bills  of  exchange,  applied  to  a  country  banker,  with 
whom  he  had  not  had  any  previous  dealings,  to  give  for  them  a  Hll  on 
London  of  the  same  amount ;  this  bill  was  afterwards  dishonoured : 
it  was  holden  (:r),  that  as  there  was  a  complete  exchange  of  securi- 
ties, trover  woidd  not  lie  for  the  three  bills  of  exchange.  If  a 
tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his  servant  bj 
mistake  delivers  them  without  receiving  the  money,  he  may,  alter 
demand  and  refusal  to  deliver  or  pay,  bnng  trover  (y)  for  the  goods 
against  the  purchaser.  So  where  iron  was  to  be  delivered  under  a 
contract  that  certain  bills  outstanding  against  the  plaintiff  should  be 
taken  out  of  circulation,  and  after  part  of  the  iron  had  been  deli- 
vered, and  no  bills  had  been  taken  out  of  circulati<»i,  the  plaintiff* 
stopped  the  further  delivery,  and  brought  trover  for  what  had  been 
delivered ;  it  was  holden  (;s),  that  the  action  would  Ke.  If,  upon  an 
information  of  seizure,  the  goods  be  condemned,  no  action  will  liefer* 
them.  But  if  there  be  no  condenmation,  and  the  goods  were  no^ 
liaUe  to  be  seized,  trespass  or  trover  will  lie  against  the  officer  for 
them  (a).  But  by  stat.  3  &  4  Will.  IV.  c.  53,  s.  102,  if  the  judge 
certify  on  the  record,  that  there  was  a  probable  cause  for  such 
seizure,  then  the  plaintiff,  beside  his  ship  or  goods  so  seized,  or  the 
value  thereof,  shall  not  be  entitled  to  above  twopenee  damages,  nor 
to  any  costs  of  suit. 

Formerly,  if  goods  had  been  obtained  from  A.  by  fraud  (ft),  and 
pawned  to  B.  without  notice,  and  A.  prosecuted  the  oflbnder  to 
conviction,  and  got  possession  of  his  goods,  B.  might  maintain 
trover  for  them,  for  this  was  distinguishable  from  the  case  of  felony, 

(r)  P«cAcry.Ga;Mt,2Cui^.336,iu,  (y)  Per  JBai4Vf  J*f  2  B.  &  A.  329,  n. 

hotdBllenborough,  C.  J.  Ci)  Bithqp  t.  ShiUito,  2  B.  &  A.  329,  n. 

(s)  Walin's  y.  Smith,  5  B.  &  A.  439.  (a)  Tinkler   t.  Pooie,    3    WiU.  146 ; 

(0  ^mumm  t.  iVbrMMii,  5  Binch.  N.  5  Btor.  2057. 
C.  76.  W  Ptarkmr  t.  PeiirMt,  5  T.  R.  175.  Soe 

(«)  Wilkauon  t.  Kinf^,  2  Ccmpb.  385.  Irving  r.  MoHg,  7  Bingfa.  549,  tnd  Peer  ▼» 

Homblower  v.  Prtmd,  2  B.  &  A.  Hwmphrejf^  2  A.  &  E.  495 ;  aii#t,  p.  1SS0. 


(1) 


327. 


1874  TROVER. 

where  the  owner^s  right  of  restitution  was  given  by  positive  statute 
(21  Hen.  VIII.  c.  11) ;  but  this  statute  has  been  repealed  by  7  k 
8  Geo.  IV.  c.  27,  s.  1 ;  and  the  stat.  7  &  8  Geo.  I V.  c.  29,  s.  57, 
substitutes  other  enactments  as  to  restitution,  and  extends  them 
to  the  case  of  goods  obtained  by  fraud,  as  well  as  by  felony.  In 
the  foregoing  case  the  absolute  property  in  the  goods  was  obtained 
by  fraud ;  but  if  the  vendor  (c)  of  a  leasehold  estate  deliveiB  the 
conveyance  as  an  escrow  to  take  effect  on  payment  of  the  lesidiie 
of  the  purchase-money,  the  property  in  the  title-deeds  is  so  vested 
in  the  vendee,  that  the  vendor  obtaining  possession  of  them  and 
pawning  them,  confers  on  the  pawnee  no  right  to  detain  them  after 
tender  of  the  residue  of  the  purchase-money.  When  property  in 
land  passes  by  a  deed,  the  property  in  the  deed  passes  with  it{d). 
An  estate  was  conveyed  in  1803  by  J.  B.  to  W.  H.,  who  in  1812 
conveyed  it  to  A.  H.,  and  he  sold  it  in  1826  to  the  plaintiff.  The 
first  vendor  did  not  deliver  up  the  title-deeds.  In  1824  he  was 
sued  by  A.  H.,  the  then  owner  of  the  estate,  for  the  deeds,  and  a 
verdict  was  recovered  against  him,  but  the  judgment  was  not 
docquetted.  The  first  vendor  absconded,  and  in  1825  obtained  a 
sum  of  money  as  on  a  mortgage  of  the  estate  from  one  of  the  de- 
fendants, with  whom  he  deposited  the  deeds.  On  trover  broo^ 
in  1829,  after  demand  and  refusal;    it  was  holden(e),  that  the 

Slaintifi^,  being  the  legal  owner  of  the  estate,  might  recover  the 
eed  without  tendering  the  mortgage-money.  By  a  postnuptial 
contract,  B.  conveyed  to  plaintifis,  as  trustees  for  his  wife,  property, 
the  title-deeds  of  which  he  obtained  from  the  trustees,  and  aeposited 
with  the  defendants  as  a  security  for  money  advanced ;  it  was 
holden  (/),  that  the  plaintiffs  were  entitled  to  maintain  trover  for 
the  deeds ;  for  upon  the  deposit  the  defendant  acquired  no  more 
than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal  convey- 
ance, and  such  right  did  not  constitute  the  defendants  purchasers 
within  the  stat.  27  Eliz.  e.  4,  s.  2,  wliich  enacts,  "that  every  con- 
veyance of  land  made  for  the  intent  to  defraud  such  persons  as 
have  purchased  in  fee  simple,  fee  tail,  for  lives  or  years,  the  same 
land  so  formerly  conveyed,  shall  be  deemed  to  be  utterly  void." 
As  the  master  (^)  of  a  ship  has  no  general  authority  by  law,  in  the 
absence  of  his  employers,  to  sell  the  ship  intrusted  to  his  care,  but 
only  an  implied  authority  to  act  for  the  benefit  of  the  concern, 
exercising  a  sound  discretion,  such  as  the  o\iiier  himself  would 
exercise  if  he  were  upon  the  spot,  it  follows,  that  the  owner  of  a 
ship  may  recover  in  an  action  of  trover  the  value  of  the  same  from 
a  vendee  claiming  by  purchase  from  the  master,  unless  the  vendee 
can  show  that  the  ship  was  sold  by  the  master  under  such  an  urgent 

(c)  Hooper  \,Ranubottomf6  Taunt.  12.  (g)  Hayman  v.  MouUon,  Abbott,  p.  8, 

(d)  Lord  V.  Wardle,  3  Bingh.  N.  C.  680.  ed.  5th ;    and  5  Esp.  N.  P.  C.  65,  8.  C.  s 

(e)  Harrington  v.  Price  and  another^  3  Reid  v.  Darby,  10   East,  143,   dted  by 
B.  &  Ad.  170.  Parke,  B.,  in  Hunter  v.  Parker,  7  M.  & 

(/)  Kerriion  v.  Dorrien,  9  Bingh.  76.         W.  342 ;  ante,  p.  1232. 
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necessity  as  would  have  induced  the  owner  to  have  sold  the  ship  if 
he  had  been  present.  So  although  the  captain  of  a  ship  fina  it 
impossible  to  reach  his  port  of  destination,  he  has  not  any  implied 
authority,  as  the  agent  of  the  shippers,  to  sell  the  cai^o  for  their 
benefit  in  a  foreign  port  into  which  he  is  driven  ;  and  if  he  does  so, 
although  it  should  appear  that  he  acted  bond  fide  for  the  interest 
of  all  persons  concerned  in  the  adventure,  vet  such  sale  will  be 
considered  as  a  tortious  conversion,  for  which  the  ship-owner  is 
liable  (h) .  The  captain  of  a  ship  has  no  authority  to  sell  the  carffo, 
except  in  cases  of  absolute  necessity ;  and  therefore  where,  in  tne 
course  of  a  voyage  from  India,  the  ship  was  wrecked  off  the  Cape 
of  Good  Hope,  and  some  indigo,  which  was  part  of  the  cargo,  was 
saved,  and  the  same  was  there  sold  by  public  auction,  by  the  autho- 
rity of  the  captain,  acting  bond  fide  according  to  the  best  of  his 
judgment,  for  the  benefit  of  aU  persons  concerned,  but  the  jury 
found  that,  there  was  no  absolute  necessity  for  the  sale;  it  was 
holden  (»),  that  the  purchaser  at  such  sale  acauired  no  title,  and 
the  indigo  having  been  sent  to  this  country,  tne  original  owners 
were  held  entitled  to  recover  its  value.  As  to  the  master's  power 
to  hypothecate  his  cargo,  see  ante,  p.  1034,  n.  A.  entrusted  B. 
with  goods  to  sell  in  India  (A),  agreeing  to  take  back  from  B.  what 
he  should  not  be  able  to  sell,  and  allowing  him  what  he  should 
obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for  what  he 
could  get,  if  he  could  not  obtain  that  price.  B.,  not  having  been 
able  to  sell  the  goods  in  India  himself,  left  them  with  an  agent  to 
be  disposed  of  by  him,  directing  the  agent  to  remit  the  money  to 
him  (6.)  in  England.  It  was  holden,  that  A.  could  not  maintain 
trover  against  8.  for  the  goods.  Where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of  lading  to  the 
defendants,  who  thereupon  accepted  a  bill  for  him,  and  he,  at  the 
same  time,  directed  the  defendants  to  sell  the  goods  and  reimburse 
themselves  the  amount  of  the  bill  out  of  the  proceeds :  it  was 
holden  (/),  that  the  defendants,  having  sold  the  goods,  could  not 
be  sued  for  them  in  trover  by  the  original  owner.  It  seems,  that 
the  original  owner  might  have  maintained  an  action  for  money  had 
and  received  for  the  proceeds,  and  that  the  defendants  could  not 
have  retained  the  amount  of  the  money  advanced  to  the  factor. 
Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress  (m) ; 
the  statute  11  Geo.  II.  c.  19,  s.  19,  having  declared  that  the  party 
selling  should  not  be  deemed  a  trespasser  ab  initio^  and  having 
riven  an  action  on  the  case  to  the  party  grieved  by  such  sale.  But 
if  a  party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful 

(A)  Van  Omeron  v.  Dowiek,  2  Campb.  438. 
42.  (0  StUmeldr,  Holden  mulotherif  4  B. 

(0  Freeman  and  another  v.  The  Baet  &  U.  5. 
Hdia  Company,  5  B.  &  A.  617.  (m)  ITa/tece  ▼.  King,  1  H.  BL 13. 

{k)  Bromley  v.  Coxwell,  2  Bos.  &  Pal. 


»  trover  «in  hehj  the  WMMncea  or  a  banlcmpt  i^ 
(•),  wbii  adh  goods  to  miiaj  an  invalid  ss  well  ma  •  n^ 


IL  ii^  mitm  mmd  mgtitut  mAmi  TWnw  may  be  wtaimtamed. 
OsM.  jotBt-teaaat,  or  teoaat  in  eoouiKMi,  or  urc«ner.  cannot  briq; 
tiover  Jgkimt  his  eompoirion  far  goods  mnuiiuig  id  his  poffleama^ 
^M^t™  the  pooBuwioo  of  one  is  the  poeaesEioo  of  both ;  if  tnnv 
be  hrvtmbt,  the  ioini  teoaoiey,  !cc.  is  good  evidence  upon  tlie  iJai 
of  Not  Guilty  (j>).  Upon  this  prininple  it  wxa  holden  (9),  thatA^ 
a  membi^r  uf  an  amicaUe  society,  who  hail  been  I'Dtn^ted  with  a 
box,  ooatunii^  the  sums  of  money  subscribed,  and  «^s  bound  In 
^~~il  to  luep  it  flafely,  could  not  maint&in  trover  against  B.,  ituothtf 
nber  of  the  sane  society,  and  a  slnmger,  in  a  case  where  It.  had 
gf^  poBBeaakiP  of  the  box,  carried  it  atvay,  and  delivered  it  to  the 
rtiSBger;  Butler,  J.,  oteerrinz.  that  it  was  admitted,  that  one  of 
tihe  defeodaots  was  a  member  tu  th«  society,  and,  conse<iueiith',  had 
a  general  property  in  the  box  ;  that  a  special  pnijicrty  confd  Bol 
gm  a  r^hi  in  this  action  against  a  general  propert) .  The  cmU^ 
ouIt  w^  committed  to  the  plaintiff,  the  property  remained  in  tlu 
■one^.  Af^er  an  act  of  bankruptcy  committed  by  one  of  twxi  part- 
~""8  (r),  joint  efiects  w*re  sent  away,  which  came  to  the  defendant's 
s;  then  the  solvent  partner  <Iied,  leaving  the  defeoda&t  Im 
executor,  and  afterwards  a  commis^on  of  bankrupt  vrss  talieii  out 
agaiiiiit  the  sutriviii^'  f^artner.  and  his  estate  assigned  to  the  plai'utiffe; 
ic  was  holdcn,  that  they  were  tenants  in  common  with  the  solrat 
partner,  and  after  his  decease,  with  his  representatives,  by  relatioD 
from  the  act  of  bankruptcy ;  and,  consequently,  conld  not  mainf^jn 
trover  against  the  defendant,  claiming  under  such  solvent  partner. 
After  an  act  of  bankruptcy,  committed  by  one  of  two  partners  (<), 
the  other  delivered  goods,  part  of  their  joint  property,  to  a  eredittr, 
for  a  joint  debt,  and  died,  and  aflemards  a  commisuon  issoed 
against  the  sun-iving  partner ;  it  was  holdrai,  that  this  was  in  sub- 
stance the  same  with  the  preceding  case ;  that  the  creditor,  by  virtae 
of  such  deliver}'  by  the  solvent  partner,  became  tenant  in  common 
of  the  goods  with  the  assignees  of  the  bankrupt  by  relation  from  the 
act  of  bankruptcy,  which  was  in  the  lifetime  of  the  solvent  partntf, 

fm)  SAip«ic»».  BIii«»«r<f.6T-R.B98.  1  T.  E.  6S8, 

(a)   Slrad\.Giuci)iffne,eliam.b27.  (r)  SmilH  and  tiktrr,  Attifntm,  Irr    t 

(p)  'l  Leon.  220,  case  278.     See  Stam-  Stakn,  1  Bait,  363.  Sec  Hmg  t  nUlw. 

lUfft    T.   Hardvicit,  2  Cr.  M.  &  R.  I  :  2  Moore.  (C.  P.)  122.                             ^^ 

S  Tjnr.  5S1,  poll,  uuder  til.  "  Plea,"  )i.  {1)  SiitkmM4oHtrt,Attifm^  in.,y. 

ISai.HDM  Ihe  new  rules.  OnWf,  1  Eul,  368.  "--  "        J  1  n  (1  lijf, 

(j)  Holliday    v.    Camtell   and    Whilt,  amte,  til,  ■'  Pwtnere,"  p.  11*5. 
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and,  coosequently,  that  the  assignees  oould  not  mamtain  trover 
against  such  creditor.  If  one  tenant  in  common  merely  takes  the 
thing  in  common  out  of  the  possession  of  his  companion^  and  carries 
it  away,  there  no  action  lies  by  the  other  tenant  in  common  (O9 
but  if  he  destroy  the  thing  in  common,  the  other  may  bring  trespass 
or  trover.  As  (u)  where  it  appeared  that  one  tenant  in  common  of 
a  ship  had  forcibly  taken  it  out  of  the  possession  of  his  companion, 
and  secreted  it  from  him,  so  that  he  knew  not  where  it  was  carried, 
and  changed  the  name  of  it,  and  it  afterwards  got  into  the  hands  of 
a  third  person,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost, 
Lord  King^  C.  J.,  left  it  to  the  jury,  whether,  under  the  circum- 
stances, the  destruction  was  not  by  the  defendant's  (the  tenant  in 
conunon)  means ;  and  the  jury  finding  in  the  affirmative,  the  court, 
on  motion  for  a  new  trial,  approving  of  the  chief  justice^s  direction, 
refused  to  set  aside  the  verdict  (7).  The  preceding  case  proceeded 
upon  the  principle  that  there  was  a  destruction  of  Uie  subject-matter ; 
and  it  is  now  established,  that  one  tenant  in  common  cannot  recover 
for  a  chattel  in  trover  against  his  companion,  without  first  proving 
a  destruction  of  the  chattel,  or  something  that  is  equival^it  to  it. 
Hence,  where  one  of  two  tenants  in  common  of  a  whale,  cut  it  up 
and  expressed  the  oil ;  it  was  holden  (x),  that  such  alteration  in  the 
form  of  the  property  did  not  amount  to  a  tortious  conversion,  so  as  to 
enable  the  companion  to  maintain  trover ;  for  the  act  doae  was  an 
application  of  the  whale  to  the  only  purpose  which  could  make  it 
profitable  to  the  owners,  and  tended  to  preserve  it  instead  of  destroy- 
ing it,  which  one  tenant  in  common  was  clearly  entitled  to  do ;  and 
as  the  parties  were  clearly  tenants  in  common  of  the  whale,  they 
became  tenants  in  common  of  the  produce,  after  it  was  converted 
into  oil.  N.  It  was  admitted  in  this  case,  that  the  taking  by  the 
defendant,  and  the  refusal  to  deliver  on  demand  made,  was  not  any 
misfeasance  in  a  tenant  in  common,  and  did  not  give  a  right  of 
action.  See  Cubitt  v.  Porter,  8  B.  &  C.  257  (y) ;  where  it  was 
holden,  that  where  an  ancient  wall  was  pulled  down  by  one  of  two 
tenants  in  common  with  the  intention  of  rebuilding  it,  and  a  new 
wall  was  built  of  a  greater  height  than  the  old  one,  this  was  not 

(0  Brammel  v.  Jones^  B.  R.  T.  22  Geo.  and  Farrar  t.  Benoiek,  1  M.  &  W.  688. 
III.,  MS.  (j?)  Fenningi  v.  Lord  OrenmUe,  1  Taunt. 

(tt)  Bamarditton  v.  Chapman,  C.  B.  Hil.  24 1 . 
T.  1  Geo.  1.,  cited  firom  Ld.  C.  J.  King's  (y)  Recogniaed  in  Bradb€€  t.  ChrUf» 

MS.,  in  Hmlh  t.  Httbbard,  A  East,  121.  H9tpUal,  4  M.  &  Gr.  714. 
See  Barton  v.  WUUamt,  5  B.  &  A.  395, 


(7)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is  only  a 
part  owner,  in  exclusion  of  the  right  of  another,  who  is  tenant  in  common 
with  him,  is  not  equivalent  to  the  destruction  of  the  subject-matter, 
mediately  or  immediately,  so  as  to  enable  his  co-tenant  to  maintain  trover 
against  him  for  it,  4  East,  1 10.     See  also  Chaves  v.  Sawyer,  T.  Raym.  15. 
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such  a  total  destruction  of  the  wall  as  to  enable  one  of  the  tenints 
in  common  to  maintain  trespass  against  the  other.  The  role  that 
one  tenant  in  common  cannot  bring  trover  affainst  his  companioo, 
holds  only  in  those  cases  where  the  law  considers  the  poaseasioa  of 
one  to  be  the  possession  of  both.  Hence  (2%  where  A.  is  tenant  in 
fee  of  one  fourth  part  of  an  estate,  and  B.  tenant  in  common  witk 
him,  of  the  other  three  parts, /or  a  term  ofyearSj  without  impeadh 
ment  of  waste,  if  A.  cut  down  any  trees,  and  B.  take  them  awaj, 
A.  may  maintain  trover ;  for  though  B.,  being  dispunishable  of 
waste,  might  cut  down  what  trees  he  would,  yet  trees  having  an 
inheritable  quality,  and  B.  not  having  any  interest  in  the  inherit- 
ance, he  cannot  take  the  trees  when  felled  by  him  who  has  the 
inheritance,  and,  consequently,  his  possession,  being  tortious,  cannot 
be  said  to  be  the  possession  of  the  other.  It  is  to  be  observed  abo, 
that  if  one  joint-tenant,  &c.  bring  trover,  without  his  companion, 
against  a  stranger ^  the  defendant  cannot  give  the  joint-tenancy,  fcc 
in  evidence  on  the  general  issue^  so  as  to  bar  the  plaintiff  of  Ub 
action,  but  only  to  prevent  him  from  recovering  any  more  than  Ub 
own  share  in  the  value  of  the  property  in  (question  (a)  ;  for  it  is  a 
general  rule,  that  the  defendant  can  avail  hunself  of  an  objection  of 
this  sort,  viz.  that  all  the  part  owners  in  a  chattel  have  not  joimd 
in  an  action  of  trespass  or  torty  brought  in  respect  of  such  chattd, 
by  a  plea  in  abatement  only  (b)  ;  and  if  one  of  two  part  owners  of 
a  chattel  sue  alone  for  a  tort,  and  the  defendant  do  not  plead  in 
abate^ient,  the  other  part  owner  may  afterwards  sue  alone,  and  the 
defendant  cannot  plead  in  abatement  of  such  action  (c).  Trover 
will  lie  against  a  corporation  (d). 


III.  The  Declaration,  p.  1378 ;  Plea,  and  herein  of  the  New  Rules, 
p.  1380  ;  Defence^  and  herein  of  the  Doctrine  of  Liens,  p. 
1382 ;  Evidence,  p,  1390  ;  Of  staying  the  Proceedings,  p. 
1395;  Damages,  p.  1395;  Costs,  p,  1396;  Judgment,  p. 
1396. 

Venue, — This  is  a  transitory  action,  and  the  venue  may  be  laid  in 
any  county  {e).  The  declaration  states,  that  the  plaintiff  was  lawfiillv 
possessed  of  the  goods  in  question,  as  of  his  proper  goods  and  chat- 

(jr)   West   V.  Pasmore,  at  Exeter,   per  (c)  Sedgworth  v.  Overend,  7  T.  R,  279. 

Turton,  J.,  Salk.  MS.;  Bull.  N.  P.  35.  (d)  VarboroughY.  The Bmk o/BngUnd, 

(a)  Nelihorpe  v.  Farrington,    2    Lev.       1 6  East,  6 ;  recognized  in /2c>^.  t. 


113;  adm.  in  BamardUton  v.  Chapman,       ham  and    Oloucesier  Railway,  3  Q.  B 
C.  B.,  H.  T.  1  Geo.  I.,  cited  in  4  East,  121.       223  ;  2  G.  &  D.  236. 
(b)  Bloxam  v.  Hubbard,  5  East,  420.  {e)  Broum  v.  Hedges,  Salk.  290. 
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tels  (8),  and  that,  being  so  possessed,  he  casually  lost  them^  and 
that  they  came  to  the  hands  and  possession  of  the  defendant,  by 
finding,  who  afterwards  (9)  converted  (10)  them  to  his  own  use. 

The  goods  in  question  should  be  described  with  such  convenient 
certainty,  that  the  jury  may  know  what  is  meant ;  but  in  this  action 
the  same  accuracy  and  precision  are  not  required  as  in  the  action  of 
detinue,  which  is  for  the  recovery  of  the  things  themselves  in  specie, 
if  to  be  had.  Hence,  a  declaration  in  trover  for  twenty  ounces  of 
cloves  and  maco(/),  ten  pair  of  curtains  and  valance  (a);  for  a 
parcel  of  diamonds  (A)  ;  for  the  furniture,  apparel,  &c.  belonging  to 
such  a  ship  (i) ;  has  been  holden  good. 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which 
the  goods  came  to  the  hands  of  the  defendant  is  only  inducement  (A), 
and  therefore,  the  plaintiff  may  declare  that  the  goods  came  to  the 
possession  of  the  defendant  generally  or  specially,  by  finding,  (though 
the  defendant  came  to  the  goods  by  delivery)  (/),  or  that  the  defen- 
dant fraudulently,  at  cards,  won  money  of  the  plaintiff  from  the  wife 
of  the  plaintiff (m). 

This  is  the  substiince  of  the  declaration  in  common  cases.  Where 
the  action  is  brought  by  an  executor,  administrator,  or  the  assignees 
of  a  bankrupt,  the  character  in  which  the  parties  sue  must  of  course 
appear  on  the  face  of  the  declaration.  Care  must  be  taken  to  state 
the  possession  to  be  in  the  person  to  whom  the  property  belongs. 
In  an  action  of  trover  by  the  assignee  of  bankrupt  partners  (»),  tite 
declaration  consisted  of  one  count  only,  in  which  the  possession  was 
stated  to  be  in  the  partners.  It  appeared  in  evidence,  that  the 
greater  part  of  the  goods  in  question  belonged  to  one  of  the  part- 
ners only,  before  the  commencement  of  the  partnership,  and  had 

(/)  Hartford  v.  Jonei,  Salk.  654.  (0  2  BuUtr.  313,  per  Coke,  C.  J. 

(a)  Taylor  v.  WelU,  2  Sannd.  74.  (m)  Vid.  Ent.  265. 

(A)  White  y,  Graham,  Str.  827;   Lord  (n)  Cock,  Aeeignee  qf  Kent  and  Pern- 

Rajm.  1530.  berton,  v.  Tunno,  London  Sittings  after 

ft)  Nightingale  v.  Bridges,  Carth.  131.  H.  T.  41  Geo.  III.,  B.  R. ;  Kenyan,  C.  J., 


i: 


i)  leaaci  v.  Clark,  2  Balstr.  306.  MSS. 


(8)  The  omission  of  the  words  "as  of  his  proper  goods/'  is  cured  by 
verdict,  Jones  v.  Winkworth,  Hardr.  Ill;  but  fatal  after  a  judgment  by 
default.     Swallow  v.  AyncliJ",  B.  R.,  M.  2  Geo.  II.,  MSS. 

(9)  In  the  declaration  the  conversion  was  laid,  under  a  scilicet,  to  be  on 
a  day  before  the  trover.*  Upon  motion  in  arrest  of  judgment,  the  decla- 
ration was  holden  to  be  good^  for  the  poatea  convertit  is  sufficient^  and  the 
scilicet  is  void. 

(10)  Though  it  be  necessary  to  allege  a  day  and  place  of  conversion^f 
^et  as  it  is  a  transitory  action,  the  conversion  may  be  laid  here,  and  proved 
m  Ireland.^ 

*  Teemond  ▼.  Johnson,  Cro.  Jac.  428. 
t  Hubbard's  case,  Cro.  Eliz.  78. 
X  Brown  v.  Hedges,  Salk.  290. 
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norer  been  brou^t  into  tho  partaerafaip  fund.  It  was  proved,  that 
tfae  residue  of  the  goods  was  part  of  the  joint  estate.  Per  KeagoB. 
C.  J.  The  plaintiff  under  this  declaratioo  is  entitled  to  recover  the 
vahie  of  saoh  goods  only  as  bare  been  proved  to  belong  to  both  iKe 
partners  as  partDere.  Had  there  been  a  count  in  the  dccUntJoo, 
Stating  tlie  posse^on  of  the  as»gnec.  as  this  was  a  joint  ronimi»- 
sion,  and  the  assignment  nndersuch  conunission  (lasees  lioth  srpanli.' 
and  joint  effects  (o),  the  whole  might  have  been  reeovenHl ;  ae  it  is, 
the  verdict  must  be  for  that  part  ool}'  which  has  been  proved  to  be 
tlio  propertv  of  the  partners.  The  Jury  found  a  verdict  accordii^r. 
In  trover  by  husband  and  uife,  the  declaration  ought  not  to  allQI^ 
the  {Kiaeo.Bsion  in  them  both  (/>),  nor  state  the  damage  to  bare 
accrued  to  thejii  both  (ij) :  for  tbe  law  transfere,  in  point  of  oimet- 
nhip,  the  whole  interest  to  the  htisband.  If  trover  bo  broiu^ 
against  husband  and  nifo,  aod  it  is  alleged  in  the  declaration  tlmt 
luej  converted  the  goods  to  their  own  use,  formerly  the  jadgmeait 
might  have  been  arrested  (r)  or  reversed  {»)  on  writ  of  error,  fant 
the  law  Ls  otherwise  now  {t).  So  in  trespass  (a)  against  baron  and 
feme  for  entering  a  house,  and  taking  goods,  the  declaration  iclat«d, 
that  the_T  converted  the  goods  to  their  own  use :  on  motion  in  aireet 
of  judgment,  the  declaration  was  holden  good  ;  for  the  convemcQtn 
this  case  is  not  the  gist  of  the  action :  and  the  action  being  tnaia- 
tainable  for  entering  the  house  and  taking  the  goods,  the  conrt  wUl 
intend  that  the  damages  irere  given  for  those  treapasees  onlj.  It 
seems  (x),  as  the  conversion  is  a  tort,  that  the  wife  may  be  charged 
with  it  in  the  same  manner  as  with  a  trespass ;  that  is,  the  declara- 
tion may  state,  that  the  husband  and  wife  converted  the  goods, 
omitting  the  words,  to  their  own  use. 

Piea,  and  herein  of  the  New  Rules. 

The  general  issue  in  this  action  is  Not  Guilty.  By  R.  G.  H.  T. 
4  Will.  IV.  4,  1,  in  an  action  for  converting  tbe  plaintiff's 
goods,  the  plea  of  not  guilty  shall  operate  as  a  denial  of^tbe  eoit- 
vcrsion  only,  and  not  of  the  plaintifT's  title  to  the  goods;  and  bj 
4,  2,  all  matters  in  confession  and  avoidance  shall  be  pleaded 
specially  as  in  actions  of  assumpsit.  Evidence  of  lien  is  not  admi^ 
sible  under  the  general  issue  (y) ;  for  that  plea,  by  the  new  rules, 
denies  the  conversion  only,  and  admits  the  title  of  the  [4ain1i^ 
whicli  consists  of  the  right  of  property  and  right  of  posseasioi),  at 
the  time  of  conversion ;  whereas  a  lien  is  incoosisteDt  with  and  ne- 
gatives the  plaintiff's  right  of  possession.     Since  the  new  rules,  a 

(o)  Exp.  Coot,  2  P.  Wms.  500.    See  recognized  in  Vhu  t.  Itmmhtt,  4  FMi 

■lao  4  Durr.  2176,  S.  P.,  per  Lord  Mow-  N.  C.  101  ;  5  Sc.  359. 
1iad,C.i.  {u)  StmUty    v.   Stifyot,   Str.    1M4| 

(p)  Per  i'elnirtiM,  J.,  Yelv.  ie&.  Aadr.  242,  S.  C. ;  PsUm  *.  Poteo-,  BoO. 

(j)  Salk.  lU.  N.  P.  46,  S.  P. 

M  Hhtmf^.  Hamphryt.Cta.Cii.lhi.  {x)  -Dra^in- v.  fWiet.Tetv.  165  ;  .^ata., 

(«)  Be<r!/v,A'OTy<,Cro.Jiic.G61;  Perry  1  Vent.  24. 
T.Z>ijs»,  Cro.  Car.  494,S,  P.  (y)    ITWe  *.  TVa/.  *  P.  i  D.  «!    H 

(f)  Ktyworlh  t.  Hill,  3  B.  &  A.  SSS,  A.  &  E.  106. 
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defendant  who  pleads  not  guilty  alone  in  an  action  of  trover  (jzr), 
admits  thereby  that  the  plaintiff  has  some  property  in  the  goods, 
in  respect  of  which  he  would  be  entitled  to  recover  against  the 
defendant ;  but  such  admission  does  not  preclude  Uie  defendant  from 
showing  that  he  is  tenant  in  common  with  the  plaintiff;  if,  how- 
ever, there  has  been  a  conversion  in  fact^  as  by  seizure  and  sale,  he 
must  justify  such  conversion  specially  by  way  of  confession  and 
avoidance ;  and  he  cannot,  under  the  plea  of  not  guilty,  show  that  he 
WHS  justified,  as  tenant  in  conunon  with  the  plaintiff,  in  committing 
the  conversion  in  fact.  The  conversion  (a)  which  is  put  in  issue  by 
the  plea  of  not  guilty,  since  the  new  rules,  is  a  conversion  in  fact, 
and  not  merely  a  wroi^^ul  conversion ;  and  wherever  there  has  been 
a  conversion  in  fact,  and  the  defendant  insists  that  such  conversion 
was  lawful,  he  must  confess  and  avoid  it,  by  pleading  specially  the 
right  or  title  by  which  he  was  justified  in  the  conversion  ;  for  the 
plea  (b)  of  not  guilty  puts  in  issue  the  conversion  in  fact  only,  and 
not  the  legality  of  the  conversion.  Under  the  plea  of  not  guilty, 
the  defendant  cannot  set  up  an  absolute  property  in  himself  m  the 
chattel  by  sale  from  the  plaintiff (c),  althougn  ihe  only  evidence  of 
a  conversion  is  a  demand  and  refusal. 

Where  the  plaintiff  in  trover  (c{)  claims  under  a  sale,  the  defen- 
dant, under  a  plea  that  the  goods  are  not  the  plaintiff's  property, 
cannot  show  the  sale  to  have  been  fraudulent ;  the  fittud  must  be 
pleaded  specially.  A  party  who  negligently  or  culpably  stands  by 
and  allows  another  to  contract  on  the  faith  and  understanding  of  a 
fact  which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in 
an  action  against  the  person  whom  he  has  himself  assisted  in  de- 
ceiving ;  and  this  defence  is  admissible  on  the  plea  of  not  possessed 
as  of  nis  own  property  («).  The  plea(/)  of  no  property  in  the 
plaintiff,  means  no  property  as  against  the  defendaoit,  and  puts  in 
issue  the  right  of  the  plamtiff  to  the  possession  of  the  goods  as 
against  the  defendant  at  the  time  of  the  conversion ;  therefore,  in 
an  action  {g)  of  trover  against  assignees  of  a  bankrupt,  this  plea  lets 
in  evidence  that  the  goods  were,  at  the  time  of  the  bankruptcy, 
within  the  order  and  disposition  of  the  bankrupt  as  reputed  owner, 
and  that  the  defendants  as  assignees  sold  the  goods.  A  lien  may  be 
given  in  evidence  under  the  plea  that  the  plamtiff  was  not  lawfully 
possessed  (A). 


(#)  Stmtemre  v.  Hardwiek,  2  Cr.  M.  & 
B.  1 ;  5  Tyr.  551.  And  lee  Farrwr  v. 
BuwUk,  1  M.  &W.682;  Vemon^.  Ship- 
foily  2  M.  ft  W^*  13* 

[a)  Sianeliffe  v.  Hardwiekf  ubi  tup. 

[b)  Per  Coleridge,  J.,  in  Weedimg  v. 
Aldrieh,  9  A.  &  £.  866,  on  the  Authority 
of  Sianel^e  t.  Hardwiek, 

(c)  Barton  v.  Brown,  5  M.  ft  W.  298. 

(d)  HowU  y.  White,  1 M.  &  Rob.  400. 
(0  Qregg  y.  WellM,  10  A.  &  £.  90; 

2  P.  &  D.  296,  recosnizing  Piekmrd  v. 


i; 


8ear9,6  A.  ft  E.  469;  2  Ner.  &  P.  4S8. 

(/)  Nieolh  v.  Batiard^  2  Cr.  IL  ft  R. 
659 ;  1  Tyr.  ft  G.  156. 

{g)  laaac  v.  Behher,  5  M.  ft  W.  IS9, 
recognizing  Owen  t.  Knight,  4  Blngh. 
N.  C.  54 ;  5  ScoU,  807. 

(h)  Owen  T.  Knight,  4  Bingh.  N.  C.  54 ; 
5  Sc.  307  ;  Brandao  t.  Bamett,  2  Scott'i 
N.  R.  96;  IM.  ftGr;908;  i9.  C.  7  SooU'i 
N.R.328.  See  Jbbfoii T. .Ffarat//,  12 M. ft 
W.  683;  1  DowL  ft  Lowndes,  576 ;  Barme- 
weU  y.  WUliwm,  8  Scott's  N.  R.  120. 
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The  defendant  may  plead  the  Statute  of  LimitatkniB  (t),  vur.  thit 
the  cause  of  action  did  not  accrue  at  any  time  within  six  jean  next 
before  the  commencement  of  the  phuntiflTs  action.  AVIiere  the  plea 
was,  that  the  cause  of  action  did  not  accrue  within  six  years  next 
before  the  exhibiting  of  the  plaintifTs  bill,  and  the  dechirmtion  wis 
filed  generally  as  of  Michaelmas  Term ;  it  was  holden  (A),  that  de- 
fendant might  give  evidence  of  the  time  when  it  was  acUially  filed, 
in  order  to  support  the  aUegation  in  his  plea.  The  statute  is  a  bar 
to  an  action  commenced  more  than  six  years  after  the  conT^sioD  (1), 
although  the  plaintiff  did  not  know  of  the  cimYersion  until  witUi 
that  period,  the  defendant  not  having  practised  any  firaud  to  pre?eiik 
the  plaintiff  from  obtaining  that  knowledge  at  an  earlier  period. 
Where  an  executor,  severd  years  before,  had  left  some  goods  in 
the  house,  by  the  consent  of  the  heir  (m),  who  used  them  aftetwaiJa, 
and  within  six  years  of  the  action  brought,  the  executor  demanded 
the  goods,  and  the  heir  refused  to  deliver  them,  whereupon  troicr 
was  brought  and  the  Statute  of  Limitations  pleaded ;  it  was  hoUoi, 
that  the  user  before  the  demand  was  neither  a  conversion,  nor  anj 
evidence  of  it ;  for  it  was  with  the  consent  of  the  executor  imtfl 
that  time:  and  the  demand  being  within  six  years,  the  relbnl, 
which  ensued  it,  and  which  was  the  only  evidence  of  a  conversion  in 
the  case,  was  within  the  six  years ;  and  if  a  trover  be  before  the  ox 
years,  and  a  conversion  after,  the  statute  cannot  be  pleaded.  Bank- 
ruptcy of  the  defendant,  after  the  cause  of  action  accrued,  camioi 
be  pleaded,  because  the  damages  in  trover  are  uncertain  (»). 


Defence^  and  herein  of  the  Doctrine  of 

The  most  usual  defence  to  this  action  is,  that  the  defendant  has 
a  Hen  (o)  on  the  goods,  or  a  right  to  detain  them.  It  ^-ill  be 
proper,  therefore,  to  inquire  under  what  circumstances  a  party  may 
insist  on  this  defence.  There  are  two  species  of  liens  known  to  the 
law,  namely,  particular  liens  and  general  liens  (j^).  Particular 
liens  are,  where  persons  claim  a  right  to  retain  goods,  in  respect  of 
labour  or  money  expended  on  such  goods,  and  these  liens  are 
favoured  in  law.  General  liens  are  clamied  in  respect  of  a  general 
balance  of  account ;  and  these  are  founded  on  express  agreement, 
or  are  raised  by  implication  of  law,  from  the  usage  of  trade,  or  from 
the  course  of  dealing  between  the  parties,  whence  it  may  be 
inferred,  that  the  contract  in  question  was  made  with  reference  to 
their  usual  course  of  dealing.  By  the  common  law,  where  a  party 
is  obliged  to  receive  goods,  he  is  also  entitled  to  retain  them  for  h^ 


t)  21  Jac.  I.  c.  16.  4  Nev.  &  M.  611. 

k)  Granger  v.  Oeorgef  5  B.  &  C.  149.  (»)  Parker  v.  Norton,  6  T.  R,  695. 


(0  /*•  (®)  As  *o  ^^*t  plea  alien  may  be  girei 

(m)   Wortley  Montague  v.  Lord  Sand-  in  eyidence  under,  see  oii/e,  p.  1380. 

mehf  7  Mod.  99,  cited  by  Lawrence,  J.,  (p)  Per  Heath,  J.,  3  Bos,  &  PuL  494; 

in   Topham  v.  Braddiek,   1  Taunt.  577.  andper/r<pny(m,C.  J.,1  Esp.  N.  P.  C.  109; 

See  Philpott  v.  Kelley,  3  A.  &  £.  106;  per  Lord  Mantfield,  C.  J.,  4  Burr.  2221. 
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indemnity  (11).  Upon  this  principle,  it  has  been  holden,  that  com- 
mon carriers  (9)  (12)  and  innkeepers  (13)  have  a  particular  lien  on 
the  goods  intrusted  to  their  care.  In  like  manner,  millers  have  a 
particular  lien  on  the  produce  of  com,  which  they  have  ground,  for 
the  price  of  grinding  (r).  So  a  shipwright  (<)  has  a  hen  upon  a 
ship  for  repairs.  A  person  (<),  who  by  his  own  labour  preserves 
goods,  which  the  owner,  or  those  entrusted  with  the  care  of  them, 
have  either  abandoned  in  distress  at  sea^  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  common  law  of  England  to  retain  the 
possession  of  the  goods  saved,  until  a  proper  compensation  is  made 
to  him  for  his  trouble  (tc).  The  reason  of  this  rule  is  obvious ; 
goods  carried  by  sea  are  necessarily  and  unavoidably  exposed  to  the 
perils  which  storms,  tempests,  and  accidents  (:r),  (far  beyond  the 
reach  of  human  foresight  to  prevent,)  are  hourly  creating,  and 
against  which  it  too  often  happens,  that  the  greatest  diligence,  and 
the  most  strenuous  exertions  of  the  mariner,  cannot  protect  them. 
When  goods  are  thus  in  imminent  danger  of  being  lost,  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them,  that 
they  are  saved.  Principles  of  public  policy  dictate  to  civilized  and 
commercial  countries,  not  only  the  propriety,  but  even  the  absolute 
necessity,  of  establishing  a  liberal  recompence  for  the  encourage- 
ment of  those  who  engage  in  so  dangerous  a  service. 

There  cannot  be  any  lien,  unless  there  is  possession.  The  defen- 
dant was  the  owner  of  a  ship,  B.  was  the  charterer,  and  for  one  sum. 
of  2100/.,  to  be  paid  by  bills  at  different  periods,  B.  was  to  have  the 
use  of  the  ship  for  the  voyage  out  to  the  Cape  of  Good  Hope  and 
home  to  London.  A  quantity  of  goods  belonging  to  B.  formed  part; 
of  the  homeward  cargo.  B.  having  become  a  bankrupt  shortly  before 
the  vessel  left  the  Cape  on  her  homeward  voyage,  the  defendant,  oa 

(9)  Skinner  v.  UpthaWf  Ld.  Raym.  752.  bott,  398,  5th  ed. 
?r)  Ejrp,  Oekinden,  1  Atk.  235.  (u)  See  stat.  26  Geo.  II.  c.  19,  s.  5. 

(t)  Franklin  y.  Hosier,  4  B.  &A.341.  (s)  NichoUon  v.  Chapman,  2  H.  BL 

(0  Per  Holt,   C.  J.,    in   Hartfort  v.  254. 
Jones,  Lord  Raym.  393  ;   Salk.  654 ;  Ab- 


(11)  It  was  said  by  Ryder,  C.  J.^  delivering  the  opinion  of  the  court 
in  Brenan  v.  Currint,  T.  28  &  29  Geo.  II.,  B.  R.,  MSS.,  that  he  had 
not  found  it  laid  down  as  a  general  rule^  that  the  remedy  by  retainer 
was  co-extensive  with  the  obligation  to  receive  goods.  But  see  Lord 
Raym.  867. 

(12)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  "Carriers/'  Sect» 
III.  p.  425,  and  Rush/orth  v.  Hadfield,  7  East,  224. 

(13)  An  innkeeper  cannot  detain  the  person*  of  his  guest,  or  take  off 
his  clothes  to  secure  payment  of  his  bill.  See  further  on  the  subject  of 
innkeepers,  j)o«^,  p.  1386,  7. 

*  Sunbolfy.Aiford,  3  M.  &  W.  248. 
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her  arrival  at  the  port  of  London,  seized  B.^8  goods.  The  pUntiflh, 
the  assignees  of  B.,  demanded  the  goods,  and  tendered  a  sum  of 
money,  but  not  equal  in  amount  to  that  in  respect  of  which  the 
defendant  claimed  a  lien  on  the  goods.  But  the  court  were  of 
opinion  (9),  that  the  defendant  was  not  entitled  to  anj  lien :  for  B., 
the  bankrupt,  was  the  owner  of  the  ship  for  the  vo^^age;  thst  harii^ 
pat  his  own  goods  on  board  his  own  ship,  the  master  and  eieir 
ought  to  have  obeyed  him  until  the  voyage  was  ended,  winch  wis 
not  until  a  full  delivery  was  made  of  the  goods ;  and  until  that  time 
possession  of  the  ship  did  not  revert  to  the  defendant.  Bet  a 
master  of  a  vessel  (z)  being  turned  out  of  poeseeskm,  upon  the 
vessel's  being  captured,  does  not  deprive  him  of  his  lien  for  Ae 
freight,  in  case  of  her  recapture. 

As  to  general  liens,  it  has  been  determined,  that  the  attonuee 
and  solicitors  of  the  different  courts  have  a  lien  on  all  papas 
remaining  in  their  hands,  and  judgments  recovered,  for  tneir 
costs  (a)  (15).  An  attorney  has  a  lien  for  his  general  balance  on 
papers  of  his  clients,  which  come  to  his  hands  in  the  course  of  hii 
professional  employment ;  therefore,  where  C.  gave  his  attorney  a 
«)ecific  sum  for  the  purpose  of  satisfying  a  debt  for  which  an  execu- 
tion had  issued  against  his  goods  at  the  suit  of  B.,  and  the  attorney 
paid  the  money  to  B.,  who  thereupon  delivered  to  him  a  lease  whid 
had  been  deposited  by  C.  with  B.  as  a  security  for  the  debt ;  it  was 
holden  (ft),  that  the  attorney  had  a  lien  on  it  for  his  general  JM^lftiwy 

Huiton  y.  Bragg ,  7  Taunt.  14.  (a)  MiteheU  y.  Oi^eld^  4  T.  R.  123. 

Exp.  Cheeiman,  re  Welfltt,  2  Eden,  \b)  Stevenson  y.  BlaMoek,  1  M.  &  S. 

C.  T.  N.  181.  536. 


s 


(15)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease  for 
years,  and  the  writings  were  left  in  the  hands  of  B.,  an  attorney,  to  draw 
an  assignment  of  the  lease ;  B.  drew  the  assignment,  and  it  was  sealed, 
but  B.  refused  to  deliver  it,  until  A.  paid  for  the  drawing,  &c. ;  upon 
which  A.  brought  trover  against  B.  for  the  deed :  Holt,  C.  J.,  held,  toat 
the  action  would  lie ;  because  B.  might  have  an  action  for  what  he  de- 
served, but  that  he  could  not  detain  for  it..  Anon,,  Pasch.  6  Will.  &  Mi. 
at  Nisi  Prius,  ex.  rel.  Mr.  Place,  1  Ld.  Raym,  738.  Plaintiff  hsring 
contracted  to  purchase  an  estate  of  B.,  had  the  deeds  of  conveyance  pre> 
pared  at  his  own  expense,  and  sent  them  to  B.  for  execution.  B.  executed 
and  gave  them  to  a  servant  to  be  sent  back.  The  servant  delivered  than 
to  defendant,  an  attorney,  who  had  a  demand  upon  B.  for  business  done 
in  his  profession.  No  directions  were  given  to  the  defendant  to  retain  the 
deeds,  until  the  purchase-money  should  be  paid.  Some  necessary  parties 
refused  to  execute  the  deeds,  and  plaintiff  having  abandoned  the  contract, 
demanded  the  deeds  from  defendant,  who  refused  to  deliver  them  up^ 
claiming  to  have  a  lien  for  his  demand  against  B.  In  trover  for  deeo^ 
and  stamped  pieces  of  parchment ;  it  was  holden,'*'  that  the  plaintiff  was 
entitled  to  recover  the  deeds  at  all  events  in  a  cancelled,  if  not  in  an 
uncancelled^  state.     Littledale,  J.,  dubitante. 

*  Bidaile  v.  Oxenham,  3  B.  &  C.  225. 
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due  from  C. ;  and  that  such  lien  was  not  extinffaished  by  his  having 
taken  acceptances  from  C.  for  the  amount  of  that  bahince  before  the 
lease  came  into  his  hands ;  some  of  those  acceptances,  when  the 
lease  did  come  to  his  hands^  havinff  been  dishonoured,  and  one  of 
them  taken  up  by  the  attorney.  The  lien  which  an  attorney  has 
on  the  papers  in  his  hands,  is  only  commensurate  with  the  right 
which  the  party  delivering  the  papers  to  him  has  therein.  Every 
one,  whether  attorney  or  not,  has,  by  the  common  law,  a  lien  on 
the  specific  deed  or  paper  delivered  to  him  to  do  any  work  or  busi* 
ness  thereon,  but  not  on  other  muniments  of  the  same  party,  imless 
the  person  claiming  the  lien  be  an  attorney  or  solicitor  (e).  So 
where  a  banker  has  advanced  money  to  a  customer(c{),  he  has  a  lien 
upon  all  the  securities  which  come  into  his  hands  belonging  to  that 
person,  for  the  amount  of  his  general  balance :  unless  there  be 
evidence  to  show  that  he  received  any  particular  security,  under 
special  circumstances,  which  would  take  it  out  of  the  general  rule. 
But  a  banker  has  no  lien  (e)  on  muniments  casually  left  in  his  shop 
after  he  has  refused  to  advance  money  on  them  as  a  security. 
Where  a  mortgage  deed  was  delivered  to  an  appraiser  to  obtain  the 
money,  which  after  several  applications  he  failed  in  doing ;  it  was 
holden  (/),  that  he  could  not  retain  the  deed  as  a  lien  for  the  com- 
pensation for  his  trouble,  there  being  no  work  done  on  the  subject- 
matter  in  dispute.  A  calico  printer  has  a  lien  upon  the  linen  in 
his  possession  (^),  for  the  general  balance  of  his  account,  for  work 
done  in  the  course  of  that  business.  So  a  printer  employed  to  print 
certain  numbers,  but  not  all  consecutive  numbers,  of  an  entire 
work,  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  due  for  printing  the  whole  of  the  numbers  (A).  In  like 
manner  it  has  been  determined,  that  dyers  (i)^  factors  (k)  (16),  and 
wharfingers (Z),  have  liens  for  their  general  balance;  but  not  a 
fuller  (m),  or  a  public- warehouse-keeper  in  London  (n). 

Where  the  defendants,  as  brokers,  contracted  for  a  quantity  of 
staves  to  remain  on  the  premises  of  the  vendor  rent-free,  for  one 


f; 


re)  Hom9  y.  Claridget  4  Taunt.  807. 

[d)  Dam»  v.  Bowther,  5  T.  R.  488,  re- 
cogn^Eedby  Denman,  C.  J.,  detiyering  the 
judgment  of  the  Court  of  Exdieqner  Chuu 
\m,  in  Brnneit  ▼.  BroMdmo,  7  Scott's  N.  R. 
328. 

(e)  LueoM  y.  Dorrien,  7  Taunt.  278. 
(/)  Stmderatmw.  B€U,2Ct.&,M.SM. 
{ff)  Bxp.  A$9dr€W9t  21  June,  1764,  per 

Lord  Nortkingtimf  Ch.  Co.  B.  L.  429, 
5th  edit.;  Weldon  ▼.  Oould,  3  Esp.  N.  P. 
G.  268,  Kenyan,  C.  J. 

(k)  Blak9  y.  Niehoimm,  3  M.  &  S.  167. 

(<)  Sttville  y.  Barehard,  4  Esp.  N.  P. 
C.  53,  Kenyan,  C.  J. ;  evidence  having  been 
given  of  the  usage  of  the  trade ;  but,  ac- 


cording to  Bennett  r.Jokneon,  3  Doag.367, 
dyers  have  not  a  general  lien  indep^ident 
of  this  usage.  In  iVointon  y.  X^me,  Sittiiiga 
after  Trin.  1773,  a  custom  to  retain  aa  fien 
for  the  vrhole  due  for  dyeing,  was  holdsn 
good.  See  further  on  this  point,  Cfoae  t. 
Wdterkatue,  6  East,  523,  (n). 

{k)  Krugery.Wileox,AmhL2i2i  Qmr* 
dener  y.  OoUn^an^  cited  1  Burr.  494,  and 
6  East,  28,  per  BnUer,  J.,  S.  P. 

(/)  Naylmr  y.  MangUe,  1  Esp.  N.  P.  C. 
109. 

(m)  B»ee  y.  Heart,  8  Tamil.  499;  2 
Moore,  547. 

(n)  Leuckhart  v.  Cooper,  3  Bingh.  N. 
C.  103. 


(16)  See  further  as  to  the  lien  of  factors,  ante,  tit.  '*  Factors,^'  p.  8i4. 


1386  TROVER. 

month,  and  after  that,  at  a  certiun  rent  to  be  paid  by  their  principal, 
who  subsequently  gave  orders  for  a  removal  of  part,  and  directed 
that  the  residue  luiould  not  be  removed  until  further  orders  from 
him ;  it  was  holden  (o),  that  never  having,  in  fact,  been  in  the  pos- 
session or  control  of  the  brokers,  they  had  not  a  lien  on  the  goods 
for  their  general  balance.  The  master  of  a  vessel  has  a  lien  on  tlie 
trunk  of  a  person  whom  he  has  conveyed  in  his  vessel,  until  a  rea- 
sonable sum  has  been  tendered  for  the  passaffe  (p).  N.  It  did  not 
appear  in  this  case,  what  were  the  terms  of  the  contract :  bat  it 
was  proved,  that  the  defendant  had  brought  the  plaintiff,  and  his 
trunk  containing  his  wearing-apparel,  home  in  his  vessel  from  the 
Brazils  to  London ;  15/.  had  been  paid  by  the  plaintiff,  but  the  de- 
fendant claimed  15/.  more,  and  msisted  on  detaining  the  tnink 
until  the  rest  was  paid.  It  was  proved,  that  50/.  was  a  reasooaUe 
sum  for  the  conveyance  of  the  plaintiff.  But  the  master  of  a  ahb 
has  not  a  lien  on  the  ship  (a)  for  money  expended  or  debts  incuRM 
by  him  for  repairs  done  to  it  on  the  voyase.  Nor  has  he  a  lien  od 
the  freight  (r)  for  his  wages,  or  for  his  disbursements  on  acoomit 
of  the  ship  during  the  voyage,  or  for  the  premiums  paid  by  him 
abroad  for  the  purpose  of  procuring  the  carso.  A  house  of  paUie 
entertainment  in  London,  where  beds,  provisions,  &c.  are  funushed 
for  all  persons  paying  for  the  same,  but  which  was  merely  called  a 
tavern  and  coffee-house,  and  was  not  frequented  by  stage-coaches 
and  waggons  from  the  country,  and  which  had  no  stables  belonging 
to  it,  is  to  be  considered  as  an  inn  («),  and  the  owner  is  subject  to 
the  liabilities  of  innkeepers,  and  has  a  lien  on  the  goods  (t)  of  his 
ffuest  for  the  payment  of  his  bill ;  and  that,  even  where  the  guest 
aid  not  appear  to  have  been  a  traveller,  but  one  who  had  previously 
resided  in  furnished  lodgings  in  London.  An  innkeeper  shall  be 
charged,  if  there  be  a  default  in  him  or  his  servants,  in  the  well  and 
safe  keeping  of  his  guest's  goods  and  chattels  within  his  common 
inn ;  for  the  innkeeper  is  bound  in  law  to  keep  them  safe  without 
any  stealing;  and  it  is  not  any  excuse  for  him  to  say  that  he 
delivered  to  the  guest  the  key  of  the  chamber  in  which  he  is 
lodged,  and  that  he  left  the  chamber  door  open.  And  although  the 
guest  doth  not  deliver  his  goods  to  the  innkeeper  to  keep,  nor 
acquaints  him  with  them,  yet  if  they  be  carried  away  or  stolen, 
the  innkeeper  shall  be  charged ;  and  so,  though  they  who  stole 
the  goods  be  unknown.  But  if  the  guest's  servants,  or  he  who 
comes  with  him,  or  he  whom  he  desires  to  be  lodged  with  him, 
steals  or  carries  away  his  goods,  the  innkeeper  shall  not  be  charged : 
for  here  the  fault  is  in  the  guest  to  have  such  companions  or 
servants  (u).  So  an  innkeeper  is  not  answerable  for  the  goods 
of  his  guest  which  are  lost  through  the  negligence  of  the  guest 

(o)  Taylor  v.  Robinson^  2  Moore,  (C.  (r)  Smith  ▼.  Plummer,  1  B.  &  A.  575. 

P.)  730.  (*)  Thompson  ▼.  Laey,  3  B.  &  A.  283. 

{p  )  Wolf  V.  Summers,  2  Campb.  C31,  (/)  See  ante,  p.  1383,  n.  (13;. 

Lawrence,  J.  (m)  Calye^s  Case,  8  Rep.  33,  a. 

{q)  Hustey  v.  Christie,  9  Eaat,  426. 


TROVER.  1387 

out  of  a  private  room  in  the  inn,  chosen  by  the  guest  for  the 
purpose  of  exhibiting  to  his  customers  his  goods  for  sale,  the 
use  of  which  was  granted  by  the  innkeeper,  who  at  the  same 
time  told  the  guest  that  there  was  a  key,  and  that  he  might  lock 
the  door,  which  he  neglected  to  do(x).  But  where  a  traveller 
having  several  packages,  went  to  an  inn,  one  of  which  packages,  at 
his  desire,  was  taken  into  the  commercial-room,  into  which  he  was 
shown,  and  the  others  mto  his  bed-room,  which,  according  to  the 
usual  practice  at  that  inn,  was  the  place  to  which  goods  were  taken, 
unless  orders  were  given  to  the  contrary ;  the  package  taken  into 
the  commercial  room  was  stolen  ;  it  was  holden,  that  the  innkeeper 
was  responsible  (y) .  There  is  no  distinction  between  money  and  goods 
as  far  as  respects  the  liability  of  innkeepers  {z).  So  where  an  inn- 
keeper on  a  fair-day,  upon  being  aslced  by  a  traveller  in  a  gig 
whether  he  had  room  for  his  horse,  put  the  horse  into  the  stable  of 
the  inn,  received  the  traveller  with  some  goods  into  the  inn,  and 
placed  the  gig  in  the  open  street  without  the  inn-yard,  where  he 
was  accustomed  to  place  carriages  of  his  guests  on  uiir-days.  The 
having  been  stolen;  it  was  holden  (a),  that  the  innkeeper  was 
)le.  Policy  brokers  have  a  lien  for  their  general  balance  (5), 
even  as  against  agents  who  do  not  disclose  their  principals  (c)  ;  but 
not  where  they  have  notice,  that  the  person  who  employs  them  acts 
merely  as  an  agent  {d) ;  and  it  has  been  holden,  that  where  an 
English  subject,  in  time  of  war,  informed  the  broker,  that  the  pro- 
perty insured  was  neutral,  that  was  a  sufficient  indication  to  the 
broker,  that  the  party  acted  as  agent  {e).  If  the  broker  (/)  has 
lost  by  his  own  act  the  right  to  retain  as  a  lien,  upon  which  he 
relies  in  his  plea  under  a  particular  custom  of  the  City  of  London, 
he  will  not  be  allowed  to  desert  his  plea  of  lien  and  rest  his  defence 
upon  another  and  totally  distinct  ground  («.  jr.,  a  right  to  retain  the 
property  for  a  balance  due  to  him  on  mutual  credit),  without  spe- 
cially pleading  it.  A  stereotype  printer  has  no  general  lien  {g)  on 
stereotype  plates  not  manufactured  by  himself,  but  put  into  his 
hands  to  print  from.  If  a  broker  havinga  lien  on  a  policy  part  with 
it,  his  lien  (A)  revives  on  repossession.  But  if  a  party  having  a  lien 
on  goods  causes  them  to  be  taken  in  execution  at  his  own  suit,  and 
purchases  them,  he  thereby  loses  his  lien  (i),  although  the  goods  are 
never  removed  off  the  premises.  If  a  person  (A)  having  a  lien, 
abuses  it  by  pledging  the  goods,  the  owner^s  right  to  the  possession 
revives,  and  he  may  maintain  trover. 

m 

also  2  Campb.  597. 

(e)  Snook  ▼.  DatidMmf  uH  tup. 
If)  Hewi9on  y.  Guihne,  2  Biogh.  N. 
C.  760. 

(ff)  Bleaden  y.  Hancock,  1  M.  &  Malk. 
465. 

A)  Levy  ▼.  Barnard,  8  Taoiit.  149. 
t)  Jacobs  ▼.  Latour,  5  Bingh.  130. 


(x)  Burgeti  ▼.  Clementt,  4  M.  &  S.  306 
(y)  Richmond  v.  Smith,  8  B.  &  C.  9. 
(z)  Kent  y.  Shuckard,  2  B.  &  Ad.  803 
la)  Jones  y.  Tyler,  1  A.  &  E.  522. 
\b)  Whitehead  y.  Vaughan,  B.  R.,  T 

25  Geo.  III.,  Co.  B.  L.  566,  5th  ed. 
(c)  Mann  y.  Forrester,  4  Campb.  60 

Westtpood  y.  Bell,  ib,  349. 


{d)  Maanas  y.  Henderson,  1  East,  335 ;  (k)  Scott  y.  Newington,  1  M.  &  Rob. 

Snook  y.  Davidson,  2  Campb.  218.    See      252. 
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A.  commissioned  B.  to  seM  a  ship,  and  having  ilepasitn]  ha 
renter  wiih  him  for  that,  purpose,  became?  banlcrupt :  itwasboMo, 
that  the  Register  Arts  did  not  prevent  B.  having  a  lisn  on  tla 
rrgister  deposited  f^ith  him  (/).  So  wher^  certifi<:ato  of  Te^Mrj{m) 
had  been  deiM>eited  aa  a  ^curity  for  advances  made  for  the  nae  tt 
the  ship.  A  general  right  of  detaining  a  ihiu^  uDtiJ  the  nuner 
dno  done  for  the  work  upon  it  be  paid,  may  be  waived  by  a  aptiM 
■grecmeul,  as  to  the  time  or  mode  uf  paymcDt :  hut  not  coGrelT  Iff 
an  agreement  for  the  ;iayment  of  a  fixed  sum  (a),  aHboogfa  a  ooih 
tparj-  doctrine  is  laid  down  in  several  caaes  (o>.  The  prin 
appears  to  be  this — that  a  special  agreement  does  not  at  t 
destroy  the  right  to  detain  ;  bnt  if  it  contain  some  term  imn 
tent  with  tliat  right,  it  vnll.  A  sot-olT  cannot  )«  coosidendaB 
dttrtroying  a  lien,  unless  it  be  so  agreed  upon  between  the  panieB{v). 
If  a  security  is  taken  (o)  for  the  debt  for  which  the  party  has  a  Lb 
upon  property  of  the  debtor,  such  security  beii^  payaUe  at  a  di^ 
tant  day,  the  hen  is  gt)ue.  A  quantity  of  iron  «-as  import«d  by  A^ 
and  landed  on  the  I4th  October  at  defendant's  wiiarf.  On  the  15th 
October,  the  plaintiffs  purchased  the  iron  of  A.,  jiatd  Far  it,  asJ 
obtained  an  order  for  the  deliiery,  under  which,  part  was  deliTered 
at  different  times,  until  the  March  following,  when  A .,  the  importer, 
becoming  bankrupt,  the  retuainder  of  the  iron  was  detained  bv  tlw 
defendants  claiming  a  lien  on  it  in  respect  of  their  cbai^^  tat 
wharfage.  The  course  of  dealing  proved  ^vas,  that  these  chama 
were  usually  paid  by  the  merchant  importer,  at  the  Christmas  nil- 
Ifiwing  the  importation,  whether  tlie  iron  had,  in  the  mean  tiiiev 
been  removed  or  not.  Abbott,  C.  J.,  wasof  opinion,  that  thedefra- 
dant.s  were  not  ontillcd  lo  a  lien  :  for,  at  the  time  the  iron  was  jmr^ 
chased  by  the  plaintiff  the  defendants  had  not  any  lien  upon  it  fee 
their  charges  ;  and  in  this  opinion  the  court  afterwards  coneuiTed(r). 
Holroyd,  J.,  observing,  that  the  wharfage  was  not  payable  tiB 
Cfaristmas,  and  by  the  sale  the  plaintiff  had  a  right  to  an  immediBtt 
delivery ;  and  the  subsequent  default  of  the  importers  to  pay  the  debt 
dne  from  them  would  not  alter  the  case.  A  trainer  has  a  li«i  {<) 
on  a  race-horse  for  the  expenses  and  skill  bestowed  in  the  keeping 
and  training  him ;  on  the  principle,  tiutt,  where  a  bailee  beetowB 


(0  Mniatr  v.  AtHta,  1  Minh.  R.  76  j 
5  Tlmil.  381,  S.  C. 

(m)  Bownt  t.  Fbx,  10  B.  &  C.  41. 

(«)  CAtut  V.  Wettmore,  h  M.  &  S.  180. 
dted  and  dislinguishtd  by  Bm/teg,  B.,  ia 
BmdenoH  <.  BtU,  2  Cr.  &  M.311.  See 
•lio  tb«  opioioB  of  Oibb;  C.  J.,  to  the 
ume  effect,  in  Hutton  y.  Bragg,  2  Mtnh. 
Mkud  349.  and  7  T»unt.  29.  But  >ee 
TaU  V.  Mtrk,  8  Taunt.  280. 

(d)  BrtaaK  v.  CWrM,  S>y.  R.  224, 
■hottir  (tatMl  in  BolL  N.  P.  4^  and  MSS. 
SM-alai  Ctilbu  t.  OngUf,p»H,f.  1389. 
Bat   tbcK  authoritiei   weie  OTemiled.iit 


Chau  V 

Attttt,  Cro.  Car.  271 ;  Md  2  BolL  Ab.  91, 

M.  pi.  1,2. 

{p)  Pinnoek  v.  HerritiM,  3  H.  A  T. 

(J)  OMFfW  V.  Bimpnti,  I«  V«fc  Sn, 
reeognned  \>j  Thtdai,  C.J..  in  Htmimti 
V.  Gtttkrie,  2  Bingb.  N.  C.  7S9. 

(r)  CyMxAay  T.irMt/Vqr,4B.*A.M. 

(i]  Bmm  V.  tFoftrt,  I  H.  A  llalfc, 
236,  Bat,  C.J.  But  *ee  the  letuitaM 
this  case  in  Jaektm  v.  Qmwwbm,  S  U.* 
W.  350. 
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labour  and  skill  in  the  improvement  of  the  subjeet  ddivered  to  him, 
he  has  a  lien  for  the  charge.  So  where  S.  sent  a  mare  to  M.^  to  be 
covered  by  a  stallion  belonging. to  him,  which  was  done  accordingly; 
it  was  holden  {t\  that  M.  was  entitled  to  a  specific  lien  on  the  mare 
for  the  charge  of  covering  her.  But  the  case  of  agistment  does  not 
fall  within  this  principle,  as  the  agister  does  not  confer  any  addi- 
tional value  on  the  article,  either  by  the  exertion  of  any  skill  of  his 
own,  or  indhrectly  by  means  of  any  instrument  in  his  possession,  but 
simply  takes  in  an  animal  to  feed  it.  Hence  an  agister  of  milch 
cows  has  no  lien  {u)  ;  and  a  person  to  whom  a  horse  is  delivered  to 
be  stabled,  taken  care  of,  fed,  and  kept  (x),  has  not  any  lien  for  the 
charge. 

In  trover,  by  an  assignee  of  a  bankrupt  (y),  it  appeared  that  the 
goods  had  been  attached  in  the  hands  of  J.  S.  (to  whom  they  had 
been  delivered  by  the  bankrupt)  (17),  in  a  plaint  at  the  suit  of  the 
defendant.  Afterv^rds,  and  before  condemnation,  an  act  of  bank- 
ruptcy was  committed :  then  the  goods  were  condemned,  and  satis- 
faction entered  on  the  record  by  the  defendant ;  it  was  holden,  that 
this  evidence  was  sufficient  to  charge  the  defendant,  the  property 
not  being  altered  until  condenmation ;  and  that  the  person  who 
delivered  the  goods  by  compulsion  of  law  was  discharged.  The 
C.  J.  added,  that  if  goods  were  delivered  to  a  manufacturer,  he 
might  detain  them  for  what  he  deserved  for  his  labour ;  but  if  there 
was  an  agreement  for  the  price  he  could  not ;  in  that  case  he  must 
rely  on  the  contract,  and  be  in  the  same  condition  with  other 
creditors.  If  a  person  having  a  lien  upon  goods,  e.  g,^  for  ware- 
house rent,  when  they  are  demanded  of  him,  claims  to  retain  them 
upon  a  different  ground,  viz,  that  the  goods  are  his  own  property, 
and  does  not  make  any  mention  of  the  lien,  trover  may  be  maintained 
against  him,  without  evidence  of  a  tender  having  been  made  to  him 
in  respect  of  his  lien  (z).  A  lord  of  a  manor  seized  a  beast  as  an 
estray  (a),  and  kept  it  for  some  time  after  having  proclaimed  it ; 
the  owner  afterwards,  and  within  the  year,  claimed  it,  and  brought 
trover,  without  having  first  tendered  a  satisfaction  for  the  keepmg 

(t)  Searft  v.  Morgan^  4  M.  &  W.  270.  ntan  v.  Cmrini  WM  oyamil«d  in  CkoH  ▼• 

(tf)  Jackson  y.  CunmnUf  5  M.  &  W.  WtUmore^  mtt,  p.  1388. 

542.  (m)  Boardman  y.  Sill,  1  Campb.  410,  n., 

(x)  JudMfi  v.  Etheridge,  3  Tyr.  954  {  hori Ellenbmrough.C  J.,citedby£r»Mi«, 

1  Cr.  6l  M.  743.  J.,  in  Dirkt  y.  Bickmri»,  4  M.  &  Or.  576 ; 

(y)  CollinM  v.  Ongley,  B.  R.,  E.  9  WiU.  5  Scott's  N.  R.  534. 

IILt  per  HoU,  C.  J.,  cited  by  Ryder,  C.  (a)  Taylor  y.  Jamei,  2  RoL  Abr.  92, 

J.,  in  Brenan  y.  Currintt  MSS. ;  but  Bre-  (M.)  pi.  3. 


(17)  It  is  not  stated  for  what  purpose  the  good»  had  been  delivered  to- 
J.  S:,  but  it  seems,  from  the  subsequent  part  of  the  case,  that  J.  S.  wav 
a  mannfacturer  to  whom  the  goods  nad  been  delivered'  by  the  bankrupt 
in  order  to  hare  some  work  done  to  them,  under  aa  agreement  to  pay  a 
certain  sum  of  money  for  such  work. 
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of  it ;  and  for  the  want  of  this  it  was  holden,  ihst  the  action  would 
not  lie.  But  if  a  horse  be  distrained  in  order  to  compel  an  appeir- 
ance  in  a  hundred  court  (ft),  after  appearance  the  plaintiff  cannot 
justify  detaining  the  horse,  until  his  keep  is  paid  for.  Where  a 
person  has  a  simple  lien  on  goods,  he  cannot  sell  and  di^Kiee  of 
them ;  but  if  he  has  a  special  property  in  those  goods  in  trust  fixr 
another,  subject  to  a  claim  of  nis  own,  in  such  case,  the  partT  may 
sell  in  order  to  repay  himself  (c).  A  party  cannot  acquire  a  hen  I7 
his  wrongful  act  (d).  If  the  defendant  is  to  be  considered  as  a  mere 
wrong-doer  (e),  it  is  not  necessary  for  the  plaintiff  to  tender  him  ui 
indemnification  for  expenses  which  have  been  incurred  by  him  in 
order  to  obtain  a  wrongful  possession ;  so  no  formal  tender  is  neces- 
sary (/)  where  the  defendant  is  not  in  a  situation  to  deliver  up  the 
goods  (18). 

Property  held  by  a  party  in  right  of  a  lien  cannot  be  taken  in 
execution ;  for  a  lien  is  a  personal  right,  and  continues  only  so  long 
as  the  possessor  holds  the  goods ;  and  the  sheriff  cannot  seU  an 
interest  of  this  description,  which  is  a  mere  personal  interest  in  the 
goods  (jr). 

JEoidence. 
In  order  to  maintain  this  action,  the  plaintiff  must  prove : 

1.  Property  and  right  of  possession  in  himself  in  the  goods  in 
question. 

2.  The  nature  and  value  of  the  goods. 

3.  A  conversion. 

In  general  this  is  the  only  proof  requisite  (h) ;  for  it  is  not  neces- 
sary to  prove  the  manner  in  which  the  goods  came  to  the  hands  of 
the  defendant,  that  being  matter  of  inducement  only.  In  trover  for 
a  debenture  (i),  the  plaintiff  must  prove  the  number  of  the  debenture 
as  laid  in  the  declaration,  and  the  exact  sum  to  a  farthing,  or  he  wiU 

(b)  Lenton  v.  Cook^  H.  9  Geo.  II.,  Bull.  (/)  Jones  y.  Clif,  1    Cr.  &  M.  540 ; 
N.  P.45.  3Tyr.576. 

(c)  Per  Holroyd,  J.,  Cazenove  v.  Pre-  (g)  lAgg  v.  foatu,  6  M.  &  W.  36. 
rot/,  5  B.  &  A.  78.  (A)  BuU.  N.  P.  33. 

(<f)  Griffiths  v.  Hyde^  Dorset  Sum.  Ass.  (t)  Per  Holtf  C.  J.,  London  Sitt.  A.  D. 

1809,  Lawrence,  J.  1707  ;  Bull.  N.  P.  37. 

{e)  Lempriere  v.  Patlejff  2  T.  R.  485. 


(18)  It  seems,  that  the  same  rule  holds  where  the  defendant  has  in- 
curred an  expense  in  respect  of  the  plaintiff's  goods,  without  an  authori^ 
from  the  plaintiff.  Stone  v.  Linffwood,  Str.  651  ;  which  case,  however, 
was  denied  to  be  law  by  Lord  Mansfield,  C.  J.,  4  Burr.  2218.  Where  pos- 
session has  been  obtained  by  a  misrepresentation  on  the  part  of  the  defen- 
dant, he  cannot  set  up  a  hen,  to  which  he  might  otherwise  have  been 
entitled.     Madden  v.  Kempster,  1  Campb.  12. 


TROVER.  1391 

be  nonsuited,  but  he  need  not  set  out  the  number  (any  more  than 
the  date  of  a  bond  (A),  for  which  trover  is  brought)  ;  for  the  plain- 
tiff, not  being  possessed  of  the  debenture,  may  not  know  the  number, 
and  if  he  should  mistake  in.the  number,  he  must  fail  in  the  action. 
In  trover  for  a  bond  (/),  the  plaintiff  will  be  permitted  to  give  parol 
evidence  of  the  contents,  although  he  has  not  given  the  defendant 
notice  to  produce  the  instrument  itself;  and  although  defendant 
offers  to  produce  the  instrument,  plaintiff  is  not  bound  to  put  it  in. 
So  in  trover  for  the  certificate  of  aship^s  registry  (m),  the  certificate 
may  be  proved  to  have  been  granted  to  the  plamtiff  by  the  produc- 
tion of  the  registry,  from  which  it  was  copiea,  though  notice  has  not 
been  given  to  the  defendant  to  produce  the  certificate  itself  (19). 
In  these  cases  the  nature  of  the  action  is  sufiicient  notice  to  the 
defendant  of  the  subject  of  inquiry.  In  trover  for  a  ship  (n),  the 
mere  fact  of  possession  as  owner  is  sufficient  primd  facie  evidence 
of  ownership,  without  the  aid  of  any  documentary  proof  of  title,  as 
the  bill  of  sale  or  ship's  register,  until  such  further  evidence  is  ren- 
dered necessary  in  consequence  of  the  adduction  of  some  contrary 
proof  on  the  other  side  (20).  To  determine  what  evidence  will  be 
sufficient  to  prove  a  conversion  in  the  defendant,  it  must  be  known 
in  what  manner  the  goods  came  to  his  hands  (o) ;  for  if  they  came 
to  his  hands  by  delivery,  finding,  or  bailment,  an  actual  demand  and 
refusal  ought  to  be  proved  ;  but  proof  of  a  tortious  taking  will  super- 
sede the  necessity  of  proving  a  demand  and  refusal ;  for  where  the 
taking  is  unlawful,  it  is  of  itself  a  conversion ;   so  likewise,  if  an 

(k)  Wilton  T.  Chamben,  Cro.  Car.  262.  143. 

(0  How  ▼.  HaU,  14  East,  274;    and  (n)  Robertmm  ▼.  French,  4  East,  ISO. 

see   1   Campb.    144,   and    Whitehead  y.  See  also  Sutton  v.  Buck,  2  Tannt.  302. 

Scottt  1  M.  &  Rob.  2.  (o)  Per  Cur.  in  Bruen  ▼.  Bm,  1  Sidf. 

(m)  Bueher  t.  Jarrat,  3  Bos.  &  Pol.  264. 


(19)  "  Where  a  written  instrument  b  to  be  used  as  a  medium  of  proof, 
by  which  a  claim  to  a  demand  arising  out  of  the  instrument  is  to  be  sup- 
ported, there  I  admit  the  instrument  itself  must  be  produced,  or  notice  to 
produce  it  must  have  been  given  to  the  de&ndant,  before  any  evidence  of 
its  contents  can  be  received ;  but  this  being  an  action  of  trover  for  the 
certificate  of  registry  itself,  I  can  see  no  sound  reason  why  evidence  should 
not  be  admitted  of  the  existence  of  the  certificate,  in  the  same  manner  as 
evidence  of  a  picture,  or  other  specific  thing,  is  constantlv  admitted  where 
it  is  sought  to  be  recovered  in  the  same  form  of  action.  Per  Rooke^  J., 
3  Bos.  &  Pul.  146. 

(20)  Entries  in  the  custom-house  books  of  the  port  of  London,  and  of 
the  out-port  to  which  a  ship  belongs,  stating  that  she  was  transferred  to  A. 
by  B.,  the  original  owner,  was  holden  not  sufficient  evidence  to  prove  that 
A.  was  liable  as  registered  owner,  there  not  being  any  proof  to  connect  A. 
with  the  entries.  Frtuer  v.  Hopkins  and  another,  2  Campb.  170.  See 
also  Tinkler  v.  Walpole,  14  East,  226  ;  Smith  v.  Fuge,  3  Campb.  456 ; 
Strother  v.  WiUcm,  4  Campb.  24. 
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actual  converaion  be  proved,  it  is  not  neoeaaaiy  to  pity?e  *  demand 
and  refusal  (p).  A  mere  non-delivery  of  goods,  woieh  have  been 
placed  in  the  defendant's  hands  for  a  specific  purpose,  will  aot 
amount  to  a  tortious  conversion.  Hence  (o),  wlieie  goods  have 
been  delivered  to  a  manufacturer,  in  order  that  he  may  do  aooie- 
thing  to  the  goods  in  the  course  of  his  business,  and  thai  retom 
them ;  if  the  manufacturer,  upon  being  applied  to  for  the  goods^ 
merely  makes  excuses  for  not  naving  returned  them,  and  does  not 
absolutely  refuse  to  deliver  them,  trover  cannot  be  maintained :  the 
proper  remedy  is  an  action  of  assumpsit  for  ncm-perfonnance  of  the 
contract.  Where  plaintifis  sold  goods  to  T.,  who  paid  for  then, 
and  was  to  take  them  away,  but  defendant  becoming  poeaeased  d 
the  place  in  which  the  goods  were  deposited,  [daintife'  atton^, 
accompanied  by  T.,  demanded  them  of  defendant,  telling  him  thtt 
they  belonged  to  plaintifib  and  that  they  had  sold  them  to  T. ;  to 
which  defendant  answered  that  he  would  not  deliver  them  to  in? 
person  whatsoever ;  and  afterwards  plaintiff  repaid  the  money  to  I. 
and  brought  trover  against  defendant :  it  was  holden  (r),  that  thk 
demand  and  refusal  were  su£Bicient  evidence  of  a  conversion  to  sap- 
port  the  action,  and  that  a  new  demand  by  the  plaintiffs,  afiber  thaj 
had  repaid  the  money  to  T.,  was  not  necessary.  A  bailee  cm 
never  be  in  a  better  situation  than  the  bailor.  If  the  bulor  has  no 
title,  the  bailee  can  have  none.  Hence,  where  the  captain  of  a  ahqp, 
who  had  taken  goods  on  freight  and  claimed  to  have  a  lien  npoa 
them,  delivered  them  to  a  bailee ;  and  the  real  owner  demanded 
them  of  the  bailee,  who  refused  to  deliver  them  without  the  directions 
of  the  bailor  :  it  was  holden  («),  that  the  bailor  not  having  any  lien, 
the  refusal  by  the  bailee  was  sufficient  evidence  of  a  conversion. 
Goods  consigned  to  A.,  upon  their  arrival  are  landed  on  the  defen- 
dant's wharf ;  the  plaintiff  in  an  action  of  trover,  may  prove  his  title 
by  parol,  although  the  bill  of  lading  which  has  been  indorsed  to  him 
cannot  be  received  in  evidence  for  want  of  a  stamp  (t).  A  trader, 
on  the  eve  of  bankruptcy,  made  a  collusive  sale  of  his  goods  to  A. 
It  was  holden,  that  the  assignees  could  not  maintain  trover  for  the 
goods  against  A.,  without  proving  a  demand  and  refusal  (v).  Bat 
the  sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the 
defendant,  who  claimed  under  a  defective  conveyance  from  a  trader 
before  his  bankruptcy,  has  been  holden  to  be  a  sufficient  conversion 
so  as  to  enable  the  assignees  to  maintain  trover,  without  proving  a 
demand  and  refusal  (a:).  N.  The  defendant  sold  the  ship  by  publie 
auction,  and  afterwards  assigned  it  to  the  vendees,  who  sent  her  to 
sea.     A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to 

(p)  Forsdick  v.  CoUintf  1  Stork.  N.  P.  see  CaiteraU  v.  Km^on,   3  Q.  B.  310; 

C.  173,  Lord  EUenborough,  C.  J.  2  6.  &  D.  545. 

{q)  Severin  v.  Keppel,  4  Esp.  N.  P.  C.  (J)  Davis  v.  Repwldgt  I  Stark.  N.P.  C. 

157,  Lord  Ellenborough^  C.  J.  115. 

(r)  Pattison y.  Robinson,  5  M.  &  S.  105.  (u)  Nianm  v. /(0iimt,2  H.  BL  136. 

(«)  WiUon  V.  Anderion,  1  B.  &  Ad.  450 :  (x)  Blojfom  y.  Hukiard^  5  East,  407. 
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presume  a  converBion  (y) ;  and,  therefore,  if  the  jury  find  a  spefosi 
verdict,  that  there  was  a  demand  and  refaial,  the  court  cannot 
adjudge  it  to  be  a  conversion.  A  demand  and  refusal  is  not  evidence 
of  a  conversion  (z)^  where  it  is  apparent  that  the  defendant  has  not 
been  guilty  of  a  conversion  :  as  in  the  case  of  the  defendant  having 
cut  down  the  trees  of  the  pUintiff,  and  left  them  lying  in  the 
plaintiffs  ground ;  for  in  such  case  it  is  clear  that  there  has  not 
been  any  conversion,  if  they  continue  there.  If  A.,  into  whose  pos- 
session goods  happen  to  come,  being  ignorant  that  B.  is  the  real 
owner,  refuses  to  deliver  them  to  B.,  until  he  proves  that  he  is  the 
real  owner ;  such  qualified  refusal  is  not  evidence  of  a  conversion  (a). 
In  order  to  make  a  demand  and  refusal  sufficient  evidence  of  a  con- 
version, the  party,  when  he  refuses,  must  have  it  in  his  power  to 
deliver  up  or  to  detain  the  article  demanded.  Hence,  where  in 
trover  for  a  deed  (6),  the  evidence  was,  that  when  the  deed  was 
demanded  from  the  defendant,  he  said  he  would  not  deliver  it  up, 
but  that  it  was  in  the  hands  of  his  attorney,  who  had  a  lien  upon  it. 
This  was  holden  insufficient.  In  trover  a^nst  a  carrier,  a  refusal 
to  deliver  is  not  evidence  of  a  conversion,  if  it  appears  (c)  clearly  that 
the  goods  have  been  lost  through  negligence ;  but  if  that  does  not 
appear,  or  if  the  carrier  had  the  goods  in  his  custody  when  he 
rerased  to  deliver  them,  it  is  good  evidence  of  a  conversion  (d)  (21). 
But  he  may  give  in  evidence  the  detaining  of  the  goods  for  his 
hire  (e).  So  he  may  give  in  evidence,  that  the  goods  were  stolen  (/) ; 
for  then  he  is  not  guilty  of  a  conversion,  though  he  will  be  liable  in 
an  action  on  the  case  to  make  compensation  for  the  loss  of  the 
goods.  If  A.  sends  goods  by  B.  (^),  a  common  carrier,  to  be  deli- 
vered to  C,  proof  that  B.  asserted  he  had  delivered  the  goods  to  C, 
whereas  in  truth  C.  had  never  received  them,  is  not  simicient  evi- 
dence of  a  conversion  to  support  trover  against  B.  So  in  trover  for 
a  horse  in  an  innkeeper's  possession,  refusal  is  not  a  conversion,  or 
evidence  of  a  conversion,  unless  the  plaintiff  tender  a  sum  sufficient 


(y)  Per  Sir  E.  Coke,  C.  J.,  10  Rep.  56, 
b.  57. 

(m\  Per  CW-.,  2  Mod.  245. 

(a)  Gretn  ▼.  Dmtmf  3  Campb.  215,  n., 
Lord  Bilenboroughy  C.  J.  See  also  to  the 
tame  effect,  diet,  per  Coket  C.  J.,  2  BtiUt. 
312,  ante,  p.  1370,  and  Lord  JTci^Ofi, 
C.  J.,  in  Solomon  v.  Dawes,  1  Esp.  N.  P. 
C.83. 

(b)  Smith  Y.  Vomnff,  1  Camp.  439. 

(c)  Anon.,  Salk.  655 ;  Rots  y.Johnmm, 
5  Burr.  2825;  Kirkman  v.  Harffretntt, 


ante,  p.  432. 

{d)  Salk.  655;  Dewett  t.  Mo»on,  1 
Tsnnt.  391,  S.  P. 

(e)  Skmnor  t.  CJmAmo,  2  Lord  Rajm. 
752.  TheeateaiihtBteeierCgrrhrfGked 
by  Hoit,  C.  J,f.lRyork€  v.  Orengugh, Lord 
Raym.  867. 

(/)  Oeorpo  V.  Wyhum,  1  Rol.  Abr.  6, 
(L.)  pi.  4. 

(g)  Atterma  y.  BHani,  1  Gimpb.  409, 
BUmborom§h,  C.  J. 


(21)  ''If  a  carrier  says  he  has  the  goods  in  his  warehouse  and  refosts 
to  deliver  them,  that  wM  be  evidence  of  a  conversion,  and  trover  may  be 
maintained,  but  not  for  a  bare  non-delivery,  without  any  such  refusal.'' 
Per  Lord  EUenborough,  C.  J.,  in  Severin  v.  K^ppel,  4  Esp.  N.  P.  C.i67. 
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for  the  keep  of  the  horse,  and  the  jury  is  to  judge  of  the  suffideMj 
of  the  tender  (h)  (22).  But  if  A.  put  a  horse  to  pasture  with  B., 
and  agree  to  pay  him  a  certain  sum  per  week  as  long  as  he  remam 
at  pasture,  and  afterwards  sell  him  to  C,  who  brinffs  trover  againrt 
B.,  B.  cannot  detain  the  horse  against  C,  the  purcnaser,  until  he  be 
paid,  but  must  have  recourse  to  his  action  against  A.  (i).  Where 
bills  of  exchange  were  delivered  by  a  trader,  in  contemplaticm  of 
bankruptcy,  to  a  creditor,  with  a  view  of  giving  him  a  preferenee, 
and  the  amount  due  on  the  bills  was  received  by  him  after  the  bank- 
ruptcy ;  it  was  holden  (A),  that  the  receipt  of  the  money  did  not 
amount  to  a  conversion,  and  consequently  that  it  was  neceasaiy  to 
prove  a  demand  of  the  bills  and  a  refusal.  The  vendor  of  a  qnantitj 
of  tin,  shipped  the  same  on  board  a  ship  to  Leghorn,  by  the  orden 
of  the  vendee ;  and  the  captain,  by  his  bill  of  lading,  undertook  to 
deliver  the  tin  to  an  individual  at  Leghorn ;  the  tm,  being  heavy, 
was  placed  at  the  bottom  of  the  hold,  with  other  goods  over  it;  w 
vendee  having  become  bankrupt,  the  vendor  required  the  captain  to 
deliver  the  tin,  but  did  not  tender  the  freight,  or  offer  to  make  aav 
compensation  to  him  for  the  trouble  of  unloading  the  vesseL  Tlie 
captain  refused,  alleging,  that  he  signed  a  bill  of  lading  to  defiver 

(k)  Aium,t  2   Show.  161,  per  North,  W.  342,  ante,  p.  1389.      But  see 

C.  J.  y.  Weitmore,  5  M.  &  S.  1 80. 

(t)  Chapman  ▼.  Allen,  Cro.  Car.  271,  (A)  Joneey.Fari,  9  B.  &  C.  764. 

reoog^nized  in  Jaekton  v.  Cummint,  5  M.  & 


(22)  "  If  a  man  bring  bis  horse  to  an  inn,  and  leave  him  there  in  the 
stable  without  any  special  agreement  as  to  what  be  is  to  pay,  the  inn- 
keeper is  not  bound  to  deliver  the  horse  until  the  owner  has  defrayed  his 
charge  for  the  horse ;  but  he  may  justify  the  detainer  of  the  horse  for  his 
food  and  keeping ;  and  afler  the  horse  has  eat  as  much  as  he  is  worth,  the 
innkeeper,  upon  a  reasonable  appraisement,  may  sell  him,  and  it  is  a  good 
sale  in  law.     But  if  there  be  a  special  agreement,  that  the  owner  of  the 
horse  shall  pay  a  certain  sum  for  the  keep,  in  that  case,  although  the 
horse  eat  out  double  his  price,  the  innkeeper  cannot  sell  him."     Per  P^p- 
ha?n,  C.  J.,  Yelv.  67.     But  sec  Chase  v.  Westmore,  ubi  sup.,  ante,  p. 
1388,  and  Judson  v.  Etheridge,  ante,  p.  1389 ;    and  see  also  Jmui  t. 
Pearhy  Str.  556,  where  it  was  holden,  that  an  innkeeper  cannot  sell  the 
horse  of  his  guest,  except  in  the  City  of  London.     See  Th<nnpson  t.  Lacy, 
ante,  p.   1386.     In  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172,  where  A., 
under  the  colour  of  a  legal  proceeding,  having  wrongfully  seized  the  hortt 
of  B.,  took  it  to  an  inn,  where  it  was  kept  for  several  days.      The  land- 
lord refused  to  deliver  up  the  horse  to  B.,  upon  a  demand  made  soon  after 
the  dehvery  to  him  ;  but  a  few  days  afterwards  offered  to  give  up  the  horse 
to  B.  on  being  paid  ten  shillings  for  the  keep.     The  chief  justice  was  of 
opinion,  that  if  the  landlord  knew,  at  the'time  the  horse  was  delivered  into 
his  custody,  that  A.  was  not  the  owner  of  the  property,  but  a  mere  wrong- 
doer, he  made  himself  a  party  to  the  wrongful  act  of  A.,  and  could  not 
insist  on  any  recompense  for  keeping  the  horse ;  and  this  being  left  to  the 
jury,  they  found  for  B.,  the  plaintiff. 
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the  tin  to  another  person ;  and  that  he  would  not  deliver  to  plaintiff; 
it  was  holden  (I),  that  this  was  presumptive  evidence  of  a  conver- 
sion ;  for  the  captain  had  dispensed  with  the  tender. 

In  trover  against  several  defendants,  all  cannot  be  found  guilty  on 
the  same  count,  without  proof  of  a  joint  conversion  by  all  (m).  f'os- 
session  ought  to  be  proved  in  the  defendant  himself  \n)^  for  delivery 
to  a  servant  is  not  sufficient,  if  the  goods  do  not  come  to  the  hands 
of  the  defendant^  unless  the  servant  be  employed  by  his  master  to 
receive  goods  for  him,  and  the  goods  are  delivered  in  the  way  of  his 
trade  ;  as  if  a  pawn  be  delivered  to  a  pawnbroker's  servant  (o).  In 
trover  against  defendant  for  not  delivering  some  wine  deposited  with 
her  as  a  security  for  an  advance  of  money ;  it  was  holden  (p),  that  it 
was  not  sufficient  evidence  of  a  conversion,  to  show  that  her  son 
who  acted  as  her  general  agent,  refused  to  give  it  up ;  and  that  it 
was  necessary  to  prove  that  such  agent  acted  under  a  special  direc- 
tion, in  order  to  make  the  defendant  liable  as  a  wrong-doer. 

Of  Staying  the  Proceedings. 

Formerly,  if  the  defendant  was  desirous  of  staying  the  proceed- 
ings against  him,  by  bringing  the  subject-matter  of  the  action  into 
court,  and  undertaking  to  pay  the  costs  incurred,  the  court  refused 
to  listen  to  the  application  (9),  unless  the  action  was  brought  for 
money  (r),  observing,  that  they  had  not  any  warehouse  for  the 
purpose.  But  of  late  years  it  has  been  usual  to  grant  applications 
of  this  kind,  when  a  proper  case  has  been  brought  before  the 
court  (5)  (23).  But  not  where  it  appears  that  the  goods  are 
altered,  and  of  less  value  than  they  were  when  taken  (0-  Where 
the  goods  are  ponderous,  the  court  will  grant  a  rule  to  show  cause, 
why,  on  the  delivery  of  the  goods  to  the  plaintiff,  and  on  payment  of 
costs,  the  proceedings  should  not  be  stayed  (w). 

Damages, 

In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  calculated 
according  to  the  amount  of  the  principal  and  interest  due  upon  the 
bill  at  the  time  of  the  conversion  (ar).      In  trover  for  an  unstamped 

(/)  Thompson  v.  Trail,  6  B.  &  C.  36.  Say.  120. 

(m)  Nicoll  ▼.  Glennie  and  others,  1  M.  (r)  Anon,,  Sir.  142. 

&  S.  588.  («)  Per  Lord  Kenton,  C.  J.,  7  T.  R.  54  ; 

(«)  BuU.  N.  P.  44.  Everard  v.  Lathbury,  BuU.  N.  P.  49. 

(0)  /on««T. //ar/,  Salk.  441.  {t)  Royden   y.    Batty,    Barnes,    284; 

{p)  Pothonier  v.  Dawton,  Holt's  N.  P.  FUher  t.  Prince,  3  Burr.  1363. 
C.  383.  («)  Cooke  y.  Holgate,  C.  B.,  Barnes, 

{q)  Salk.  597;    Bowington  y.   Parry,  281,ed.4to;  Watte  y.  Phippe^  B.  R.,  E. 

Str.  822 ;  Olivant  y.  Perineau,  Str.  1191 ;  7  Geo.  III.,  BulL  N.  P.  49. 
1  Wils.  23,  S.a;   Harding  y.    Wilkin,  (*)  Jfercer  y. /oiw*,  3  Campb.  477. 

(23)  See  Pickering  v.  Truste,  7  T.  R.  53,  where  this  doctrine  was 
extended  to  trespass  for  taking  goods. 
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oo  the 

Br  «K.  3  &  4  WO.  IT.  e.  49L  iL  29,  is  aD  adioBHi  of  tioicr, 
the  jcrr.  4«  tke  tnaiof  iBT  HMe.  ^r  cm  way  mqmmtitm  at  ^MoagB^ 
r.  tf  dkej  liafl  tb*  it; cm  iTmi|h  ■  the  Mtore  of  intenit 
aad  abof«  the  vabe  of  ike  coodi  «l  the  tine  erf"  the  cimfcnioB. 
H'here  fri.  after  sd  act  of  bnikraptcT.  a  aheriff  aenea  and  ads 
goods,  IB  troTcr  br  the  aeBneea,  the  jorj  angr  dpdiiBiy  ia  thdr 
ffthnme  of  danagei^  the  emmes  of  the  aale.  Wltere  the  omNr 
of  adyomm?  bud  had  worked  coal-miDeBwitlBD  the  land  of  the  pUa- 
tiff;  h  waa^boMen  (a),  that  the  piaiatiff  beiag  entitled  to  the  eoah 
aa  chatteb,  the  proficr  eotinate  of  daaa^ea  waa  the  Taliie  of  the 
coala  when  srott^n,  wnhom  dedaeting  the  eipenac  of  get^ig  thoL 
Defendant  fi^),  a  sbenBL  who  held  gooda  taken  in  execution,  do- 
lirered  them  to  the  phintiflsyaaMgnccaof  abankimji,afteranaelipa 
of  troTer  had  been  commenced  by  them :  the  plaint^b  accepted  the 
p>ods  without  condition :  it  was  holdoi,  that  they  coold  not  reooTer 
m  the  action  more  than  nominal  damages ;  at  all  CTOits,  not  without 
alleging  special  matter  in  the  declaration. 

CoUs. 
On  the  subject  of  costs,  see  stat.  3  fc  4  Vict,  c  24,  oR/e,  p.  38,9. 

Jtufywieni. 

The  judgment  in  this  action  is  for  the  recovery  of  damages 
only  (c),  and  in  this  respect  it  differs  from  the  judgment  in  the 
analogous  action  of  detinue,  which  is  for  the  recovery  of  the  goods 
in  question^  or  the  value  thereof,  if  the  plaintiff  cannot  have  the 
goods. 

(y)  3fXeo<f  T.JfGAt>,  2  M.&Gr.  326;  672,  ante,  p.  1353;  and  see  Mmym  t. 

2  Scott's  N.  R.  604.  PoweU,  3  Q.  B.  278 ;  2  6.  &  D.  721. 

(r)  aarke  t.  NiehoUon,  1  Cr.  M.  &  R.  (b)  Moan  y.  R^kaei,  2  Biii|^  N.  C. 

724 ;  5  Tyr.  233.  310. 

(a)  Martin  v.  Porter,  5  M.  &  W.  351,  (c)  Km0ki  y.  Amtm,  Cro.  Slix.  llf. 

recognized  in    Wild  y.  Holt,  9  M.  &  W. 
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CHAPTER    XU. 


USE  AND  OCCUPATION. 

Formerly  an  action  of  assumpsit  (a)  for  rent  arrear  upon 
a  parol  lease  for  years  could  not  nave  been  maintained,  eitner 
pending  (&),  or  after  the  expiration  of  the  term  (c),  because  it  was 
considered  as  a  real  contract :  the  only  remedies  were  by  distress  or 
action  of  debt.  But  on  a  mere  promise  to  pay  a  sum  of  money  (<2), 
or  so  much  as  the  plaintiff  deserved  to  have  (e),  in  consideration  of 
the  plaintiff's  permitting  the  defendant  to  occupy  l^nds,  &o.,  an 
action  of  assumpsit  mi^t  have  been  maintained  by  the  conounon 
law.  In  this  case  the  objection  as  to  the  contract  being  realy  was 
removed  by  considering  the  permission  to  occupy  as  not  amounting 
to  a  lease,  and  the  mere  promise  to  pay  a  sum  of  money  in  consi- 
deration of  such  permission,  as  not  amounting  to  a  reservation  of 
rent.  In  order,  however,  more  efiectually  to  obviate  the  difficulties 
which  occurred  in  the  recovery  of  rent,  where  the  demise  was'  not 
by  deed,  it  was  enacted,  by  stat.  11  Geo.  II.  c.  19,  s.  14,  *'  that 
Umdiords,  where  the  agreement  is  not  by  deed^  may  recover  a  rei^ 
sonable  satisfaction  for  the  lands,  tenements,  or  hereditaments,  held 
or  occupied  by  the  defendant,  in  an  action  on  the  case,  for  the  tue 
and  occupation  of  what  was  so  held  or  enjoyed ;  and  if  in  evidence 
on  the  trial  of  such  action,  any  parol  demise,  or  any  agreement  (not 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear,  the 
plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered.*"  Under  this  statute  (/),  a  landlord  who  has  rent 
owing  to  him  is  allowed  to  recover,  not  the  rent,  but  an  equivalent 
for  the  rent,  a  reasonable  satisfaction  for  the  use  and  occupation  of 
the  premises,  which  have  been  holden  and  enjoyed  under  the  demise, 
by  action  for  the  use  and  occupation :  and  it  is  provided  on  his 
behalf,  that,  if  the  demise  be  produced  against  him,  it  shall  not 


(a)  BrtU  ▼.  lUadf  Sir  VT.  Jones,  329 ;  Jokimm  v.Mayt  8  Lev.  150.    Ac^vdgedon 
Cio.  Cir.  343.  demuiTor. 

(b)  1  RoL  Abr.  7,  (0.)  pL  1.  (t)  How  v.  Nortom,  1  Lev.  179 1  Matm 
(e)  n,,  pL  2.    See  aUo  Oreen  y.  Hmr~  ▼.  WiUtmd,  Skiii.  238,  242. 

rkwitm,  Hob.  284 ;  Hutt.  34,  S.  C.  (/)  Per  Byre^  C.  J.,  deUvering  the  opt- 

(d)  Dartnal  v.  Morgan,  Cro.  Jac.  598 ;  nion  of  the  coiirt  in  Naiih  y,  fkihdt, 

Ckmman    y.  Soutkmieit,    I  Ler.  204  ;  2  H.  BL  323. 
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defeat  his  action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  be  only  used  as  a  medium,  by  which  the  uncertain 
damages  to  be  recovered  in  this  form  of  action  shall  be  liquidated. 
A  reasonable  satisfaction  for  the  use  and  occupation  is  the  thiDff 
intended  to  be  given;  the  form  of  action  marked  out  (being enlai^ged 
by  a  necessary  construction,  so  as  to  be  allowed  to  be  maintained 
without  an  express  promise),  is  the  proper  form  in  which  aodi 
reasonable  satisfaction  is  to  be  recovered ;  but  the  reasonable  satis- 
faction which  in  its  own  nature  must  apply  to  something  specific  bj 
which  it  can  be  estimated,  being  here  given  for  use  and  occupation, 
and  for  nothing  else,  it  is  a  remedy  which,  in  its  own  nature,  is  not 
co-extensive  with  a  contract  for  rent,  nor  does  it  seem  to  have  been 
within  the  scope  and  purview  of  the  statute  to  make  this  remedy 
co-extensive  with  all  the  remedies  for  the  recovery  of  rents  churned 
to  be  due  by  the  mere  force  of  the  contract  for  rent.  The  statute 
meant  to  provide  an  easy  remedy  in  the  simple  cases  of  actual  occu- 
pation, leaving  other  more  complicated  cases  to  their  ordinaiy 
remedy. 

Since  this  statute,  the  action  for  use  and  occupation  has  been 
resorted  to  as  one  of  the  most  convenient  remedies  for  the  recoveiy 
of  rent  arrear,  in  cases  to  which  the  statute  applies.  The  plaint^ 
usually  declares  in  the  form  of  a  general  indebitatus  assumpsit  (1). 
Hence  the  declaration  is  very  concise.  The  statute  provides  a 
remedy,  in  such  cases  only,  where  the  agreement  is  not  by  deed ; 
but  it  has  been  holden  (^),  where  the  defendant  held  under  a  mere 
agreement  for  a  lease,  which  did  not  amount  to  an  actual  demise, 
that  the  plaintiff  might  maintain  an  action  for  the  use  and  occupa- 
tion, although  such  agreement  was  by  deed  (2).  A  corporation  aggre- 
fate  may  sue  in  assumpsit  for  use  and  occupation  (A),  where  tenant 
as  held  premises  under  them  without  deed,  and  previously  paid 
rent.     In  an  action  for  use  and  occupation  of  apartments  in  the 

(ff)  Elliot  V.  RogerSj  4  Esp.  N.  P.  C.  4  Bingh.  75,  recognizing  Dmm  and  Cktp 

59,  Kenyofif  C.  J.  ;  Banister  v.  Usbome,  ter  of  Rochester  y.  Pierce,  1  Campb.  466; 

Peake's  Addl.  Cases,  76.  adopted  in  Beverley  v.  TAe  Lincoln  Gms 

(A)  Mayor  and  B.  of  Stafford  v.  Till,  Light  Comp,,  6  A.  &  E.  843,  ante,  p.  70. 


(1)  As  to  the  action  of  debt  for  use  and  occupation^  see  antey  dt. 
"Debt,"  p.  621. 

(2)  By  stat.  7  &  8  Vict.  c.  76,  s.  4,  no  lease  in  writing  of  any  free- 
hold, copyhold  or  leasehold  land;  or  surrender  in  writing  of  any  freehold 
or  leasehold  land,  shall  be  vaUd  as  a  lease  or  surrender,  unless  the  same 
shall  be  made  by  deed ;  but  any  agreement  in  writing  to  let  or  surrender  any 
such  land  shall  be  valid  and  take  effect  as  an  agreement  to  execute  a  lease 
or  surrender ;  and  the  person  who  shall  be  in  possession  of  the  land,  in 
pursuance  of  any  agreement  to  let,  may  from  payment  of  rent  or  other  cir- 
cumstances, be  construed  to  be  a  tenant  from  year  to  year. 
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plaintiff  8  house  during  half  a  year  (t),  it  appeared  that  the  rent  was 
claimed  in  consequence  of  the  defendant  having  neglected  to  give  a 
notice  to  quit :  the  defence  set  up  was,  that  the  plaintiff,  after  the 
defendant  had  quitted,  had  put  up  a  bill  at  the  window :  but  Lord 
Kenyon^  C.  J.,  expressed  an  opinion,  that  the  defence  insisted  on 
would  afford  no  answer  to  the  plaintiff's  action.  It  was  for  the 
benefit  of  the  defendant  that  the  apartments  should  be  let ;  nor 
would  he  infer  from  the  circumstance  of  the  party's  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to ;  that  there  must  be 
other  circumstances  to  show  it,  and  not  merely  an  act  of  so  equivocal 
a  kind  (A).  That  as  the  plaintiff  had  proved  the  taking  the  premises, 
and  the  payment  of  the  rent,  it  was  incumbent  on  the  defendant  to 
prove  that  the  tenancy  was  determined,  by  express  evidence.  The 
defendant  thereupon  proved,  that  a  notice  to  quit  had  been  giveni 
in  which  the  plaintiff  had  acquiesced,  and  obtained  a  verdict.  The 
delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant  to  a 
female  servant  at  the  house  of  the  landlord,  was  held  (Z)  by  Lord 
Ellenborouahf  C.  J.,  not  sufficient  to  prove  a  determination  of  the 
tenancy,  the  female  servant  not  having  been  called,  and  it  not 
appearing  that  the  keys  had  ever  reached  the  plaintiff  and  been 
accepted  by  him.  A  tenancy  from  year  to  year  (m),  created  by 
parol,  is  not  determined  by  a  parol  license  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.  The  Statute  of  Frauds  (n)  requires  a  deed 
or  note  in  writing,  or  a  surrender  (o)  by  operation  of  law  (3).  The 
necessity  of  a  written  surrender  may  be  dispensed  with  by  the  ad- 
mission of  another  tenant ;  and  where  a  lessee  quitted,  in  the  middle 
of  his  term,  apartments  which  he  had  taken  for  a  year,  and  the 
lessor  let  them  to  another  tenant,  who  occupied  a  snort  time ;  it 
was  holden  (/>),  that  the  lessor  could  not  recover  in  an  action  for  use 
and  occupation  against  the  lessee  for  a  subsequent  portion  of  the 
year,  during  which  the  apartments  had  been  unoccupied ;  for  the 
lessor,  having  precluded  the  defendant  from  occupying  the  apart- 
ments by  letting  them  to  another,  must  be  taken  to  have  rescinded 
the  agreement,  and  to  have  dispensed  with  the  necessity  of  a  sur- 


(•)  Redpath  v.  Roberts,  3  Esp.  N.  P.  C. 
285. 

(*)  This  doctrine  was  recognized  by 
Lord  Ellenboroughf  C.  J.,  in  Mills  t.  Bot- 
tomfy,  Middlesex  Sittings  after  M.  T.  58 
Geo.  III.,  B.  R. 

(0  Harland  v.  Bromley ,  1  Stark.  455. 

(m)  Moiled  V.  Brayne,  2  Campb.  104. 
See  remark  of  Gibbs,  C.  J.,  on  this  case, 
in  Whitehead  v.  Clifford,  5  Taunt.  519: 


in  Walls  v.  Ateheson,  2  C.  &  P.  268, 
Park,  J.,  says,  that  he  should  like  to  have 
this  case  of  Mollett  v.  Braym  reconsidered. 

(n)  See  section  3»  and  cases  thereon, 
ante,  p.  845. 

(o)  ThomoM  T.  Cook,  2  B.  &  A.  119, 
cited  by  Patteson,  J.,  in  Gore  v.  Wright, 
8  A.  &  E.  121. 

(p)  WaUs  Y.Atcheson,  3  Bingh.  462. 


(3)  See  as  to  surrenders  in  writing,  stat.  7  &  8  Vict.  c.  76,  s.  4,  ante, 
p.  1398,  n. 
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render.    If  the  kaaee  aoeepifl  firom  the  leeaor  a  new  loaofi  tfaftt  ka 
anrreiider  of  the  old  one,  even  though  the  new  lease  be  tor  a  ahoiier 
term  or  a  lease  by  parol.    So  where  there  has  heesk  an  aetoal  taking 
ofpoflBession  by  the  landlord  with  the  assent  of  the  tenantj  the  cmm 
fidls  within  the  reason  of  the  auUiorities,  and  amoants  to  a  suneoder 
bjr  act  and  operation  of  law  (9).    Thus,  where  the  defeaodant  took 
jMremises  from  the  plainti&  under  a  written  agreement ;  before  aoj 
rent  became  due,  the  defendant's  wife  delivered  up  the  key  to  oneoi 
tiie  plainti£&  (who  alone  had  acted  in  the  matter,  exoni  as  to  the 
execution  of  the  agreement),  who  accepted  it ;  it  was  Iiolden,  that 
this  amounted  to  a  surrender  by  operation  of  law,  and  that  the  two 
lessors  were  bound  by  the  acquiescence  of  the  one  (r).     So  where  A 
demised  to  B.  part  of  a  house  for  a  year,  at  a  rent  payable  quarterir, 
B.  entered  at  Christmas  and  paid  a  quarters  rent  at  Lady-daj.    In 
April,  a  dispute  having  arisen  between  A.  and  B.,  B.  said  she 
would  quit,  A.  told  her  she  might  go  when  she  pleased,  and  hs 
should  be  slad  to  get  rid  of  her.    B.  accordingly  quitted  and  deli- 
vered the  Keys  of  the  rooms  to  A.  on  the  19th  of  April,  vdn 
accepted  them.     It  was  holden  («),  that  A.  could  not  recover  rent 
pro  raid  for  so  long  a  time  as  B.  had  occupied :  for  where  there  m 
an  express  contract,  none  can  be  implied ;  and  A.,  having  destroyed 
his  right  to  recover  the  rent,  according  to  the  contract,  had  de- 
stroyed it  altogether.    The  defendant  was  tenant  from  year  to  year 
of  a  house  and  premises,  at  a  rent  payable  half-yearly,  on  the  Ist  of 
April  and  1st  of  October.     The  premises  being  required  for  the 
purposes  of  a  railway,  the  railway  company,  in  pursuance  of  a 
power  given  by  their  act  of  parliament^  gave  the  defendant  six 
months'  notice  to  quit,  which  expired  on  the  28th  of  July.     The 
defendant  gave  up  possession  to  the  company  accordingly  on  that 
day,  without  obtaining  or  requiring  compensation  for  his  interest  in 
the  premises  which  he  was   entitled  to  under  the  act ;    it  was 
holden  (0)  that  he  was  liable  for  the  rent  of  the  half-year  ending 
on  the  following  1st  of  October.     Although  an  agreement  may  be 
void  by  the  Statute  of  Frauds,  as  where  a  lease  is  granted  in  reveraioo 
for  three  years  :  yet  if  tenant  take  possession  under  it,  he  becomes 
tenant  at  will  (m),  and  recourse  may  be  had  to  the  original  agree- 
ment to  calculate  the  amount^  of  the  rent.     But  where  a  lessee  took 
a  farm  under  an  agreement,  which  he  never  signed,  and  the  terms 
of  which  his  lessor  in  a  material  point  failed  to  fufil ;  in  an  action 
for  use  and  occupation  of  the  farm,  it  was  holden  (x),  that  the  jury 
might  ascertain  the  value  of  the  land,  without  regarding  the  amount 

(q)  Per    Tindal,    C.  J.,   U    Dodd  v.  (/)  Wamwriffhtv.Ram9dem,bU.6LW. 

Acklom,  7  Scott's  N.  R.  415.  602. 

(r)  Dodd  V.  Acklom,  ub,  sup.  («)  De  Medina  v.  PoUfm,  Holt's  N.  P. 

(#)  Grimman  v.  Legge,  8  B.  &  C.  324,  C.  47. 

cited  by  JVilliamSf  J.,  in  Slack  v.  Sharpe^  (a?)  Tomlinson  v.  Day,  2  Brod.  &  Bingh. 

8  A.  &  E.  374 ;   3  Nev.  &  P.  390,  ante,  680. 
p. 275. 
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of  rent  resenred  by  the  agreement.  When  premiaeB  have  been  let 
to  B.  for  a  term  determinable  by  a  notice  to  quit,  and  pending  sooh 
term,  C.  applies  to  A.,  the  landlord,  for  leave  to  become  the  tenant 
instead  of  B.,  and  upon  A.  consenting,  agrees  to  stand  in  B.^8 
place  and  offers  to  pay  rent ;  it  was  holden  (y)y  that  (dithoug^  B/s 
term  had  not  been  determined  either  by  notice  to  quit  or  a  anr* 
render  in  writing,)  A.  might  maintain  an  action  for  use  and  ocoupft- 
tion  against  C,  and  that  C.  could  not  set  up  B.'s  title  as  a  defenee 
to  that  action.  But  where  the  defendant,  in  1799,  agreed  by 
writing  to  take  certain  premises  for  17  years,  at  a  yearly  rent,  aad 
entered :  in  1813,  the  plaintifls  contracted  to  sell  the  fee  to  A., 
who  thereupon  bought  from  the  defendant  the  residue  of  his  term, 
and,  without  the  assent  of  the  plaintiflb,  put  in  a  new  tenant  who 
occupied  for  two  years ;  the  contract  for  sale  was  then  rescinded; 
it  was  holden  (2r),  that  the  plaintifib  were  entitled  to  recover  from 
the  defendant,  in  an  action  for  use  and  occupation,  the  rent  from 
1813  to  the  end  of  the  original  term,  as  there  had  not  heea  any 
surrender  in  writing  of  his  mterest,  and  as  the  plaintiffii  had  not 
assented  to  the  change  of  tenancy.  ^^  When  a  lease  is  expired,  the 
tenant^s  responsibility  is  not  at  an  end ;  for  if  the  premises  are  in 
possession  of  an  under-tenant,  the  landlord  may  refuse  to  accept  the 
possession,  and  hold  the  original  lessee  liable;  for  the  lessor  la 
entitled  to  receive  the  absolute  possession  at  the  end  of  the  term.^^ 
Tenants  are  bound  to  give  up  (a)  possession  of  the  premises  at  the 
expiration  of  their  terms  :  if  they  omit  to  do  so,  and  retain  pos8e»- 
sion,  either  by  themselves  or  their  under-tenants,  they  are  Uable  to 
pay  rent  to  their  landlord,  unless,  indeed,  he  has  consented  to  accept 
other  parties  as  his  tenants  instead  of  them  (&).  So  where  premises 
are  let  for  a  term  to  A.  and  B.,  and  A.  holds  over  after  the  expirar 
tion  of  the  term  with  B.'s  assent,  both  are  liable  in  an  action  torn 
use  and  occupation,  for  so  long  a  time  as  A.  continues  actually  to 
occupy,  but  no  longer  (c) :  but  it  is  doubtful  whether,  while 
premises  are  let  to  two  parties,  one  of  whom  is  desirous  of  giving  iq» 
possession,  and  notifies  his  desire  to  the  other,  who  neverth^eaa 
holds  over,  the  party  ^o  is  out  of  possession  can  be  made  liable  to 
an  action  for  use  and  occupation  (d). 

The  words  of  the  statute  are,  that  the  plaintiff  may,  **  recover  a 
reasonable  satisfaction  for  the  lands,  &c.  held  or  occupied  by  the 
defendant  in  an  action  for  use  and  occupation.*'  Hence  use  and 
occupation  lies  for  a  constructive  {e)  as  well  as  an  actual  occupatioB. 

(y)  Phipp9  Y.  Senlthorpet  1  B.  &  A.  {b)  Per  Parke,  B.,  CkrUtp  v.  Tmurtdf 

SO.     See  Hyde  v.  Modtett  5  C.  &  P.  42.  uH  mp. :  Wmting  v.  Eing,  S  M.  ft  W.  671. 

(jr)  Mattknm  amd  mother  v.  SaweU,  (e)  CSbrMy  v.  2lM«rt4,9M.ft  W.488; 

8  Taunt.  270;  Ibbs  y,  Richardson,  9  A.  &  see  8,  C.  12  M.  &  W.  316. 

B.  849.  (d)  Per  AUUrwn,  B.,  8.  C.  9  M.  &  W. 

(a)  Per  Kenyan,  C.  J.,  in  Harding  v.  448. 

Cfrethome,  1  Esp.  N.  P.  C.  56,  recognized  (e)  Pinaro  v.  Judton,  0  Bfai^  206. 
in  Ckriiiy  v.  Tanered,  7  M.  &  W.  127. 


*<*i.' 


•  rfin 


•(f).  ir^ 

•  C.  le  o 

WtOMM  MV  bnftt  OIPHB,  ■■jr  M  1* 

MliaHea  by  llMliMiil.i—fc  «■  —  ■■»  wrnw 

irhtr*  deCmdnta,  m  ipwWi  fias  jom-  to  j-nr.  acn^in 
floor,  « lii(.-b  (luriitK  tbdr  ouL'ftii  ■>•  oa^^Md  W  as 
Bra :  it  WMA  liolden  (■),  tint  aotwittoMfiif  tfw  JMttM 
prcrniK*,  thi'r  «r(.-n-  liftblo  to  ■■  mti^mi  br  vc  ^il  •eofaftaB 
llw  fn-'u»l  Mhii-h  cUpwd  bK*cai  llw  fin  *■!  U»  *qg;iifardMa^ 
Mtkm  of  lhi<  t«iuui>T;r ;  Timdai,  C.  J^  iiliiiiiMg^  Am  if  ifciiM 
boou  ui  Mgreeimnit  in  wiitittff  hitwtmi  tW  jitiai  tat  »  tam  rf 
J«Mii,  no  <pie«tion  could  hare  iwoi  nuitsi  M  4at  tfe  *■■  rf 
)>«*n  8(111  vsiBt<.-<l,  uid  »  letaaey  from  vw  to  T**!*  aitfl  il  ■ 
dctenniaed  bjr  a  notice  to  quit,  is  as  lo  iu  It^al  t 
MqtunceH  the  wanx  as  a  term  for  jeais.  If  the  I 
ana  tlic  tenant  cboosra  to  re-entorand  to  cootiBiie 
the  npw  liiiiJding,  there  seems  nothhw  to  prereat  I 
to  quit  hail  Imkiu  givi-n  on  cither  side;  and  if  so,  the  o 
MKii  of  the  iiartiew  uiuat  be  reciprocal,  and  the  t< 
Mitiafactioti  for  the  rent.  So  where  a  second  floor  of  m  I 
own)  I  it'll  lit  R  ntit  jj.iyahle  quart'.rh,  and  rltiriny  the  currem^^  (£t 
quarter  tlio  Iiouko  was  burnt ;  it  was  holden  (A),  that  as,  in  the 
action  for  uhc  ami  occupation,  the  rent  is  con^dered  ms  aocroBg 
do  <lii)  in  diem,  tlio  olaintifT  was  entitled  to  recorer  for  the  ocesp*- 
tion  at  h^HHt  up  to  ttiu  time  of  the  fire  taking  pUce ;  Paltaom,  J^ 
obAOrvc'd,  that  the  defendant  is  in  this  dilemma, — that  if  there  k  aa 
expn'HH  demiHC,  )ic  in  liable  for  the  rent,  notwithstanding  the  fire ; 
if  there  in  not,  he  is  liable  for  the  period  during  which  the  f 
were  actually  occupied.  Where  the  defendant  has  not  i 
posHCMiiion  luidor  the  plaintiif,  the  plaintiff  can  only  recover  rent  fcwn 
the  timo  he  hntt  had  the  legal  estate  in  him,  although  he  may  hare 
had  the  equitable  estate  long  before.  The  defendant  entered  upona 
loaschold  cottago  under  J,  S.,  who  soon  after  mortgaged  it  to  W.  S., 
and  iu  IN<I(!  nHHigncd  the  equity  of  redemption  to  the  pIaiQtiff(0. 
On  tliu  IHth  of  July,  1808,  W.  S.  assigned  the  legal  estate  in  the 
preniiHCH  to  the  plaintiff.  The  defendant  continued  in  possession 
till  the  Micliachnas  following,  and  had  paid  no  rent  for  the  last  tn'o 

(/)  SmllA  T.  Tuoarl.iU.  &  Or.  841)  (i)  l2m  v.  Gor/nn,  5  Bingh.  K.C.  Ml. 

B  Scolt'i  N.  R.  1/2.  (i)  Pacta-  t.  Gmiiu,  1  G.  &  D.  ]0; 

U)  lh>U  y.  Siibt,  »  T.  R.  327.  1  Q.  B.  421. 

(A)  Bcttr  V.  HoUpttffiU,  t  Tiunt.  45.  (/)  Cobb  t.  Carpaiter,  2  Cuopb.  19,  n. 
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years.  It  was  contended,  that  although  a  person  having  the  equita- 
ble estate  only,  perhaps  could  not  maintain  use  and  occupation  withr 
out  privity  of  contract,  yet  the  plaintiff  being  now  clothed  with  the 
legal  estate,  his  title  would  have  reference  to  the  time  when  the 
equity  of  redemption  was  assigned  to  him,  so  as  to  entitle  him  to 
two  years'  rent.  But  Lord  EUenborough  clearly  held,  that  he  could 
only  recover  rent  for  the  period  between  the  18th  of  July  and 
Michaelrtias-day,  1808.  His  Lordship  likewise  ruled,  in  the  same 
cause,  that  the  defendant,  who  just  before  he  quitted  had  been  dis- 
trained upon  by  the  ground  landlord  for  several  years^  ground  rent, 
amounting  to  a  much  larger  sum  than  was  due  to  the  plaintiff,  could 
only  set  off  a  part  of  the  sum  proportioned  to  the  period  during 
which  the  plaintiff  had  the  legal  estate ;  and  that  the  fact  of  the 
plaintiff  having  brought  an  ejectment  for  the  same  premises,  laying 
a  demise  on  the  18th  of  July,  1808,  was  no  bar  to  the  present  action, 
but  was  only  matter  of  special  application  to  the  court.  Where 
defendant  (m),  in  expectation  of  a  lease  by  indenture,  which  he  had 
agreed  to  take  from  the  plaintiff,  procured  attornments  from  some 
of  the  tenants,  and  received  rent  irom  others;  it  was  holden,  that 
the  occupation  by  the  tenants  was  an  occupation  by  the  defendant, 
as  much  as  if  the  defendant  were  in  the  actual  possession  himself; 
and  it  being  one  entire  holding,  under  the  expectation  of  a  demise 
of  the  whole,  the  defendant  was  liable  for  the  whole  amount.  In  an 
action  against  the  assignees  of  B.  (n),  a  bankrupt,  the  declaration 
stated,  that  the  defendants,  on  such  a  day,  were  indebted  to  the 
plaintiff  in  £ —  for  the  use  and  occupation  of  two  houses,  &c.,  before 
time  occupied,  cls  well  by  the  bankrupt,  whose  estate  therein  the 
defendants  afterwards  had,  as  by  the  defendantSy  at  their  special 
instance  and  request,  for  one  year  then  elapsed,  and  as  tenants 
thereof  respectively,  to  the  plaintiff,  and  by  his  permission.  The 
facts  were,  that  after  B.  had  occupied  the  premises  during  part  of 
the  year,  under  an  agreement  to  pay  £ —  a  year  for  them,  he  became 
a  bankrupt,  whereupon  the  defendants,  his  assignees,  entered  into 
possession  and  continued  in  the  possession  for  the  remainder  of  the 
year.  A  proportion  of  the  annual  rent  for  that  part  of  the  year 
during  which  the  defendants  were  in  possession,  was  paid  into  court. 
It  was  holden,  that  if  the  plaintiff  could  recover  at  all  in  this  form 
of  action  against  one  person  for  the  use  and  occupation  of  another, 
(as  to  which  the  court  would  not  give  any  opinion,)  it  must  be  on 
the  ground  of  that  occupation  having  been  permitted  at  the  defen- 
dant's request,  and  that  request  must  be  proved :  that  the  words 
^*  at  the  special  instance  and  request  of  the  defendants,"  were  in 
this  case  words  of  substance,  and  operative,  connecting  the  occupa- 
tion of  the  defendants,  for  which  they  were  bound  to  make  a  satis- 
faction, with  the  occupation  of  B.,  a  stranger,  for  whose  occupation, 

(m)  Neai  v.  Swmd,  2  Cr.  &  J.  377 ;  2      tigneei  ^Lediard,  a  Btmkmpt,  2  H.  BL 
Tyr.  464.  319. 

(»)  NttUh  V.  Tathek  tmd  othen,  Ai- 


^ 
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urim&facu  >t  least,  the  defmdaiita  were  not  liable ;  tfaat  in  pMt 
of  foct  it  wM  not  at  the  request  of  the  deTendaDts  that  B.  bad  bMi 
p«niiitt«r<l  to  occupy ;  the  defendants  had  uo  relatioD  to  R^  bi 
■s  hin  awifniece,  and  that  relation  did  not  comtnenee  tmtil  tkt 
doae  of  ]}.'ii  occu|iKtion  :  that  n^latioo,  tlierefore,  alone  oeald  Ml 
have  the  effitct  of  making  th^m  personally  tiaUo  to  answer  far  '~'~ 
oocnjinlirin  before  his  lauikrHptcy.     The  nvcn-nmnt,   that  he 

Iw^n  !)«miitted  to  occupv  "tit  Uie  retjiieitl"  of  the  defeodtekb 

therefore  8ub6t«iic«,  atiff  not  mere  form,  and  as  the  |flaitittlf  M 
ruled  in  th«  proof  of  it,  he  was  not  entitled  to  recover  from  the  it- 
fsodaiitA  the  rent  due  for  B.'s  ooc.ii|wtioii. 

The  defendant  contracted  t"  pwrt-liasfl  of  the  platntifTthe  lease  rf 
a  house  (o),  and  on  paymfiit  of  tlit'  p»i re ha»i^ money,  was  pvrmitud 
to  take  pussession.  A  few  months  afterwards,  the  plaintiff  sot 
having  made  out  a  good  tiUe,  defendant  declared  his  intentkn  to 
rescind  the  contract ;  he  accordingly  quitted  iwaseaeion  at  At 
house,  and  brought  an  action  for  money  had  and  receired  agUHl 
the  plaintiff,  and  recovered  the  whole  of  the  purchase-mone^  and 
the  expenses  of  iiivestignting  the  title.  Tlie  plaintiff  then  broo^ 
U  action  for  use  and  occupation  against  the  defendant :  (mt  it  «a> 
holden,  that  it  »-oidd  not  lie  ;  Mansfield,  C.  J.,  observing,  ihil  a 
contract  could  not  arise  by  implication  of  Ian-  under  cireuinsteneea, 
the  occurrence  of  which  neitner  of  the  parties  erer  had  in  tbcic 
contemplation  ;  that  if  no  money  had  been  naid,  perhaps  it  iniglrt 
bo  a  different  question ;  but  i  f  a  person  paid  his  money,  and  was  sb 
unwise  as  to  take  possession  without  a  title,  justice  required  thifr  ^ 
the  one  party  should  take  back  his  money  ana  the  other  his  hooR 
In  this  ease,  the  fact  <if  the  defi.'Tidant  having  paid  the  whole  pu^ 
chase-money  at  the  time  of  the  contract  was  relied  on,  and  U  ms 
considered  that  the  interest  was  a  sofficient  compensation  for  th 
use  which  defendant  had  of  the  premises.  But  in  Hall  t.  VamgiaK, 
Peake's  N.  P.  C.  254,  2nd  edition,  n.  (a) ;  the  court  held,  tint  the 
vendor  might,  in  cases  where  the  contract  went  off  withoat  fanh  on 
his  part,  and  the  occupation  had  been  beneficial  to  the  vendM^ 
recover  a  compensation  for  such  occupation  in  thia  form  of  actidL 
So  ia  Howard  v.  Shaw,  8  M.  &  W.  118,  where  a  partr  ww  let 
into  possession  of  land  under  a  contract  of  purchase,  whidi  lAer- 
wards  went  offi  it  was  holden,  that  he  was  liable  in  this  fofiB  of 
action  at  the  suit  of  the  vendor,  for  the  period  during  which  he  con- 
tinued in  possession  after  the  contract  went  off. 

XiebtfoT  Ute  and  Occupation  (p). — At  the  trial,  it  appeared  tint 

riaintiffliad  recovered  a  judgment  against  A.,  upon  whicb,  in  E.  T. 
826,  an  elegit  was  issued.     The  sheriff  returned  an  ioquuitioii,  Iff 
which  it  was  found  that  A^  at  the  time  of  the  judgmoit,  was  seiw^ 

<b)  JHrMaMf  T.  FotmttH,  %  Timt.  145,       PCake'i  N.  P.  C.  263,  Sad  edit^ 
dtad  id  Ktatiitg  t.  Bulktlg,  2  Stark.  N.  (p)  See  nit,  p.  624. 

P.  C.  421.     But   lee   Htitm  v.  T^mlm, 
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for  life,  of  land  in  the  occupation  of  defendant,  (being  the  land  in 
respect  of  the  rent  of  which  the  present  action  was  brought,)  and  in 
September,  plaintiff  served  defendant  with  notice  of  the  inquisitioOt 
and  with  a  demand  of  the  rent  then  due.  A  large  suaa  was  then 
due ;  and  defendant,  upon  being  served,  said  that  A.  was  his  land- 
lordy  and  that  he  paid  his  rent  to  him.  On  the  part  of  the  defendanti 
it  was  proved,  that  A.  had  not  any  legal  interest  in  the  land ;  that  ife 
was  vested  in  trustees  for  a  long  term  of  yearsi  in  (»rder,  among 
other  purposes,  to  raise  a  large  sum  of  money  for  the  aunt  of  A., 
which  money  had  not  been  raised ;  in  the  meantime,  A.  was  pei^ 
mitted  to  receive  the  rents  and  profits.  The  plaintiff  was  non- 
suited ;  and  the  court  confirmed  (q)  the  opinion  of  the  C.  J.,  on  the 
ground  that  the  plaintiff  could  not  recover  in  ejectment ;  nor  in  an 
action  for  the  rent,  because  he  could  not  claim  the  4rent;  unless  he 
had  a  right  to  enter ;  that  although  the  inquisition  found  that  A. 
was  seised,  yet  a  stranger  to  the  inquisition  was  not  bound  to 
traverse  it;  he  mi^ht  dispute  its  correctness  in  any  other  way.  A., 
however,  had  notbmg  in  the  premises  but  a  joint  equitable  interest, 
of  which  a  court  of  equity  alone  could  take  cognizance. 

By  R.  G.  H.  T.  4  Will.  IV.  No.  5.  counts  upon  a  demise,  and 
for  use  and  occupation  of  the  same  land  for  the  same  time,  are  not 
to  be  allowed  (r).  But  where  the  first  count  of  a  declaration  was 
framed  on  the  stat.  11  Oeo.  II.  c.  19,  s.  18,  (see  aale,  p.  622,)  for 
the  recovery  of  double  rent,  and  the  second  count  was  for  use  and 
occupation,  the  court  rejected  an  application  to  strike  out  one  of  the 
two  counts  («). 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for  use  and 
occupation  for  rent  due  before  the  day  of  the  demise  laid  in  the 
declaration  in  ejectment  (t)j  but  rent  due  subsequent  to  that  day 
cannot  be  recovered  in  an  action  for  use  and  occupation  (ti). 

The  defendant  in  this  action  will  not  be  allowed  to  impeach  the 
title  of  the  plaintiff,  by  whose  permission  he  entered  upon  and 
occupied  the  tenement  demised.  Hence  a  plea  of  nil  fudmit  in 
tenementis  cannot  be  pleaded  {x) ;  and  this  nde  holds,  even  where 


n 


Htarru  v.  Booker,  4  Bingh.  96.  («)  Per  BulUr,  J.,  8.  C,  1  T.  R.  388. 

r)  See  Arden  v.  Pullm,  9  M.  &  W.  (x)  Biehardt  v.  Holdiiek  (4),  H.  13 

430.  Geo.  II.,  cited  in  UwU  ▼.  WaUia,  Si^. 

(«)  Thoroton  v.  WhUehead,  1  Tyr.  &  R.  13 ;  Curiia  ▼.  Spitip,  1  Bin^.  N.  C. 

Gfar.  813;  1  M.  &  W.  14.  15 ;  4  M.  &  Se.  554,  S.  P.,  aetioii  of  deb* 

(i)  Mirtk  ▼.  Wright,  1  T.  B.  378.  forxmaad  occi^ttiOB. 


(4)  The  case  of  Riekardt  y.  HMitch,  was  this :— Error  to  reverse  a 
judgment  in  action  on  the  case  upon  several  promises,  in  Stepii^  Gowrti 
beeauae  the  plaintiff  declared,  that  in  consideration  he  perndttea  the  ds» 
femdant  to  enjoy  several  houses,  without  showing  what  tit£s  he  had.  Telr. 
227,  8,  GlaB9€^9  ease,  and  Aylet  v.  WiUiamB,  3  Lev.  193,  were  eiledl. 
E  contra  it  was  said^  that  permission  to  enjoy  without  diewiBg  any  titl% 


ihfi  declaration  ^ . 

the  plaintiff,  provided  it  is  stated,  that  defendaDt  ocu-npioil  by  Cl» 
penniawon  of  the  plaintiff(y).  A.  hired  apartments  by  the  j«r 
of  B. ;  B.  afterwards  let  the  entire  house  to  C,  wbo  6ue<i  A.  in  n 
action  Tor  the  use  and  occupation,  for  the  hire  of  the  apartmentt: 
it  wfkB  holden  (x),  that  A .  could  not  impt-nch  C.'b  title.  So  what 
the  occupier  of  a  house  had  6ubruitt«d  to  a  distress  for  rent,  tUiA 
in  the  notice  of  distrcea  to  be  dut:  from  him  as  tenant  to  the  &■ 
tntinor ;  it  was  holden  (a),  that  this  was  an  acknowledgment  of  tbf 
tenancy.  So  where  A.  had  come  into  occiiijation  under  J.  &^  "tw 
bad  paid  rent  upon  a  distress  by  B. ;  it  was  holdeu  (6),  that  ato 
proof  of  the  fact,  A.  was  estopped  to  dispute  B.'b  title  to  the  r«. 
So  a  person  wlio  has  occupied  premises  and  paid  rent  (o  tk 
apparent  proprietor  as  his  landlord,  and  wbo,  «  hen  sued  by  biai  6r 
the  use  and  occupation,  has  paid  money  into  court,  canoot  ifligi 
that  he  has  only  tlic  equitable  estate,  or  that  ho  is  entitled  onlf  v 
co-executor  with  others  who  do  not  join  in  the  action ;  altha^ 
the  plaintiff,  at  the  trial,  discloses  that  fact  iu  proving  his  am 
Gaae(c). 

Under  the  new  rules,  the  plea  of  non-assumpsit  operates  nnhf » i 
denifU  in  fact  of  the  express  contract  alleged,  or  of  die  tuatteis  of  bet 
from  which  the  contract  or  promise  alleged  inny  be  implied  by  la*. 
This  action  is  brought  for  a  reasonable  satisfaction  giyen  by  the  sta- 
tute for  the  occupation  of  land  held  and  enjoyed  by  tht;  defeixlant  In 
the  permission  of  plaintiff.  It  is,  therefore,  a  matter  of  fact  stated 
in  the  declaration,  from  which  the  promise  arises  by  i^teratjon  (f 
Uw,  "  that  the  defendant  held  and  enjoyed  by  the  permission  <4 
the  phintift'."  WlitTc  tliv  ]>laintiff  had  mortgageil  the  prcmisfti 
before  the  defendant  came  into  possession,  and  the  mortgagee  had 
given  notice  to  the  defendant  not   to  pay  the  plaintiff  any  roit 


(y)  RicAardt  v.  Holdilch,  H.  13  Geo. 
U.,  cited  in  Ltid,  v.  Wallii,  S«y.  R.  13; 
1  Wa..  3U,  S.  C. 

(m)  Rmitit  V.  JlaiiiuDii,  1  Bingh.  147. 

(a)  Panlon  t.  Jont;  3  Campb.  372, 
Bayltf,  i. 


(t)  CooptT  T.  Blttudf,  1  Binglk.  N.  C 
43 ;  in  which  Part,  J.,  recopiind  Pm- 

{c)  Dotty  y.  lUi,  11  A,  &  E.  MS!  J 
P.  A  D.  2B7. 


was  a  sufficient  consideration.  1  Leon.  43  ;  Cro.  Jac.  496  ;  1  Lev.  304 ; 
3  Lev.  150.  An  objection  was  made  to  the  plea,  that  this  action  bong 
founded  on  a  collateral  promise,  and  not  on  a  contract  for  the  rent,  ml 
habuit  in  tenementi^,  b3  was  pleaded  in  this  case,  was  not  a  good  pica, 
and  of  that  opinion  was  the  whole  court ;  for  if  any  one  enjoys  a  bM^ 
at  his  request,  and  by  permission  of  another,  that  is  a  sufficient  consi- 
deration for  an  assumpsit.  N.  Chappie  cited  a  case,  as  ruled  by  Lori 
Hardwicie,  where  A.,  without  title,  gave  possession  of  a  house  to  B-; 
C.,  the  owner,  brought  assumpsit  for  the  use  and  enjoyment ;  but  became 
B.  did  not  receive  his  possession  from  C.,  nor  anywise  occupied  under 
him.  Lord  Hardtoicke  held  the  action  not  maintainable  by  him. 
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becoming  due  after  such  notice ;  it  was  holden  (d),  that  under  non- 
assumpsit,  the  defendant  might  give  these  facts  in  evidence;  for 
the  notice  was  evidence  that  the  subsequent  holding  was  not  by 
permission  of  plaintiff,  as  alleged  in  the  declaration^  but  by  per- 
mission of  the  mortgagee.  Obedience  to  the  mortgagee'^s  notice  as 
to  rent  due  before  the  notice  must  be  specially  pleaded. 

In  an  action  for  use  and  occupation  of  glebe  lands  (e),  it  appeared 
that  the  former  incumbent  had  let  the  lands  in  question  to  the 
defendant,  who  had  continued  tenant  to  the  present  incumbent,  the 
plaintiff,  who  had  paid  him  half  a  year's  rent  for  the  same.  The 
action  being  brought  for  some  arrears  of  rent,  the  defendant 
offered  to  give  evidence  of  the  plaintiff's  having  been  simoniacally 
presented,  of  which,  as  it  was  stated,  the  defendant  was  ignorant, 
when  he  paid  the  former  rent ;  but  Lord  KenyoUy  C.  J.,  refused  to 
receive  this  evidence,  being  of  opinion  that  the  case  fell  within  the 
common  rule,  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation.  There 
was  a  verdict  accordingly  for  the  plaintiff.  The  court  of  B.  R.,  on 
motion  for  a  new  trial,  concurred  in  opinion  with  the  C.  J.  But  a 
tenant,  though  he  cannot  dispute  his  landlord's  title  at  the  time  of 
the  demise,  may  show  that  it  has  since  expired  (/).  Where  pre- 
mises are  let  at  an  entire  rent,  an  eviction  from  part,  if  the  tenant 
thereupon  gives  up  possession  of  the  residue,  is  a  complete  defence 
to  this  action  {g).  If  there  be  a  lawful  eviction  (A)  from  part  by  an 
elder  title,  the  rent  is  apportioned  only,  and  not  suspended. 

It  has  been  recently  decided  (t),  that  there  is  no  implied  warranty 
on  a  lease  of  a  house  or  of  land,  that  it  is,  or  shall  be,  reasonably  fit 
for  habitation  or  cultivation  ;  and  that  there  is  no  contract,  still  less 
a  condition,  implied  by  law  on  the  demise  of  real  property  only,  that 
it  is  fit  for  the  purpose  for  which  it  is  let ;  although  in  the  case  of 
the  demise  of  a  ready-furnished  house  for  a  temporary  residence  at 
a  watering-place,  it  has  been  holden  (Jk)  that  there  was  such  an 
implied  condition ;  but  this  decision  can  only  be  upheld,  if  at  all,  on 
the  ground  that  the  contract  was  one  of  a  mixed  nature,  being  a 
bargain  for  a  house  andfumiturey  which  was  necessarily  to  be  such 
as  was  fit  for  the  purpose  for  which  it  was  to  be  used.  In  a  subse- 
quent case,  where  the  defendant  was  tenant  from  year  to  year  of 


(d)  Waddilove  ▼.  Bamett,  2  Bingh.  N. 
C.  538 ;  2  Sc.  763.  See  Brmen  v.  Storejf, 
1  M.  &  Gr.  117 ;  1  Scott's  N.  R.  9,  and 
the  other  cases  cited,  oii/e,  p.  676. 

(0)  Cooke,  Clerk,  v.  Loxley,  5  T.  R.  4, 
recognized  in  Brookfby  v.  WattM,  1  Marsh. 
R.  38 ;  6  Taunt.  333,  8.  C.  See  Cripp$ 
V.  BUmk,  9  D.  &  R.  480. 

(/)  See  ante,  p.  696 ;  and  CUtridge  v. 
Mfaekenzie,  4  M.  &  Gr.  143;  4  Scott's 
N.  R.  796. 


s 


r)  Smith  Y.  Raleigh,  3  Campb.  513. 

[A)  Neale  ▼.  Mackenzie,  2  Cr.  M.  &  R. 
84;  5Tyr.  1106. 

(0  Sutton  Y.  T^ple,  12  M.  &  W.  52; 
Hart  Y.  Windtor,  12  M.  &  W.  68,  deny- 
ing the  authority  of  the  cases  of  Bdumrda 
Y.  Etherington,  Ry.  &  M.  268  ;  SaUikwrjf 
y.Manhall,  4  C.  &  P.  65  ;  and  CoUint  y. 
Barrow,  1  M.  &  Rob.  112. 

{k)  SmUh  Y.  Marrable,  11  M.  &  W.  5. 
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mftlting  premwcs,  which  bj  reasan  of  Um  ilofoalt  nftbe  landlardll 
iMt  T«[>airinf;,  according  to  his  oftroetDeDt  so  to  do,  bad  beeomtw' 
for  maitinf;  purpoeee ;  it  was  bold«n  (/),  that  this  me  bo  iMtaot 
an  actiun  for  use  and  occupation  for  rent  dne  snbieqiieBtlT  ta  t__ 
nr«mi»4«  bocomin];;  ho  unfit :    if  the  landlord  bad  entfrnd  into^ 
covenant  to  rcpnir,  the  mere  brondi  themif  od  bis  part  would  ml 
JpmliSy  the  tenant  in  al^andoninf;  ttio  premises  :  and  such  a  cone- 
quenoe  cannot  be  im{iortv<l  into  a  parol  letting  from  j'ear  to  jar. 

A.  being  in  posMCMuon  under  a  lease  for  years,  underlet  tbr  pi^ 
uiacM,  from  yuMT  to  year,  to  the  defondaata,  who  knew  the  extent  of 
A.'b  interiwt.  The  pluntiiT,  afterwards,  took  a  lease  of  the  mat 
pramiiHiH  ex[>eotant  on  the  detenaination  of  A.'s  t«rtu,  and  the  dr 
ntidanta,  afUir  the  determination  of  A.'s  term,  continued  in  poM» 
aion  for  a  (lunrter  of  a  year,  wheai  they  Daid  rent  for  that  poriod  tt 
tlie  plaiutin,  at  the  same  rate  they  haa  pre\-iousIy  paid  to  A.,  lal 
claimed  to  ^ive  up  puHScsslon.  This  was  refused,  and  the  prei  ' 
remained  unoccupied  for  Mime  time.  The  plaintiff  brought  an  ai 
fi>r  use  and  uccupntinn;  l>at  the  C.  J.held(in>,  that  the  old  tesaaa 
having  bc^'n  dctcruiined,  there  was  not  any  evidence  of  a  new  «uati- 
nuing  tenancy,  for  the  fact  relied  on  admitted  equally  well  uf  a  dif- 
ferent oonatruction.  So  where  defendant,  who  had  occupied  voiit 
a  lease,  which  exptr'.-<l  at  Lady-day,  1829,  jiaid  a  quarter's  rent  m 
Midsummer-day,  182!),  deducting  something  for  repairs;  he  mtsnol 
afterwardn  »cen  on  the  premiaea,  but  the  rent  was  paid,  at  irrfgelB 
tnturvala,  by  L.,  who  had  occupied  the  premises.  In  an  action  for  ice 
and  oooupatioo  against  the  defendant,  claiming  two  quu-ters'  rent  due 
at  Lady-day,  1831 ;  the  judge  left  it  to  the  jury  to  find  whether  the 
landloiil  liiiil  luit  accepted  L.  as  the  tenant;  and  tlie  jury  hating 
fouTul  fill'  tlie  ilvfeiitlaiil.,  the  court  refused  (»)  to  disturb  the  veniict 
A.  lets  lands  to  B.,  who  underlets  to  C.  and  others  ;  during  tliMe 
tenancies,  A.  gives  notice  to  C.and  the  other onder-tenants to qtdt, 
and  C.  does  quit,  and  the  lands  before  occupied  by  him  remain  uitiw- 
oupied  for  a  year,  and  are  then  again  let  by  B.;  A.  cannot  reoonr 
against  B.  for  the  use  and  occupation  of  this  land  for  the  year.  And 
tamble,  under  these  circumstances,  an  eviction  might  be  pleaded  to 
the  whole  demand  (o).  The  husband  is  not  liable  in  an  action _^ 
me  and  occupalioR  (  d),  upon  an  occupation  by  the  wife  dum  aua, 
not  at  the  request  ot  the  nusband. 

In  an  action  for  use  and  occupation  (q),  if  it  appear  that  the 


)nM,  1844.   Sm  fuTth<u',  M  to  therightof 
atantnt  lo  withdraw  from  the  tetanej,  the 
JodgOKiit  of  TIndal,  C.  J.,  in  Ix<M  1.  Oor- 
m*.  S  Bingh.   N.  C.  SOI )  7  Scott,  U7  i 
■Ud  Ard^  V.  P»/im,  10  M.  A  W.  381. 

lir.ftSc317. 

(B)  Am  *.  PM^,  1  Sl>^  N.P.C. 
94. 

(p)  Riciardm  V.  Bolt,  I  Bni.  * 
Bii,eL  50. 

.ti'T"-'^ -'-"*"•'"■ 
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premises  were  let  to  the  defendant  for  the  purposes  of  prostitution, 
the  action  cannot  be  sustained,  the  contract  being  contra  banos 
mores  (5)  ;  but  where  the  premises  are  not  let  to  the  defendant  for 
the  purposes  of  prostitution,  the  defendant  cannot  evade  the  pay- 
ment of  a  fair  rent  (r),  although  she  prove  that  she  has  used  them 
for  those  purposes.  In  an  action  for  use  and  occupation  of  a  lodging 
under  a  weekly  tenancy,  where  it  did  not  appear  that  the  lodging 
was  originally  let  for  the  purposes  of  prostitution ;  it  was  holden  («X 
that  the  plaintiff  could  not  recover  the  weekly  rent  which  had 
accrued  after  he  was  fully  informed  that  the  defendant  occupied  the 
lodging  for  the  purposes  of  proetittttion.  See  further  on  this  subject, 
antey  p.  67. 

Assumpsit  for  use  and  occupation  (t) ;  on  examination  of  a 
witness  who  proved  the  occupation  by  defendant,  it  appeared,  that 
there  had  been  an  agreement  in  writing,  but  not  stamped.  It  was 
contended,  by  plaintiff's  counsel,  that  the  agreement,  not  having  been 
stamped,  was  not  binding  on  the  parties,  and  that  therefore  the 
plaintiff  might  waive  this,  and  go  into  evidence  generally  for  use  and 
occupation.  It  was  insisted  for  defendant,  that  it  appeared  that 
defendant  held  under  a  written  contract,  and  therefore  the  plaintiff 
was  bound  to  give  it  in  evidence.  Eldon^  C.  J.,  was  of  this  opinion ; 
observing,  that  this  being  a  specific  contract  between  plaintiff  and 
defendant,  the  plaintiff  is  bound  to  show  what  that  contract  was :  it 
may  contain  clauses  which  may  prevent  plaintiff  from  recovering; 
others  for  the  benefit  of  defendant,  which  he  had  a  right  to  have 
nroduced :  but  the  contract  not  being  stamped,  it  could  not  be  given 
m  evidence  (6),  therefore  the  plaintiff  must  be  nonsuited.  An  action 
for  use  and  occupation  (ti)  is  maintainable  without  attornment  upon 
the  Stat.  4  &  5  Ann.  3. 16,  ss.  9  and  10,  by  the  trustees  of  one  whose 
title  the  tenant  (defendant)  had  notice  of  before  he  paid  over  his 
rent  to  his  original  landlord ;  although  the  tenant  had  no  notice  of 
the  legal  title  being  in  the  plaintifib  on  the  record. 

(r)  Wiggmf  y.  Qevrge,  per  Abbott,  C.  (0  Bmoer  v.  PalM«r,  3  Btp.  N.  P.  C. 

J.,  Middx.  Sittings  after  £.  T.  5  Geo.  IV.  213. 

(«)  Jem^t  v.  Throgmortfm,  Ry.  ft  M.  («)  Ltmleff  v.  Hodftm,  16  But,  99. 
ttl. 


(5)  So  the  first  publisher  of  a  libellous  and  immoral  work»  e.  ^.>  the 
Memoirs  of  Harriette  Wilson^  cannot  maintain  an  aodon  against  any  po^ 
son  for  publishing  a  pirated  edition.  Sioekdaie  v.  Onwhyn,  5  B.  &  C 
173.  In  Poplett  V.  StockdaU,  2  C.  &  P.  198 ;  it  was  holden,  that  the 
printer  could  not  recover  against  the  publisher. 

(6)  R.  V.  The  Inhabitanta  of  Si  PtmFa,  Bedford,  6.  T.  R.  462,  S.  P. ; 
and  see  Buxton  v.  ComM,  12  M.  &  W.  426,  Tecogninng  Fmeent  v.  Colo, 
dC.  &P.  481;  M.  &  Malk.  257,  by  which  Lord  Tenterden  had  o/verruied 
the  dictum  of  Bayley,  J.,  in  B.  v.  Pendleton,  15  £ast»  449. 
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WAGER. 


Introduction,  p.  1410;  Statutes,  16  Car.  II.  c.  7,  p.  1418;  9 
Anne,  c.  14,  p.  1413 ;  18  Geo.  II.  c.  34,  p.  1416,  7;  3 1- 
4  Fic^  c.  5,  p.  1417;  Pleading,  p.  1419. 


Introduction.— It  has  frequently  been  lamented,  that  idk 
and  impertinent  wagers  between  persons  not  interested  in  the  sub- 
ject or  event  were  ever  considered  as  valid  contracts.  Grave  and 
learned  judges  have  thought  that  it  would  have  been  more  bene- 
ficial for  the  public,  if  it  had  been  originally  determined,  that  an 
action  would  not  lie  for  the  enforcing  the  payment  of  any  wager  (1). 
Actions,  however,  on  wagers  relating  to  a  variety  of  subjects,  having 
been  entertained  under  certain  restrictions,  and  the  legislature  not 
having  as  yet  interposed  to  prohibit  them  entirely,  it  may  be  proper 
to  state  in  what  cases  an  action  will  lie  for  enforcing  the  payment 
of  a  wager,  and  in  what  such  action  cannot  be  maintained. 

In  Andrews  v.  Herne(^a\  where  a  wager  was  laid,  that  Charies 
Stuart  would  be  King  of  England  within  twelve  months  next  fol- 
lowing, he  then  being  in  exile  ;  it  was  holden  good  (2).  So  in  the 
Earl  of  March  v.  Pigot  (b),  where  two  heirs  apparent  betted  on 

(a)  1  Lev.  33.  3  Campb.  172,  viz.  that  it  was  a  case  ool 

(b)  5  Burr.  2802,  recognized  in  Mead  to  be  cited,  being  of  ver^r  doubtful  aotho- 
V.  Damtont  3  A.  &  E.  307.  But  see  the  rity.  See  also  Bkmd  v.  ColUit,  4  Campb. 
observation  of  Heathy  J;  on  this  case,  in  157. 


been 


(1)  "I  think  it  ^ould  have  been  better  if  wagers  had  originally 
left  to  the  decision  of  the  Jockey  Club.**     Maule,  B.,  5  M.  &  W.  82. 

(2)  But  as  it  was  justly  observed,  by  Lord  Ellenborough,  C.  J.,  in 
Gilbert  v.  SykeSy  16  East.  1,50,  the  illegality  of  this  wager,  on  the  groimd 
to  its  being  against  public  policy,  does  not  appear  to  have  been  brought 
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the  lives  of  their  respective  fathers,  no  objection  was  made  to  the 
subject  of  the  wager ;  and  it  was  further  holden^  that  the  circum- 
stance of  one  of  the  fathers  being  dead  at  the  time  when  the  wager 
was  made,  but  of  which  circumstance  the  parties  were  ignorant,  did 
not  affect  the  validity  of  the  wager.  In  Murray  v.  Kelly^  B.  R., 
M.  25  Geo.  III.,  on  a  rule  to  show  cause  why  the  defendant  should 
not  be  discharged  on  filing  common  bail,  on  the  ground  that  the 
action  was  on  a  wager,  whether  A.  kept  a  military  academy  at  such 
a  place,  or  not ;  Lord  Mansfield  said,  that  as  it  was  merely  a  wager 
on  a  private  event,  he  saw  no  reason  why  it  should  not  be  considered 
as  a  legal  debt ;  and  the  rule  was  discharged.  A  wager  (c)  on  the 
event  of  an  appeal  to  the  House  of  Lords  from  the  Court  of  Chan- 
cery, was  holden  good ;  the  wager  having  been  made  between  parties 
who  could  not  in  any  degree  bias  the  judgment  of  the  House,  and 
there  not  being  any  fraud  or  colour  in  the  case.  So  where  {d)  the 
subject  of  the  wager  was,  whether  one  S.  T.  had  or  had  not,  before 
a  certain  day,  bought  a  waggon,  lately  belonging  to  D.  C. ;  it  was 
holden  good,  per  three  justices  :  but  Buller^  J.,  was  of  a  different 
opinion — 1st,  on  the  ground  that  two  persons  shall  not  be  permitted, 
by  means  of  a  voluntary  wager,  to  try  any  question  upon  the  right 
or  interest  of  a  third  person ;  and  2ndly,  that  all  wagers,  whether  in 
the  shape  of  a  policy  or  not,  between  parties  not  having  any 
interest,  were  prohibited  by  stat.  14  Geo.  III.  c.  48.  So  a  wager  U) 
of  a  rump  and  dozen^  whether  the  defendant  was  older  tluan  the 
plaintiff,  was  holden  to  be  legal.  A  wager  on  the  future  price  of 
foreign  funds  is  not  void  or  illegal,  either  by  the  7  Geo.  II.  c.  8,  or 
at  common  law  (/). 

ic)  Jonet  V.  Randall,  Cowp.  37.  (/)  Morgan  ▼.  Pebrer,  3  Bingh.  N.  C 

(d)  Good  V.  EUioli,  3  T.  R.  693.  457 ;   4   Sc.  230,   recognizing  Good    t. 

(e)  Hustey  v.  Criekitt,  3  Campb.  168.        Elliott 

under  the  consideration  of  the  court.  In  CHlbert  v.  Sykes,  the  defendant, 
in  the  year  1802,  in  consideration  of  one  hundred  guineas^  agreed  to  pay 
the  plaintiff  a  guinea  a  day  during  the  life  of  Buonaparte.  The  defendant 
paid  the  guinea  a  day  for  some  years ;  but  then  desisted.  The  action 
was  brought  to  recover  the  arrears.  The  jury  having  found  a  verdict  for 
the  defendant ;  on  motion  for  a  new  trial,  it  was  contended,  in  support 
of  the  verdict,  that  the  wager  was  illegal,  inasmuch  as  it  had  a  tenaency 
to  create  an  interest  in  the  plaintiff  m  the  life  of  a  foreign  enemy,  and 
which,  in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his 
allegiance.  The  court,  being  of  opinion  that  the  justice  of  the  case  had 
been  satisfied,  refused  to  disturb  the  verdict ;  and  Lord  Ellenborouyh,  C.  J., 
expressed  a  strong  opinion  against  the  legality  of  the  waser,  as  well  on  the 
ground  before-mentioned,  as  also  on  the  ground  that  the  party  suffering 
under  such  a  contract,  might  be  induced  to  compass  and  encourage  the 
horrid  practice  of  assassination,  in  order  to  get  rid  of  a  life  so  burdensome 
to  him.  This  decision  was  recognized  in  Evans  v.  Janes,  5  M.  &  W.  77, 
post,  p.  1419. 

VOL.  II.  3  A 


1412  WAGER, 

Wagers  are  illegal  which  are  specially  prohibited   by  poaitife 
statute.    A  policy  of  insurance  is,  in  the  nature  of  it  a  contnet  of 
indemnity,  and  of  great  benefit  to  trade.     But  the  use  of  it  wm 
perverted  by  its  being  turned  into  a  wager.     To  remedy  this  eti^ 
the  Stat.  19  Geo.  II.  c.  37  (y)  was  niade ;  which*  after  enumerating 
in  the  preamble  the  various  frauds  and  pernicious  practices  intnh 
duoed  by  the  perversion  of  tliis  species  of  contract,  and, 
others,  that  of  gaming  or  wagering,  under  pretence  of 
vessels,  &c.,  proceeds  under  general  words  to  prohibit  all  eontnefci 
of  assurance  by  way  of  gaming  or  wagering.     An  agreement*  ii 
writing,  was  made  (A),  that  plaintiff  should  pav  the  defendant  XDL, 
at  the  next  port  a  ship  should  reach ;  in  consideration  whereof,  the 
defendant  undertook  that  the  ship  should  save  her  passaffe  to  Quna 
that  season,  and  if  she  did  not,  then  he  would  pay  the  plaintiff 
1,000/.,  at  the  end  of  one  month  after  she  arrived  in  the  xhanNa 
It  was  holden,  that  this  agreement  being  made  without  refenooe 
to  any  property  on  board,  although  it  appeared  that  the  pluntiff  bad 
some  little  interest  in  the  cargo,  was  a  wagering  policy  witUi 
the  meaning  of  the  preceding  statute.    A  similar  proTision  las 
been  made  with  respect  to  insurances  on  lives,  or  any  other  evenly 
in  consequence  of  a  mischievous  kind  of  gaming,  which  had  been 
introduced  by  such  insurances,  wherein  the  assured  had  no  interal 
To  remedy  this  evil  it  was  enacted,  by  stat.  14  Qeo.  III.  c  46^ 
s.  1,  ^^  That  insurances  made  on  the  life  of  any  person,  or  oay  dint 
events  wherein  the  person  for  whose  use  such  policy  shall  be  madeb 
shall  have  no  interest,  or  by  way  of  gaming  or  wagering,  shall  be 
void."     The  second  section  directs,  that  in  all  policies  on  lives  or 
other  events,  the  names  of  the  persons  interested  shall  be  inserted. 
A  wager  in  the  form  of  a  policy,  between  two  uninterested  persons 
upon  the  sex  of  a  third  (i),  is  within  the  meaning  of  the  preceding 
statute,  and  consequently  illegal.     In  Mollison  v.  StapleSy  Paik, 
Ins.  640,  n.,  where  a  policy  was  made  on  the  event  of  there  being  an 
open  trade  between  Great  Britain  and  the  province  of  Maryland,  on 
or  before  the  6th  July,  1778,  Lord  Mansfield  said,  "  that  it  was 
clear  the  plaintiff  could  not  recover."'     The  authority  of  the  two 
foregoing  cases  was  recognized  in  Paierson  v.  Powellj  9  Bingh.  320; 
2  M.  &  Sc.  399 ;  in  which  it  was  holden,  that  an  engagement  in  con- 
sideration of  forty  guineas,  to  pay  100/.,  in  case  Brazilian  shares 
should  be  done  at  a  certain  sum  on  a  certain  day,  subscribed  by 
several  persons,  each  for  themselves,  was  holden  to  be  a  policy  rf 
insurance,  and  void  within  the  foregoing  statute  of  14  Geo.  III.  c. 
48.      In  Good  v.  Elliott,  3  T.  R.  693,  Kenyon,  C.  J..  Grose  and 
Ashhurst,  Js.,  were  of  opinion,  that  the  preceding  statute  was  con- 
fined to  policies  of  insurance,  and  that  from  the  words  used  in  the 

{g)  See  antet  p.  1021.  (i)  Roebuck  and  another  t. 

(A)  Kent  v.  Bird^  Cowp.  583.  /on,  Cowp.  737. 
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aacond  clause,  it  was  apparent,  that  the  legislature  had  written  i^r 
struments  only  in  contemplation.  But  the  construction  which  waa 
put  by  Buller^  J.,  on  this  statute  was,  that  it  had  nothing  to  i^ 
witJi  what,  in  the  true  sense  and  meaning  of  the  word,  is  a  policy, 
that  is,  a  mercantile  policy  made  on  interest,  but  that  it  prohibit^ 
all  wagers  made  on  any  event  in  which  the  parties  had  not  any  in- 
terest. 

By  Stat.  16  Car.  11.  c.  7,  s.  2,  "  The  winner  of  any  money,  or 
other  valuable  thing,  by  deceit^  in  playing  at  cards,  dice,  tables, 
tennis,  bowls,  skittles,  shovel-board,  or  in  cock-fightine,  horse-races, 
dog-matches,  foot-races,  or  other  fames ;  or  by  beannff  a  part  iiy 
the  stakes,  or  by  betting  on  the  sides  of  such  as  play,  ride,  or  run ; 
shall  forfeit  treble  the  value.*"  By  the  third  section,  all  securities 
and  promises  given  or  made  for  the  payment  of  sums  exceeding 
llOO/.,  which  have  been  lost  at  one  time,  by  playing  at  any  one  ^ 
the  said  games,  or  by  betting  on  the  players,  are  declared  void,  luid 
the  winner  shall  forfeit  treble  the  value  of  the  money  or  other  thing 
won,  above  100/.  By  9  Ann.  c.  14,  s.  1  (A),  '^  All  notes,  bills,  bonds, 
judgments,  mortgages,  or  other  securities,  given  by  any  person 
where  the  whole  or  any  part  of  the  consideration  of  such  securities 
shall  be  for  money,  or  other  valuable  thing,  won  by  gaming,  or 
playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game  at  any  of  the  aforesaid  games, 
or  for  repaying  any  money  knowingly  lent  for  such  gaming  or 
betting,  or  lent  at  the  time  and  place  of  such  play,  to  any  person 
that  shall  play  or  bet,  shall  be  void  "  (/).  And  by  s.  2,  any  person, 
who  shall  at  any  time  or  sitting  by  playing  at  cards,  dice,  tables,  or 
other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play  at  any  of  the  games  aforesaid,  lose  to  any 
person  or  persons  so  playing  or  betting  in  the  whole  the  sum  or 
value  of  10/.,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof, 
may  within  three  months,  sue  for  and  recover  the  money  and  goods 
lost  and  paid ;  and  in  the  event  of  his  not  suing,  any  other  person 
is  empowered  to  sue  for  and  recover  the  same,  and  treble  the  value 
thereof,  with  costs, — one  moiety  thereof  for  the  plaintiff,  the  other 
{or  the  use  of  the  poor  of  the  parish  where  the  offence  shall  be  com- 
mitted. But  now,  by  stat.  5h  Q  Will.  IV.  c.  41,  (see  ante,  p.  342,) 
notes,  bills,  or  mortgages,  which  under  the  foregoiong  acts  would 
have  been  absolutely  void,  shall  be  deemed  to  have  been  made  for  an 
illegal  consideration. 

The  2nd  section  (m)  of  statute  16  Car.  II.  c.  7,  does  not  make 
ill^al  all  gaming,  but  such  only  as  is  fraudulent  or  excessive; 
^d  the  3rd  section  in  substance  defines  excessive  gaming  to  be 

{k)  See  ante,  pp.  341,  572.  723 ;  and  see  Smith  v.  Bond,  11  M.  &  W. 

(0  See  Sigel  v.  Jebb,  3  Stark.  N.  P.  C.  1 .      549,  pott,  p.  1415. 
(w)  AppUgarth  v.  CoUey,  10  M.  &  W. 
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gunintr  where  one  party  loses  on  ticket  or  credit  more  tluu  iOOLU 
one  tinio  or  Bitting;  and  the  stat.  of  Ann.  reduces  the  amount  iD 
lOl.  Hence,  though  the  etst,  16  Car.  II.  and  9  Anne  compnM 
bone-racc*.  »  ho«e-race  for  a  sweepetaketi  of  2/.  estrh,  in  not  witMo 
the  Slid  Mtvtion  of  if  Anne,  nor,  bb  it  seema,  within  the  5th  wetioB, 
Uiere  not  being  any  loser  to  the  amount  of  lOl. 

Thi!  mibttruction  which  haft  Irecn  put  on  the  3rd  section  of  the 
16th  Car.  11.  e.  7,  may  W  eathtri-d  from  the  following  ease  :— In 
debt  for  1 00/.,  the  plaintiff  declared  upon  articles  (»)  of  agrvemcot, 
purporting  that  the  plaintiff  and  defendant  should  run  a  bone  kr 
100/.,  anifif  the  defendant  lost,  he  should  pay  the  lOOi,  Sec.  Thi 
defendant  pleaded  the  Srd  section  of  fltat.IC  Car.  It.     £rolt,totti» 

Slaintiff,  iiwiated,  that  the  statute  intended  to  avoid  .secunticfi  droi 
)r  money  lost  at  play,  but  not  where  the  contract  vr&s  prec<°deiit; 
but  the  court  were  of  a  diHerent  opinion :  obser\-ing,  that  audi 
construction  would  wholly  elude  the  statute,  and  let  men  loose  to 
play  for  any  groat  sum,  provided  they  secured  it  beforehand ;  lad 
addtid,  that  lliiri  xtatuto,  being  to  suppress  the  practice  of  exiTsura 
gaming  (o),  nliould  bo  construed  in  the  most  extensive  manner  thai 
could  Tie  to  answer  that  end,  A.  lost  at  play  to  the  pUintiff(/i). 
and  gave  him  a  bill  for  the  amount  of  the  sum  lost,  on  the  defendint, 
who  accepted  the  bill,  and  afterwards  refiised  pajtnent ;  to  an  actim 
brought  on  the  bill,  the  defendant  pleaded,  that  after  the  i9ih  d» 
of  September,  1664  (q),  and  before  the  making  the  said  bill,  A.^d 
the  plaintiff  were  playing  together  at  hazard ;  and  tliat  A.  then,  at 
one  time  and  meeting,  lost  to  the  plaintiff  above  100/.,  and  that,  ft* 
securing  tliL'  payment  tliercnf,  ,\.  drew  the  bill  in  question  nri  the 
defendant,  who  accepted  the  same ;  and  that  by  force  of  the 
statute  (r),  that  acceptance  was  void  in  law.  On  demurrer  to  this 
plea  ;  it  was  insisted,  in  support  of  the  demurrer,  that  this  case  wu 
not  within  the  statute;  because  the  nature  of  the  duty  was  altered, 
and  a  new  contract  created  by  the  acceptance,  which  was  the  grotmd 
of  the  action.  Hut  the  court  overruled  the  objection  ;  for  altbou^ 
this  was  a  kind  of  new  contract,  yet  all  was  founded  on  the  ill^l 
and  tortious  winning,  and  it  only  secured  the  payment  of  tut 
money,  and,  therefore,  it  was  withm  the  statute,  tfie  plaintiff  heimt 
privy  to  the  first  wrong.  Another  objection  was  made(s),  that  u 
this  case  should  be  taken  to  be  within  the  statute,  it  would  vei; 
much  endanger  the  credit  of  English  bills  of  exchange,  if  they  might 
be  defeated  by  such  collateral  matter ;  for  it  would  be  injurious  to 
the  public  trade  of  England,  both  foreign  and  domestic.  To  this  it 
was  answered  by  the  court,  that  as  to  inconvenience  coaceniing 
i)  Htdgtborrov  v.  Rotendn,  1  Ventr, 

(o)  2  Lev.  Ot. 

ip)  Hnmt  T.  Jacoi,  Solk.  3^*  ;  Ctrth, 
35B;  ■ad  tee  the  plesdingi,  S  Mod.  176. 
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trade,  there  could  not  be  any  in  this  particular  case,  because  the  bill 
had  gone  no  further  than  to  the  first  hands,  viz.  to  the  hands  of 
the  plaintiff,  who  won  the  money,  and  so  no  damage  could  accrue 
to  any  person  but  to  him,  who  was  certainly  a  person  within  the 
statute. 

Where  (t)  a  person  loses  money  by  gaming,  to  the  amount  of  10/. 
and  more,  and  pays  it  by  a  cheque  on  a  banker,  which  is  cashed  by 
the  banker  on  a  subsequent  day  and  in  a  different  parish;  the 
offence  prohibited  by  the  9  Ann.  c.  14,  s.  2,  is  committed  at  the 
place  where  the  money  is  lost  and  won,  and  not  at  that  where  the 
cheque  is  cashed ;  and  therefore  an  action  under  that  section  by  a 
common  informer,  for  the  sum  lost  and  the  treble  value,  is  properly 
brought  on  behalf  of  the  poor  of  the  parish  in  which  the  play  took 
place.  Such  a  transaction  is  substantially  a  gaming  for  ready 
money,  and  not  a  gaming  on  credit.  Semble^  however,  that  the 
9  Ann.  c.  14,  s.  2,  is  not  confined  to  a  gaming  for  ready  money 
only. 

It  appears,  from  the  cases  of  Goodbum  v.  Marley,  Str.  1159, 
Blaxton  v.  Pye^  2  Wils.  309,  and  Clayton  v.  Jennings^  2  Bl.  R. 
706,  that  wagers  on  horse-races  are  within  the  statutes  16  Car.  II. 
c.  7,  and  9  Ann.  c.  14.  In  the  case  of  Blaxton  v.  Pye^  the  court 
said,  that  though  horse-racing  was  not  mentioned  in  the  statute 
9  Ann.,  yet  it  was  within  the  words  "  other  game.**'  A  wager  of 
50/.  to  1/.  that  a  certain  horse  had  not  won  k  bygone  horse-race  is 
lawful ;  for  such  a  wager  neither  accompanies  anything  then  in  a 
course  of  being  done,  nor  contemplates  anything  then  remaining  to 
be  done ;  and  therefore  is  not  within  the  stat.  9  Ann.  c.  14  (u). 
In  Jeffreys  v.  Walter^  1  Wils.  220,  the  court  inclined  to  think,  that 
cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann. ;  and  ixk 
Hodson  V.  Terrilly  3  Tyr.  929 ;  1  Cr.  &  M.  797 ;  it  was  holden^ 
that  a  match  at  cricket  for  20/.  was  within  the  meaning  of  the  2nd 
section  of  this  statute,  and  therefore  illegal.  In  Lynall  v.  Long- 
bothom^  2  Wils.  36,  the  Court  of  C.  B.  were  of  opinion,  that  a 
foot-race  was  within  the  9  Ann.,  for  foot-race  was  mentioned  in  the 
16  Car.,  to  which  the  9  Ann.  must  relate.  And  this  opinion  was 
recognized  and  adopted  by  the  court  in  Brown  v.  Berkeley^  Cowp. 
281. 

A  coursing-match  {x)  is  a  game  within  the  meaning  of  stat.. 
9  Ann  c.  14 ;  and  therefore  an  agreement  to  run  such  a  match  for 
more  than  10/.,  or  to  forfeit  the  same  amount  in  default  of  running, 
is  an  illegal  agreement.  It  is  clear,  that  if  these  statutes  had  not 
been  affected  by  any  subsequent  provisions  of  the  legislature,  every 
species  of  wagers  at  horse-races  would  have  been  ille^ ;  but  now,  by 

(0  Smith  {q.  /.)  V.  Bond,  11  M.  &  W.       1  Q.  B.  631. 
549.  («)  Daintree  y.  Hutehinton,  10  M.  ft 

(u)  Pugh  V.  JenkinM,  1  G.  &  D.  40;      W.85. 
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Stat.  13  Geo.  II.  c.  19  (y),  mdtdhesdS)  tor  SOL  and  npwafds,  iMke 
legalized,  (4)  proyided  they  were  nm  at  certain  places,  and  the  hom 
cfarried  certain  weights;  and  by  the  stat.  18  Oeo.  II.  c.  M,  8.  II, 
the  restrictions  as  to  running  at  particufair  pfauses,  and  with  eertda 
weights,  were  taken  away  (5).  But  horse-races  for  a  lesB  smn  thn 
501.  were  expressly  prohibited  by  the  second  sectioti  of  13  Oeo.  II.; 
and,  consequently,  wagers  on  such  horse-races  were  illeol  (a).  It 
i^as  also  held,  that  these  statutes,  viz.  18  and  18  Geo.  ll^  did  aot 
extend  to  evenr  kind  of  horse-race ;  thus,  in  Ximenes  t.  Jmftm^ 
6  T.  R.  499,  where  the  plaintiff  obtained  a  verdiet  on  a  wager  Cv 
100  guineas,  that  he  could  perform  a  certain  journey,  in  a  mi- 
ehaise  and  pair,  within  a  given  time,  the  court  arrested  the  judg- 
ment (6).   So  where  A.  betted  with  B.  '^  600  guineas  and  a  dimiev 

(y)  So  much  of  this  act  as  relates  to      ^ct.  c.  5. 
horse-racing  was  repealed  by  stat.  3  &  4  (a)  /oAnton  t.  Bcmt,  4  f .  B.  1. 


(3)  In  Connor  v.  (iuicK  cited  by  AtUm,  J.,  in  2  Bl.  R.  708«  IIm  eomt 
took  a  distinction  between  runnine  a  horse  for  50/.,  whic^  was  lawlU,  mi. 
bettine  on  the  side  of  a  horse,  wnich  was  not  so ;  but  if  neithet  ^  the 
sums  betted  by  the  parties  amount  to  10/.,  on  a  horse-race  ibr  501.  ar 
upwards,  such  bet  is  legal,  not  being  contrary  to  9  Ann.  c.  14.  M'jnnUr 
v.  Haden,  2  Campb.  438.  But  a  bet  above  100/.,  even  on  a  l^al  heat' 
race,  cannot  be  sustained.     Shillito  v.  Theed^  7  Biugh.  405. 

(4)  It  was  agreed  between  plaintiff  and  defendant,  that  each  ihoidd 
start  bis  mare,  and  that  if  either  should  refuse,  he  should  forfeit  25/.  to 
the  other,  but  the  plaintiff  was  to  pay  the  defendant  5/.  beforehand,  as  t 
consideration  to  induce  him  to  make  the  match.  The  defendant  afterwards 
refusing  to  run  the  match,  tlic  plaintiff  brought  an  action  against  him  for 
the  25/.  Perroft,  Baron,  before  whom  the  cause  was  tried,  considered  thii 
as  a  match  for  50/. ;  and,  on  a  motion  in  arrest  of  judgment,  the  Court  o/ 
K.  B.  were  of  the  same  opinion.  Bidmead  v.  Gale,  4  Burr.  2432; 
1  Bl.  R.  G71,  S.  C. 

(5)  "  There  seems  to  be  much  ground  for  arguing,  from  the  nature  of 
16  Car.  II.  and  9  Ann.,  that  these  statutes  ought  to  be  construed  stricth, 
in  order  to  enforce  the  principle  on  which  they  are  foimded,  rw*.  to  prohibit 
all  horse-racing ;  and  that  the  13  &  18  Geo.  II.  are  from  their  nature  to 
be  so  construed  as  to  encourage  the  breed  of  horses,  and  to  permit  thit 
species  of  horse-racing  only  called  running  on  the  turf.  It  is  to  be 
observed,  that  stat.  13  Geo.  II.  speaks  of  entering,  placing,  starting,  Ac; 
and  that  the  expression,  "any  place  or  places  whatsoever,"  used  in  18 
Geo.  II.,  can  hardly  mean  "all  England."  Per  Lord  Eldon^  C.  J.,  in 
Whaley  v.  Pajot,  2  Bos.  &  Pul.  54.  This  dictum  of  Lord  Eldan's  wm 
much  canvassed  and  doubted  in  Evans  v.  Pratty  3  M.  &  Gr.  759 ;  4  Scott's 
N.R.  378,  j;o*/,  p.  1417. 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the  case; 
but  in  Whaley  v.  Pajot,  2  Bos.  &  Pul.  54,  Lord  Eldon,  C.  J.,  slid, 
"  Upon  inquiry  of  the  judges  of  the  Court  of  King's  Bench,  we  find,  that 
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that  A/b  horse  ahonld  go  from  London  to  Sitimgboume  (i),  sooner 
ihan  B/s  two  horses  should  go  the  same  distance,  B/s  horses  to  be 
placed  at  any  distance  from  each  other  that  B.  should  think  proper : 
the  wager  having  been  won  by  B.,  and  an  action  brought  to  reooTer 
the  amount  of  the  wager,  and  verdict  for  plaintiff,  the  court  arrested 
the  judgment,  on  the  ground  that  the  subject  of  the  wager  was  not 
that  species  of  horse-race  or  match  which  was  legalized  by  stat.  13 
and  18  Geo.  II.  But  a  steeple-chase  for  50/.  and  upwards  is(c)  a 
legal  horse-race,  within  the  statute  18  Geo.  II.  c.  34 ;  and  so  is  a 
trotting-match  (d)  for  25/.  a-side  along  a  turnpike-road.  An  a^pree- 
ment,  by  which  defendant  sold  plaintiff  a  horse  for  200/.  if  he 
trotted  18  miles  within  the  hour,  but  for  Is.  if  he  failed;  was 
holden  (e)  to  be  illegal,  as  amounting  to  a  wager  on  an  illegal  game 
in  the  way  of  a  trotting-race,  in  which  more  than  10/.  was  at  stake, 
and  therefore  within  the  statute  9  Ann.  c.  1 4. 

This  being  the  state  of  the  law  on  the  subject  of  horse-racing,  the 
stat.  3  &  4  Vict.  c.  5,  was  passed,  whereby  so  much  of  the  stat. 
13  Geo.  II.  c.  19,  as  relates  to  the  subject  of  horse-racing,  is  repealed. 
It  was  contended,  in  Evans  v.  Pratt  (/),  that  the  eSect  of  this 
enactment  was  to  render  all  horse-racing  illegal ;  but  this  was 
denied  by  the  court ;  the  object  of  the  late  statute  being  rather  to 
encourage  horse-racing  than  to  prevent  it.  The  law  with  req)eet  to 
horse-racing,  now  stands  upon  the  construction  to  be  put  upon  the 
stat.  18  Geo.  II.  c.  34  {g) ;  and  it  has  been  holden,  that  since  the 
repeal  of  the  stat.  13  Geo.  II.  c.  19,  a  race  for  a  sum  of  money  less 
tiian  50/.,  given  by  way  of  prize,  by  a  third  person,  desirous  of 
encouraging  racing,  is  legal  (A). 

Two  temporary  acts  have  recently  been  passed,  (stat.  7  &  8  Vict. 
c.  3,  &  c.  58,)  the  effect  of  which  is  to  suspend,  until  the  end  of  the 
next  session  of  parliament,  all  proceedings  commenced  by  common 
informers,  or  persons  other  than  the  actual  losers,  for  penalties 
incurred  l3y  playing  at  or  betting  on  horse-races,  foot-races,  boat- 
races,  regattas,  rowing-matches,  sailing-matches,  coursing-matches, 
fencing-matches,  golf,  wrestling-matches,  cricket,  tennis,  fives, 
racquets,  bowls,  quoits,  curling,  putting-stone,  and  foot-ball* 

The  plaintiff  laid  an  illegal  wager  with  B. ;  the  defendant  took 
a  part  in  the  bet.     The  plaintiff  won :   it  was  expected  that  B. 

{b)  Whalty  y.  Pajoi,  2  Bot.  &PuL  51.  (tf)  Brogdtm  y.  Manott,  8  Bingh.  N. 

(c)  Bvam  v.  Pratt,  3  M.  &  Or.  759 ;  4  C.  88. 

Scott's  N.  R.  378.  (/)  Bvam  y.  Pratt,  ubi  tup, 

{d)  ChalUmd  y.  Bing,  1  Dowl.  P.  C.  {a)  Per  Tifidal,  C.  J.,  in  8.  C. 

(N.  S.)  783,  recognizmg  Bvant  y.  Pratt,  (A)  Applegarth  t.  CoUey,  10  M.  &  W. 

ubi  fifp.  723. 

the  judgment  of  the  court  in  Ximenes  v.  Jaques  proceeded  on  an  opi- 
nion, that  the  stat.  13  &  18  Geo.  II.  related  to  bond  Jide  horse-racing 
only." 


would  pAy  on  a  certain  day,  before  which  Uie  pbuntiff,  at  the  defca- 
dont'tt  rcqucflt,  because  he  was  going  to  a  distance,  advanced  to 
the  defena&Qt  his  eliare  ot  the  wii)itiu|Ts.  li.  died  insolvent  bcfon 
the  day,  and  the  bet  never  was  paid.  It  was  holden  (i),  inaaanidb 
na  tlio  [ilaintitr  could  not  estatihsli  bia  case  without  the  aid  of  the 
illegal  wager  in  his  proof,  ia  which  all  were  concerned,  he  could  Dot 
recover. 

In  Barjeatt  v.  Walmsley  (A),  Alcinbrook  v.  Hall  (/).  wl 
M^AllttUr  V.  Haden  (m) ;  it  waa  holden,  that  the  security  only,  and 
not  the  contract,  was  rendered  void  by  the  statute  'J  Ann,  c.  14. 
And  in  Robimon  v.  Blajid(ji),  Lord  Mantfield  stated,  that  it  had 
been  twice  judicially  determined  that  the  object  of  the  Ic^sbtlon 
waa  to  avoid  the  aeciu-ity  and  not  the  contract,  in  onler  to  gin 
courts  an  op[)ortunity  to  examine  into  the  merits  of  the  considera- 
tion ;  and  there  arc  certainly  other  dicta  to  the  same  effect.  On 
the  other  hand,  in  Young  v.  Moort  (o),  the  Court  of  Common  Pli?as 
held,  that  the  statute  by  necessary  implication  made  void  the  ooif 
tract  as  well  as  the  security  ;  and  the  Court  of  Exchequer,  in 
M'Kinnell  r,  Robinson  {p),  inclined  to  that,  as  the  more  ttamat- 
able  view  of  the  law  (y).  But  the  legislature,  in  passing  the  5  &  6 
Will.  IV.  c,  41,  has  in  fact  pronounced  its  decision  upon  this  pcnaL 
That  act,  while  it  repeals  so  much  of  the  statute  of  Anne  as  make* 
the  securities  void,  expressly  enacts  that  they  shall  be  deemed  to 
have  been  given  on  an  diegal  consideration ;  sod  it  is  impossible  to 
impute  to  the  legislature  an  intention  bo  absurd,  as  that  the  eoa- 
aideration  should  be  good  and  capable  of  being  enforced  until  some 
security  is  g^ven  for  the  amount,  and  then  that  by  the  giving  of  the 
BCcurily  tlio  consideration  should  become  bad.  Tht^  statute  of 
Anne,  therefore,  in  connexion  with  the  5  fit  6  Will.  IV.  c.  41,  must 
be  taken  to  avoid  all  contracts  for  the  payment  of  money  won  at 
play  (r). 

An  action  cannot  be  maintained  upon  such  wagers  as  in  the 
event  may  have  an  influence  on  the  public  policy  of  the  kingdom. 
On  this  principle  it  was  holden  (i),  that  a  wager  between  two 
electors,  on  the  event  of  the  election  of  members  to  serve  in  parlia- 
ment, was  void  ;  because  it  raised  an  improper  bias  in  the  minds  (A 
the  parties  to  vote  for  one  or  other  of  the  candidates,  which  bias 
would  be  subversive  of  the  freedom  of  elections,  and  detrimental  to 
the  constitution.  So  it  is  a  reasonable  objection  to  a  wager,  that 
it  has  a  tendency  to  influence  and  pervert  the  course  of  criminal 

(i)  Simpifm  T.  Blon,  7  TauDl,  246.  (f)  And  see    QKorrwr    t.   (M$tm,  1 

(i)  2  Sirs.  1249.  PhilL147. 

(()  2Wili.319.  (r)  PerBol/t,   B.,  ddivenng  jndgmcal 

(m)  2  Camiib.  43S.  uf  court  in  Appttgarth  v.  CatUf,  10  H,  & 

(«)  1  W.  Bl«.  260.  W,  731. 

o)  2  Will.  67.  (f)  Allm  i.  Htan,  1  T.  R.  SS. 
0>)  3M.&  W.  440. 
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justice.  Hence,  a  wag;er  as  to  the  conviction  or  acquittal  of  a  pri- 
soner on  trial,  on  a  criminal  charge,  is  illegal  (t),  as  being  agamst 
public  policy.  A  contract  in  restraint  of  marriage  generaSy,  is 
illegal,  as  being  against  the  soimd  policy  of  the  mw.  Hence,  a 
wager  that  the  plaintiff  would  not  marry  within  six  years,  was 
holden  to  be  void  (ti)  ;  for  although  the  restraint  was  partial,  yet 
the  immediate  tendency  of  such  contract,  as  far  as  it  went,  was  to 
discourage  marriage,  and  no  circumstance  appeared  to  show  that 
the  restraint,  in  the  particular  instance,  was  prudent  and  proper.  ' 
Any  wager  which  leads  to  a  public  inquiry  into  the  mode  of  playing 
an  ille^  game  (ar),  c.  ^.,  hazard,  by  which  the  by-standers  may 
acquire  a  knowledge  of  it,  is  contrary  to  good  morals  and  the  policy 
of  the  law,  and,  therefore,  not  a  ground  on  which  an  action  can  be 
maintained.  In  like  manner,  the  court  will  not  entertain  an  action 
on  a  wager  upon  an  abstract  question  of  law  or  judicial  practice,  not 
arising  out  of  pre-existing  circumstances,  in  which  the  parties  have 
an  interest  (y).  And  in  another  case(2r),  Gibbs^  C.  J.,  following 
the  example  of  Lord  Loughborough  and  Lord  Ellenborovgh^  in  the 
foregoing  cases  of  Brown  v.  Leeson,  and  Henkin  v.  Guerss^  refused 
to  try  an  action  upon  a  wager,  whether  an  unmarried  woman  had 
had  a  child.  An  action  cannot  be  maintained  upon  a  wager  on  a 
cock-fight  (a),  because  it  is  a  barbarous  diversion,  which  ought  not 
to  be  encouraged  or  sanctioned  in  a  court  of  justice ;  and  further, 
because  it  would  tend  to  the  degradation  of  the  court  to  entertain 
such  inquiries. 

So  if  the  subject  of  the  wager  lead  to  improper  inquiries,  which 
respect  the  interest  and  general  importance  of  the  country,  they  are 
illegal,  as  being  contrary  to  sound  policy ;  as  wagers  on  the  amount 
of  the  hop  duties  (ft),  or  the  receipt  tax,  or  any  other  branch  of  the 
public  revenue.  And  this  rule  holds,  although  the  actual  discussion 
may  be  excluded  by  the  special  circumstances  of  the  case  :  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  defendant  had 
admitted  that  he  had  lost  his  wager  (c) ;  so  where  defendant  had 
given  a  promissory  note  for  the  amount  of  the  wager  (rf ). 

So  also  where  the  discussion  of  the  subject  of  the  wager  will  be 
attended  with  injury  to  a  third  person,  and  lead  to  indecent  evi- 
dence. On  this  pnnciple  (c),  a  wager  between  two  indifferent  per- 
sons on  the  sex  of  the  Chevalier  D'Eon,  who  had  appeared  to  the 
world  as  a  man,  and  acted  in  that  character  in  a  variety  of  capa- 
cities, was  holden  illegal. 

Pleading, — With  respect  to  the  form  of  declaring  on  a  wager,  it 

(0  BvttM  y.Jonu,  5  M.  &  W.  77.   See  152. 

ante,  n.  (2),  p.  1411.  (a)  Squire*  v.  WhUken,  3  Campb.  140; 

(«)  Hartley  y.  JfZtce,  10  East,  22,  ante.  Lord  Bllenborough,  C.  J. 

p.  59.  ih)  Ather/old  t.  Beards  2  T.  R.  610. 

(x)  Brown  y.  Leeeon,  2  H.  Bl.  43.  le)  Ather/old  v.  Beard,  2  T.  R.  610. 

(y)  Henkin  v.  Guerte,  12  East,  247.  (d)  Shirley  y.  i9afaey,2Bo8.&Pul.l30 

(i)  Ditekbum  y.  Ooldtmith,  4  Campb.  (e)  Daeoeta  y.  Jonee,  Cowp.  729 
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maybeobsen^thatbelbiethetiiiioofJSroir,  C.  J.,  it  was  a  qoMlMii 
whether  a  gen^xal  indebitatiiB  aaBiimpait  wonld  not  lie  for  a  wag»; 
it  was  however  finally  agreed  that  it  wonld  not  {f) ;  bnt  althomh 
an  action  does  not  He  in  that  particular  form,  jret  aspeeial  assunqait 
on  the  wager  itself,  bud  by  way  of  mutual  ptimiseB,  may  be  mui- 
tained.  The  objection  tliat  a  transaction  is  illep;al  under  stst  16 
Gar.  II.  c.  7,  cannot  be  taken  unless  pleaded  speciaDy,  although  the 
objection  appears  on  the  plaintiff 's  pleadings  or  case  {g). 

(/)  JmeJt$m  ▼.  O^iwgrtm,  in  mm,  (f )  ]MUt§9  ▼.  Bkftkimmm,  10  H.  t 
Bxdi.  Chr.6  WULIIL  Carth.338;  ao9ey  W.  S5;  MoHm  ▼.  amtUk,  4  ^i^lLC. 
y.CaMilemmh  1  Ld. Rajm.  69.  436;  6  Scott, 268,  «n/tf,  p.  124. 
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THE  PRINCIPAL  MATTERS. 


ABANDONMENT : 

of  contract,  874,  5,  6. 

assured  may  elect  to  abandon,  972,  6,  7* 

what  loss  is  necessary  to  justify,  973. 

notice  of,  must  be  given  m  reasonable  time,  974. 

when  there  may  be  a  total  loss  without  an  abandonment,  <d. 

one  jointly  interested  with  others  may  gire  notice  for  all,  976. 

not  necessary  in  case  of  total  loss,  974. 

ABATEMENT: 

for  non-joinder,  stat.  3  &  4  Will.  IV.  c.  43,  s.  8,  131. 
of  coverture,  not  within  stat.,  ib, 
of  nuisance,  by  commoner,  443. 
plea  in,  in  assumpsit,  121. 

covenant,  482. 

requisites  of  such  plea,  ib, 

debt  on  bond,  565. 

non-joinder  of  partner,  1148. 

ABBEYS : 

dissolution  of,  1302,  3. 
ABSENTING : 

otherwise  absenting  himself,  when  an  act  of  bankruptcy,  198,  300. 

ABSTRACT : 

of  title,  property  in,  1363. 

vendor  must  be  prepared  to  verify,  187. 

ABUTTALS : 

R.  G.  H.  4  WiU.  IV.  respecting,  1333. 
proof  of,  1352. 

ACCEDAS  AD  CURIAM : 
nature  of  this  writ,  1197* 
ACCETOANCE  OF  BILLS  OF  SXGHANGE : 

nature  of,  320,  348. 

presentment  for,  347. 

qualified,  conditional,  349>  350. 

absolute,  349* 

special,  ib, 

acceptance  supra  protest,  350,  373. 

of  inland  bill,  must  be  in  writing,  348. 

of  foreign  bill,  may  be  by  parol,  ib, 

or  by  collaterd  writing,  ib, 

but  not,  of  non-existing  bill,  349. 
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ACCEPTANCE  OF  BILLS  OF  EXCHANGE--e<m#titaia/. 

non-acceptance,  notice^  protest,  361. 
cancellation  of,  349* 

ACCEPTANCE  OF  CHARTER : 

cannot  be  partial,  1 170. 

ACCEPTANCE  OF  GOODS : 

what  sufficient,  within  stat.  of  frauds,  864,  5,  7. 

ACCEPTOR  OF  BILL  OF  EXCHANGE : 

acceptor  paying  bond  fide  indorsee  of  a  forged  bill,  indorsee  may  retaiD  tbe 

money,  99. 
liability  of,  351. 

is  considered  as  principal  debtor,  ib, 
effect  of  entering  into  composition  with,  383. 
evidence  in  action  against,  393.  % 

accommodation  acceptor,  where  not  discharged,  351. 

ACCESS : 

what  is  considered  as  such,  758. 

non-access  must  be  proved  by  other  testimony  than  wife's,  759. 

ACCIDENT : 

where  no  excuse  for  trespass,  27. 
coach-owner  not  liable  for  inevitable,  420. 
from  negligence,  1120. 

ACCOMMODATION  BILL: 

where  no  effects,  notice  to  drawer  of  dishonour  unnecessary,  353. 
acceptor  of,  how  discharged,  384. 
maker  of,  how  discharged,  386. 

ACCORD  AND  SATISFACTION 

plea  of,  in  assumpsit,  124. 

covenant,  534. 

whether  accord  before  day  of  payment,  can  be  pleaded  to  debt  on  bond. 

565. 
payment  of  part,  and  promise  to  pay  residue,  cannot  be  pleaded  in  tatif- 

faction  to  debt  on  bond,  566. 
payment  of  less  sum  before  the  day,  may  be  pleaded,  565. 
plea  of,  in  trespass,  1336. 

ACCOUNT : 

action  of,  1. 

must  be  either  privity  in  deed  or  in  law,  1. 

how  to  declare  on  the  stat.  4  Ann.  c.  16,  2. 

lies  against  bailiff,  ib. 

and  against  tenant  in  common,  ib. 

against  executors  of  guardian,  bailiff  or  receiver,  3. 

by  executors,  administrators,  and  executors  of  executors,  f6. 

on  a  running  account  between  merchant  and  broker,  ib, 

lies  not  against  infant,  ib. 

nor  by  executor  against  co-executor,  ib. 

plea  in,  4. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet,  form  of,  4,  5. 

proceedings  thereon,  5. 

auditors,  their  power  by  stat.  4  Ann.  c.  16,  ib. 

proceeding  in  default  of  bail,  ib. 

rules  for  pleading  before  auditors,  5,  6. 
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ACCOUNT— cofiftfiiierf. 

final  judgment,  form  of,  6. 
writ  of  error  lies  on  this  judgment  only,  ib, 
execution,  ib, 

bills  of  exchange  are  not  within  the  exception  in  the  statute  of  limitations 
as  to  merchants'  accounts,  321. 

ACCOUNT  STATED : 

assumpsit  on,  68,  n.,  106. 
evidence  upon  count  on,  68,  n.  (22). 
infant  not  liable  on,  135. 

ACKNOWLEDGMENT : 

of  debt,  what  sufficient  to  take  case  out  of  statute  of  limitatioQf«  144. 
Stat,  relating  to,  146. 

ACQUITTAL : 

of  co-defendant  for  purpose  of  making  him  a  witness,  1336. 

ACT  BOOK : 

when  proof  of  persons  being  executors,  815. 

ACT  OF  BANKRUPTCY : 

proof  of,  when  required,  283. 

of  the  several  acts  of  bankruptcy  by  statute,  197* 

of  joint -stock  company,  221. 

ACTION : 

on  penal  statutes,  628. 

ACTION  ON  THE  CASE : 

where  case  or  trespass  is  the  proper  remedy,  452—460,  688. 

what  is  the  true  criterion,  452,  3. 

trespass  or  case  for  false  imprisonment,  1069>  n. 

case  or  trespass  for  irregular  distress,  1330. 

ADJUDICATION : 

of  bankruptcy,  how  to  be  disputed,  192. 

bankrupt  to  have  notice,  before  adjudication  is  advertised  m  the  Gazette^  ib, 

reversal  of  adjudication,  193. 

not  invalid,  on  account  of  concerted  acts  of  bankruptcy,  194. 

ADJUSTMENT . 

nature  and  effect  of,  986,  7. 

ADMINISTRATION : 

by  whom  to  be  granted,  779. 

where  void,  780,  n. 

where  administration  de  boms  non  is  necessary,  787. 

during  minority  of  executor,  788. 

during  absence  of  executor  beyond  sea,  789. 

pending  litigation,  790. 

during  lunacy,  ib. 

evidence  of,  814. 

effect  of  statute  of  limitations  as  to,  816. 

ADMINISTRATOR : 

penalty  on,  for  administering  without  probate,  783. 
interest  of,  in  property  of  intestate,  ib, 
bound,  though  not  named,  ib. 


Eiea  ay,  Huy. 
ow  he  may  lay  demiBe,  in  ejectment,  713- 
ADMIRALTY : 

effect  of  seateneea  in  a  court  of,  1007,  n.,  IOCS,  9- 
ADMISSION . 

of  deceased  penoni,  when  evidence  in  ejectment,  7S7,  3. 

whan  putjr  estopped  from  diiputing  execution  of  deed,  75! 

ofa«Kta,7gfl,  r,  S. 
ADMITTANCB : 

surrender  of  copyhold  before,  698. 
ADULTERY : 

action  for,  7- 

form  of  action,  S. 

what  conduct  in  the  huiband  will  har  the  aotun,  S,  9,  10. 

correct  statement  of  Cibber  v.  Shper,  8,  n.  (8). 

when  husband  and  wife  lire  apart,  whether  action  is  maint 

there  may  be  separate  actions  against  several  defendants,  tl 

of  the  venue  in  the  action  for,  id. 

of  the  declaration  in  the  action  for,  ib. 

how  BtatuCa  of  limitations  is  to  be  pleaded,  IS. 

monev  cannot  be  paid  into  court,  tb. 

actual  marriage  must  be  proved,  ib.     See  Mabbiabb. 

of  the  proofs  of  adultery,  23. 

what  circumstances  go  in  mitigation  of  damages,  10,  24. 

what  circumstances  operate  in  aggravation,  34, 

of  the  costs  iu  the  action,  afi. 

new  trial,  in  what  cases  granted,  ib. 

ADVERSE  POSSESSION : 

for  20  years,  742,  8. 
ADVOWSON : 

in  fee,  purchase  of,  when  not  simony,  578. 

ejectment  will  not  lie  for,  704. 

AGENT: 
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AGISTER: 

has  not  any  lien»  1389. 

AGREEMENT : 

different  kinds  of,  42. 

parol,  ib, 

illegal,  56. 

contrary  to  public  policy,  59. 

fraudulent,  63. 

immoral,  67* 
void  by  statute  of  frauds,  845. 
made  in  consideration  of  marriage,  856. 
on  contract  on  sale  of  lands,  or  interest  in  them^  ib, 
not  to  be  performed  within  one  year,  860. 
or  memorandum  must  be  in  writing,  862, 8. 
parol  evidence  of,  cannot  be  given,  in  what  case,  1409. 
,  variation  or  waiver  of  written,  874. 

ALIEN  : 

wife  of,  when  chargeable  as  a  feme  sole,  304. 

who  is  an  alien  enemy,  956,  7* 

enemy  cannot  sue  on  a  policy  of  insurance,  999- 

ALIMONY : 

what  debte  husband  liable  for,  after  decree  for  alimony^  to  wife,  296. 

ALLEGATION  : 

of  substance,  requires  substantial  proof  only.  1075,  lu 

ALLOWANCE : 

separate,  296. 

ALTERATION : 

of  bills  of  exchange,  337. 

AMBASSADOR : 

marriage  in  chapel  of  English  ambassador,  valid,  22. 
no  distress  of  goods  of,  673. 

AMENDMENT  ; 

during  the  trial,  9  Geo.  IV.  c.  15,  542. 

3  &  4  Will.  IV.  c.  42,  S.  23,  24,  543. 

AMENDS : 

tender  of,  in  case  of  irregular  diatresSy  688, 1207. 
by  Justice,  924,  5. 

AMERCIAMENT: 

in  court  leet,  debt  lies  for,  553. 

what  must  be  averred  in  the  declaration,  ib. 

upon  a  distress  for,  defendant  not  entitled  to  eosta,  1918. 

ANCESTOR : 

debt  on  bond  of,  608, 
pleadings  to  the  action,  610. 

ANCIENT  DEMESNE : 
how  proved,  766. 

ANNUITY : 

effect  of  forfeiture  of  annuity  bond,  559* 
debt  for  arrears  of,  618. 
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APOTHECARY : 

must  prove  his  qualification,  124. 

APPEARANCE : 

in  ejectment,  time  for,  730. 

APPENDANT : 

common,  what  is,  437* 

APPOINTEE : 

where  he  cannot  be  sued  as  assignee,  511. 

APPORTIONMENT : 

statutes  concerning,  626,  7« 
of  freight,  526  and  n. 
of  tithes,  1300,  1321. 

APPRAISMEENT : 

of  distress,  when  and  how  to  be  made,  682,  3. 

effect  of  appraisement  on  the  premises,  684. 

when  sum  due  does  not  exceed  20l.,  ib. 

must  be  by  two  brokers,  682. 

constable  must  attend  appraisement  and  swear  the  brokers,  683,  n. 

APPRENTICE : 

may  plead  infancy  to  covenant  upon  an  indenture  of  ap{NreDticesliip»  538. 
of  actions  by  masters  for  seducing  and  harbouring,  1111. 
master  entitled  to  wages  earned  by  impressed  apprentice,  ib, 
promissory  note  given  as  an  apprentice  fee,  is  void,  for  want  of  conaiden- 

tion,  if  indentures  are  void,  407,  8. 

APPROPRIATION : 

of  payments,  137. 

unappropriated  payment  may  be  apphed  to  an  equitable  debt,  ib. 

the  rule  as  to  negotiable  instruments,  138. 

APPROVEMENT : 

of  commons,  441. 

lord  may  approve  against  common  of  pasture  appendant  or  appurtenant,  442. 

APPURTENANT : 

common,  438. 

ARREST : 

wh^  acts  the  officer  may  justify  in  making  an  arrest,  33. 
may  be  made  without  touching  the  person,  ib. 
words  merely  will  not  make  an  arrest,  1220. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest,  as  on  mesne 
process  not  returned,  915. 

or  not  being  the  person  named  in  the  writ,  ib. 

or  if  the  arrest  be  made  on  a  Sunday,  918. 

or  after  return  day  of  writ,  919. 
original  arrests  only  prohibited  on  a  Sunday,  919,  1221. 
action  for  malicious  arrest,  1066. 
in  bankruptcy,  214,  5. 
See  Rescous. 

ARRESTS  :  See  Insurance. 
loss  by,  965. 

ARTIFICIAL  WATERCOURSES : 
law  as  to,  1125. 
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ASSAULT  AND  BATTERY : 

what  acta  amount  to  an  assauh,  26. 

the  remedy,  27. 

battery  defined^  remedy,  %7»  28. 

where  it  lies,  28. 
immaterial  whether  the  act  be  wilful  or  not»  27* 
in  declaration  for,  plaintiff  may  reco?er  for  assault  t!one».28. 

the  day  is  not  material,  29. 

vi  et  armis  et  contra  pacem  necessity  of,  in,  ib. 

the  commission  of  the  fact  must  be  aU^ed  positively,  30. 
the  general  issue,  and  evidence  under  it,  ib, 
the  general  issue  by  statute,  ib. 
money  cannot  be  pdd  into  court,  31. 
justification  in  defence  of  person,  ib. 
m  defence  of  wife,  child,  master,  ib. 
in  defence  of  possession,  32. 
particulars  of  title  need  not  be  set  out,  33. 
justification  b^  officers  executing  process,  t^. 
a  battery  not  justified  by  shewing  an  arrest  merelyj  ib. 
what  amounts  to  a  justification  by  an  ofiicer,  34. 
moderate  chastisement  by  master,  parent,  SiCg-ib,- 
justification  must  be  specially  pleaaed,  35. 
plea  of,  must  confess  a  battery,  ib, 
of  local  and  transitory  justifications,  t^. 
the  replication,  de  injurid,  36. 
new  assignment,  when  necessary,  37. 
the  action  must  be  brought  within  four  years,  36. 
the  damages,  how  calcukted,  37* 
against  joint-trespassers,  ib, 

^en  a  nolle  prosequi  should  be  entered  against  one,  38. 
when  a  new  writ  of  enquiry  may  be  issued,  ib. 
costs,  Stat.  3  &  4  Vict.  c.  24,  as  to,  where  damages  under  40#.,  ib. 
certificate  of  the  judge  on  the  record,  effect  of,  St. 
not  to  affect  certain  actions  for  trespass  on  lands,  &c.,  ib. 
granting  the  certificate  is  in  the  discretion  of  the  judge,  39. 
this  discretion  cannot  be  reviewed  by  the  court  aoove,  ib, 
may  be  granted  in  an  action  of  libel,  ib. 
in  an  action  on  the  case  for  an  infringement  of  a  patent,  ib, 
must  be  applied  for  within  a  reasonable  time,  ib. 
costs  in  slander,  when  less  than  405.,  recovered,  40. 
costs  to  defendants  in  trespass,  when  given,  ib, 
costs  to  one  of  several  defendants  who  has  a  noUe  prosequi  entered  as  to 

him,  ib. 
See  Pleadings — Costs. 

ASSETS : 

admission  of,  what  is,  797»  8. 
all  sperate  debts  deemed  assets,  796  n. 
assets  quando  acciderint,  815. 
wife's  cnoses  in  action,  where,  290. 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and  by  what  proof 
it  may  be  supported,  610. 

ASSIGN : 

covenant  not  to,  without  license,  493. 

not  included  in  term  "  usual  covenants,"  493,  n.  (23). 
by  it,  lessee  restrained  from  general  right  to  assign,  494. 
assignments  in  breach  of  this  covenant  not  void,  ib, 

TOL.  II.  3  B 
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ASSIGN— cofi<tfiti«(^. 

what  acta  are,  and  what  are  not,  a  breach  of  tbia  ogiWBOMBt,  494« 

assignment  by  operation  of  law  not  a  breach,  405.  ' 

determined  by  license  once  granted,  though  partial  onty^  48^  6,  7- 

when  it  extends  to  executors  (^  deceived  lessee,  496,  n« 

forfeiture  how  waived,  497* 

equity  will  not  relieve  against  forfeitora^  i&. 

by  bankrupt,  275,  496,  7. 

ASSIGNEE : 

of  reversion,  may  take  advantage  of  covenants,  509. 

assignee  by  parol,  506. 

where  the  heir  may  be  charged  as,  507. 

where  liable,  though  not  named,  508. 

where,  if  named,  509. 

of  parcel  of  estate,  liable  on  covenant  to  repair,  511. 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety  be  evicted,  il. 

not  liable  for  breaches  incurred  before  or  after  assigpiment,  513,  3,  6* 

what  will  be  a  sufficient  conveyance  in  order  to  exonerate,  513,  &  n*  (36). 

of  term,  by  way  of  mortgage,  liable  to  covenants  in  the  lease,  513. 

of  the  averment  of  entry  and  possession  of,  514. 

the  whole  estate  must  be  conveyed  to  make  assignee  chargeable,  515, 6. 

but  devisee  of  equitable  estate  is  not  liable  as,  516. 

under-lessee  not  liable  as,  ib. 

but  reserving  the  rent  to  the  lessee  will  not  exonerate  aaaignee,  ti. 

how  to  declare  against,  ib, 

actions  by  and  against  assignee  of  reversion  are  transitory,  517. 

ASSIGNEES  OF  BANKRUPTS : 

actions  by,  255.    See  tit.  Bankrupt. 

ASSIGNMENT  : 

voluntary,  by  insolvent,  207,  8. 

property  of  bankrupt  vested  in  assignees,  without,  193. 

of  all  trader's  property  for  benefit  of  creditors,  an  act  of  bankruptcy,  207—9. 

of  bond  by  chancellor,  after  fraudulent  commission,  265. 

where  lessee  roa^  plead,  in  bar  to  debt  for  rent,  though  he  has  assigned 

over  the  premises,  602. 
of  the  covenant  not  to  assign  without  license,  493. 

what  is  a  breach,  ib. 

assignment  by  operation  of  law,  no  breach,  495. 
condition  discharged  by  leave  once  granted,  495,  6. 

equity  will  not  relieve  against  forfeiture  occasioned  by  breach,  497. 
for  assignment  of  bail-bond,  598.     See  tit.  Bail. 

ASSUMPSIT : 

nature  of  the  action  of,  42. 

as  to  the  consideration,  ib.     See  tit.  Considbration. 

how  forbearance  of  suit  should  be  stated  in  action  of  assumpait,  46. 

necessity  of  stating  a  request,  in  what  cases,  52. 

different  lands  of  agreements,  42. 

agreement  must  be  legal,  56. 

illegality  in  the  consideration  or  the  promise,  ib. 

where  part  of  an  entire  consideration  is  illegal,  ib. 

where  promise  to  do  two  or  more  acts,  one  of  which  is  illegal,  ib» 

agreement  contrary  to  public  policy,  59. 

contaminated  with  illegal  transaction,  62. 

of  fraudulent  agreements,  63. 

in  fraud  of  composition  with  creditors,  ib. 
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ASSUMPSIT— con^tntu^c^. 

immoral  agreements,  67* 

indebitatus  assumpsit,  nature  of  action*  &8* 

form  of  count  in,  70,  1. 

when  it  lies  and  when  not,  71  to  76,  aiid  101»  109. 

money  paid,  70. 

money  had  and  received,  81.    See  tit.  Monby  Had.  and  SsCBIVBD. 

when  action  on  money  counts  not  sustaioaU^  98. 

declaration  in,  106. 

Tsnue  transitory,  ib. 

number  of  counts  under  general  rales,  ib, 

Slaintiff  may  allege  several  breaches  in  the  same  coimta  107* 
ay  mentioned  in  the  declaration,  108. 
how  to  state  the  contract,  ib. 
and  the  consideration,  52,  109. 
how  to  state  forbearance  of  suit  in,  46. 
insufficient  considerations  need  not  be  stated,  110. 
executed  and  executory  considerations  how  to  be  stated,  t&. 
of  notice  and  averment  thereof.  111. 
of  request  and  averment  thereof.  111,  12* 

as  to  conditions  precedent,  112.    See  tit.  Conditions  Fsscbdbnt, 
statement  of  cause  of  action  in  inferior  court,  ipT^ 
of  the  pleadings,  121. 
of  the  general  issue,  ib. 

plea  of  excluded  in  actions  on  bills  of  exchange,  122. 
matters  in  confession  and  avoidance  to  be  specially  pleaded*  ib, 
accord  with  satisfaction  a  good  plea,  124,  5. 
payment  of  a  less  sum  when  a  satisfaction,  125,  6, 
m&ncy,  128.    See  tit.  Infanoy. 
of  plea  in  abatement,  121. 
payment.    See  tit.  Payment. 
release.    See  tit.  Rblease. 
limitations.    See  tit.  Statute  of  IiUfiTATiONS. 
set-off.     See  tit.  Set-off. 
tender.    See  tit.  Tender. 
damages,  measure  of  in  assumpsit,  163. 
judgment  in,  164. 

ATTESTATION : 

by  attorney,  under  1  &  2  Vict.  c.  110,  s.  9»  247*  n*  (S2). 

of  will,  880. 

by  three  or  four  credible  witnesses,  883. 

ATTESTING  WITNESS: 

must  be  called,  562. 

exceptions  to  this  rule,  ib. 

who  are  oualified  to  be,  to  a  will,  883,  4. 

need  not  oe  to  a  notice  to  quit,  710. 

ATTORNEY : 

statutes,  with  regard  to,  repealed,  166. 

examination  of,  before  admission,  165,  n. 

admission  and  enrolment  of,  166. 

admission  of,  in  inferior  courts,  166, 7« 

certificate  of,  165,  n.,  166. 

actions  by,  for  recovery  of  fees,  l6d,  167* 

judge  may  authorize  action  before  expiration  of  month,  169* 

delivery  of  bill  and  delivering  up  of  deeds,  ib, 

bill  should  give  history  of  the  canae,  172. 

3  b2 


ATTORXEY— wnfiBBri. 

It  be  left  with  parly  to  be  charged,  171. 
appropriation  of  paymentB  by  attattiica,  173. 
miut  declare  name  of  hia  employer,  ii. 
liability  of  attorney  for  neglipeoce,  176.  7- 
on  taxation  of  aitoroey'i  bill,  do  itema  to  be 

negligence,  173. 
negligence  no  defence  to  action  on  atlomey'i  Ml,  H. 
craian  neKligenlia.  174,  n,,  175. 

■Ulute  of  limitatioQt  may  be  pleaded  to  action  bf  attorney  for  fee*.  lAL 
noQ-delirery  of  bill  muat  be  pleaded  tpeciaUy,  175. 
eridence  of  person  beiofr  attorney,  1 77. 
evidcDce  of  bill  being  delivered,  177>  S. 
atuaution  by,  under  sUt.  1  &  2  Vict.  c.  110,  «.  9,  2*7,  a. 
Se«  fi(.  Taxation. 

AUCTION  1 

tale  of  lands  and  gooda  by  auction,  within  the  alatuie  of  frauds, 

when  bidding  at  an  auction  may  be  retracted,  180. 

what  amouats  to  a  bidding,  so  aa  to  incur  auction  doty,  ISl. 

uaent  of  seller  algnified  by  fall  of  baminer,  IBO. 

rerbal  declaration  of  auctioneers,  in  what  olk  not  evidence,  ib. 

puffing  vitialea  contract,  ISl. 

of  the  recovery  of  deponl  and  intereat,  on  defect  of  title,  and  how  to  declare 

for  interest,  1S3,  4,  5. 
remedy  at  between  vendor  and  vendee  in  a  sale  by,  184,  18S. 
when  purchaser  not  bound  to  complete  uorcbaae,  186. 
Bt  <rhat  time  vendor  muat  be  ready  with  title-deeds — must  verify  abattacl 

at  the  day  fixed— making  out  good  title  afterwards  will  not  avail  him  at 

law,  186,  7- 
good  title,  what  is,  1^7. 

Sarticulars  and  conditions  of  saJe,  188. 
uty.  bankrupts'  estates  and  effects  not  liable  to,  1S2. 
duty  on  aale  of  mort^a^eii  estate?,  ib. 
in  a  aale  by  auction,  there  is  a  distinct  contract  lor  each  lot,  373. 

AUCTIONEER ; 

lent  of  both  parties  within  the  statute  of  frauds,  179. 
'ben  he  has  no  remedy  against  the  owner  for  auction  duty  which  he  hai 
been  compelled  to  pay,  181,  2. 
no  action  will  lis  against,  for  selling  at  higheat  price,  though  contrary  to 
— 'g  directions,  18C 


I 


agent 


remedy  of,  for  deposit,  183. 
when  liable  for  deposit,  ib. 
not  liable  for  interest,  185. 

AUDITORS  : 

in  account,  5,  6. 
AUTHORITY : 

monev  paid  under  a  void  authority  may  be  recovered  in  action  for  mane] 
bad  and  received,  81. 

party  justifying  under  an  authoiity  must  «et  it  forth  in  his  pies,  34,  930. 

AUTRE  DROIT: 

property  which  bankrupt  haa  in,  will  not  paaa  to  assigneea,  S3g. 
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AVERAGE : 

general,  949. 

what  goods  are  liable  to  contributioa  for  ayerage»  ib. 
when  there  is  neither  general  average  nor  stranding,  underwriter  not  liable 
when,  952. 

AVERMENT : 

where  necessary  in  declaration  in  assumpsit^  111. 

AVOWRY  AND  COGNIZANCE : 

requisites  of,  1203. 

several  avowries  may  be  pleaded,  ib ;  new  rule,  ib, 

plaintiff  may  traverse  defendant's  being  bailiff,  ib, 

defendant  may  avow  that  locus  is  his  freehold,  1204. 

how  tenant  in  common  must  avow,  1205. 

what  avowry  for  damage  feasant  must  allege,  1204. 

plea  in  bar, — 

that  cattle  escaped  through  defect  of  fences,  what  it  must  state,  1205 . 
right  of  common,  how  pleaded  by  copyholder,  1206»  7. 
tender  of  amends,  1207. 
for  rent  arrear, — 

how  pleaded  at  common  law,  1208. 

under  stat.  11  Geo.  II.  c.  19.  ib. 

this  statute  does  not  extend  to  rent-charges,  ib. 

sum  stated  in  avowry  to  be  due  for  rent  not  material,  1209. 
for  rent,  where  part  is  not  due,  ib. 
money  may  be  paid  into  court,  ib, 
of  avowries  for  rent  arrear  by  joint-tenant,  ib. 
parceners,  ib, 
tenants  in  common,  ib, 

eviction  may  be  pleaded  in  bar,  1210. 

non  dimisit,  ib. 

what  proof  will  be  sufficient  on  non  tenuit,  ib. 

nothing  in  arrear,  how  it  ought  to  conclude,  1211. 

tender  of  arrears,  when  it  may  be  pleaded,  1212. 

AWARD : 

upon  an  award  to  pay  money  at  several  days,  assumpsit  will  lie  for  each 

sum,  as  it  becomes  due,  559>  n.  (3). 
in  what  cases  submission  to  an  award,  by  an  executor,  shall  be  deemed  an 

admission  of  assets,  798. 
on  money  awarded  to  be  paid  on  a  particolar  day,  interest  is  recoverable, 

399. 

B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  process  by 

common  law  and  by  statute,  593. 
of  the  bail-bond — form — condition,  595. 
of  immaterial  variances  between  the  writ  and  condition,  595,  6. 
bonds  given  to  plaintiff  or  his  attorney  not  within  the  statute,  5989  n. 
of  the  assignment  of  bail-bond,  598. 
in  what  court  action  on  bail-bond  must  be  brought,  599. 
other  requisites  of  declaration,  600,  601. 
non  est  factum  may  be  pleaded  to,  60 1. 
how  far  the  bail  are  liable,  ib, 
sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not  be  considered 

as  in  his  custody,  ib. 


BA.1  Lr— rontinxMl. 

of  the  plea  of  comperuil  ad  diem,  602. 

of  the  replication,  nul  tiel  record — hcFW  it 

vfaeQ  plaintiff  can  »go  jaigmeot  on,  COj. 
BAILEE : 

amwerable  for  miifeaeuice,  although   then   was    not   » 
419.  420- 

a  promise  to  be  anatrerable  for  a  bailee  i«  withia  uh  ■ 

trauda,  S43. 
may  maiDtuD  trover,  1363. 


kccount  a^oat,  2. 

who  it  considered  to  be  a  beiliff,  a,  o. 

the  being  bailiff  is  travertable, 

in  replenn,  1 304. 

and  now  in  treapaM  qa.  d.  fr..  ISOt,  n.  (16^ 
BANK : 

■harea  in  joint-stock,  not  within  17tb  sect,  of  atst.  of  bvuds,  854. 
BANKER: 

drafts  on,  when  ezempled  fmn)  stamp  dotjr,  333. 
bill  accepted  payable  at  bonse  of,  34{i.  376. 
atattites  relating  to  banking  co-partarrahips,  [151. 
See  Chbck,  and  Bii-i.  OF  Excbanos. 
BANKING  HOUSE ; 

presBntmeni  of  bill  at,  349,  375. 
BANK  OF  ENGLAND : 

exdasive  privileges  of,  322. 
BANK  NOTES: 
tender  of,  160. 
property  in,  1371. 
BANKKUFT: 

•tatutes  concerning  banknipts,  190, 191. 
constitution  of  thtt  Court  of  Bankruptcy,  191. 
appeal  to  chancellor,  where  it  lies,  ib. 
flat,  how  issued,  191,  193- 
country  fists,  192. 

petitions  for  reversal  of  adjudication,  ib. 
proceediDgs  to  annul  Hat,  192,  193. 

effect  of  annulling  fiat  on  persons  from  wbom  assignees  have  recovered, 

2S6. 
concert  between  bankrupt  and  petitioning  creditor,  no  reason  to  annol 
fiat,  19*. 
Oiuttte.  effect  of  advertisement  in,  192,  193. 
official  assignees,  appointment,  powers  of,  193. 
property  of  bankrupt  vests  in  assignees,  when,  ii. 
what  property  passes,  193,  194. 

title  to  property  sold  under  commisuon,  how  affected  by  def»cts  in  the 

commission,  253. 
office  enjoyed  by  bankrupt,  193. 
renU,  194. 
miUtary  pension  does  not  pass,  193. 
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BANKRUPT— con^mtitfc;. 

property  in  possession  of  bankrupt  as  reputed  owner  Tests  in  assignees 
when,  232. 

the  statute,  ib ;  its  object,  i6. 

applies  only  to  goods  and  chattels,  ib, 

what  are  goods  and  chattels  within  the  act,  932,  234,  886. 

cases  not  within  the  statute,  239. 

bills  of  exchange  in  bankrupt's  possession,  specifically  ftpfropriated*  do 
not  pass  to  assignees,  241,  242, 243. 
who  are  liaole  to  be  bankrupts,  195. 

any  person  trading  in  legal  or  illegal  trade,  ib. 

whether  before  or  after  petitioning  creditor's  debt^  930, 

and  though  having  ceased  to  trade  before  act  of  bankmptoy,  287* 

feme  covert  sole  trader  by  the  custom  of  London,  19l(. 
who  to  be  deemed  traders,  196,  197. 
who  are  not  liable  to  be  bankrupts,  197* 

infant,  195. 
protection  from  process  of  persons  not  traders,  or  owing  kss  than  800/. 

195,  n.  (2). 
of  the  acts  of  bankruptcy,  ]97>  8. 

departing  the  realm,  198,  199* 

remaining  abroad,  t^. 

must  be  with  intent  to  delay  creditors,  199>  214. 

departing  from  his  dwelling-house,  ib, 

otherwise  absenting  himself,  200, 201. 

beginning  to  keep  house,  201,  202,  203. 

what  considered  a  delaying  of  creditor,  204. 

suffering  himself  to  be  arrested  for  debt  not  dae,  ib, 

yielding  himself  to  prison,  ib, 

suflfering  himself  to  be  outlawed,  ib, 

procuring  himself  to  be  arrested,  or  goods,  &c.,  to  be  attached,  &e.  t6. 

making  fraudulent  grant,  conveyance,  &c.,  206. 

what  constitutes  a  grant  fraudulent,  205,  210. 

not  necessary  that  it  should  be  fraudulent  between  the  parties,  206, 
&  n.  (15). 

assignment  of  all  trader's  property  for  benefit  of  creditors,  an  act  of 
bankruptcy,  207,  209. 

composition  deeds,  when  protected,  214. 

what  is  voluntary  assignment,  207>  208. 

assignment  of  all  goods  fraudulent,  though  not  voluntary,  208. 

sale  of  all  goods  to  a  bonft  fide  purchaser,  not  an  act  of  bankruptcy, 
208,  209. 

voluntary  preference,  what,  210, 211,  212,  213. 

fraudulent  surrender  of  copyholds,  or  fraudulent  gift  of  goods,  an  act 
of  bankruptcy,  205,  213. 

lying  in  prison  twenty-one  days,  214. 

act  of  bankruptcy  not  complete  Ull  expiration  of  twenty^one  days,  21 

287. 
property  vests  in  assignees,  when,  216. 
escaping  out  of  custody,  having  been  arrested,  ib, 
filing  declaration  of  insolvency,  217. 
paying  money  or  giving  security  to  the  persons  who  stmck  the 

docket,  Uf. 
filing  affidavit  of  debt  by  creditor,  218. 
neglecting  to  attend  summons  to  aopear,  &c.,  219* 
signing  admission  of  demand,  ana  not  paying,  See.,  within  fourteen 

days,  ib. 
admitting  part  of  a  demand,  but  not  paying,  &c.,  or  making  deposition 

of  a  good  defence  to,  the  residue,  ih. 


L 


priwr  of  (he  a      .  _    . 
cliinceUor  maj  diip«nie  with  bond,  363- 
where  pelilioning  creditor'a  debt  inEuffidcDI,  tny  other  nc£lar  nf 
apply  to  bave  coministioD  procMtled  «ith,  23),  232. 
of  wamnli  of  aitomef,  couTeyuM*  and  {wymeDta    taadie  bf  tail  to 

buiknipts,  217. 
itatutM  main>t  secret  wamuati  of  atlorney,  ib. 
Miure  UDii«r  an  exKuLion,  whca  valid  againat  auigoMS,  7*9,  350,  tiX 

261,  255,  aet). 
coDreyances.  &c,,  by  buikrupt    honk  fide  before  buikruplcj-,  villwiU 

notice,  ralid,  349.  2^0. 
what  ia  DOtiM  of  an  act  of  bankruptcy,  251 . 


n  act  of  bankruptcy,  3 
nipt  bona  fide  before 


Tilij,  tritbout  Dotin 


payment  by  Lankni, 

of  bankruptcy,  251,  252. 
deposit  of  chattels  ax  security,  not  a  payment,  252. 

bon&  fide  purchase  from  bankrupt,  with  notice  of  bankruptcy,  when  pro- 
tected, 253. 
creditor  having  security  sharea  rateably,  ib. 

after  sale  under  an  execution,  pUintiff  not  a  creditor,  hai-ing  security,  355. 
of  actions  tvhicb  may  be  brought  by  assignees,  and  in  what  maoDer  they 
ought  to  sue,  ib. 
course  to  be  pursued,  when  action  brought  by  assignees  n-ithin  the  time 

for  disputing  the  tiat,  16. 
what  things  recoverable  by  assignees,  256. 
money  had  and  received,  256,  257. 

n-hen  there  may  be  a  aet-offbetween  bankrupt  and  creditor,  256,280,381. 
meaning  of  mutual  credit,  2S1,  2,  3. 
debt  to  be  set-off  must  be  real  and  hook  Me,  253. 


no  right  of  action  to  aaaignees  for  mere  personal  injury  to  bankrupt, 
258,  359. 
trover,  256,  259,  260. 

when  maintainable  against  sheriff,  259,  260. 

how  assignees  are  to  sue,  260. 

in  case  of  assignees  under  joint  and  several  commisgiont,  263. 
actions  against  a^sTgnees,  ib. 
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BASKRUPT—continued. 

when  for  an  act  done  in  pursuance  of  bankrupt  act,  263. 

remedy  against  assignee  revising  to  pay  dividend,  263,  264. 

actions  by  the  bankrupt,  264. 

when  bankrupt  may  sue,  subject  to  right  of  assignees  to  interfere,  ib. 

when  alone  absolutely,  Ut, 

action  for  maliciously  suing  out  commission,  265. 
the  certificate, 

how  granted,  266. 

effect  of,  265,  266,  269 ;  when  in  foreign  country,  279,  ^0»  281. 

how  rendered  void  or  prevented,  277. 

under  a  second  commission,  where  less  than  \5s,  in  the  pound  has 
been  paid,  267,  268,  276, 

promise  to  revive  debt  barred  by  certificate,  must  be  in  writing,  276. 
debts  proveable  under  commission,  269,  271* 

surety  cannot  avoid  certificate,  by  voluntarily  delaying  payment,  273. 

proof  by  creditor  who  has  commenced  an  action  for  the  debt,  278. 
the  pleadings, 

plea  of  bankruptcy  and  certificate,  266,  268. 

how  pleaded  puis  darrein  continuance,  268,  9* 

proof  of  debt  under  the  commission  cannot  be  pleaded  in  bar  lo  in 
action  for  the  same  against  the  bankrupt,  279* 

proof  of  joint  debt  under  commission  against  one  partner,  no  defience 
to  an  action,  against  the  others,  278. 
evidence,  277,  283. 

no  proof  of  trading,  &c.,  necessary,  without  notice  of  disputing  it,  283, 
284,  285. 

notice  must  be  specific,  284. 

costs  of  proof  after  notice,  ib. 

act  of  bankruptcy  must  be  proved,  288. 

fiat  must  be  entered  of  record,  to  be  evidence,  286. 

depositions  taken  before  commissioners  conclusive,  when,  285. 

deposition  of  deceased  witness  sealed  by  the  Court  of  Bankruptcy, 
evidence,  286. 

proof  of  fiat,  287. 

evidence  to  defeat  the  commission,  ib, 

creditor  having  proved,  not  estopped  from  impeaching  the  commis- 
sion, ib, 

demand  and  refusal  not  necessary  to  be  proved  in  trover  by  assignees, 
288. 
order  of  chancellor  to  annul  fiat,  has  the  same  effect  as  writ  of  supersedeas,  ib, 
bankruptcy,  no  bar  in  action  for  mesne  profits,  77^* 
power  of  commissioners  to  break  open  houses,  &c.,  1344. 
sale  of  bankrupt's  property,  not  liable  to  auction-duty,  182. 

BANKRUPTCY : 

constitution  of  court  of,  191. 

BANNS: 

marriage  without  due  publication  of,  void,  17,  18. 

marriage  must  be  within  three  months  after  complete  publication  of  banns,  17. 

marriage  in  district  chapels,  19. 

BAPTISM : 

register  of,  how  proved,  762. 

BARGE : 

owner  of,  liable  as  common  carrier,  415. 


?* 


A  reapKt  of  cOBtneu  madr 


301. 

I 


wir«  ii  liable  to  «DCh  debt  if  ebe  Bunrive  hiiBbaod,  I 
■narriige,  a  Rift  of  wife's  challeli  to  tbe  busband,  f 
cobabitation,  preaumplive  evideDce  of  aasent 

by  wife  during  coverture,  ift. 
how  this  presumption  deBlrof«d,  393. 
huibaad  not  liable  to  wife's  nmtncta,  when,  393,  5, 
agreement  for  separate  ullowance,  efiett  ot,  395. 
husband  paying  wife  separate  allowance,  is  not  Uablc  i  bin  otbenw,  if  he 

does  not  pay  such  allowance,  29b,  6. 
hnsband  cauielesily  tumiog  away  wife,  sends  credit  with  her  for  necss- 

■aries,  297.  ^■ 
of  deeds  of  separation,  296,  ",  -183. 
what  are  neeeasaiies  for  wife,  queition  for  jury,  300. 
so  is  the  (iiiestion,  whether  the  credit  was  giveo  to  huebuid  or  wife !  t*. 

Krson  perm itting  woman  to  pias  as  his  wife  is  liable  for  necesauies.  301. 
bility  of  husband  in  respect  of  children  of  wife  by  former  hnsband,  301. 
feme  covert  may  be  nmiidered  as  feme  sole,  >6. 
by  custom  of  London,  303 ;  by  civil  death  of  boibaDd,  303. 
or  absence,  amounting  to  civil  (Iwth,  30G,  7. 
by  transportation  of  husband,  304. 
when  husband  is  an  alien  nnd  deserts  the  kingdom,  ib. 
actions  by  liuabsnd  and  wife, 

where  husband  and  wife  must  jmn,  307. 

where  husband  must  sue  alone,  309. 

where  husband  and  wife  may  join,  or  husband  may  sue  alone,  311, 

in  aasnmptit,  311  i  covenant,  313  (  debt.  313. 

quare  impedit,  313;  replerin,  313  j  trespass,  31-1 ;  trover,  3H, 
actions  ajjainBt  husband  and  iviffj  31 5. 

for  slander  spoken  by  husband  and  wife,  317. 

ne  unques  accouple  m  loyal  mBtrimonie,  3 IB. 
BARRATEV : 

tbe  meaning  of,  a*  applied  to  eubjecta  of  British  marine  insurance,  967. 

how  it  may  tie  committed,  967. 

not  necessary  that  the  master  should  derive  any  benefit  from  the  act  done, 

but  there  must  be  frand,  ii. 

by  whom  and  against  whom  barratry  may  be  committed,  069. 

no  barratry  where  ship-owner  consents  to  acts  done,  ib. 

not  necessary  that  loss  should  happen  in  the  act  of  committing  barratry,  A. 

allegation  that  ship  was  lost  by  fraud  and  neglect  of  nlMter,  equivalent  to 
alleging  a  loss  by  barratry,  970. 
BARREN  LAND: 

what  such,  and  exempt  from  tithe,  1307,  B. 
BARRISTER: 

words  Epoken  by,  were  justifiable,  1265. 
BASTARDY: 

what  proof  sufficient,  759- 
BATHING : 

there  is  no  common  law  right  of  bathing  in  the  aaa,  134fi. 
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BATTERY: 

action  for,  26.    See  tit.  Assault. 

BIDDING : 

when  bidding  at  an  auction  may  be  retracted,  180. 
what  amounti  to,  ao  ae  to  incur  the  auction  dotj,  181. 
by  puffers  vitiates  a  sale  by  auction,  f6. 

BILL: 

attomey^s,  action  on,  165,  7* 

in  equity,  where  not  evidence,  765,  6. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES : 

nature  of,  320. 

a  bill  of  exchange,  what,  ib. 

a  promissory  note,  what,  400. 

wnat  may  be  treated  as  either,  406. 

foreign  bill,  330. 

what  is  an  agreement  and  not  a  note,  401,  3,  3. 
requisites  of, 

must  be  a  written  order  or  promise,  320. 

for  payment  of  money  unconditionally,  331,  402,  3,  4,  5. 
not  out  of  a  particular  fund,  331,  340,  405. 

no  precise  form  required,  330. 

usual  forms  of,  ift. 
the  stamp, 

what  stamp  required,  332. 

when  to  be  stamped,  334. 

how  amount  of  stamp  calculated,  333,  4. 

of  the  want  of  a  stamp,  332 — 4. 

effect  of  alteration  of  a  bill  as  to  the  stamp,  337>  8,  9. 

exemptions  from  stamp  duty,  332. 

when  stamp  necessary  on  foreign  bill,  334. 
the  date, 

when  no  date,  time  of  drawing  considered  the  date,  336. 

effect  of  indorsement  of  post  dated  bill  before  the  date,  ib. 

effect  of  alteration  of  date,  338,  339. 

proof  of  alteration  before  issue  lies  on  plaintiff,  339* 
properties  of,  320,  321. 

promissory  note  negotiable  by  stat.,  400. 

a  foreign  note  within  the  stat.,  400,  n. 

how  transferable,  320. 

bills  and  notes  within  the  statute  of  limitations,  321. 

are  simple  contract  debt,  and  must  be  postponed  to  specialties  in  the 
course  of  administration,  ib. 

are  bond  notMlia,  where  debtor  resides,  ib. 
parties  to, 

ought  to  be  three,  may  be  only  two,  320. 

payee  should  be  a  real  person,  339. 

corporation  may  be  party  to,  322. 

infant  cannot  bind  himself  by,  324. 

feme  covert,  Ut. 

agents  may  be  parties  to,  325. 

personal  responsibility  of,  on  a  bill,  326,  7. 

what  not  sufficient  authority  to  agent  to  indorse,  327. 

partners, 

when  one  partner  may  bind  the  firm,  327>  8, 1140. 
when  two  partnerships  under  the  same  firm,  328. 

spiritual  person,  ib. 
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joint  uid  NTcnl  parties,  407.  •  ^ 

how  ji»nt  and  seven]  note  dedand  on  ■§•■■«  on*  malrer,  it.        J 

discharge  of  principal,  diacfaaige  of  MUntj,  ii.  m 

joint  maker  may  abow  tbu  he  wu  ntmjr  oolr.  A.  ^ 

effect  of  same  peison  being  iodotser  and  indotaec,  412. 
tranifcT  of  bills  and  notes, 

bills  or  notr«  payable  to  order  or  bearer,  bov  IramfeniUc;  363, ). 

whether  bill  negotiable  a  (jueslion  of  [aw,  362. 

necessitj  of  the  words  "  or  order  "  to  render  fanll  oegotiaUe,  MO. 
iodoneinent, 

mait  be  in  'nriting  on  the  bill,  3^3. 

pencil  «uiGcient,  *0B. 

cannot  be  of  part,  fnttbie,  3G6. 

Bpecial  indortement.  what,  363. 

cOKt  of  tpeciol  indorsement,  36«,  5. 

words  "  or  order,"  not  nrceuary  in  apecial  tndorseisent.  365. 

biU  payable  to  '■  A.'s  order,"  effect  of.  366, 

blank  indorsement,  what.  363. 

effect  of  blank  indorsement,  363,  4,  S. 

French  bill,  blank  indonenenl  o^  363. 

for  whu  purpote  a  fresh  drawing,  363,  4. 

erery  indorsee  may  consider  himself  the  indortM  of  llie  payee,  tt 

and  may  lo  allege  in  the  declaration,  ii. 

indorsement  lo  one  dead,  effect  of,  321. 

indorsee  of  lost  bill,  when  he  can  recover  at  law,  36 1 . 
by  whom  indorsement  made, 

by  bankrupt,  when  good,  370.  n. 

by  finder  of  lost  bill.  367,  S,  g. 

indorsee  cannot  dispute  nrioc  indorsements,  393. 

due  caution,  and  hoKoJidtt  DKesssry  in  indorsee,  367,  8. 
the  transfeT,  time  of, 

overdue  hill  negotiable,  when,  345. 

Mibjecl  to  e(|uitie8  of  previous  parties,  316. 

bill  paid  at  maturity,  not  negotiable,  t6. 

nor  bill  dishonoured  and  taken  up  hy  drawer  at  maturity,  ii. 

right  of  transfer  in  whom  vested,  370. 

authority  to  indorBc  when  inferred,  394. 

E resentment  for,  when  necessary,  34". 
irm  of,  348. 
must  be  in  writing  on  inland  bill.  348,  9. 
qualilied  acceptance,  what,  349.  330. 
conditional  acceptance,  what,  ib. 
special  acceptance,  ib. 
supra  protest,  350.  372- 
liability  of  acceptor,  351. 

acceptor  dischai^ed  only  bv  express  agreement,  ib. 

acceptor  of  a  bill  indorsed  cannot  object  to  indorsement  afterwirdi 

on  different  parts  of  a  foreign  bill,  353. 
acceptor  cannot  dispute  the  drawing,  3E)3,  4,  5. 
may  the  first  indorsemenl,  393. 

cannot  object  that  bis  onn  name  is  forged,  when,  ib. 
nor  that  drawer's  name  is  forged,  394. 
effect  of  bill  drawn  in  fictitious  name,  395. 
acceptor  cannot  dispute  procuration  to  draw,  393. 
but  may  procuration  to  indorse,  ib. 
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non-acceptance,  consequence  of,  361. 
presentment, 

for  acceptance,  when  necessary,  347>  8. 

for  payment,  time  how  computed,  371,  n.,  4K). 
when  necessary,  37 If  2,  7. 
what  is  reasonable  time,  409. 
to  whom  presentment  may  be  made,  374, 6. 

of  country  bank  notes  when  to  be  made,  376. 

when  necessary  at  place  mentioned  in  a  bill,  &c.,  388. 

of  cheque,  when  to  be  made,  375. 

due  diligence  necessary,  382. 
usance,  what,  371,  n. 
days  of  grace,  what,  371. 

how  computed,  371,  n.j  410. 

when  allowed,  371,  2,  410. 

not  allowed  on  notes  payable  on  demand,  410. 

no  days  of  grace  in  France,  372. 

distinction  between  bills  payable  after  sight  and  after  date,  ib. 
notice  of  non-acceptance,  how  to  be  given  to  drawer,  352. 

want  of,  does  not  affect  subsequent  bond  fide  holder,  ib, 

liability  once  discharged  by  laches,  cannot  be  revived,  355,  6. 

except  by  a  subsequent  promise,  in  case  of  drawer,  355. 

when  to  be  given  to  indorser,  ib, 
notice  of  non-payment, 

to  whom  to  be  given,  379,  380. 

consequences  of  neglect  to  give,  373. 

within  what  time,  373,  4,  6,  410. 

need  not  be  in  writing,  374. 

when  residence  unknown,  what  sufficient  notice,  378. 

banker  has  a  day  to  give  notice  to  his  customer,  377. 

need  not  give  notice  to  any  one  else,  373. 

requisites  of  notice,  378. 
notice  of  protest,  380. 

necessary  on  dishonour  of  foreign  bill,  358,  359,  380. 

not  in  case  of  inland  bill,  359,  360. 

must  be  stamped,  381. 

when  to  be  made,  380,  1. 
notice  of  dishonour,  how  to  be  waived  or  dispensed  with, 

by  part  payment,  379. 

by  subsequent  promise,  made  with  full  knowledge,  357,  411. 

when  drawer  has  no  effects  in  hands  of  acceptor,  353,  4,  379* 

where  there  is  a  special  acceptance,  378,  380. 
the  consideration, 

generally  presumed  to  be  good,  320,  340,  407. 

need  not  be  proved  between  non-immediate  parties,  unless  suspicion 
cast  on  the  title,  340. 

between  immediate  parties  consideration  may  be  gone  into,  ib. 

but  total  failure  must  be  shown,  408. 

illegalitv  of,  effect  of  upon  immediate  parties,  341. 

onus  ox  proving  no  consideration  on  defendant,  392. 

when  indorsee  compelled  to  prove  consideration,  408. 
of  the  acts  of  the  holaer,  whereby  the  parties  to  the  bill  may  be  dis- 
charged, 383. 

by  holder  compounding,  or  agreeing  with  acceptor,  383,  6. 

b^  part  payment,  383. 

discharge  may  be  pro  tanto,  ib, 

by  indiUgence  to  principal,  ib. 


proceedingB  in  an 

form  of  the  ai 
the  declaration,  387. 

when  on  a  condilional  accapUnci,  386. 

wben  on  a  second  accepUuicc,  ib. 

when  on  acceptance  hj  an  aKent,  389. 

counts  on  the  consideration  when  to  be  addedt  (6. 
particulars  of  demand,  3^9,  3gO- 
pleaa, 

non-aBBUtnpiit  InadmisBible,  391. 

mailers  in  confesHion  and  avoidance  to  be  apeciaUj  fdeoded,  99t. 

alteration  after  acceptance  may  be  abowo  under  new  accepU,  393. 
the  evidence, 

it  be  produced,  301,  412. 

handwriting,  how  proved,  3G6,  393,  413. 

payment  of  money  into  couit  admila  handwritintt,  396. 

what  evidence  necesiary  to  support  the  action,  393. 

receipt  not  conclusive,  396. 

when  bill  or  note  evidence  of  account  slated,  397 

parol  evidence  not  admissible  to  vary  bill,  413. 
BTidencc  necessary  in  action  be  1  we  en, 

payee  and  maker,  413. 

first  indorsee  and  maker,  Ui. 
indorser,  ib. 

after  judgment  !iy  default,  bow  amount  of  debt  afcetUiaed,  390. 

when  writ  of  enouiry  necessary,  391. 

Eroduction  of  bill  on,  whea  neeeHory,  (6. 
older  may  sue  drawer  tfter  having  siied  acceptor,  386. 

when  aeparate  actiong  brought  againat  different   parties,  how  court 
will  stay  proceedings,  3:>l,  390. 
interest  when  recoverahle,  397. 

from  what  time,  397,  to  what  time,  396. 

in  case  of  ad  ministration,  321. 

on  promissory  notes  payable  on  demand,  399- 

on  notes  payable  at  a  certain  day,  ti, 

on  notes  payable  by  instalments  \b. 

need  not  be  claimed  in  particulars  of  demuid,  ih. 
in  what  order  to  be  paid  by  executor,  796. 
hills  of  exchange  in  bankrupt's  poaaeiaioa  apecificaUj  appropriated  do  not 

pass  to  his  assignees,  241,  2,  3. 
debt  lies  on,  where  there  is  privity  of  contnct,  554. 
9m  Indorsimint — Protsbt. 

BILL  OF  LADING : 

when  evidence  of  property,  428,  9. 

where  property  passes  by  indoraement  of,  1289,  1390, 1367. 
BILL  OF  PARTICULARS,  70,  1,  356. 
BILL  OP  SALE: 

of  ship,  what  valid,  1232. 

form  of,  1233. 

of  the  entries  in  the  books  of  registry,  1234. 

wben  there  is  more  than  one  tranafer  by  the  uma  ownar,  ib. 
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BIRTH : 

evidence  of,  759,  760»  764. 
BISHOP: 

ejectment  by,  for  forfeiture  during  vacancy  of  see,  697,  n. 
BLINDNESS : 

of  attesting  witnoM,  leta  in  proof  of  handwriting,  569. 
BODY  CORPORATE: 

when  extinct,  1171. 
BONA  NOTABILIA : 

bills  or  notes  are  where  debtor  resides,  321. 

what  are,  778,  9,  780. 

goods  which  a  man  has  about  him  who  dies  in  itinere  are  not,  779* 

in  two  dioceses  of  the  same  province  render  administration  bj  oiedinary, 

merely  void,  ib. 
bond  debts,  where,  780 ;  simple  contracts,  321,  781  $  judgments,  780. 
assets  in  Ireland,  782. 
stock  in  the  funds,  where,  781. 
chattels  real  are,  780 ;  where  goods  of  a  person  dying  abroad  ars  not,  789. 

BOND: 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  condition,  658. 
of  bonds,  covenants,  or  promises  to  pay  money  at  several  days — ^when  action 

may  be  brought,  ib, 
place  of  debt  must  be  set  forth  in  declaration,  559* 
of  the  pleadings  to  debt  on  bond^  560. 
non  est  factum,  ib, 
how  to  prove  execution,  561. 
proof  of  delivery,  ib, 
of  the  general  rule  that  subscribing  witness  must  be  called  to  prove  the 

execution,  562. 
of  the  exceptions  to  this  rule,  565. 
how  to  prove  deed  executed  in  the  East  Indies,  563. 
bond,thirty  years  o1d,may  be  given  in  evidence  withoutproof  of  ezecntion9564. 
exception  to  this  rule,  565. 
what  evidence  will  avoid  the  bond,  566. 

of  avoiding  bonds  on  the  ground  of  immoral  considenlion,  667. 
of  bonds  made  in  restraint  of  trade,  ib, 
what  restraint  the  law  permits,  568. 
bond  given  for  the  purpose  of  suppressing  a  prosecution  for  pojnry  is 

illegal,  569. 
obligor  may  plead  matter  whether  consistent  or  not  with  the  condition,  570,n. 
of  considerations  illegal  by  statute,  572 ;  gaming,  572 ;  sale  of  offices,  573 ; 

simony,  576 ;  usury,  582. 
bond  originally  good,  cannot  be  avoided  in  the  hands  of  a  lxm4  fide  holder, 

on  the  ground  of  subsequent  usury,  583. 
application  of  stat.  4  Anne,  c.  16,  s.  13,  558. 
calculation  of  interest,  ib. 

when  money  payable  by  instalments,  in  what  eases  debt  lies,  659. 
bond  conditioned  to  perform  covenants,  604. 
Stat.  8  &  9  Will.  III.  c.  11,  power  to  assign  breaches,  ib. 
both  in  declaration  and  upon  the  roll,  605,  7. 

power  given  to  defendant  to  pay  money  into  court,  to  stay  execution,  607. 
judgment  to  remain  as  a  further  security,  ib, 
plaintiff  may  have  a  sci.  fa.  to  suggest  other  breaches,  608. 
Dond  debts,  where  bona  notabilia,  780. 

how  paid  in  a  course  of  administration,  796. 
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tdIdbUtt  bond,  when  good  agviut  eiecotora,  796,  m. 
rcptevin  bond,  1189. 
coedilion  of,  ib. 
bow  coattiufd,  Iigi. 
how  the  breach  mvf  be  a«fif[iied,  Uffl. 
pcoilty  of,  fixed  by  itat.  II  Geo.  II.  e.  19.  ••  IS.  1190. 
in  trover  for  a  bond,  not  necessary  U>  set  forth  dale,  1391. 
for  debt  oa  bond  of  ancestor  againn  heir,  ««  Hkik. 
for  debt  on  bail  hood,  tte  Bail  Bond. 
BOROUGH : 

excliuire  right  of  trading  in,  ^wliihed,  567>  n.,  1177- 
BOTTOMRY: 

deftmtioD  of,  1034. 

diflVrance  between  bottomry  and  •  mere  loan,  103S. 
■tatutes  relating  to,  103S,  6. 
BOUGHT  AND  SOLD  NOTES,  leo,  n..  870,  ».,  671,  n. 
BOUNDARY: 

evidence  of,  754. 
rule  as  to,  1333. 
BREACH : 

of  close.  1333. 
of  pound,  686. 

of  attigtting  the  breach  in  ascumptit,  1 10. 
covenant,  520. 

debt  on  bond  conditioned  to  perfon 
at  common  law  and  under  stat.  i 
IILc.  11.604,5,6. 
on  replevin  bond,  1 191,  3. 


it  maintainable,  62. 


BREWERS'  DRUGS: 

BRIBERY: 

at  elections,  G32. 
debt  on  Stat,  against,  633. 
what  constitutes  the  ofience,  633,  6. 
form  of  declaration,  636. 
endence  in  this  action,  638. 
BROKER: 

appraisement  must  be  by  two  brokera,  682. 

constable  must  attend  appraisement  and  awear  the  broken,  6S3,  n. 

where  agent  of  both  parties,  870. 

Btock  broker  cannot  sell  on  credit,  820. 

hill  broker,  duties  of,  822. 

bought  and  sold  notes  by,  180,  n.,  870,  n. 

book  of,  where  evidence,  870,  n. 

insurance  broker  bow  to  receive  payment,  987- 

authority  of,  when  revocable,  998,  n. 

policy  broker,  lien  of,  1337. 

BULL,  PAPAL: 

exemption  of  tithe  by,  1303. 
BULLION : 

action  against  commander  of  ship  of  war,  for  loH  of,  439. 
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BURGESS  : 

enrolment  of,  by  occupancy  and  payment  of  rates  only,  1171,  3. 
BURIALS : 

register  of,  762. 

BURNING : 

of  will,  890,  899. 

BY-LAWS : 

Where  good,  1173. 
void,  1175,  6. 
evidence  of,  1176,  7. 

C. 

CANCELLING  : 

wills,  what  ah  eflfectual  cancelling,  890,  899. 
acceptances  of  bills  of  exchange,  338,  339* 

CANONRY : 

ejectment  will  not  lie  for  a,  704. 

CANONS : 

of  1603  not  binding  on  laity  proprio  vigore,  778,  n. 

CAPIAS  AD  COMPUTANDUM  : 

writ  of,  5. 

CAPTURE: 

definition  of,  963. 

of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British  capture,  964. 

liability  of  underwriter  where  ship  is  recovered  before  a  demand,  965* 

CARRIBRS: 

who  are,  415. 

bound  by  common  law  to  carry  goods,  ib, 

must  take  due  care  of  goods,  416. 

are  answerable  for  the  honesty  of  their  servants,  ib, 

not  for  goods  lost  by  extraordinary  accident,  416,  n. 

by  water,  when  not  answerable  for  damage,  416,  7. 

when  common  carrier  answerable  for  loss  by  fire,  417. 

how  carriers  may  limit  their  responsibility,  420,  1 . 

liable  for  felonious  act  of  servant,  422. 

not  liable  even  for  gross  negligence,  when,  ib. 

defence,  that  value  not  declared  under  stat.  1 1  Geo.  IV.  Sc  1  Will.  IV.  must 

be  pleaded,  423. 
case  will  lie  against,  for  refusing  to  carry  goods,  415,  n. 
what  must  be  averred  in  action  against  carriers,  430. 
liability  of  coach-owners,  420. 
actions  against, 

by  whom  to  be  brought,  427. 

when  by  consignee,  tb, 

when  by  consignor,  428. 

form  of  declaration,  429. 
against  partners,  432. 

when  count  in  trover  may  be  added,  431,  2. 

effect  of  plea  of  not  guilty,  433. 

money  may  be  paid  into  court,  ib, 
VOL.  ir.  3  0 
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extends  to  carriage  price  of  the  goods,  425. 

genera]  Hen  of,  for  balance,  ib. 

may  retain  goods  for  balance  of  more  than  six  years'  ttandii^  435,  i. 

on  whom  onus  of  proving  usage  of  a  general  lien  liei,  42^  n. 

such  usage  does  not  affect  right  of  consignor  to  stop  in  transits^  416, 7. 

no  right  against  consignee  for  a  general  balance,  wnen,  427. 
carriers  by  water,  vessels  of,  must  be  fit  for  the  purpose,  423. 

liability  of  ship  owners  for  embezzlement  by  masters,  ftc.  of  tibe  tsiid 

423,  4. 
in  case  of  robbery  or  fire,  424. 
how  compensation  to  be  awarded  for  such  loss,  ib» 
liability  of  ship  owners  in  respect  of  freight,  432. 
evidence  in  actions  against,  433,  4. 
mere  non-delivery  by,  not  a  conversion,  1356,  n.,  1302»  3,  n. 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  462. 

where  case  lies,  though  remedy  of  a  higher  nature,  463,  n. 

where  special  action  on  the  case  or  trover,  1392. 

case  lies  against  sheriff'  for  taking  insufificient  pledges  in  replenn,  1193. 

case  lies  for  preventing  a  party  from  distraining,  686. 

so  for  rescuing  a  distress,  t6. 

against  a  sheriff'  for  an  escape  on  mesne  process,  or  in  ezaeution,  628. 

for  a  nusance, 

disturbance  of  common,  443. 
how  to  declare,  ib. 

disturbance  of  seat  in  a  pew,  1129. 

darkening  windows,  1122,  3. 

malicious  prosecution,  1062. 

— ^—  arrest,  1066. 
for  a  rescous  of  person  arrested,  1220. 
for  shooting  off*  a  gun  to  the  injury  of  plaintiff^s  decoy,  459. 
for  use  and  occupation^  1397. 

CASUAL  EJECTOR : 

judgment  against,  729.     See  tit,  Ejbctmbnt. 
CAVEAT  EMPTOR: 

where  this  rule  applies,  87>  643,  n. 

CEPIT  IN  ALIO  LOCO : 
plea  of,  in  replevin,  1201. 

CERTIFICATE : 

of  the  judge  under  stat.  3  &  4  Vict.  c.  24,  to  entitle  plaintiflT  to  fUl  eoiti, 

38,  1060,  1133. 
under  stat.  s  Sc  9  Will.  III.,  that  there  was  a  reasonable  cane  lor 

making  a  person  defendant  in  trespass,  40. 
bankrupt's  certificate,  266. 
need  not  be  signed  by  the  creditors,  ib, 
eff'ect  of  pleading  the  certificate,  f6. 
a  bar  to  actions  against  bankrupt,  when,  267* 
game  certificate,  912,  914. 

CHANCELLOR : 

appeal  to,  in  matters  of  bankniptcy,191. 

majy  dispense  with  petitioning  creditor's  bond,  265. 

order  of,  to  annul  fiat,  has  same  effect  as  writ  of  sopersedaas,  888. 
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CHANCERY : 

bill  and  depositions  in,  when  evidence,  TdS,  6. 
CHAPEL : 

as  to  marriage  in,  19. 

CHARACTER: 

of  servants,  1266. 

evidence  of  good,  of  plaintiff,  where  inadmissible  in  slander,  1906. 

of  daughter,  where  inadmissible,  in  case  for  seduction,  1115. 

CHARTER : 

construction  of,  1169. 

cannot  be  partial  acceptance  of,  1 170. 

CHATTEL : 

effect  of  verbal  gift  of,  1358. 

sale  of,  passes  property,  ib, 

legatee  of  specific  chattel,  action  by,  805. 

CHECK : 

banker  has  a  lien  for  his  balance  on  check  paid  in  by  customer,  24B. 

is  liable  to  action  of  tort  for  not  paying  a  check  of  his  castomer,  309. 

customer  entitled  to  nominal  damage,  without  proving  actual  damage,  ib, 

notice  of  dishonour  of,  not  necessary  to  drawer,  382. 

on  banker,  when  payable,  382. 

holder  of,  how  to  present  it,  382. 

forged  in  part,  where  banker  liable,  ib, 

forged,  where  banker  not  liable,  382,  3. 

where  exempt  from  stamp  duty,  333. 

post  dated  is  vend,  383. 

CHIROGRAPH  : 

proof  of  fine,  but  not  of  proclamations,  741. 

CHOSES  IN  ACTION : 

goods  and  chattels  within  6  Geo.  IV.  c.  16,  s.  76,  233. 
wife's,  where  assets,  in  case  of  her  death,  291. 
husband's  interest  in,  ib, 

CHRISTMAS  DAY : 

bill  due  on,  to  be  presented  on  previous  day,  371. 
notice  of  dishonour  good  on  day  after,  374. 

CHURCH  SEAT : 

action  on  the  case  for  disturbande  of,  1129. 

CHURCHWARDEN : 

is  within  the  meaning  of  the  words  *'  other  ofiicer,''  in  stat.  24  Geo.  XL 

c.  44,  925,  n. 
in  the  nature  of  a  body  corporate  to  hold  real  property,  701,  2. 

CLERGYMAN : 

trading,  prohibited,  195,  328. 
to  what  extent  legaJized,  328,  9. 

CLOSE,  BREACH  OF: 

where  action  lies  for,  1322. 

in  which,  &c.,  meailkig  of,  1359. 

3  c2 


CLUB; 

liability  of  members  c4,  1143,  4. 
COACH-OWNERS  : 

tiabiliiy  of,  490. 

evidence  of  ownership  of  stage-coach,  what  is,  433. 

COCKFIUHT : 

wager  on,  1419. 
CODICIL  : 

in  writinft,  neceiury  to  cRectual  ri 

how  it  must  be  signed,  ib. 

how  it  must  be  executed  under  ni 
COGNIZANCE : 

ia  r«plenn,  nature  of,  1303. 
COGNOVIT : 

taken  from  drairer  of  accommodBlion  bill,  effect  oT.  334. 
COHABITATION: 

where  proof  o(  marriage,  13. 

where  proof  of  huiband'n  useul  tu  wife'i  conlraet,  391.  3- 

paat,  is  good  consideration  for  a  bond,  GG7- 
COIXOQUIUM  : 

where  necessary,  in  slanJer,  1261,  3. 

use  of,  ib. 
COMMAND: 

Irareraable  in  replevin  or  tres|ias8  laid  IranaitDriiy,  and  now  la  treqim 
quare  clausum  freKit,  1304,  a. 
COMMENCEMENT  OF  SUIT  : 

suing  out  writ  is,  387. 
COMMERCE: 

illegal,  99i,  3,  OOG- 
COMMISSION: 

of  bankrupt,  liat  substituted  for,  igs,  n. 

in  action  for  maliciously  suing  out,  what  must  be  proved,  365. 

supersedeas  of— evidence  of,  388. 

superaedeaa  of,  effect  of  on  persons  from  whom  the  assignees  have  rew- 
vered,  2S6. 
COMMISSIONERS  OF  BANKRUPT: 

commitment  by,  trespass  irill  not  lie  against,  for,  93 1 . 

for  whnt  they  may  commit,  ib. 

any  commissioner  may  now  commit,  ib, 

power  to  break  open  houses,  &c.,  1311. 
COMMllTEE  OF  LUNATIC: 

cannot  bring  ejectment,  701. 

administration  granted  to,  790. 
COMMON: 

the  riKht  of  defined,  435. 

the  different  kinds,  436. 

n  of  pasture  ii  either  appendant,  appurtenant,  or  in  gnwi,  r(. 
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COMMON— coii/tnuf(f. 

common  of  vicinage,  and  common  without  stint,  437. 
common  appendant,  definition  of,  ib, 

must  have  existed  from  time  immemorial,  437,  u. 
it  may  be  apportioned,  438. 
how  it  must  be  pleaded,  437>  n. 
levancy  and  couchancy  are  incident  to  it,  438. 
levancy  and  couchancy  defined,  437>  n.,  448. 
common  appurtenant  defined,  438. 
may  become  common  in  gross,  ib, 
may  be  granted  at  this  day,  ib. 
may  be  apportioned,  ib, 
cannot  be  claimed  for  cattle  borrowed,  438,  n. 
common  appendant  or  appurtenant  may  become  extinct,  439. 
lord  may  aistrain  cattle  depasturing  on,  680. 
common  of  pasture  may  be  prescribed  for  cattle  levant  and  couchant,  upon 
a  messuage,  439. 
at  least  upon  a  messuage,  cum  pertinentiis,  ib. 
common  in  gross,  definition  of.  ib, 
what  it  may  be  granted  for,  440. 
how  a  copyholder  must  prescribe  for,  ib, 
the  right  of  the  lord  in  land  subject  to  a  right  of  common,  ib, 
how  to  be  exercised,  ib, 
the  immemorial  rights  of  the  lord,  ib, 
what  persons  may  approve,  441. 
need  not  be  lord  of  the  manor,  ib, 

right  of  approvement  extends  only  against  common  of  pasture  ap- 
pendant and  appurtenant,  442. 
eflfect  of  approvement  of  part  of  a  common,  ib. 
the  old  remedy  for  disturbance  of  right  of  common,  443. 
the  usual  remedy  for,  ib. 

what  must  be  stated  in  a  declaration  on  the  case  for,  443,  4. 
the  smallest  injury  proved,  sufficient  to  sustain  the  action,  444. 
surcharges  by  commoners  defined,  ib. 

action  on  the  case  for,  ib. 
pleadings, 

different  rights  of  common  may  be  pleaded  to  an  action  of  trespass 

quare  clausum  fregit,  445. 
but  not  a  right  at  all  times  of  the  year,  and  of  the  same  right  at  par- 
ticular times,  R.  G.  H.  T.  4  Will.  IV.,  ib. 
Stat.  2  &  3  Will.  IV.  c.  71,  for  shortening  the  time  of  prescription  in 

certain  cases,  ib, 
a  prescriptive  claim  now  limited  to  30  years'  uninterrupted  enjoyment, 

446. 
when  the  time  of  disability  shall  be  excluded  in  the  computation  of 

periods  named  in  the  act,  ib, 
how  the  enjoyment  of  common  should  be  averred  in  a  plea,  ib, 
evidence, 

Stat.  6Sc7  Vict.  c.  85,  450. 

COMMUTATION : 

of  tithes,  statutes  relating  thereto,  1318,  1321. 

COMPERUIT  AD  DIEM : 

plea  of,  to  debt  on  bail-bond,  602. 

COMPETENCY  OF  WITNESSES : 
sUt.  6  8c  7  Vict.  c.  85,  450. 
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CX)MPETENCY  OF  WITNESSES— coniwiiad. 

to  a  will^  898/9. 

COMPOSITION : 

composition-deeds  when  protected,  214. 

for  tithes,  1298. 

real  for  tithes,  1304. 

Btat.  2  &  3  Will.  IV.  c.  100,  s.  2,  relating  to  compoiitioii*  lor  tUluM,  1305. 

COMPULSION : 

of  legal  process,  money  pud  under,  82. 

CONCEALMENT : 

where  it  vacates  contract  of  inraranee,  99f$  8. 

CONCURRENT  ACTS : 

natiwaof,  117. 

necessity  of  averring  performance  of,  ll7,S. 
readiness  and  willingness,  good  after  verdict,  i6. 
readiness  and  willingness  to  grant  a  leaie,  119. 
tendering  conveyance  on  sale  of  property,  #. 

CONCURRENT  COVENANTS : 
what  are,  527. 

CONDEMNATION : 

effect  of,  as  to  property,  1330,  1360. 

of  goods  in  the  Exchequer,  1360. 

of  a  ship,  hy  governor  of  a  foreign  cowitFy,  beloiigiiig  -to  GimI  Britain, 

1330. 
where  trover  will  not  lie  after,  1360. 

CONDITION : 

acceptance  of  rent  after  condition  broken  is  a  waiver  of  forfeiture,  716. 

CONDITION  PRECEDENT: 

of  the  nature  of  conditions  precedent  in  assumpsit,  112,  3. 

distinction  between  positive  agreements  and  conditions  precedent,  113, 114. 

necessity  of  performance  of,  115. 

general  allegation  of  performance,  only  bad  on  special  demurrer,  t6. 

what  are  conditions  precedent  in  covenant,  522,  3,  4,  5,  6,  533. 

what  are  not,  530,  1,  2,  3. 

performance  of^  must  be  averred  and  proved,  523  to  526. 

no  precise  words  necessary  to  constitute,  120,  533,  534. 

condition  subsequent, 

non-performance  of,  matter  of  defence  to  be  shown  by  defendant,  534. 
See  tit.  Bond. 

CONDITIONAL  ACCEPTANCE : 

how  declared  on,  3S8. 

CONFIDENTIAL  COMMUNICATION,  1266. 

CONSENT ; 

rule,  in  ejectment,  731. 

CONSEQUENTIAL  DAMAGES : 
action  for,  452. 

when  trespass  vi  et  arm  is  is  proper  remedy,  ib. 
when  action  on  the  case,  ib. 
cases  illustrating  the  distinction,  453,  455. 
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CONSEQUENTIAL  DAMAGES— con/tmuNf. 

ftedoB  for  negligeotly  driviDg  a  cart,  465. 

directing  a  ship,  456. 
digging  near  tne  gable  end  of  a  house,  467« 

CONSIDERATION : 

in  all  actions  of  assumpsit,  must  be  stated  and  prvftd,  49. 
exception  to  this  rule,  42,  n.  (I). 
nature  of  consideration  in  action  of  assumpsit,  43. 
natural  affection  no  consideration,  44. 
nor  performance  of  act  where  party  is  bound  to  perform,  43. 
forbearance  of  suit  when  it  is  sufficient  consideration,  45. 
how  to  state  forbearance  in  a  declaration,  46. 
forbearance  applies  to  both  suits  in  equity  and  actions  at  law,  47. 
consideration  need  not  be  co-extensive  with  promise,  tft. 
forbearance  when  no  consideration,  47,  8. 
consideration  must  move  from  plaintiff,  49. 
must  not  be  impossible,  50. 
nor  be  past  or  executed,  51. 
consideration  how  to  be  stated  in  declaration,  52, 109* 
necessitv  of  stating  a  request,  in  what  cases,  52,  112. 
moral  obligation  a  good  consideration,  when,  52,  3. 
only  for  an  express  promise,  54. 

a  debt  uncancelled,  but  remedy  suspended,  will  support  a  promise  56. 
when  part  of  consideration  is  for  spirits,  57* 

consideration  for  the  action  for  money  had  and  r«ceived,nrost  be  money,  1 10. 
of  insufficient  considerations,  ib, 
executory  and  executed,  ib, 
illegality  of,  must  be  specially  pleaded,  124. 
for  a  bond  what  good,  569,  572. 

immoral,  good  defence  to  debt  on  bond,  567. 

past  cohabitation  a  good  consideration,  ib. 

restraint  of  trade,  how  far  good  consideration  for  bond,  567,  8. 

agreement  to  stifle  prosecution  for  perjury,  bad  consideration  for  bond, 
568. 

illegality  of  consideration  by  stat.  good  defence  to  debt  on  bond,  572. 

money  lost  at  gaming,  bad  consideration  for  a  bond,  ib, 

so,  money  paid  for  sale  of  an  office,  573. 

where  matter  dehors  the  deed  may  be  averred,  in  order  to  show  illegal 
consideration,  570,  8c  n. 
consideration  of  bills  of  exchange  generally  presumed  to  be  good,  320, 340, 

407. 

need  not  be  proved  between  non-immediate  parties,  unless  suspicion 
is  cast  on  the  title,  340. 

between  immediate  parties  consideration  n»y  be  gone  into,  ib, 

but  total  failure  must  be  shown,  408. 

illegality  of,  effect  of,  upon  immediate  parties,  341. 

onus  of  proving  no  consideration,  on  defendant,  392. 

when  indorsee  compelled  to  prove  consideration,  408. 
of  promissory  note,  407,  8. 
for  a  deed  presumed,  where,  482. 

CONSIGNOR : 

where  he  may  stop  in  transitu,  1271,  2. 

his  right  to  stop  in  transitu,  how  affected  by  lien  of  carrier,  426, 7* 

CONSOLIDATION : 

rule,  explanation  of,  991. 
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CONSPIRACY : 

how  the  modern  action  on  the  case  for  malicious  prosecution  differs  from 
the  old  action  for  a  conspiracy,  1062. 

CONSTABLE : 

action  against  must  be  laid  in  proper  county,  922. 

must  be  commenced  within  six  months,  927,  8. 
may  plead  general  issue,  929* 
no  action  will  lie  against  until  demand  made  of  the  perusal  and  copy  of 

warrant,  925,  6. 
in  what  cases  constable  may  justify  an  arrest,  935 

CONSTRUCTION : 

of  covenants,  467. 
of  policy,  955. 
of  charters,  1169. 

CONTINGENT  DEBT: 
proof  of,  269,  274. 

CONTINUANDO : 

in  trespass,  1332. 

CONTRACT: 

open  and  rescinded,  652. 

when  entire,  cannot  be  spht,  74,  5. 

distinction  between  contracts  executed  and  executory,  93. 

is  void,  when  prohibited  by  stat.  though  stat.  only  imposes  a  penalty,  576. 

executory,  within  17th  section  of  statute  of  frauds,  864. 

parol  evidence  of  alteration  or  waiver  of  written,  874. 

when  necessary  for  defendant  to  produce  a  written  contract.  1409. 

CONTRIBUTION,  80,  1. 

CONVERSION : 

wrongful  conversion  gist  of  the  action  of  trover,  1370. 

what  a  sufficient  conversion  to  maintain  it,  1370,  1,  &  n. 

taking  by  an  unauthorized  assignment,  1370. 

or  by  an  unauthorized  pledging,  1372,  3,  4. 

by  a  servant  for  his  master,  1371. 

misdelivery  by  a  warehouseman  by  mistake,  ib. 

tortious  taking,  1372. 

retaining  goods  sold  for  ready  money  without  paying,  1373. 

or  sold  on  a  condition  without  performing  the  condition,  ib. 

information  of  seizure,  if  no  condemnation,  ib. 

buying  a  ship  of  the  master,  when,  1374. 

or  the  cargo  of  the  captain,  when,  1375. 

what  is  not  a  sufficient  conversion, 

a  taking  for  the  use  of  the  plaintiff,  1371. 

a  mere  non-delivery  by  a  carrier,  &c.  1356,  n.,  1392,  3,  n. 

condemnation  on  information  of  seizure,  1373. 

agent  unable  to  sell  abroad,  leaving  them  to  a  third  person  to  sell  and 
remit  proceeds  to  him,  1375. 

irregular  sale  of  a  distress,  ib. 
demand  and  refusal  only  evidence  of  a  conversion,  1392,  1393. 
conversion  of  negotiable  securities,  1371,  2. 

CONVOY : 

warranty  to  depart  with,  meaning  of,  1004. 
what  is  a  sufficient  compliance  with,  1004,  5,  6. 
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COPARCENERS : 

ejectment  by,  723,  4. 

COPY  OF  INDICTMENT : 

in  felony,  only  granted  by  leave,  1072. 

COPYHOLD : 

See  tit.  Common. 

a  copyhold  tenement  seized  into  the  hands  of  the  lord,  does  not  thereby 
lose  its  right  of  common,  436. 

heir  at  law  may  devise  before  admittance,  699. 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  mtention  of  the 
Stat.  32  Hen.  VIII.  c.  34,  and  may  maintain  covenant  against  lessee,  &c., 
505. 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copyhold  com- 
mitted during  the  vacancy  of  the  see,  697*  n. 

heir  may  maintain  ejectment  for  copyhold  before  admittance,  698. 
*       but  until  admittance  of  surrenderee,  surrenderor  remains  seised,  and  if  he 
die  his  heir  may  bring  ejectment,  ib, 

how  surrenderee,  after  admittance,  may  lay  the  demise,  698, 725. 

evidence  in  ejectment  for  copyhold  property,  754. 

devisee  of  devisee  who  died  before  admittance,  cannot  maintain  ejectment, 
699. 

within  the  stat.  against  fraudulent  conveyances,  698,  n. 

not  within  the  stat.  of  frauds,  relating  to  devises  of  lands,  878. 

copyholder  may  bring  action  of  ejectment,  697* 

how  a  copyholaer  must  prescribe  for  common  in  gross,  440. 

COPYRIGHT : 

not  assigned  by  writing,  must  be  specially  pleaded,  124. 

CORN: 

standing,  to  whom  it  belongs  on  death  of  testator,  1367. 

CORPORATION : 

may  be  party  to  a  bill  of  exchange,  322. 

municipal  corporation  act,  5  &  6  Will.  IV.  c.  76,  amended  by  7  Will,  IV. 

&  1  Vict.  c.  78,  1079,  n.,  1080,  n.,  1165,  7,  U70. 
aggregate,  where  it  may  sue  and  be  sued  in  indebitatus  assumpsit,  70. 
where  it  may  contract  without  common  seal,  ib, 
trover  lies  against,  1378. 

trespass  lies  against  for  act  of  their  agent,  1328. 
may  maintain  use  and  occupation,  1398. 
aggregate,  may  maintain  ejectment,  699. 
where  entry  to  be  made  by,  before  ejectment,  706. 
verbal  notice  to  quit  by  steward  of  corporation  sufficient,  706,  714. 
ought  to  state  that  the  demise  was  by  deed,  725. 
must  execute  a  letter  of  attorney  to  some  person,  empowering  him  to  enter 

on  the  land,  706. 
may  prescribe  for  common  in  gross,  440. 
incidents  and  powers  of,  1165,  9. 
when  extinct,  1171. 
See  tit.  Mandamus  and  Quo  Warranto. 

CORRECTION : 

of  children,  34. 
scholars,  ib, 
servants,  ib, 

COSTS : 

in  the  action  for  adultery,  26. 


I  so  mucti  ca«u  u  . 


COSTS— eontiiuud. 

statute,  3  &  4  Vict.  c.  31,  as  to  costs  inhere  iuaaget  under  40a^  3li 
in  uiaulE  Bod  battery,  ib.    Ste  Assault  and  Battbhy. 
atat.  %  k  9  Will.  111.  c.  1 1,  Ktviog  coats  to  defendaiits  ia  trespacs  who  at 
acquitted,  unlets  judf!;e  cerliff  that  there  wat  rea«onab)e  caute  for  makinf 
them  defendants,  40. 
in  covenant,  549. 
in  eiectmeat,  772. 
in  replevin, 

plaintiff  enlillcd  to  coaU,  by  Tirtue  of  tbe  tlau  of  GlonceaCer.  131B, 
defendant  btowIhr  the  rent,  cualom,  or  aervice,  enUUed  to  coati  by 

eiat.  7  Hen.  Vlll.  c  4,  a. 
this  Btat.   extends   to  avowries   for  herioti,   bnt  not   to  an  anerm. 

ment,  ib. 
in  error  in  replevin,  1218,  9. 

plaintiff'  recoTering  under  -tOt.  ii  only  entitled  I 
damages  amount  to,  1269. 

in  debt  on  aUL  2  &  3  Bdw.  VI.,  for  not  setting  forth  tithes,  1317. 

in  trespass,  1353. 

in  trover,  1306. 
COUCHANCY  ; 

meaning  of,  437.  n.  C7),  44S. 
COUNl'ERMAND  : 

a  licence  exeeoted  is  not  uMidWiiaaadriite,  but  olbarwiM  wfam  il  ia  an 
tory,  1133. 
COUNTERPART : 

where  evidence,  7S(S. 
COURT; 

sentence  of  a  council  of  war,  conclusive  in  an  action  of  baUery,  H,Ji. 

statement  of  cause  of  action  in  inferior  court,  107. 
COURT  LEET: 

debt  lies  for  an  amerdament  in  a,  553. 
COURT  ROLLS  : 

effect  of  entries  in,  766. 
COVENANT ; 

of  the  action  for  breach  of  covenant,  462. 

this  action  follows  the  nature  of  the  interest,  478,  8;  n.  (15). 

party  brioRina  action,  must  be  named  in  covenant,  462,  544. 

may  be  brougnc  in  London  without  a  deed,  semhte,  463,  n. 

sounds  in  damages,  462. 

effect  of  naming  place  for  payment  in  a  covenant,  473. 

generally  assumpsit  does  not  lie  where  covenant  does,  463,  n. 

covenant  binds  heirs  and  devisees  jointly,  464, 

of  the  exposition  of  covenants,  ib. 

enaot  not  to  exercise  particular  trade,  what  a  breach  of,  466,  7. 
intry  for  breach  of  covenant,  no  bar  to  covenant  for  previous  re 


467. 


ib. 


no  precise  form  of  words  necessary,  467,  8. 
words  must  clearly  import  an  agreement,  469. 
liability  on  an  express  covenant,  ib. 

is  notwithstanding  inevitable  accident,  469,  470* 


COVENANT— cofi/miieJ. 

or  breach  from  misconduct  of  a  tbird  party,  wImb,  6249  JL 
remedy  in  equity,  in  what  cases,  470,  1«  2« 
ronnuig  with  the  land,  472. 

pass  to  the  assignee  or  heir,  472, 3. 

though  made  with  party,  lua  ezeeuton  and  admiflUMitiidiors,  473, 

500,  802. 
bind   lessee  for   years,  &&,    having  assets  doling    thfi   term, 

473,  4. 
lessee  has  action  of  tort  against  assignee  who  broke  covenants, 

513. 
may  be  apportioned,  503,  n.,  510. 
implied  covenants,  475. 

covenant  not  implied  from  words  "  grant  *'  or  "  exchange"  when,  477* 
pass  to  assif^nee  of  lessee,  476. 
end  with  the  estate  of  the  lessor,  ib, 
executor  may  sue  for  breach  of  collateral  covenant,  when,  802. 
joint  and  several  covenants, 

when  covenantees  must  sue  jointly,  and  when  severally,  478,  n.  (16)  and 

(17),  479,  481,  2. 
w^en  one  joint  covenantee  die^  action  must  be  brought  by. survivor, 

480,  n.  (18),  481. 
and  the  death  roust  be  alleged  in  the  declaration,  481. 
joint  covenantees  who  may,  must  sue,  480, n*  (18). 
if  non-joinder  appear  on  face  of  declaration,  ground  of  domorrer  and 

writ  of  error,  481. 
if  not,  defendant  may  crave  oyer,  and  demur  generally,  4S2« 
non-joinder  of  covenantors,  ground  of  plea  in  abatemsnj;  ik, 
requisites  of  such  plea,  ib, 
void  and  illegal  covenants,  what  are,  483. 
restraint  of  marriage,  ib. 
restraint  of  trade,  tb. 

deeds  of  separation  valid,  when,  296,  483. 

covenants  in  deed  of  conveyance,  which  is  voidr-vmd  alac^  when, 
483,  4,  5. 
particular  express  covenants,  485. 
usual  covenants  for  title,  ib. 
how  qualified  by  one  another,  486,  7,  8. 
that  vendor  is  seised  in  fee,  485. 
not  to  assign  without  licence,  493. 
to  repair,  497. 
to  insure,  499. 

remain  to  a  purchaser  who  has  sold  and  re-purchased  with  fresh  coff^ 
nants,  488. 
by  whom  the  action  of  covenant  may  be  maintaine(l,  500. 
by  the  heir,  ib. 

on  covenants  running  with  the  land,  ib. 
by  executor,  by  executor  of  executor,  501. 
damage  to  testator  in  his  lifetime,  must  be  shown,  501,  2. 
executor  may  sue  on  covenant  relating  to  a  chattel,  though  not 

named,  502. 
by  assignee,  ib. 

though  not  named,  in  what  cases,  506. 
by  assignee  of  part  of  the  reversion,  502. 
by  assignee  by  act  of  law,  assignee  of  assignee,  ib, 
of  the  Stat.  32  Hen.  VIII.  c.  34,  503. 

who  is  assignee  within  this  stat.,  503,  &  n.  (28)  (29). 
grantee  of  reversion  of  copyholds,  505. 
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COVENANT— con/tntt«c/. 

reversioner,  505. 

not  assignees  of  an  apprentice,  506. 

applies  to  breaches,  of  what  conditions  and  covenants,  504,  6. 

merger  of  reversion,  effect  of,  505. 

assignee  of  reversion  may  maintain  covenant  after  parting  with  it,  if 

rent  due  before,  ib, 
assignment  must  be  by  deed,  506. 
tenants  in  common  may  join,  ib, 
need  not  join,  when,  507. 
against  whom  the  action  may  be  maintained,  t^. 
against  heir,  ib. 

riens  per  descent  a  defence,  ib. 
against  executor,  507 ;  though  not  named,  508. 
against  assignee,  though  not  named,  when,  ib. 
assignee  by  act  of  law  bound,  ib. 
exceptions  in  case  of  bankrupts'  assignee,  514,  15. 
what  covenants  bind  assignee  only  when  named,  509»  510,  o.  (34). 
what  do  not  bind  him,  though  named,  509,  510. 
personal  and  collateral,  never,  310,  11,  12. 
assignee  not  answerable  for  breaches  before  or  after  his  time,  512, 

&  n.  (35),  513,  516. 
the  declaration, 

venue  when  local  and  when  transitory,  517- 

wrong  venue  aided  after  verdict,  ib. 

local  venue,  how  changed,  518. 

declaration  must  make  profert,  when,  518,  &  n.(88). 

deed  must  be  stated  according  to  its  legal  effect,  519. 

a  proviso,  containing  defeasance  of  covenant,  need  not  be  mentioned  in 

declaration,  519>  20. 
breach  how  to  be  assigned,  520,  1,  2. 

COVERTURE : 

in  abatement,  121. 
of  defendant,  at  time  of  contract,  ib. 
defence  in  assumpsit,  ib. 
must  be  pleaded  specially,  ib. 
so  in  debt  on  bond,  560. 

wife  of  foreigner  living  abroad  chargeable  here  as  feme  sole,  305,  6. 
wife  living  apart,  and  having  separate  maintenance,  not  liable  as  feme  sole, 
302. 

CREDIT : 

mutual,  281. 

to  wife,  what  act  of  husband  gives,  298,  9. 

where  it  exempts  husband,  300. 
not  expired,  defence  in  action  for  goods  sold,  73. 

under  the  general  issue,  124. 

though  fraudulently  bought,  74. 
sale  of  chattel  on,  when  it  passes  the  property,  1359. 

CREDITOR : 

composition  with,  63 — 66. 

having  proved  under  a  commission,  may  impeach  the  commission,  when, 
287. 

CREW: 

of  competent  skill  required  to  render  ship  seaworthy,  1018,  19. 
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CRICKET : 

a  game  within  the  stat.  of  9  Ann.,  1415. 
also  within  stat.  7  Sc  S  Vict.  c.  3,  1417. 

CRIMINAL  CONVERSATION:  See  Adultery. 

CRITICISM : 

fair,  of  literary  production,  defence  in  libel,  1046. 

CROPS : 

sale  of  crop  of  mowing  grass  not  within  first  sect,  of  stat.  of  frauds,  841. 
growing,  when  sale  of,  is  sale  of  interest  in  land,  857»  8. 

where  trespass  q.  c.  f.  will  lie  for,  1323. 
to  whom  belonging  on  death  of  testator,  1367. 

CUSTODY : 

deeds  and  writings,  if  found  in  proper  custody,  thirty  years  old,  admisaible 

without  proof  of  execution,  564,  &  n.  (7)  &  (8). 
what  is  proper  custody,  565. 

CUSTOM : 

in  manors,  how  construed,  766. 

in  inheriting  copyhold  lands,  767* 

See  Prescription. 

as  to  common  rights,  1206,  7. 

right  of  way  to  church  or  market,  by,  1348. 

right  of  way  of  tithe-owner  by,  Uf. 


D. 

DAMAGE  FEASANT : 

avowry  for,  1204. 

in  a  place  where  avowant  had  a  right  of  common,  must  allege  special 
damage,  1205. 

DAMAGE  SPECIAL : 

where  it  must  be  stated,  and  how,  in  slander,  1259,  1268. 

it  must  be  the  legal  and  natural  consequence  of  the  words  spoken,  1260. 

DAMAGES : 

where  jury  may  give  damages  in  the  nature  of  interest,  1028,  1352, 1396. 

in  assumpsit,  how  computed,  163,  4. 

of  liquidated,  164. 

unliquidated,  cannot  be  set  off,  548. 

in  covenant,  549. 

what  circumstances  will  operate  in  increase,  and  what  in  mitigation,  of 

damages  in  an  action  for  adultery,  10,  24. 
how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint  trespassers, 

37. 
how  calculated  in  assault  and  battery,  ib, 
of  stating  special  damage,  in  consequence  of  words  actionable  and  not 

actionable  in  themselves,  1259>  1268. 
for  conversion  of  bill  exchange,  how  calculated,  1395. 
liberal,  in  action  for  seduction,  1115. 

DATE: 

of  bill  of  exchange,  336. 

alteration  of,  338,  9. 

proof  of  alteration  of  before  issue,  lies  on  plaintiff,  339. 


4 


s 


DATS  OF  GRACE: 

bow  computed,  37li  &  d 

whftta '  --'-'"-  ■- 

none! 
DEATH: 

presomption  of,  time  of,  762. 
of  attetting  witneis,  efiect  of,  563. 
DEBT: 

when  it  is  optional  to  have  debt  or  coTenant,  6S3. 

on  simple  contract  to  pajr  a  sum  certain,  554. 

for  what  it  lies,  B52. 

on  a  forei ([II  judgment,  554. 

pleadings  in  this  action,  556,  7. 

what  muBt  be  alleged  in  debt  on  an  amerciament,  563. 

in  the  debet  and  detinet,  or  detlnet  only,  623. 

lies  on  a  promiesoiy  note  or  bill  of  ezenauge,  when,  6S4. 

the  declaration,  new  rules,  555,  6. 

particular  of  demand,  556. 

Dot  neceBsarjr  that  plaintiff  should  recover  eiact  loni  d«aiMlded 

for  goods  sold  and  delivered,  55G. 

for  work  and  labour,  ib. 

plea  that  defendant  never  nos  indebted,  ii. 

plea  of  pajrmeot  in,  557 ;  new  rule,  ib. 

verdict  in,  where  several  pleas  are  pleaded,  ib. 

on  bond,  55S.    Set  tit.  Bond. 

on  bail  bond,  593.     See  tit.  Bail. 

on  bond,  with  condition  to  pBrfonn  covenants,  604. 

on  bond  of  ancestor  against  heir,  608.     Ste  tit.  Hub. 

on  judgment,  616.     See  til.  Judqukkt, 

for  rent  arrear,  618.     See  til.  Rbnt. 

on  penal  stHtutes,  G2B.     See  til.  Pkkal   Statutki. 

on  statute  for  bribery  at  elections,  632. 

provisions  of  the  statute.  633. 

■tat.  49  G.  III.  c.  lis,  636. 

declaration,  636. 

evideoce,  638. 

1,  640. 
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DECEJT—eontinued. 

scienter  must  be  averred  or  proved,  644. 

on  an  expressed  warranty,  645. 

action  lies  for  deceit  against  any  person  wbo  deceives,  by  a  fidse  MiUtixniy 

another  who  has  placed  a  reasonable  confidence  in  him,  ib, 
fraudulent  affirmation  on  which  action  cannot  be  maintamed.  Mi, 
where  person  purchases  on  his  own  judgment,  vendor  is  not  respmi8ible» 

647. 
warranty  on  sale  of  horses,  648. 
express  warranty  of  horses,  advantage  of,  649. 
what  is  unsoundness,  649,  650. 

how  vendee  may  proceed  for  breach  of  warranty,  650,  1. 
usual  now  to  declare  in  assumpsit,  652. 
notice  of  unsoundness  should  be  given  to  seller,  653. 
of  fraudulent  misrepresentation  by  persons  not  parties  to  the  eontraist,  657. 
no  actual  representation  is  necessary,  658. 

nor  that  defendant  should  have  derived  advantage  from  the  deceit,  ib, 
fraud,  definition  of,  658,  n. 
representation  concerning  trade,  &c.  of  any  other  person,  must  be  in 

writing,  660. 
extent  of  liability  of  person  making  representation  Of  the  credit  of  a  third 

party,  661. 

DECLARATION :  " 

in  action  for  adultery,  11. 

of  assault  and  battery,  28,  29,  30.  *^ 

assumpsit,  106.     See  tit.  Assumpsit. 
in  action  for  maliciously  suing  out  commiaaion  d  baakmpt»  366. 
on  bills  of  exchange,  387. 
on  a  promissory  note,  412. 
against  carriers,  429. 
in  covenant,  517. 
debt  on  simple  contract,  555,  6. 
on  bail-bond,  600. 
debt  on  bond,  with  condition  to  perform  covenants,  of  assigning  the 

breaches,  604,  5. 
debt  on  bond  of  ancestor  against  heir,  609. 
debt  on  judgment  in  an  inferior  court,  6l6. 
of  debt  for  rent,  622. 
debt  for  use  and  occupation,  624. 
on  Stat,  against  bribery,  636. 
in  action  on  the  case  in  nature  of  deceit,  644. 
in  detinue,  ib. 

ejectment,  722. 

insurance,  987»  8. 

libel,  1050. 

malicious  prosecution,  1609^ 

replevin,  1198. 

slander,  1261. 

tithes,  1311. 

trespass,  1332. 

trover,  1378,  9. 

DECLARATIONS : 

of  what  persons,  are  admissible  in  casia  af  padigfvsa^  7€8. 
of  wife,  in  action  for  adultery,  23. 
of  persons  speaking  against  their  own  interest,  752,  764. 
probate  of  a  will  not  admissible  to  prove  declarations  of  testator,  as  to  repre- 
sentation in  questions  of  pedigree,  814,  5. 
subscription  of,  in  policy  on  life,  1038. 


DECOY : 

actioa  for  injarj  to,  459- 
DEDICATION  : 

of  way  to  the  public.  \'." 
canDOl  be  a  partial  deili 
It  of  the  o ■' 

DEED  . 

the  delivery  is  the  important  Lime,  DOt  ihi  Jate,  5tg. 

delivered  by  exeeutins  parly,  valid  tbougb  kept  in  bis  .     . . 

■hould  be  stated  io  a  declaration  accordiau  to  iti  legal  eSeet,  519 

irhen  drualceoDew  ground  of  avoiding  a  deed.  6Cu. 

custody  of.  565. 

kow  avoided  by  raiure,  or  alteratioD,  ih. 

when  actioa  ii  grounded  oa  a  deed,  it  can  only  be  avoided  by  deed,  3M 

where  profert  ia  necessary,  5)!i,  &  n. 

case  will  not  lie  where  there  is  a  deed,  4C3. 

exceptions  to  this  rule,  463,  n. 

where  counterpart  is  evidence,  756. 

where  a  deed  from  ita  antiquity  may  be  given  in  evidence  without  proof  nf 
execution.  564. 

trover  for,  1391. 

SeeTiTLR  Dbbds. 
DEER: 

property  in,  1334. 
DCFAMATION  :  See  Libil— Sca!i.  Mao.~Si,andsk. 
I>B  INJURIA  SUA  PROPRIA: 

meaning  of,  I34I. 

■baquo  lali  csus&,  where  a  good  replication.  36. 

where  not,  1311. 
DEL  CREDERE: 

commission,  nature  of,  S18,  n.,  9,  n. 

bow  factor  under,  paid  usually,  81S. 

when  factor  under,  has  a  lien  for  the  price,  yn. 
DELIVERY: 

of  deed,  what  sufficient,  50l. 

of  Roocis,  what  sufficient  to  satisfy  stat.  of  frauds,  865,  6,  J 

to  carrier,  vests  jiroperty  in  vendee,  427,  8. 
DEMAND  AND  REFUSAL: 

need  not  be  proved  in  irov 

when  formal  demand  of  rei 

evidence  only  of  a  conversi 

DEMESNE  LAND: 

ancient,  dumesday  book,  e' 

meaning  of  term,  005. 
DEMISE: 

construction  of,  708,  9. 

how  laid  in  ejectment,  733,  4,  5. 

from  year  to  year,  70B. 
DEPARTING : 

from  his  dwelling-house,  act  of  bankruptcy,  IBS,  9. 

the  realm,  act  of  bankruptcy,  ib. 


i 


!T  by  asaignees,  iSB. 
it  dispensed  with.  733. 
on,  1393,  3. 


e  of,  766. 
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DEPARTURE : 

of  vessel,  on  a  particular  day,  1001. 

with  con  voir,  1004. 

what  shall  oe  in  replevin,  1186. 

DEPENDENT : 

covenants.    See  Conditions  Prbcbdbnt. 

DEPOSIT  : 

at  sale  by  auction,  when  recoverable,  183. 
when  the  auctioneer  should  retain  the  deposit,  184. 
when  purchaser  may  recover  deposit  and  interest,  185. 
a  special  count  for  the  interest  must  be  added,  ib. 
auctioneer  not  liable  for  interest  on  the  deposit,  ib, 

DEPOSITION : 

taken  before  commissioners  of  bankruptcy  conclusive,  when,  285. 
of  deceased  witness,  evidence,  when,  286. 
where  not  evidence,  765,  6. 
of  Gentoo,  883,  4. 

DEPUTATION : 

to  gamekeeper,  910,  1. 

DESCENT : 

liability  of  heir  having  assets  by,  608,  9» 
Stat.  3  &  4  Will.  IV.  c.  106,  concerning,  751. 

DESCRIPTION : 

allegation  of,  must  be  literally  proved,  1075,  n. 
matter  of,  must  be  proved,  as  laid,  ib. 

DETAINMENTS : 

of  kings  and  people,  insurers  liable  for,  965. 

DETENTION : 

unlawful,  how  declared  on,  915. 
unlawful,  new  taking,  915,  1212. 

DETERMINATION: 

of  suit,  proof  of,  necessary,  in  action  for  malicious  prosecution,  1066,  1074. 

DETINUE : 

where  this  action  will  lie,  662. 

the  goods,  or  value,  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought,  663. 

the  property,  without  having  had  possession,  is  sufficient,  ib. 

detinue  will  lie  for  specific  goods  only,  ib. 

defendant  must  be  in  possession,  664. 

grounds  of  the  action,  ib, 

detinue  triable  before  the  sheriff,  ib. 

bailment  not  traversable,  ib, 

of  the  declaration  when  for  several  articles,  ib, 

plea  of  non  detinet,  effect  of,  665. 

judgment  in,  ib, 

DEVASTAVIT : 

what  is  such,  798. 

DEVIATION : 

nature  and  effect  of,  on  contracts  of  insurance,  1011. 
must  be  voluntary  act  of  persons  having  management  of  ship,  1011,  3,  4. 
VOL.  II.  3  D 


DEVIATION— conftMKif. 

unresBOiiable  delay  eqniralent  to,  I0I3. 

intention  to  deviate  not  a  deriatioD,  1014. 

to  aucconr  rtsael  in  diatress,  whether  Justifiable,  1016. 

what  will  justify  a  deTiatian,  1013,  i. 

grounds  of  Decegsity,  1014. 
DEVISE:  See  Will. 
DEVISEES: 

liability  of,  upon  bond  made  by  lestalor,  GI3. 
DEVISEE  OF  TERM : 

what  he  must  provB,  753. 
DILAPIDATIONS : 

« liM  for,  460. 
DIRECTORS: 

of  joint-stock  company,  dran-inR  and  a< 
DISCLAIMER: 

diapensGB  with  notice  to  qiut,  719- 
DISCONTINUANCE : 

in  pleading,  4,  a. 
DISHONOUR: 

of  bill,  notice  of.  373.    See  Bills  op 
DISSEISOR : 

It  does  not  lis  against,  1 . 
DISTRESS : 

distress  formerly  considered  as  a  pledgs  only,  6G6. 

goods  distrainea  not  liable  to  distress  of  another  subject,  ib. 

for  what  a  distress   may  he  taken   at  common   law,  by  prcscripIiOD,  br 
stalute,  C67,  8. 

of  distieSB  for  rent  seek,  rents  of  assise,  and  chief  rents,  668. 
by  landlords  for  double  rent,  669. 

of  the  general  rule,  that  all  moveable  chattels  may  be  distrained  for  kdI 


lord  may  distrain  cattle  of  a  stranger  trespassing  on  land  of  tenant,  ib. 
grantee  of  a  rent-charge  mny  distrain  goods  of  a  stranger,  670. 
growing  com,  protected  from  distress,  when,  ib. 
what  things  are  privileged  absolutely,  670,  I,  3. 

what  condition  ally,  672,  3. 
what  may  be  distrained  damage  feasant,  673. 
who  may  distrain, 

the  grantee  of  a  fee  farm  rent,  674. 

recoverors  of  manors,  &c.,  ib. 

Eersonal  representatives  of  tenants  of  freehold  rents,  ib. 
usbands  Eeised  in  right  of  their  wivss,  ib. 

person  entitled  to  separate  herbage,  676. 


lessee  for  years  having  assigned,  cannot  distrain,  677. 
tenant  from  year  to  year,  underletting  firom  year  to  year 
fl  appointed  by  Court  of  Chancery,  ib. 
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DISTRESS— continued. 

of  the  time  at  which  a  distress  may  be  taken, 

at  common  law,  677- 

by  Stat.  8  Ann.  c.  14;  678. 

distress  for  rent  must  be  taken  in  the  dav-time,  (6. 

may  be  made  within  twenty  years  after  nght  accrued/ 679. 

but  no  arrears  of  rent  for  more  than  six  'yean,  ib» 
of  the  place  where  a  distress  may  be  taken, 

distress  for  rent-service  must  be  ^aken  on  the  land,  ib, 

of  distraining  in  houses,  679,  n. 

distress  for  rent  before  administration  granted,  not  juBtlfiablef:787* 

for  rent-service  or  rent-charge  oaland  in  differ^t  counties,  679* 

on  land  in  possession  of  many  tenants,  ib, 

if  separate  demises,  distress  must  be  on  the  several  premisee,  €80. 

distress  by  landlord  of  cattle  depaateoag-oommoftappMiditnty  or  ap- 
purtenant, ib, 

of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  removed,  ib, 

action  for  aiding  and  assisting  person  to  fraudidently  remove  goods 
681. 

of  driving  the  distress  out  of  the  hundred,  ib, 

remedy  for  the  same,  ib. 

where  growing  crops  may  be  laid  up,  682. 

duties  of  persons  impounding  cattle,  ib. 

of  the  sale  of  distresses  for  rent  arrear  under  stat.  ^  Will.  &-M**  c.  6  ; 
ib. 

this  Stat,  does  not  affect  distresses  damage  feasant,  682,  n. 

party  may  replevy  after  five  days,  if  distreaa  not  told,  683. 

and  after  appraisement,  and  before  sale,  684. 

sale  of  growing  crops  not  authorized  by  ttusstal.  i6, 

broker's  charges — stat.  57  Geo.  III.  c.  93 ;  ib. 

of  the  requisites  of  the  notice,  683. 

of  abusing  the  distress,  and  thereby  becoming  a  trespasser  %b  ioilio, 

687. 
when  distrainor  not  trespasser  ab  initio,  stat.  11  Geo.  II.  c.  19,8.19;  ib. 
stat.  17  Geo.  II.  c.  38,  s.  8,  distress  for  relief  of  the  poor,  688. 
stat.  7  &  8  Vict.  c.  96  s.  69>  distress  under  inaol vent. act,  ib. 
trespass  will  not  lie  for  excessive  dietrees  merely,  689. 
nor  for  irregular  distress,  where  irregularity  is  not  an  act  of  treapttBs, 

1330,  1. 
irregular  sale  of  distress  not  sufficient  conversion  to  maintain  trover, 

1376. 
action  on  the  case  for  excessive  distress,  689' 
after  impounding,  tender  of  rent  and  costs  too  late,  689*  1212. 
meaning  of  term  ''  sufficient  distress,"  in  stat.  4  Geo.  II.  c.  28,  8.  2 ; 

734. 
See  tit.  Pound  Breach  andRBSOOUS. 

DISTURBANCE : 

of  common,  443. 
of  seat  in  pew,  1129. 

DITCHES: 

rule  concerning,  1324. 

DIVIDENDS : 

no  action  to  be  brought  for  bankrupt,  263»  4. 

3d2 


V  • 
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DIVORCE : 

by  Jewish  law,  proof  of,  19* 

husband  liable  to  pay  for  necessaries  after  a  divorce  a  mensd  et  thoro,  with 
a  decree  for  alimony,  if  the  alimony  be  not  paid,  296. 

DOCK  WARRANT : 

where  transfer  of  property,  1290. 

DOGGET : 

of  judgment,  when  necessary,  794,  n. 

DOMESDAY: 

book,  evidence  as  to  ancient  demesne,  766. 

DOMICILE : 

personal  property  distributed  according  to  law  of,  760. 

DONATIO  MORTIS  CAUSA  : 

nature  of,  1358. 

good  though  coupled  with  a  trust,  ib» 

not  necessary  that  donor  should  be  actually  dying,  ib. 

DOOR: 

breaking  open,  rule  as  to,  1343. 

DORMANT  PARTNER : 
liability  of,  1148. 

DOUBLE  RENT: 

Stat.  11  Geo.  II.  c.  19f  8.  18,  tenants  holding  over  after  notice  given  by 
themselves,  liable  to,  622. 

DOUBLE  YEARLY  VALUE : 

tenants  wilfully  holding  over  after  determination  of  term,  619,  620. 
DRAFTS: 

on  bankers,  where  exempt  from  stamp  duty,  333 . 

DRAWEE: 

of  bill,  who  is,  320. 

presentment  to,  for  acceptance,  347. 

DRAWER : 

of  bill,  who  is,  320. 

where  he  may  sue  acceptor,  351. 

DRUGS : 

sale  of,  to  brewer,  illegal,  62. 

DRUNKENNESS : 

where  ground  of  avoiding  deed,  560. 

DURANTE  ABSENTIA : 

administration,  789. 

DURATION  OF  LIFE: 

presumption  of,  762. 

DURESS : 

money  extorted  by  duress  of  goods  recoverable,  88. 
plea  of,  to  debt  on  bond,  566,  &  n. 
must  be  of  the  person,  566. 
replication  to  plea,  ib. 
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DUTY:  5m Auction. 

DYERS: 

lien  of,  1385. 

for  general  balance  by  usage  only,  1385  (t)« 

E. 

EARNEST: 

what  amounts  to,  864. 

effect  of  receiving,  on  a  contract  for  purchase  of  a  chattel,  1359. 

EASEMENT; 

is  not  within  first  section  of  stat.  of  frauds,  844. 
enjoyment  of,  under  2  &  3  Will.  IV.  c.  71,  1126,  7. 
unity  of  possession  suspends  prescriptive,  1128. 
evidence  of  right  to,  457,  8. 
injury  to,  how  proved,  1133. 

EAST  INDIES : 

how  to  prove  deed  executed  there,  563,  4. 

ECCLESIASTICAL  COURTS : 

probate  granted  by,  conclusive,  while  unrepealed,  785. 

EFFECTS : 

when  want  of,  will  excuse  notice  of  dishonour,  353. 
specie,  of  testator,  not  seizable   by  assignees  of  bankrupt   executor 
785,  n.  (8). 

EJECTMENT : 

of  the  nature  of  the  action,  692. 

both  title  may  be  tried  and  possession  recovered,  693. 

of  the  requisites  to  support  an  ejectment,  ib, 

necessity  of  right  of  possession  at  time  of  ouster,  ib, 

party  possessed  of  legal  estate  must  prevail,  ib, 

plaintiff  must  recover  on  strength  of  his  own  title,  695. 

possession  is  good,  against  all  who  cannot  show  good  title,  ib, 

how  far  tenant  may  dispute  landlord's  title,  695,  7. 

by  whom  it  may  be  brought,  697,  700. 

in  case  of  vacant  possession,  701. 

to  recover  tenements,  where  rent  is  under  20/.,  702. 

for  what  things  it  will  lie,  or  will  not  lie,  702,  5. 

where  actual  entry  necessary  before  action,  705, 6 

proceedings  under  1  Geo.  IV.  c.  87,  s.  1 ;  721. 

what  tenancies  within  the  stat.,  722. 

the  declaration  in,  ib, 

when  to  be  served,  723 ;  what  is  service,  727,  8. 

how  to  be  entitled,  723. 

form  of,  its  several  parts,  723,  4. 

of  the  notice  subscribed  to  declaration,  726. 
pleadings  in  this  action,  737. 

declaration  not  within  the  new  rules,  ib. 
consent  rule,  731. 

when  necessary  for  plaintiff  to  produce  it,  ib, 

must  be  delivered  with  plea,  ib, 

time  for  appearance,  730. 

when  plaintiff  may  be  compelled  to  reply  or  be  nonprossed,  ib. 

judgment  against  casual  ejector,  729. 


1464  i  INDEX* 

EJECTMENT— cofi/tiitfeJ. 

necessity  of  rule  to  plead  before  motion,  730. 

requisites  of  affidavit  on  which  motion  is  founded,  ib, 
evidence  required,  by  lessors  of  plaintiff,  752. 

possession  prima  facie  evidence  of  seisin  in  fee  simple,  ib. 

admissions  of  deceased  persons,  752,  3. 
evidence  rec^uired  by  devisees  of  term,  753. 

by  admmistrator,  754. 
it  is  sufficient  for  defendant  to  prove  title  out  of  lessor,  707* 
lessor  in  all  cases  shall  recover  according  to  his  titk,  769. 
verdict  in,  form  of,  ib, 
judgment  in,  form  of,  770. 
court  will  if  possible,  support  it,  ib, 
execution  in,  771. 

usual  to  ffive  indemnity,  to  sheriff,  ib, 
as  to  mode  of  executing  writ  of  possession,  ib. 
See  Error — Notice  to  Quit — Mesne  Protits. 

ELECTIONS:  5ee  Bribery. 

ELEGIT: 

tenant  by,  what  he  must  prove,  754, 
return  of  sheriff  to,  how  made,  755. 

ELOPEMENT : 

of  wife,  liability  of  husband  for  debts  after,  295. 

EMBARGO : 

nature  of,  9^^* 

effect  of,  on  contract  of  insurance,  ib, 

ENLARGEMENT: 

of  demise  in  ejectment,  725,  n. 

ENTRY : 

entry  by  deceased  persons,  of  payments  when  evidence,  764. 

effect  of  entry  against  interest  of  party  making  it,  ib. 

actual  entry,  where  necessary  to  avoid  fine,  705 ;  and  in  ejectment,  70S,  6. 

where  not,  706. 
an  entry  generally  is  an  entry  for  the  whole  estate,  ib, 
in  case  of  a  corporation,  how  entry  to  be  made,  ib. 
when  barred  by  statute  of  limitations,  742. 
when  Stat,  begins  to  run  in  cases  of  tenant  in  tail,  ib. 
when  right  of  entry  occurs  during  or  near  Hil.  or  Trin.  Terms,  stat.,  727. 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to  repair, 

536. 
what  is  a  waiver  of  a  right  of  entry  for  a  forfeiture,  716,  7. 
by  auctioneer  binds  parties  as  to  sale  of  land  as  well  as  goods,  860. 

EQUITY,  COURT  OF: 

money  due  by  decree  of,  not  recoverable  in  action  of  debt,  553. 
when  it  interferes  to  prevent  ejectment  being  brought,  773. 

EQUITY  OF  REDEMPTION : 

release  of,  good  consideration,  44,  n. 
ERROR : 

writ  of  error,  in  account,  can  be  brought  after  second  judgment  only,  6. 
no  writ  of  error  allowed  after  verdict  in  ejectment,  unless  plaintiff  m  error 

finds  bail,  772. 
of  the  costs  of  error  in  replevin,  1218,  9. 
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ESCAPE : 

action  on  the  case  for  damages  under  stat.  5  &  6  Vict.  c.  98»  s.  31 ;  628. 
after  a  voluntary  escape,  defendant  cannot  be  retaken  on  a  Sunday,  1221. 
a  person  wrongfully  escaping,  may  be  retaken  on  a  Sunday,  ib. 
See  Rbscous,  1220. 

ESCROW : 

what  is  an,  561. 

where  conveyance  deed  of  a  leasehold  estate  is  delivered  as  an  escrow,  the 
title-deeds  vest  in  vendee,  1374. 

ESTATE : 

pur  autre  vie,  where  assets  by  descent,  801. 

ESTOPPEL : 

of  replying  the  estoppel  to  nil  habuit  in  tenemefitis, 
in  covenant,  538,  9. 
in  debt,  plamtifif  may  demur,  628. 
assignee  of  reversion  may  take  advantage  of  estoppel  running  with  the  land, 

538,  9. 
what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  estoppel,  63^. 
where  the  estoppel  will  not  operate,  539,  540. 
when  partv  is  estopped  from  disputing  execution  of  a  deed,  753. 
a  verdict  ^und  in  trespass  on  any  fact  or  title,  distinctly  put  in  issue, 

be  pleaded  as  an  estoppel  in  another  action  between  the  same  parties,  1339. 
where  judgment  not  conclusive,  unless  pleaded  as  an  estoppel,  1340. 
by  recital  m  a  deed,  1340. 

ESTOVERS : 

common  of,  435,  442. 

EVICTION : 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  covenant  for 

rent  arrear,  536. 
eviction  of  pa^,  no  plea  to  covenant  for  non-repair  of  other  part,  ib* 
plea  of,  in  debt,  625. 
plea  of,  in  bar  to  avowry  for  rent,  1210. 

by  eviction  from  part  bv  elder  title,  rent  is  apportioned  only,  626,  n. 
eviction  by  stranger,  what  necessary  to  be  shown  on,  537. 

EVIDENCE : 

in  action  (or  adultery^  12. 

in  actions  by  assignees  of  bankrupts,  283, 4. 

in  trover  by  assignees  of  bankrupts,  285, 6. 

on  executing  writ  of  inquiry,  391. 

in  actions  on  bills  of  exchange,  393. 

on  promissory  notes,  412. 

against  carriers,  433. 

by  and  against  commoners,  445. 

Stat.  6  8c  7  Vict.  c.  85 ;  450. 

of  covenant,  548. 

plaintiff  can  recover  only  secundum  allegata  et  probata,  548,  9. 

in  debt, 

on  foreign  judgment,  555. 

on  bond,  561,  2,  3. 

on  statute  against  bribery  at  eltetianaof  members  of  parliameat,  638. 
in  actions  for  deceit,  648,  656,  660. 
in  detinue,  664. 
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EVIDENCE— cofi^mued. 

in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  752. 

when  lessor  of  the  plaintiff  is  devisee  of  a  term,  753. 

administrator,  754. 

when  tenant  b^  elegit,  754,  5. 

when  under  a  judgment,  755. 
in  ejectment  by  landlord,  756. 

by  mortgagee,  761. 

by  rector,  t^. 

on  the  part  of  defendant,  767 * 
in  trespass  for  mesne  profits,  775. 
in  actions  by  and  against  executors,  814,  5. 

factor,  823. 
effect  of  parol,  of  a  variation  or  waiver  of  written  contract,  874,  5. 
in  actions  on  policies  of  insurance,  1022. 

the  policy  must  be  produced  in  evidence,  ib, 

the  interest  of  the  insured,  1023. 

the  loss  as  stated  in  the  declaration,  1024. 
for  libel,  1054. 

defendant  may  prove  an  apology  made  or  offered,  ib. 

what  may  be  proved  under  Not  Guilty,  1056. 

against  newspaper  printers,  publishers,  &c.y  1058. 
for  msdicious  prosecution,  1072. 
for  seduction,  1113,  4,  5. 
for  anusance,  1133. 
relating  to  partners,  1152. 
in  quo  warranto  informations,  1179*  1180,  1. 
in  replevin, 

under  avowry  for  rent  arrear,  1208. 

under  pleas  of  non  dimisit,  non  tenuit,  1210. 

under  tender  of  arrears,  1212. 
in  actions  forrescous,  1220. 

plaintiff  must  prove  the  original  cause  of  action,  ib, 

the  writ  and  warrant,  ib, 

the  manner  of  the  arrest,  ib. 

the  damage  sustained  by  the  rescue,  1222. 
in  actions  under  ship  registry  act,  1225, 1241. 
under  seamen's  wages  act,  1243. 
for  slander,  1267. 

Stat.  6k7  Vict.  C.96;  1266. 
on  Stat.  2  &  3  Edw.  VI.  c.  13,  for  not  setting  out  tithes,  1313. 
for   trespass,  what  may  be  given  in  evidence  under  the  general  issue, 

1334,  5. 
of  trespass,  1351. 
of  trover,  1390. 

EXAMINATION : 

of  attornies,  165,  n. 

EXCESSIVE  DISTRESS : 

action  for,  688. 

trespass  will  not  lie  for.  ib, 

EXCHEQUER : 

condemnation  in,  effect  of,  1330,  1360. 
EXCHEQUER  BILL  : 

property  in,  passes  by  delivery,  1372. 
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EXECUTION : 

when  execution  and  act  of  bankruptcy  on  tame  day,  priority  may  be 

inquired  into,  215,  6. 
taking  prisoner  in  execution,  satisfaction  of  judgment,  616. 
jB^oods  of  debtor  bound  by  delivery  of  writ  of,  1360. 
m  action  of  account,  6. 

EXECUTOR : 

action  of  account  lies  by  executor,  and  by  executor  of  executor,  3. 

and  against  executor  of  guardian,  bailiff,  or  receiver,  ib. 

but  not  by  one  executor  against  his  co-executor,  ib. 
promise  or  acknowledgment  made  to  executor,  150. 
right  of  executor  to  bring  his  action  within  a  year  of  the  death  of  his 

testator,  151, 
of  bona  notabilia,  778.    See  tit.  Bona  Notabilia. 
nature  of  interest  of  executor,  783. 

executor  bound,  though  not  named,  ib, 

may  commence  action  before  probate,  ib. 

or  file  bill  in  equity,  784,  n.  (6). 

one  executor  may  release  or  pay  a  debt  of  testator,  784. 

executors  have  joint  interest  in  estate  of  deceased,  785. 

are  trustees  for  persons  entitled  under  statutes  of  distributions,  ib. 

payment  to,  discharge  of  debtor,  ib. 

if  he  becomes  bankrupt,  specific  effects  of  testator  cannot  be  seized, 
785,  n. 

property  vests  in,  from  death  of  testator,  786. 
executors  interest,  how  transmissible,  787> 

executor  of  executor,  power  of,  787>  802. 

when  administration  de  bonis  non  is  necessary,  787»  8. 

administrator  de  bonis  non  may  sue  out  sci.  fa.,  when,  788. 
of  limited  or  temporary  administrations, 

during  minority  of  executor,  788. 

absence  of  executor  beyond  sea,  789* 

pending  litigation,  790. 

during  lunacy,  ib. 
fresh  probate  granted,  when,  ib. 
of  an  executor  de  son  tort,  who  is,  ib. 

in  case  of  intestacy,  if  stranger  take  the  goods  of  intestate,  and  sells 
them  or  uses  them,  he  will  become  executor  de  son  tort,  791* 

so  in  case  of  a  will  and  a  regular  executor,  if  stranger  take  the  goods, 
and  claiming  to  be  executor,  pays  debts,  Sec,  ib. 

so  if  stranger  take  the  goods  before  the  rightful  executor  has  proved 
the  will,  ib. 

party  receiving  a  debt,  to  provide  for  funeral  of  deceased,  not  liable 
as,  791. 

an  agent  of  executor  cannot  be  charged  as,  792. 

must  be  declared  against  as  rightful  executor,  ib 

cannot  retain  assets  for  his  own  debt,  813. 

may  reply  to  plea  that  he  is  executor  de  son  tort,  that  after  the  last  con- 
tinuance, he  obtained  letters  of  administration,  813,  4. 

he  may  plead  to  claim  of  simple  contract  creditor,  that  he  disposed  of 
assets  to  satisfy  specialty  debts,  814. 
the  disposition  of  the  estate  of  deceased,  793. 

the  order  of  payment,  793,  4,  5,  6,  and  notes,  799. 
admission  of  assets, 

of  sperate  and  desperate  debts,  796,  n.  (26). 

judgment  against  executor  by  default  is,  797. 

executor  paying  interest  on  a  bond,  effect  of,  798. 

mere  submission  to  arbitration  is  not,  799. 


>at,603. 

but  Dot  on  ta'mcb  of  «  eorciuat  nmaiag  viih  thm  land,  A. 
s  miut  jiMD  in  brmginir  action*.  W3, 4. 
of  joining  aertral  caiuM  in  oDDBctioti  \rj  neuului*,  «H< 

where moncTTeMvered  on  caebcouDt  wiUbeuMU,  tha 
joineJ,  ib. 
ioDB  airainsi  eiecuton  and  adtmoiMnton,  SOS. 
by  leaat«  of  a  «pecific  chattel,  iA. 
not  ^r  B  distributire  share  of  inteMMc^a  propMty  agsimt 

admin Utrator,  805. 
when  acting  executor  is  icaponiiUe.  S06. 
treapEus  for  wrong  done  by  deceaacd,  wfacB,  it. 

a  tpecial  jiromise  of  execotor,  in  writing,  607> 
of  action  may  be  joined  againat  ezecMora,  807(  $. 
what  executors  are  to  be  made  defen&nU,  SQ9- 

infant  eiecutora  must  defend  by  gnardiaii,  iii, 
of  the  right  of  retainer, 

exffulor  may  retain  aiaeta,  when,  813. 
executor  de  *on  tort  C3nn«t  retun  for  baa  own  debt,  tfr. 
of  the  pleadiDgt, 

plea  of  plena  administrant,  SOff. 
of  the  way  of  pleading  a  bend,  610. 
executor  may  confeea  judgment,  whan,  61 1. 
may  plead  puis  darrein  coDtinuBQce,  what,  ih. 
bow  time  iacompuled  under  a  pleaoftbeataiateof  l)iiutatiDii%Sll,IU. 
evidence, 

legal  evidence  of  the  will,  what,  814.     See  (it.  I*kobati. 

retainer  may  be  given  in  evidence  under  a  plsa  of  plena  adnumaUaril, 

BIS. 
in  actiona  by  and  againat  eiecutora,  the  character  in  whidi  tlaey  lue  is 
not  in  iaeue,  unleaa  apeciatty  denied*  815. 
judf^ent, 

on  plea  of  plane  adminiatravit,  it. 
de  bonli  teatatoria,  815,  6. 

where  executor  ia  nonanited,  810. 
by  slat.  3  &  4  Will.  IV.  c.  42,  a.  31 ;  817. 
EXECUTOR  DE  SON  TORT.  790. 

See  tit.  ExBCUTOR. 
EXEMPLIFICATION : 

of  probate,  where  evidence,  814. 
EXPRESS : 

malice,  where  not  necessary  to  prore,  106t,  n. 

where  necessary,  1074. 

warranty, 

action  lies  on,  645. 

breach  of,  in  insurance,  lOOI. 

time  of  saiUng,  ib. 
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EXPRESS— con/tfiued. 

safety,  of  sh^  at  partieiilar  tioM^  1008^ 
to  defMut  with  conToy,  1004r 
neutral  property,  1006. 

JSXTEST: 

in  chief,  or  in  aid,  prioftty  of,  667>  see  (d). 

EXTRA  PAROCHIAL: 

persons  cannot  claim  pew;  11 29* 
tithes,  towhom  dae,  1309* 


F. 

FACTOR : 

foreign  factor,  818. 

credit  given  to,  821,  n, 

home  motor,  818. 

how  paid  usoally,  t^ 

how  under  a  del  credere  commission,  ib, 

meaning  and  effect  of  del  credere  commission,  818,  n.,  9,  n. 

pledge  by  factor,  effect  of,  819,  827. 

factor  may  sell  by  credit,  820. 

sale  of  stock  by  broker,  ib. 

sale  of  cattle  by  broker,  ib* 

goods  consigned  to  joint  factors,  ib» 

purchaser  has  right  of  set-off  against  factor,  when,  820, 1. 

not  against  a  broker,  821,  2. 

duties  of  a  bill-broker,  822. 

liabiUty  of  an  unknown  principal,  when  discoTered,  ib, 

agent  may  make  himself  personally  responsible,  823* 

person  contracting  as  agent  cannot  sue  as  principal,  without  giving  notice 

that  he  is  party  interested,  ib. 
lien  of  factor, 

lien  exists  while  factor  has  possession  of  the  goods,  824.. 

when  factor  under  a  del  credere  commission  has  lien  for  the  price,  ib. 

does  not  exist  for  debts  due  prior  to  his  becoming  factor,  826.' 
liability  of  the  principal, 

as  to  pledging  goods  by  persons  not  the  actual  proprietors,  statutes, 
827,  8. 

what  constitutes  an  "intrustina.with,"  828,  830^  1. 

true  owner  may  recover  goods  from  factor  before  8ale,\829* 

to  what  pledge  of  documents  the  statutes  extend,  830. 

as  to  bonik  fide  advances  upon  goods,  stat.  6  &  7  ^ct.  c.  39-;  831,  2. 

bill  of  lading,  &c.,  documents  of  titl^  833. 

FALSE  IMPRISONMENT: 

of  the  natiu-e  of  action  for  false  imprisonment,  and  when  it  may  be  main- 
tained, 915. 

trespass  vi  et  armis,  lies  for,  ib. 

unlawful  detention  amounts  to  new  caption,  ib, 

when  an  arrest  on  mesne  process  amounts  to  fake  imprisonment,  ib, 

it  lies  against  sheriff,  ib, 

also  against  officer  of  an  inferior  court,  ib, 

if  sheriff  arrests  wrong  peraon,  this  action  tier,  ib, 

when  this  action  lies,  tnough  person  arrested  affimn  himsftlf  to  be 
person  intended,  916. 


1470  INDEX. 

FALSE  IMPRISONMENT— conh'fiiMd. 

where  party  goes  voluntarily  with  constable,  no  action  lies,  916. 
where  plaintflf  ffives  a  release,  and  afterwards  sheriff  arrests  defendant, 

he  is  liable,  tS. 
an  inhabitant  of  any  of  dominions  of  Great  Britain  may  bring  tfiis 

action  in  Kinff*8  conrts  in  England,  917. 
and  then  though  the  cause  of  action  arose  beyond  seas,  ib, 
this  action  lies  against  overseers  of  poor  in  certain  cases,  918. 
against  an  attorney  and  his  client  for  suin^  out  an  illegal  ea,  #a.  ib. 
^ere  a  prisoner  in  execution  is  voluntarily  allowed  by  his  gaoler  to 

escape,  he  cannot  be  retaken,  ib, 
a  caption  in  mesne  process  is  different,  ib. 
this  action  lies  if  party  arrested  on  a  Sunday,  ib, 
if  party  taken  after  return- dav  of  writ,  this  action  lies,  919. 
where  court  has  jurisdiction,  out  proceeds  erroneously,  this  action  does 

not  lie,  ib, 
aliter  where  no  jurisdiction,  ib. 
with  regard  to  habilitv  of  magistrates,  920. 
when  party  is  entitlea  to  statutory  protection,  920,  929. 
when  this  action  lies  against  commissioners  of  bankrupt,  921. 
when  imprisonment  at  first  ]ega1,  when  this  action  will  lie,  ib. 
statutes  relating  to  the  action  for  false  imprisonment,  922. 
when  venue  required  to  be  local,  ib. 

who  may  plead  general  issue  and  give  special  matter  in  evidence,  ib, 
when  a  variance  between  the  venue  and  place  where  trespass  committed 

is  fatal,  ib. 
in  actions  against  magistrates,  notice  of  action  must  be  given,  923. 
length  of  notice,  ib. 
what  it  must  contain,  923,  924. 
when  magistrate  is  entitled  to  this  notice,  924. 
magistrate  may  within  a  month  tender  amends,  ib, 
such  tender  mav  be  pleaded  in  bar,  ib. 
proof  of  notice  by  plaintiff  requisite  to  enable  him  to  maintain  action 

against  J.  P.,  925. 
magistrate  may  pay  money  into  court  by  leave  of  court,  ib. 
where  action  is  brought  against  constable,  &c.  acting  under  a  warrant  of 

J.  P.,  preliminary  step  must  be  taken,  ib. 
privileges  of  constables,  &c.  in  such  cases,  925,  6. 
this  does  not  extend  to  action  of  assumpsit,  926. 
nor  to  replevin,  ib. 

as  to  liability  of  constables,  &c.  acting  under  warrant,  927. 
action  must  be  brought  within  six  months,  when,  ib, 
this  only  applies  where  constable,  &c.  acts  under  a  warrant,  928. 
from  what  time  the  six  months  begin  to  run,  ib, 
how  time  is  to  be  reckoned,  ib. 

when  an  action  may  be  maintained  against  a  J.  P.  for  a  conviction,  929 . 
what  form  of  action  must  be  adopted,  ib. 
of  the  pleadings,  ib. 

money  cannot  be  paid  into  court  in  this  action,  ib. 

form  of  general  issue,  ib. 

when  defendant  may  plead  general  issue,  and  give  special  matter  in 

evidence,  ib. 
the  words  "  by  statute  "  must  be  inserted  in  margin  of  plea,  929,  930. 
it  cannot  be  pleaded  together  with  special  pleas,  930. 
what  this  plea  puts  in  issue,  ib. 
a  plea  of  justification  must  show  colour,  ib. 
where  trespass  is  justified  under  an  authority,  authority  must  be 

shown,  ib. 
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rules  of  pleading  where  justification  is  founded  on  process  out  of  the 

superior  courts,  931 ;  inferior,  ib, 
or  on  process  out  of  foreign  courts,  932. 
form  of  process  in  general,  933. 

when  constable  justified  in  arresting  without  warrant,  934,  935. 
when  private  person,  ib. 
in  this  action  limitation  is  four  years,  936. 
costs,  ib, 

if  under  40s,  plaintifif  not  entitled  to  costs  without  certificate,  stat. 

3  &  4  Vict.  C.  24,  S.  2 ;  38,  936. 

FALSE  REPRESENTATION: 

action  for,  65/. 

not  necessary  that  defendant  should  have  derived  any  advantage  from  the 

deceit,  658. 
extent  of  liability  of  defendant  generally,  661. 

FAST  DAY : 

bill  due  on,  payable  on  day  preceding,  371. 

bi]l  or  note  aue  on,  notice  of  dishonour  may  be  given  the  day  after,  374. 

FEES  : 

action  for,  71,  81. 

FEE-FARM  RENT: 
import  of,  668,  n. 

FEME-COVERT: 

where  considered  as  feme  sole,  302 — 307* 
suing  with  or  without  her  husband,  307. 
separate  estate  of,  290,  n. 
cannot  bind  herself  by  bill,  324. 
See  tit.  Baron  and  Fbmb. 

FENCES: 

escape  of  cattle,  through  defect  of,  1205. 
obligation  to  repair,  1206. 

FIAT : 

must  be  entered  of  record  to  be  evidence,  286. 

proof  of,  287*    See  tit.  Bankrupt. 

order  of  Chancellor  to  annul,  same  effect  as  writ  of  supersedeas,  288. 

FINAL  JUDGMENT 

in  account,  writ  of  error  lies  on,  6. 

FINE : 

actual  entry  necessary  to  avoid  fine  levied  with  proclamations,  but  not  a 

fine  at  common  law,  705,  6. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim,  738. 
chirograph  is  evidence  of,  741. 
when  examined  copy  of  proclamation  necessarv,  ib, 
fines  and  recoveries  abohshed  by  stat.  3  &  4  Will.  IV.  c.  74  ;  705,  n. 

FIRE: 

carrier  answerable  for  loss  by,  417,  424. 

rent  of  premises  destroyed  by,  470,  1,  498,  n.,  1402. 

insurance  against,  1040,  1. 

policv  of  insurance  against  how  rendered  void,  1043,  4. 

loss  oy,  in  marine  insurance,  970. 
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nSHERY : 

'  of  thfr  right  of  fishing  in  the  sea,  834. 
of  a  several  fishery  in  an  arm  of  the  tea,  834»  5. 
of  the  right  of  fisning  in  fresh  riven,  835. 
a  several  fishery,  836. 
may  pass  as  appurtenant  to  a  manor,  ib. 
of  trespass  for  injury  to,  ib, 
is  an  incorporeal  hereditament,  ib. 
what  passes  by  grant  of,  ib, 
firee  fishery,  837. 

trespass  will  lie  for  iniury  to,  889« 
common  of  fishery,  what,  839* 
trespass  will  not  lie  for  injury  to,  t^. 
of  ancient  weirs  in  public  rivers,  ib, 

FIXTURES: 

how  to  be  described  in  declaration  in  treapass,  1334. 

what  are,  1366. 

as  between  heir  and  executor,  ib, 

as  between  executor  and  tenant  for  Hfe,  &c.,  1306,  7. 

as  between  landlord  and  tenant,  1367,  8. 

things  fixed  by  tenant  removable  during  the  term,  1368,  9- 

what  removable  when  tenant  remains  in   possessioa  after   the    term, 

1368,  n.  (5). 
pass  by  conveyance  of  the  freehold,  1369. 

FLEET  BOOKS : 

not  evidence  of  marriage,  13. 
new  statute  concerning,  t^. 

FORBEARANCE : 

of  suit,  where  a  consideration,  45. 

where  not,  47. 
is  within  the  2nd  clause  of  the  4th  section  of  statute  of  frauds,  848. 

FOREIGN  BILL  OF  EXCHANGE : 

form  of,  330. 
stamp,  334. 
presentment  of,  348. 
protest,  380. 

FOREIGN  JUDGMENT  : 

action  on,  68,  9,  72,  553. 
proof,  555. 

FOREIGN  LAW :  See  150. 

when  it  regulates  contract  made  here,  363. 

FOREIGN  MARRIAGE: 
proof  of,  21,  2. 

FOREIGNER : 

wife  of,  when  liable  as  feme  sole,  304,  5. 

FORFEITURE : 

effect  of  forfeiture  of  annuity  bond,  559* 
what  shall  be  a  waiver  of,  71 6. 
the  law  inclines  against,  ib. 
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FORGERY : 

where  party  paying  monev  on  forged  instrument  msy  reeorer  it^'^Q,  100. 
'  payment  miaer  probate  of  forged  wHl^-good,  785. 
forged  acceptance  of  bill^  394. 

FRACTION : 

of  a  day,  when  allowed,  216. 

EBANCE: 

no  days  of  grace  in,  372, 

indorsement  of  a  bill  in  blank,  by  law  of  FranoeyiNNVPieys  no  property  in 
the  bill,  363. 

FRAUD: 

defence  on  groand  of,  most  be  specially  pie«ded»  I98,>4. 

FRAUDS,  STATUTE  OF: 

of  tbe  persons  who  are  supposed  to  have  drawn^his atatiitey  840. 

first,  second,  and  third  sections,  relaitiDg  to  parol  ideoaMes^asBgniiieiits,  and 

surrenders,  841 — 845. 
leases  for  three  years  how  affected  bys  second  taction,-  841. 
meaning  of  word  lease  in  first  section  of  ttalitte,  tft. 
where  lease  does  not  exceed  three  yeara  ftoms^making,  it  is  within 

second  section,  ib, 
parol  lease  for  three  years  from  a  future  (day^ia'iiiotd^by#442. 
the  note  in  writing  need  not  be  cotemporaBeovKvith  the  ■greement,f6. 
meaning  of  term  uncertain  interest  in  land;i843. 
lease  for  more  than  three  ye^irs  enures  as  a  tenancy  from  year  to  year, 

844. 
cancelling  a  lease  merely,  is  not  a>note  in»wrkiog;  845. 
parol  assignment  of  a  lease  from  year  to  year  da  void^under  aection  3 ;  ib. 
so  is  a  parol  surrender,  ib, 
fourth  section,  845. 

objection  that  there  is  no  note  in  writings  need  not  be  ^eaded,  846. 

both  the  promise  and  the  consideration  must  be  in  writing,  846,  862. 

there  must  be  a  good  oonsideratioD  for  the  promiae^  856. 

as  to  charging  executor  upon  special  pffomise,  845>  6. 

leading  case  thereon,  846. 

as  to  charging  defendant  on  special  promise  to  answer  for  another 

person,  847. 
cases  within  this  clause,  848,  851. 
parol  agreement  for  payment  of  debt  of  third  peraony  850. 
what  is  sufficient  agreement  in  writing  within  thaatatutei  851. 
cases  not  within,  851 — 856. 

what  amounts  to  an  original  promise  within  ithis  aeotion,  851,  2. 
meaning  of  term  collateral  promise,  852. 
the  person  for  whose  debt  the  cc^ateral  promise  isi  made  must  still 

remain  liable,  854. 
as  to  charging  any  person  upon  agveament  made  iu  eontideration  of 

marriage,-  856. 

this  clause  does  not  extend  to  mutual  promisea  to  marry,  ib, 
upon  contract  or  sale  of  land,  860. 

an  agreement  for  exclusive  right  to  vesture  of  land,  857. 
upon  agreement  not  to  be  performed-^thin  the  year,  860. 

when  the  agreement  is  to  beperfiormed  on  a  contiDgeBcy,  860,  1. 
word  "pertormed"  means  acemplcte  per£ormmce^86l,  2. 
agreement  must  be  in  writing,  862. 
meaning  of  word  "  agreement"  in.tlns'MctsoB>  t6. 
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•eventeenth  section^ 

as  to  contract  for  sale  of  goods,  wares,  and  mercbandiiEes,  863,  870. 

what  amoonts  to  a  delivery  of  goods  within  Uie  statute,  864. 

execatory  contracts  within  this  clause,  863. 

Stat  9  Geo.  IV.  c.  14,  s.  7,  on  this  subject,  864. 

shares,  not  wares,  t^. 

what  shall  be  considered  as  acceptance,  864,  5, 7. 

a  purchase  of  various  articles  each  under  10/.  is  within  statute,  867. 

note  in  writing  of  bargain  by  party  or  agent,  868. 

the  consideration  need  not  be  m  writing  under  this  section,  f6. 

place  of  signing  immaterial,  869* 

signature,  what  sufficient,  ib, 

agent,  who  is  deemed  such,  870. 

when  auctioneer  is  the  agent  of  both  parties,  ib. 

must  be  a  third  party,  872. 

he  need  not  be  authorized  in  writing,  873. 
effect  of  parol  evidence  of  variation  or  waiver  of  a  written  contract,  874. 
fifth  section,  relating  to  execution  of  wills,  877. 
as  to  wills  made  before  1 838 ;  ib. 
devises  of  lands,  what  such  within  this  clause,  878. 
must  be  in  writing,  ib. 

in  what  cases  a  surrender  of  copyhold  estates  to  use  of  wills  necessary,  ib. 
signature,  what  sufficient,  879. 
attestation  and  subscription,  what  required,  880. 
in  the  presence  of  devisor,  what  deemed  sufficient,  881. 
whether  the  subscription  is  properly  performed  is  question  for  the 

jury,  882. 
by  three  or  more  witnesses,  who  are  sufficient,  883. 
they  must  have  the  use  of  their  reason,  ib. 
must  have  religious  belief,  ib. 

must  not  have  been  convicted  of  infamous  crime,  884. 
nor  be  biassed  by  interest,  885. 
of  the  evidence  by,  886. 
sixth  section,  relating  to  revocation  of  wills,  887. 
what  required  to  make  a  valid  revocation,  ib. 

by  other  will,  ib. 

requisites  of  such  will,  88S. 
or  codicil,  887. 
or  other  writing,  888. 
burning,  tearing,  or  obliterating,  889. 
it  must  be  shown  that  the  act  was  done  animo  revocandi,  ib. 
what  amounts  to  a  revocation,  890. 
implied  revocations,  891. 

when  act  done  by  testator  inconsistent  with  the  dispositions  made 
by  the  will,  t^. 

a  total  change  in  circumstances  of  testator's  family,  892. 
what  are  such,  892,  3,  4. 
how  wills  may  be  annulled,  894. 
parol  evidence  inadmissible  to  show  that  testator  did  not  intend  to 

revoke  or  annul,  ib, 
new  Stat,  of  wills,  1  Vict.  c.  26 ;  895. 
general  object  of  this  statute,  ib. 
meaning  of  word  "  will,"  in  first  section,  ib. 
definition  of  real  estate,  &c.,  896. 
statutes  repealed  by  this  act,  ib. 

power  to  dispose  of  all  property  possessed  by  testator  at  his  death,  ib. 
who  can  make  a  will,  897. 
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how  to  be  made,  897* 

no  publication  of  will  now  necessary,  898. 

wills  of  seamen,  ib, 

executor  may  prove  execution  of  a  will,  899* 

what  amounts  to  a  revocation,  ib. 

effect  of  obliteration,  interlineation,  &c.,  ib, 

manner  of  reviving  a  revoked  will,  900. 

will  to  be  considered  as  having  been  executed  immediately  before 

death  of  testator,  ib. 
what  to  be  included  in  the  word  land,  ib, 
effect  of  devise  without  words  of  limitation,  901. 
meaning  of  words,  "  die  without  issue,"  t6. 
devise  of  an  estate  tail,  when  not  to  lapse,  ib, 
as  to  lapsing  of  devises  of  real  property,  ib. 
when  re-executed  will  shall  be  deemed  to  have  been  made,  902. 

FRAUDULENT  AGREEMENTS,  63. 
considered  in  same  light  as  illegal,  ib, 

FRAUDULENT  CONVEYANCE : 

where  act  of  bankruptcy,  205,  6. 

FRAUDULENT  MISREPRESENTATION  : 

action  for,  657. 

as  to  credit  of  another,  where  action  lies  for,  659* 

not  necessary  that  defendant  should  have  derived  advantage  from  the 

deceit,  658. 
representation  must  be  in  writing,  660. 
extent  of  liability  of  person  making,  661. 

FRAUDULENT  PREFERENCE: 

what  amounts  to,  208,  9- 

FREE  FISHERY: 

meaning  of  the  term,  837* 
remarks  of  Mr.  J.  Blackstone  thereon,  837^  8. 
and  of  Mr.  Hargrave,  838. 

FREE  WARREN : 

franchise  of,  explained,  904. 

of  free  warren  on  the  lands  of  the  king,  904,  5. 

persons  exercising  right  of,  not  within  stat.  I  &  2  WilL  IV.  c.  32,  8. 35;  908. 

FREIGHT : 

insurance  of,  957«  8. 

may  be  insured  for  part  of  a  voyage,  960. 

when  homeward,  policy  on,  attaches,  960,  1. 

cases  relating  to,  524,  5. 

apportionment  of,  526,  n. 

freighter  bound  to  put  on  board  as  much  as  ship  will  safely  carry,  533. 

freighter  liable  for  time  ship  is  under  repair  dunng  the  voyage,  io. 

mother  of  wages,  1246. 

FRESH  RIVERS: 

soil  of,  to  whom  it  belongs,  836. 

FUNERAL  EXPENSES: 
limit  of,  793,  n. 

VOL.  II.  3  8 
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G. 

GAME : 

opinion  of  Blackstone  as  to  the  propMty  of  the  game  being  vtsted  in  die 

king  alone,  903. 
where  right  of  taking  game  can  be  ezerciaed,  905. 
■tat  1  &  2  Will.  IV.  c.  32,  coDcerning,  906. 
any  person  having  certificate  may  kill  game,  ib. 
what  considered  game  for  purposes  of  this  act,  ib. 
lessor's  right  to  kUi  game,  906,  7. 
penalties  for  killing  game  at  improper  aeasons,  911- 
penalties  for  tresspass  in  search  of  game,  woodcocks,  snipes,  &c.,  907- 
penalties  imposed  by  certificate  act,  912,  3. 
iStftf  Wagsx. 

GAMEKEEPERS : 

not  entitled  to  notice  of  action  under  1  &  2  WUL  IV.  e.  32 ;  910. 
appointment  and  authority  of,  ib. 

GAMING : 

money  lost  at,  bad  consideration  for  a  bond,  572. 

statutes  against,  concerning  bonds,  bills,  notes,  &c.,341,  572,  1413,  3,  5. 

See  Wager. 

GBNE&AL  AVERAGE : 

meaning  of,  949. 

GENERAL  ISSUE: 

by  statute,  plea  of,  30. 

magistrates  not  deprived  of,  plea  of,  929>  930. 

effect  of,  entitling  party  to  begin,  1053. 

what  may  be  given  in  evidence  under,  in  assumpsit,  since  new  rules,  122. 

in  case  against  carrier,  433. 

no  general  issue  in  covenant,  541. 

in  debt  on  bond,  5C0. 

in  debt  on  simple  contract,  556. 

in  case,  for  malicious  prosecution,  1071. 

replevin,  1202. 

slander,  1265. 

trespass  for  assault,  30. 

in  actions  against  justices,  &c.,  30,  929. 

in  trespass,  q.  c.  f.,  1334. 

in  trover,  1380. 

GENTOO : 

deposition  of,  where  admissible,  883,  4. 

GIFT: 

verbal,  efifect  of,  1358. 

GLEANING : 

illegal,  1328. 

GLEBE : 

neglect  to  cultivate,  not  actionable,  49. 

GOOD  FRIDAY: 

bill  due  on,  to  be  presented  on  previous  day,  371. 

notice  of  dishonour,  good  by  statute  on  following  day,  374. 
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GOODS : 

what  deemed  acceptance  of,  864,  6. 

GOODS  AND  CHATTELS : 

what  are,  within  the  bankrupt  act,  232,  4,  8. 

GOODS  SOLD  AND  DELIYEKED : 

indebitatus  assumpsit  for,  70. 

fradulently  on  creait,  trover  lies  for,  before  credit  expiresy  74. 
where  bon&  fide  on  credit,  action  cannot  be  muntained  ant^  after  expiation 
of  credit,  73. 

GRANT : 

when  fraudulent,  under  bankrupt  laws,  206»  210. 

of  right  of  way,  1346. 

covenant  not  implied  from  word  "grant,"  when,  477. 

GROSS : 

common  in,  nature  of,  439. 

GROUSE  : 

not  bird  of  warren,  904. 

GUARANTEE : 

trover  for  unstamped  guarantee,  damages,  1395,  6. 

GUARDIAN : 

in  socage,  account  against,  2,  &  n. 
ejectment  by,  699. 

testamentary,  how  appointed,  699>  n. 
infant  executor  must  defend  by,  809. 
powers  of,  under  new  poor-law  act,  702. 

GUEST : 

goods  and  money  of,  where  innkeeper  liable  for,  I3d6. 

goods  of,  where  innkeeper  may  detain,  1386;  but  not  person,  1383>n.C13). 


H. 

HABERE  FACIAS  POSSESSIONEM : 

writ  of,  771. 

HAND-WRITING : 

of  witnesses  to  instruments, 
bond,  562. 
will,  886,  7. 

HEARSAY : 

evidence,  when  admissible,  762. 

admissible  on  questions  as  to  pedigree,  under  what  limitations,  763,  4. 

declaration  of  parent  as  to  time  of  child's  biftb,  admiseible,  763. 

aliter,  as  to  plaee,  764. 

declarations  of  surgeon  as  to  time  of  child's  birth,  763. 

of  members  of  family,  ib. 

post  litem  motam  not  admissible,  764. 
husband  within  exception,  ib. 

HEDGE : 

presumption  as  to  ownership  of,  1324. 

3e2 
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pleading  in  gnca  case,  tc. 

when  heir  may  plead  a  clum  for  tuin  laid  out  in  repairs,  613. 
of  deviaea  of  ancestor,  when  praperty  previoutly  bound  by  bon 
Btatnte  relating  to  descent,  751. 

{ilea  br,  610. 
ndgment  against,  61S. 
leir  may  maintain  detinue  for  an  heir-loom,  663. 
HEIR-LOOM : 

detinue  lies  for,  i6. 
HERALD ; 

books  of,  where  eridence,  762. 
HIGHWAY: 

of  pleading,  1349,  1350. 

waste  land  near,  property  in,  757. 1324. 
HOLDING  OVER: 

penalty  on,  619,620,  21. 

tenant  holding  over  after  having  given  notice  to  quit,  623. 
HOP  DUTY : 

wager  on  amount  of,  illegal,  96,  n.,  I4ig. 
HORSE-RACES : 

law  relating  to  wager  on,  1414, 15,  16,  17. 
HORSES : 

detainer  and  sale  of,  by  innkeeper,  1394,  n. 

doctrine  relating  to  warranty  of,  648. 

what  is  unsoundness,  649. 

duty  of  buyer,  ivhen  unsoundness  is  discovered,  650. 

sale  of,  when  stolen,  1360. 
HOTEL  KEEPER: 

who  is,  within  bankrupt  law,  196,  &  n.  (7), 
HOYMAN : 

Uable  as  common  carrier,  415. 
HUSBAND : 

how  husband,  seised  in  right  of  wife,  must  declare  in  covenant, 

husband,  member  of  wife  a  famitv.  nn  tn  hpnraas  Ami-Unn,^.  : 
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I. 

ILLEGAL : 

agreements,  56^  7* 

consideration  must  be  specially  pleaded,  122,  4. 

covenants,  482.     See  tit.  Covenant. 

consideration,  plea  of,  in  debt  on  bond,  567»  569,  570. 

by  common  law,  567* 

by  statute,  572. 

plea  of  illegal  purpose,  537. 

IMPLIED : 

covenant,  475. 

malice,  1064,  1258,  1268. 

warranty,  643,  4. 

warranty  in  insurance,  1011. 

not  to  deviate,  1010. 

seaworthiness,  1016. 
no  implied  warranty  on  lease  of  house  or  land,  1407* 

IMPRISONMENT:   See  False  Imprisonment. 

INDEBITATUS  ASSUMPSIT : 

nature  of,  68. 

where  it  may  be  brought  by,  or  maintained  against,  corporation   aggre- 
gate, 70. 
lies  for  fees,  tolls,  &c.,  71.    See  tit.  Assumpsit. 

INDICTMENT : 

copy  of  in  felony,  only  granted  upon  motion,  1072. 

INDORSEE : 

action  by  against  drawer,  373. 

INDORSEMENT : 

of  the  different  kinds  of,  363.    See  Bills  op  Exchange. 
must  be  a  delivery  to  complete  it,  362. 

INFANCY : 

how  plea  of  to  be  pleaded,  128,  585. 

what  are  necessaries,  129;  what  not,  133. 

form  of  replication  to  plea  of,  131. 

confirmation  of  promise  when  of  age,  130,  585,  n. 

when  this  is  replied,  on  whom  proof  lies,  132. 

promise  must  be  express,  ib, 

must  be  in  writing,  131. 

contracts  for  maintenance  of  trade,  132,  3. 

a  disability  which  prevents  stat.  of  limitations  running,  152. 

plea  of,  in  covenant,  537. 

in  case  of  apprentices,  how  far  a  defence,  538. 

INFANT : 

account  does  not  lie  against,  3. 

cannot  be  guardian  in  socage,  3,  n. 

marriage  of,  17. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  drawn  for  necessaries, 

324. 
commission  of  bankruptcy  against,  void,  195. 
where  not  liable  on  covenant,  537. 
whether  bond  of  infant  be  void  or  voidable,  585,  n. 
cannot  give  a  security  for  interest,  585. 
infant  executor  must  defend  by  guardian,  809. 
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INFERIOR  COURTS : 

of  the  allegations  necessary  in  a  declaration  on  promises  in  an  inferior 

court,  107. 
how  officer  or  party  must  justify  under  process  of,  931 »  2. 

INFORMATION : 

in  nature  of  quo  warranto,  1165. 
limitation  of  time  for  granting,  1167. 

INHERITANCE : 

Stat.  3  &  4  Will.  IV.  c.  106,  rules  of,  751,  2. 

INJUNCTION : 

perpetual,  after  several  verdicts  in  ejectment,  773. 

INNKEEPER : 

demand  for  spirituous  liquors,  57. 

has  lien  on  goods  of  guest,  1386. 

but  cannot  detain  person,  or  take  off  clothes,  1383,  n.  (13). 

may  be  bankrupt,  196,  &  n.  (7). 

liability  of,  as  to  guest's  goods,  1386. 

INNUENDO : 

nature  of,  1262,  3. 

INQUIRY : 

when  a  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  38. 
evidence  on  executing  writ  of  inquiry  on  bill  of  exchange,  391. 
if  jurors  give  a  defective  verdict  under  stat.  17  Car.  II.  c.  7,  omiaaion 
cannot  be  supplied  by  a  writ  of  inquiry,  1216. 

INSOLVENCY : 

filing  declaration  of,  act  of  bankruptcy,  217* 

discharge  under  insolvent  debtors'  act,  no  bar  in  action  for  mesne  profits,  7 76. 

INSOLVENT : 

voluntary  assignment  by,  205. 

filing  a  declaration  of  insolvency,  217. 

INSOLVENT  DEBTORS'  COURT: 

vesting  order  of,  1360. 

INSPECTION  : 

of  records  of  corporation,  1177. 
INSTALMENTS : 

how  to  sue  for  money  due  by,  559. 

in  debt  on  bond,  payable  by,  when  action  lies,  559,  n. 

where  there  is  a  penalty,  on  non-payment  of  instalments,  559. 

INSURANCE : 

definition  of,  938. 

policy  of  insurance,  definition  of,  ib, 

illegal,  as  being  against  common  and  stat.  law,  938,  &  n.  (1). 

marine  insurance,  object  of,  939. 

indemnity  the  principle  of  insurance,  ib. 

the  policy, 

mistake  in,  may  be  altered  by  consent,  940. 

alteration  after  signed  by  underwriter,  effect  of,  ib. 

interest  policy,  what,  ib, 

wager  policy,  what,  940,  1. 

open  policy,  what,  94  J . 

valued  pohcy,  effect  ^  ib. 
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effect  of  words  "  interest  or  no  interest)"  941. 

difference  between  the  effect  of  the  printed  and  written  bonds,  955,  6. 
requisites  of  the  policy,  941. 

name  of  party  insured,  insertion  of,  942,  3. 

name  of  the  ship,  should  be  accurat^y  stated,  943,  4. 

subject-matter  of  insurance,  insertion  of,  945. 

respondentia,  how  to  be  insured,  ib, 

furniture,  what  it  includes,  ib, 

the  voyage  insured  must  be  stated  accurately,  ib, 

words  "  at,"  and  "  from,"  effect  of,  946,  6. 

mere  intention  to  deviate  will  not  vacate  a  policy,  946,  7* 

what  is  a  port,  947*  8^ 
rules  of  construction  of  policy,  955. 
the  perils  insured  against, 

must  be  inserted  in  the  policy,  948. 

meaning  of  words  "  lost  or  not  lost,"  ib, 
the  memorandum, 

effect  of,  948,  9. 

general  average,  meaning  of,  949* 

only  such  stores  as  are  termed  merces,  liable  to  average,  ib, 
particular  average, 

what  is  a  stranding,  950, 1,  2. 
the  date, 

each  subscription  should  be  correcUy  dated,  952,  3. 
the  stamp, 

the  policy  should  be  stamped  when  effected,  953. 

when  alteration  may  be  made  without  a  fresh  stamp,  953,  4. 

stamp  duties,  amount  of,  stat.  7  &  8  Vict.  c.  21 ;  953,  n.  (10). 
who  maybe  insured,  956. 

an  alien  enemy,  protected  by  the  king^s  licsassr  ib, 

who  is  to  be  considered  as  an  alien  enemy,  956^  7« 
who  may  be  insurers,  957. 

former  monopoly  of  Royal  Exchange  and  London  Ass.  Co%  ib, 
what  may  be  insured,  ib, 

what  is  an  insurable  interest,  958. 

freight  should  be  insured  eo  nomine,  ib, 

when  plaintiff  will  be  entitled  to  recover  on  insurance  on  freight,  958, 
9,  960. 

seamen's  wages  not  insurable,  958,  n.  (12). 

insurance  may  be  effected  on  profits  generally,  958,  n.  (13)« 
of  losses, 

by  perils  of  the  sea,  what  are,  961,  2. 

what  insured  must  prove,  to  recover  on  a  loss  by  foandtring  at  sea,  961. 

usage  of  Lloyd's  not  binding,  when,  962. 

when  owner  liable  for  damage  to  goods  sustained  in  landing,  963. 
loss  by  capture, 

what  a  total  loss  by  capture,  963,  4. 

what  a  partial  loss,  ib. 

agreement  with  captors  for  ransom,  illegal,  964.  - 

insurance  against  acts  of  government  (^underwriters,  illegil,  ib, 
loss  by  arrests  of  kings,  princes,  and  pei^de, 

meaning  of  words  "  kings,  princes,  and  people,"  965,  6. 

effect  of  an  embargo  on  the  contract  of  insurance,  966. 
loss  by  barratry,  963. 
loss  bv  fire, 

wnen  underwriters  are  liable  for  loss  by  fire,  970,  1. 
by  other  losses, 

what  included  in  the  general  words  *'  other  losses,"  97 1«  3* 
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INSURANCE— con^tfuu^. 

total  losses  and  abandonment, 

where  the  whole  property  insured  perishes,  972. 

where  general  property  exists,  but  voyage  is  lost,  ib, 

in  this  case  there  is  no  total  loss  withont  an  abandonment,  973. 

notice  of  abandonment  must  be  given,  972,  3,  &  n. 

when  there  may  be  a  total  loss,  without  an  abandonment,  974. 

under  what  circumstances  assured  may  elect  to  abandon  a  claim  ai 
for  a  total  loss,  976,  7. 

in  case  of  capture  and  re-capture,  assured  cannot,  after  re-capture,  de- 
mand as  for  a  total  loss,  when,  977* 

effect  of  an  offer  to  abandon,  979. 

effect  of  an  embargo  in  a  foreign  port,  980. 

when  ship  detmned  by  embargo,  what  expenses  are  chargeable  to  un- 
derwriters of  policy  on  freight,  982. 

when  detained  to  repair  damages,  what  expenses  are  chargeable  to  un- 
derwriters on  ship,  983. 

effect  of  pa3rment  into  court  on  a  valued  policy,  ib. 
of  partial  losses, 

what  is  on  ship  or  goods,  ib, 

how  to  compute  the  average,  984. 

liability  of  underwriter,  985. 
of  adjustment, 

when  indorsed  on  the  policy,  effect  of,  986. 

production  of  such  poUcy  by  assured,  effect  of,  ib, 

when  not  binding,  986,  7. 
remedy  for  breach  of  the  contract  of  insurance,  987. 

two  counts  on  same  policy  not  allowed,  988. 

how  policy  must  be  stated  in  the  declaration,  988,  9. 

how  mterest  must  be  averred,  990. 

pleading  in  the  action,  990,  1 . 
consolidation  rule, 

effect  of  payment  into  court,  where  actions  are  consolidated,  991. 
the  grounds  of  defence  by  insurer, 

that  plaintiff  is  alien  enemy,  992,  1028. 

that  voyage  was  illegal,  992,  3. 

misrepresentation,  concealment,  or  suppression,   by  assured,  or  his 
agent,  997,  1000. 
breach  of  warranty — express, 

time  of  sailing  of  snip,  1001. 

what  is  a  sailing,  1001,  2. 

what  is  necessary  under  a  warranty  to  depart,  1002. 

safety  of  the  ship  at  a  particular  time,  1003. 

to  depart  with  convoy,  1004. 

that  subject-matter  of  insurance  is  neutral  property,  1006. 

what  is  necessary  to  satisfy  this  warranty,  1007,  8. 

effect  of  sentences  of  foreign  courts  on  questions  of  prize,  1008,  9- 

conclusive  only  as  to  grounds  of  the  sentence,  1010. 

free  of  capture  in  port,  ib, 
implied  warranty, 

that  the  ship  shall  not  deviate,  1011. 

from  moment  of  deviation,  contract  at  an  end,  ib. 

what  is  a  deviation,  1011,  12. 

the  deviation  must  be  voluntary  act  of  captain  of  ship,  1012. 

unreasonable  delay  in  the  voyage  is  a  deviation,  ib, 

80  delay  in  the  commencement  of  the  risk,  1014. 

grounds  of  necessity  justify  a  deviation,  ib, 

seaworthiness  an  implied  warranty,  ib, 

requisites  to  satisfy  this  warranty,  1017,  18. 
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INSURANCE— con/tiwerf. 

effect  of  having  no  pilot  on  board,  1018. 

plea  that  ship  became  un seaworthy  daring  the  Toyage,  is  bad  on 
demurrer,  10 19* 
re-assurance — what  is,  ib. 

where  prohibited,  ib, 

by  a  foreigner,  is  illegal,  1020. 
wager  policy — what,  ib, 

Stat.  19  Geo.  II.  c.  37,  s.  1,  prohibiting,  1021. 

does  not  applv  to  foreign  ships,  1021,  n. 
interest  of  assurea :    what  interest  is  protected  by  policy  of  insurance, 

1021,  2. 
consignee  of  goods  has  insurable  interest,  1022. 

so  executor  before  probate,  ib. 

so  captors  of  prizes  before  condemnation,  ib. 

owner  of  ship  who  has  chartered  her,  ib. 

not  parties  entitled  under  a  verbal  contract  to  a  cargo  on  its  arrival, 
ib. 
evidence, 

plaintiff  roust  produce  the  policy,  ib. 

the  interest  of  the  assured  most  be  shown,  ib, 

what  is  sufficient  proof  of,  1023. 

must  be  proved  that  loss  happened  as  stated  in  the  declaration,  1024. 

proceedings  of  a  court  not  provable  by  parol  evidence,  1024,  5. 

to  show  that  ship  was  arrested  by  government,  1025,  6. 

to  prove  the  ship  was  of  a  particular  nation,  1026. 

to  show  who  effected  the  policy,  ib, 

as  to  seaworthiness,  ib, 

to  prove  plea  of  alien  enemy,  1028. 

of  the  receipt  of  the  premium,  what  is,  1033, 
damages — jury  may  give  damages  in  natiu'e  of  mteratt,  1028. 
premium, 

return  of,  when  assured  entitled  to,  1028,  34. 

when  assured  cannot  claim  return  of,  1029>  1033. 

what  is  an  arrival  of  a  ship  at  her  port  of  destination,  1032,  3. 

what  is  evidence  of  the  receipt  of,  1033. 
policy-broker,  duty  of,  1033,  34. 
Dottomry — what  is,  1034. 

when  the  assured  on  bottomry  can  recover  from  underwriter,  1035. 
respondentia — what  is,  ib, 

any  amount  of  interest  may  be  reserved,  ib. 
insurance  upon  lives, 

nature  of  the  contract,  1036. 

person  on  whose  account  policy  is  made,  must  have  an  interest,  ib. 

who  has  an  insurable  interest,  1037* 

of  the  written  declaration  in  the  policy,  1038. 

false  representation  by  parol  will  avoia  the  policy,  1039* 

the  contract  must  not  be  contrary  to  public  policy,  ib. 
insurance  against  fire, 

nature  of  the  contract,  1040. 

the  policy  must  be  duly  stamped,  ib. 

of  alteration  in  the  use  of  the  premises  after  the  execution  of  the 
policy,  1043,  4. 
covenant  to  insure  against  fire,  how  to  be  framed,  499* 
runs  with  the  land,  ib, 

effect  of  party- wall  act  (14  Geo.  III.  c.  78),  ib. 
covenant  to  insure,  broken  by  leaving  premises  uninBured,  500. 
how  affected  by  covenant  to  repair^  S. 


in  policies.     Ste  Inbobancb — Waobb— Policy— and  Ii 

LlVBS  AND  FiBB. 

of  witoetM*,  •tatnte  rdating  lliereta,  4S0. 
INTRODUCTORY  AVERMENT: 
wbM  1MCMM17,  in  alndw,  1363, 3. 

I.  O.  U. 

production  bf  pluntiff  of,  eSect  o^  106. 
IRELAND : 

A  place  beyond  eeu  witliin  lUL  4  Ann.  c.  16,  i.  19 ;   153,  7- 

nurhaRe  in,  32. 

judgmmt  of  a.  mpcrior  conil  of,  effect  of,  69.  n.  (23}. 

Soing  to,  when  act  of  banlcmpt^,  199. 
ill  drawn  in,  does  not  reqoire  Engli^  itunp,  334. 

IRISH : 

judgment,  since  Union,  iodebitatnt  as«anip«it  lie*  on,  69,  n. 
plea  of  "  nul  tiel  Toeord"  to  debt  on  Iriih  Judgment,  mnit 
couDtrj,  617. 


JERSEY : 

when  considered  beyond  the  leai,  6: 
not  part  of  United  Kingdom,  63,  n. 

JETTISON : 

low  bf, — contribntioD,  80,  n. 
JEW: 

maniage  of,  19, 

divorce,  proof  o^  ib. 

JEWISH  FESTIVAL: 

reipect  paid  to,  bj-  law,  374. 
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JOINT-STOCK  COMPANY— cofrtiiMiarf. 

joint-stock  banks  regulation,  statute,  1140. 

shares  in,  not  wares  within  l7th  lect.  of  stat.  of  frauds,  864. 

directors  proceeding  with  less  than  proposed  capital,  1137. 

JOINT-TENANTS : 

account  by,  2. 

laying  the  demise  in  ejectment  by  joint-tenants,  723,  4. 
joint- tenancy,  where  it  may  be  given  in  evidence,  under  "  not  fpuilty  "  in 
trover,  1378. 

JUDGE : 

order  of,  to  stay  proceedings,  not  evidence  of  termination  of  suity  1066. 

JUDGMENT: 

trader  not  paying  or  securing  judgment  debt,  act  of  bankruptcy,  320. 
joint-stock  company  not  paying,  &c.  judgment  debt  after  notice,  act  of 

bankruptcy,  223. 
where  a  party  must  show  in  a  justification  in  trespass,  930. 
foreign,  indebitatus  assumpsit  lies  on,  72,  553. 
Irish,  69,  n. 

debt  lies  on  foreign,  554. 
how  proved,  555. 

in  inferior  court,  what  averment  necessary,  ib, 
of  confessing,  by  executor,  811. 
executor  may  plead  puis  darrein  continuance,  unreversed  judgments  on 

simple  contract  debts,  ib. 
debt  on,  616. 

on  what  judgments  debt  lies,  ib, 

may  be  maintained  in  superior  courts  on  judgment  of  court  of  tiie  citjr 
of  London,  ib, 

how  defendant  must  plead  in  debt  on  judgment,  6 17. 
Irish  judgment,  how  proved,  ib, 
form  of, 

in  account,  4,  5. 

assault  and  battery,  37. 

covenant,  549. 
in  action  upon  judgment  on  bond,  amount  to  be  recovered  ia  act  r6« 

stricted,  558. 
effect  of  judgment  on  bond,  with  condition  to  perform  covenanta,  604. 
of  obtaining  the  interposition  of  court  of  equity  in  such  caaes,  ib, 
form  of,  in  debt  on  bond  against  heir,  615. 

detinue,  665. 

ejectment,  770. 

against  casual  ejector,  720. 

executor,  815. 

quo  warranto,  1181. 

replevin,  1214. 

tithes,  1317. 

trover,  1396. 
where  not  conclusive,  unless  pleaded  as  an  estoppel,  1340. 
warrant  of  attorney  to  confess,  attestation  of,  247,  n.  (22). 
statutes  relating  to  docketting,  entry,  and  register  of,  794,  n. 

JUS  TERTII : 

where  it  cannot  be  set  up,  105,  1855. 

JUSTICES  OF  THE  PEACE: 

statutes  relating  to  action  affainst,  9S3-— 929* 
actions  against,  shall  be  laid  in  proper  coimty,  922. 
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JUSTICES  OF  THE  TEkCE— continued. 

may  plead  general  issue,  922. 

how  pleaded,  under  new  rule,  30,  929,  930. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar  month  before  action, 

923. 
how  month  is  computed,  923,  n.  {7)» 
form  of  notice  required,  923,  4. 
Secretary  of  State  not  J.  P.,  923,  n.  (6). 
J.  P.  may  tender  amends,  924. 
within  what  time  actions  against  J.  P.  must  be  brought,  927»  8. 

JUSTICIES : 

of  the  declaration  in  a  suit  commenced  by,  107. 

JUSTIFICATION : 

in  defence  of  person,  31.    See  Assault  and  Battbrt. 

possession,  32. 
by  officers  executing  process,  33,  4. 
on  other  grounds,  34. 
local  and  transitory,  35. 
replication  to,  36. 
how  to  plead,  929>  930. 

L. 

LADING: 

bill  of,  when  evidence  of  property,  428. 

when  property  passes  by  mdorsement  of,  12899 13579  8. 

LAND: 

sale  of,  within  the  4th  clause  of  stat.  of  frauds,  856. 

LANDLORD  AND  TENANT : 

action  by  landlord  against  tenant  for  misusing  farm,  49. 

where  landlord  may  justify  an  entry  on  land  demised,  1329,  1341. 

where  landlord  may  re-enter,  719. 

of  evidence  by  landlord  to  support  ejectment,  756. 

where  tenant  shall  pay  double  the  yearly  value  for  wilfully  holding  over, 

619. 
where  tenant  shall  pay  double  rent  for  not  quitting,  622. 
how  far  landlord's  title  may  be  disputed,  695,  697. 
tenants  must  give  notice  to  landlords  of  ejectments,  731,  2. 
duty  of  tenant  on  expiration  of  term,  1401. 
no  warranty  on  lease  of  house  or  land,  1407. 
See  Ejectment — Notice  to  Quit — Rent. 

LATITAT : 

replication  of,  162,  &  n. 

LAW: 

wager  of,  abolished,  68  is),  805. 

LEASE : 

vendor  of,  bound  to  produce  his  landlord's  title,  1B8. 

bankrupt  entitled  to,  statute  relating  to,  275. 

mere  cancelling,  not  a  deed  or  note  in  writing,  845. 

parol,  when  good,  ib, 

made  by  attorney,  where  void,  485. 

modern  doctrine  relating  to  leases  from  year  to  year,  707* 

where  a  license  to  occupy  amounts  to  a  lease,  1341. 
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LEGACY : 

where  an  action  will  not  lie  for,  805. 
in  what  order  to  he  paid,  796. 

executors  may  render  themselves  personally  liable  for,  by  admitting  assets, 
799,  n. 

LEGAL  EFFECT : 

contract  may  be  stated  according  to,  109* 

LEGAL  TENDER : 

bank  notes,  where,  160. 

LEGATEE : 

witness  to  will,  885,  898,  9. 

of  specific  chattel,  may  maintain  an  action  against  executor,  after  his  assent, 
805. 

LEGITIMACY : 

proof  of,  in  actions  of  ejectment,  758. 

child  may  be  illegitimate,  though  husband  is  within  the  kingdom,  ib, 

where  husband,  by  course  of  nature,  cannot  have  been  the  father,  child  is 

illegitimate,  ib, 
wife  is  witness  of  necessity  to  prove  adulterous  intercourse,  759* 
but  non-access  must  be  proved  by  other  witnesses,  ib. 
even  though  husband  be  dead,  ib. 
what  is  prim&  facie  evidence  of  it,  ib, 

LETTERS  OF  ADMINISTRATION : 

where  an  administration  de  bonis  non  is  necessary,  787*  8. 

where  executor  of  deceased,  having  proved  the  will,  dies  intestate,  787* 

where  there  are  several  executors,  and  the  surviving  executor  having  proved 

the  will,  dies  intestate,  787,  8. 
where  an  administrator  dies  before  he  has  administered  the  whole  personal 

estate  of  the  deceased,  ib. 
of  limited,  ib. 

during  the  minority  of  the  executor,  ib. 
during  absence  of  executor  beyond  sea,  789* 
pending  litigation,  790. 
during  lunacy  of  executor,  ib. 

LEVANT  AND  COUCH  ANT : 

meaning  of  these  terms,  437,  n.,  448. 

LEX  LOCI : 

real  property  follows  the,  760. 

contract  made  here,  governed  by  law  of  country  where  party  agrees  to  pay, 
363. 

UBEL : 

definition  of,  1045. 

action  on  the  case  maintainable  on,  ib. 

magistrate  may  issue  warrant  against  person  charged  with,  1050. 

what  constitutes  a  libel,  1045. 

fair  criticisms  do  not,  1046. 

unless  with  malicious  intent  to  defame,  1047* 

fair  account  of  judicial  proceedings  does  not,  1048. 

nor  fair  comment  on  parliamentary  petition,  ib. 

nor  bond  fide  privileged  communication,  1049,  1052. 

character  of  servant  if  applied  for,  does  not,  1049. 

comment  on  acts  of  public  men,  does  not,  ib. 


LI  B  £  L — erm  tiniifd, 

defences  to  tbe  action, 

iQC  at  law  thni  Ubcl  \ 
IT  that  publication  wi 
e  tbst  plaintiff  was 
parties  to  the  action, 

partners  maf  join  for  libe]  in  reipoct  of  their  business,  t050. 
alien  friend  ma^  sae  in  Ertglsn<)  thongb  resident  abroad,  ib. 
of  the  declaration  and  pleadings,  ih. 


published  br  kuthority  of  parJianMU,  1047. 
tt  a  public  meeting,  10-19,  1030. 

tbe  habit  »f  libelling  defendant,  1QS3,  I03T. 


tbe  declaration,  1050,  I 


when  changeable, 
Bverments  necessarj'  in 

endoea  when  neceasary,  1051. 

la  of  the  tibel  mnat  be  stated  on  tbe  tecoid,  t& 
when  libel  in  foreign  Ian g^uage  how  to  be  stated  on  record.  A, 
peculiar  meaning  of  English  words  must  be  arerred.ii, 
conclusion  of  the  declaration,  ib. 
the  pleadings,  1052. 

money  may  be  paid  into  court,  when,  1053,  3,  4. 
effirel  of  "  not  guilty,"  !051. 

truth  of  libel  how  to  be  pleaded  In  jualif! cation,  10S2,  3,  lOfiO. 
plea  of  justilication  doea  not  entitle  plaintiff  to  begin,  1033. 
when  part  of  a  libel  may  be  juatiSed,  ih. 
statute  of  limitations  may  be  pleaded,  ib. 
of  the  evidence,  1054. 

at>ology  may  be  given  in  evidence  in  raitigalion  of  damages,  ib. 

libel  must  be  produced,  and  publication  by  defendant  prored,  (*. 

what  sufficient  proof  of  pubUcatlon,  1054,  6,  7,  B,  9- 

malice  presumed,  1046,  1055. 

presumption  mRy  be  rebntted,  1057. 

libel  in  foreign  languaue  liow  proved,  1055,  &  n 

whether  erioonce  of  other  libels  may  be  given  ti 

&  a.  (8),  1U56. 

under  "  not  guilty,"  plaintiff  cannot  prove  libel  false,  1056. 
defendant  may  have  the  whole  of  a  |Hiblication  referred  to,  lead,  1058. 
evidence  necessary  in  proceedings  against  newspapers,  1058,  9. 
circumstances  tending  to  raise  a  suspicion  that  libel  was  tme,  niy  be 

given  in  evidence  under  the  general  issue  in  mitigBtwn  of  damages, 

when,  1059,  &  n.  (11),  1060. 
verdict, 

in  criminal  cases,  t06o. 

judge  not  bound  to  tell  the  jury  whether  publication  is  in  Imt  a  UmI, 

1061. 
executor  may  enter  up  judgment  on  a  verdict  for  testator  on  libel, 

1060. 
judge  may  certify  in,  in  action  for  libel  under 

s.  2.  ib. 


1053, 


*  Vict,  c 


LIBERTY : 

personal,  injury  to,  915. 
LIBERUM  TENEMENTUM  : 
plea  of  1337: 

what  defendant  admits  by  this  plea,  16. 
what  proof  supports  this  plea,  1 337,  tl> 
what  defendant  undertakes  to  prove  by  this  plaa,  1338. 

plaintiff  may  traverse  that  defendant  entered  by  csmmaiid  of  another,  i6. 
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LICENSE : 

covenant  not  to  assign  without  license,  493. 

is  determined  by  license  once  granted*  495,  6. 

not  to  alien,  effect  of,  496. 

to  trade  with  enemy,  993. 

executory,  countermandable,  1133. 

executed,  cannot  be  countermanded,  ib, 

evidence,  to  establish,  ib. 

plea  of,  to  action  for  trespass,  1340. 

evidence  in  support  of  plea  of,  where  plaintiff  replies  de  injuril^  1341. 

where  license  is  given  oy  law,  and  the  party  abases  it,  he  is  trespasser  ab 

initio,  1341,  2. 
where  license  to  occupy  amounts  to  a  lease,  1341. 

LIEN: 

when  a  lien  is  a  defence,  1382,  3. 

particular  lien,  what,  1382. 

no  lien  without  possession,  1383. 

Hen  of  a  master  of  a  ship,  1384,  6. 

of  attomies,  1384;  bankers,  .1385. 

innkeepers,  1386,  7 ;  policy-brokers*^  1387* 

trainer,  1388 ;  lord  of  manor,  138t9^ 

o^r  particular  trades  which  have  general  liens,  1386,  7* 

if  lien  lost,  defendant  cannot  set  up  another  right  to  retain  the  goods, 

1387. 
destruction  of  Hens, 

causing  goods  to  be  taken  in  execution,  and  purchasing  them»  ib. 

by  abusing  the  lien,  ib, 

by  retaining  goods  on  some  other  ground*  1389- 
waiver  of  lien, 

by  agreement,  1388. 

by  taking  security,  ib, 
revival  of  lien  on  repossession,  1387. 

no  lien  on  gooas  which  might  have  been  remaved  before  lien  became 
due,  1388. 

whether  agreement  for  the  price  prevents  lien,  1388*  1394,  n. 

party  having  simple  lien  cannot  sell,  1390. 

lien  cannot  be  acquired  by  wrongful  act,  1390*  8c  n.  (18). 

no  tender  necessary  where  defendant  cannot  delivex  up  the  goods,  1390. 

LIFE: 

insurance  on,  1036. 

interest  in  the  insured,  what  necessary,  1037. 

presumption,  of  duration  of,  762. 

LIGHT 

action  for  obstruction  of,  1122. 

enjoyment  for  twenty  years  without  interruption  most  be  proved,  1 122,  3, 4. 

when  the  right  deemed  indefeasible,  1123. 

LIGHTER : 

where  insurer  liable  for  loss  on  board  of,  963. 
where  not,  ib. 

LIMITATION,  STAT.  OF: 

when  it  begins  to  run  on  a  bill  or  note,  321. 

when  the  bill  is  payable  after  sight,  372.  • 

when  payable  on  demand,  ib„ 

in  case  of  an  administrator,  321. 

to  a  plea  of  the  statute  of  limitations,  no  special  replication  necessuy,  ib. 
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LIM ITATION— conftnucd. 

of  actions  on  penal  statutes,  630. 

Stat.  3  &  4  Will.  IV.  c.  27>  for  limitation  of  actions  and  suits  relating  to 

real  property,  742,  3,  751. 
in  quo  warranto,  1167* 

LIMITATION  OF  ACTIONS: 

in  adultery,  11,  12. 

assault  and  battery,  28. 

assumpsit,  142. 

statute  of  limitations  must  be  pleaded,  ib, 

forms  of  pleading  it,  ib. 

acknowledgment  as  well  as  promise,  takes  a  debt  out  of  die  statute,  144. 

the  acknowledgment  must  be  in  writing  by  statute,  146. 

mutual  accounts  how  affected  by  statute,  149. 

the  disabilities  which  prevent  statute  running,  152. 

requisites  of  the  replication  to  plea  of,  150. 

promise  or  acknowledgment  to  executor,  ib, 

right  of  executor  to  oring  his  action  within  a  year  of  the  death  of  his 

testator,  151. 
action  of  assumpsit  within  the  eauity  of  stat.  21  Jac.  I.  c.  16  ;  153. 
disabilities  whicn  apply  to  defenoante  as  to  plaintiffs,  154. 
wharfinger  may  retam  goods  by  virtue  of  his  general  lien  for  balance  of 

more  than  six  years'  standing,  425,  n. 
of  replication  of  process  sued  out  to  plea  of  statute  of  limitations,  151,  n.,  154. 
of  the  etat.  4  Ann.  c.  16,  s.  19,  permitting  defendants  to  be  sued  within  i 

limited  time  after  returning  from  beyond  seas,  154. 
in  covenant,  538. 
in  debt  for  rent  arrear,  628. 

for  not  setting  forth  tithe,  1313. 

right  to  tithes  as  against  an   ecclesiastical   corporation    aggregate, 
whether  barred  by  non-payment  for  twenty  years,  ib. 
ejectment,  742. 

when  entry  is  barred  by  statute  of  limitations,  ib, 
when  statute  begins  to  run  in  cases  of  tenants  in  tail,  ib, 
effect  of  the  statute  on  claims  of  execution,  745. 
as  to  the  rights  of  mortgagees  under  the  statute,  749. 
statute  of  limitations,  good  plea  in  action  for  mesne  profits,  776. 
in  actions  by  executors  how  time  is  computed,  812. 
in  actions  for  imprisonment,  936. 

libel,  1053. 

malicious  prosecution,  1072. 

replevin,  1213. 

slander,  1266. 

trespass,  1328. 

LIQUIDATED  DAMAGES,  164. 

LLOYD'S  : 

usage  at,  where  not  binding,  962,  987. 

LOCAL  AND  TRANSITORY  : 

actions  now  triable  in  any  county,  517,  8. 

where  covenant  on  lease  is  local,  and  where  transitory,  517. 

of  local  and  transitory  justification,  35. 

LONDON : 

custom  of,  as  to  femes  covert  sole  traders,  303. 

apprentices  may  bind  themselves  by  covenant  in  indenture  of  apprentice- 
ship, 538. 
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LONDON— c?oii/ift««rf. 

as  to  bringing  action  of  coveoant  without  a  deed,  in,  462,  n. 

lien  of  broker  by  custom  of,  when  pleaded  defence  must  be  rested  on, 

1387. 
custom  of  building  on  ancient  foundation,  1223,  n. 

LORD  OF^ANOR: 

mandamus  lies  to,  to  admit  copyholder,  1085. 
lien  of,  on  estray,  1389. 

LOSS :  See  Insurancb. 

LOST  BILL  OF  EXCHANGE  OR  NOTE : 

when  plaintiff  can  recover,  367. 
LOST  BY-LAW: 

proof  of,  1176. 

LOST  REGISTRY  OF  SHIP : 
certificate  of,  1238,  1241. 

LUNATIC : 

asylum,  keeping,  not  a  trade,  467. 

committee  of,  cannot  bring  ejectment,  701. 

limited  administration  during  lunacy,  790. 

fresh  probate  granted,  where  one  of  two  executors  became  lunatics,  ib. 


M. 

MAGISTRATES : 

action  against,  statute  relating  to,  922. 

notice  of,  923,  4,  5. 
liability  of,  1068,  9. 
form  of  action  against,  ib, 

MAIHEM : 

may  be  justified  by  an  officer  in  the  army,  34,  5. 

MAINTENANCE  . 

separate,  of  wife,  483. 

action  for,  need  not  state  it  to  be  contra  formam  statuti,  460. 

if  the  action  be  against  two,  tbev  may  join,  ib, 

if  defendant  were  interested  in  ue  action,  he  must  plead  it,  ib. 

MAKER  OF  NOTE : 

evidence  in  action  by  payee  against,  408. 
by  first  indorsee  against,  ib. 

MALICIOUS  ARREST: 

where  action  lies  for,  1066. 

must  appear  that  action  is  determined,  ib. 

proof  of  determination  of  suit,  ib. 

Btet  processus  iuHutficient,  ib. 

malice,  and  want  of  probable  cause,  must  be  proved,  1067. 

what  amounts  to  a  malicious  arrest,  ib. 

malice  is  question  of  fact  for  a  jury,  ib. 

magistrate  not  liable  for  error  in  judgment,  if  no  excess  in  jurisdiction,  IO69. 

plea  of  not  "  guilty,"  what  it  puts  in  issue,  1071. 

usual  defence,  that  defendant  had  probable  or  reasonable  grounds,  ib. 

VOL.  II.  3  P 
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MALICIOUS  PROSECUTION: 

of  the  nature  of  the  action,  and  when  it  may  be  maintained,  1062. 
when  this  action  lies,  ib, 

bears  an  analogy  to  obsolete  action  for  conspiracy,  ib, 
a  more  extensive  remedy,  ib, 
when  action  for  a  conspiracy  lay,  ib, 
action    for    malicious    prosecution   varies    with    circumstances   of 

grievance,  ib, 
this  action  lies  when  engines  of  law  maliciously  set  in  motion,  ib, 
or  in  case  of  malicious  arrests,  1063. 
or  groundless  accusations,  ib, 
it  may  be  brought  against  one  person,  ib. 
or  against  several,  and  if  one  found  "  guilty"  plaintiff  is  entitled  to 

judgment,  ib, 
in  this  respect  differs  from  action  for  a  conspiracy,  ib, 
in  what  other  respects  the  two  actions  differ,  ib, 
the  expense  incurred  by  groundless  prosecution  sufficient  to  maintain 

action  for  malicious  prosecution,  ib. 
the  grounds  of  the  action  are,  malice  of  defendant  either  express  or 

implied,  1064. 
and  an  injury  to  plaintiff,  1065. 
when  express  malice  must  be  proved,  1064,  n. 
plaintiff  must  give  primd  facte  evidence  of  want  of  probable  cause, 

1065. 
in  this  action,  what  is  question  for  jury,  1066. 
and  what  for  the  court,  ib. 

it  must  appear  that  the  prosecution  is  determined,  ib. 
of  the  declaration,  1069. 

must  state  all  the  material  circumstances,  ib. 
and  how  action  was  disposed  of,  ib, 
care  must  be  taken  to  avoid  a  variance,  1070. 
what  amounts  to  a  variance,  ib. 
defence,  1071. 

money  cannot  be  paid  into  court,  ib. 

usual  defence,  that  there  were  reasonable  or  probable  grounds,  ib. 
not  necessary  that  there  should  be  legal,  ib, 
admissible  under  general  issue,  ib. 
discontinuance  of  suit  is  a  material  allegation,  ib. 
and  must  be  denied  specially,  ib. 
statute  of  limitations  in  this  action,  1072. 
evidence,  ib. 

an  examined  copy  of  record  of  indictment  must  be  produced,  ib. 

and  also  of  acquittal,  where  a  verdict  has  been  "  not  guilty,"  t^. 

where  proceeding  was  before  magistrate,  necessary  evidence,  1073. 

what  is  sufficient  evidence  of  determination  of  suit,  ib. 

and  of  malice,  1074. 

it  must  appear  that  plaintiff  was  acquitted  before  action  brought,  t^. 

in  an  action  for  malicious  arrest,  plaintiff  cannot  recover  damage  for 

extra  costs,  1076. 

MANDAMUS: 

nature  of  writ  of  mandamus,  1077. 

remedy  where  party  cannot  otherwise  compel  a  specific   perform- 
ance, ib. 

only  ground  for  writ  is  a  defect  of  justice,  ib. 

and  a  direct  refusal  to  do  the  act  required,  1078. 

no  writ  of  error  lies  on  this  proceeding,  ib. 
to  restore  to  corporate  offices,  ib. 
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MANDAMUS— continued. 

it  lies  to  restore  party  wrongly  ousted,  or  to  admit  a  party  wrongfully 

refused,  1078. 
admission  under  mandamus  gives  no  right,  ib. 
it  lies  to  fill  vacancy  occasioned  by  act  of  God,  or  ordinary  contingency^ 

1079. 
where  omission  to  elect  at  the  charter-day,  defect  cured  by  statute, 

1080. 
an  election  completed  after  departure  of  presiding  officer,  is  void,  1082. 
in  what  other  cases  court  will  grant  mandamus,  1083 — 1086. 

to  lord  of  manor,  to  admit  copyholders,  1083. 
where  not,  1087. 

it  does  not  lie,  unless  no  other  specific  legal  remedy,  ib, 

whenever  there  appears  to  be  a  general  visitor  the  common  law  courts 

will  not  interfere,  ib, 
it  does  not  lie  to  a  visitor  where  acting  under  a  visitatorial  authority, 

1088. 
it  is  no  objection  to  the  writ  that  it  enjoins  doing  that  for  the  omission 

of  which  an  indictment  lies,  ib. 
it  is  only  granted  for  public  persons,  ib, 
and  to  compel  performance  of  public  duties,  t6. 
form  of  the  writ,  1089. 

it  must  be  properly  directed,  ib, 

this  duty  cast  upon  person  applying  for  writ,  1090. 

it  must  contain  convenient  certainty  as  to  duty  to  be  performed,  ib, 

if  several  persons  have  been  removed  there  must  be  separate  writs,  ib, 

every  circumstance  requisite  to  show  party's  right  must  be  stated,  ib. 

it  must  be  granted  to  proceed  to  an  election  to  the  office,  1091. 

it  must  be  tested,  ib, 

number  of  days  between  teste  and  return,  ib. 

it  may  be  amended  at  any  time  before  return,  ib. 

it  cannot  be  superseded  after  return  is  out,  ib. 

an  exception  may  be  taken  to  writ  after  return,  if  before  peremptory 

mandamus  issues,  ib. 
the  return, 

must  be  made  by  person  to  whom  directed,  1092. 

must  be  positive  and  certain,  ib. 

form  of  return  where  it  is  to  restore  a  person  removed  from  office,  ib. 

different  kinds  of  oflfences  for  which  corporator  may  be  removed, 

1092,  3. 
nothing  presumed  for  or  against  return,  1094. 
roust  not  contain  inconsistent  causes,  ib. 
several  consistent  causes  may  be  returned,  t6. 

return  need  not  be  under  seal  of  corporation  nor  signed  by  mayor,  ib, 
of  the  remedy  where  no  return  made,  or  where  an  insufficient  or  false 

return,  1095. 
if  no  return  made,  an  attachment  is  granted,  ib, 
difiference  where  writ  issues  to  a  corporation  and  to  private  indi- 
viduals, ib. 
when  return  is  false,  an  action  on  the  case  lies,  ib, 
when  several  join  in  application  for  mandamus  all  may  join  in  the 

action  for  false  retiim,  1096. 
attachment  by  the  statute  of  Anne,  1096,  7* 

prosecutor  may  demur  to  the  return,  by  stat.  6  &  7  Vict.  c.  67 ;  1099* 
and  party  grieved  by  judgment  may  py  same  statute  have  a  writ  of 

error,  1100. 
no   action    shall  be   brought  for  anything   done  in   obedience  to 

peremptory  mandamus,  ib, 

3f2 
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MANOR : 

of  the  afipo'tiitroeiit  of  gamekeepers  by  lord  of  manor,  910,  1. 
See  Lord  or. 

MARKET  OVERT,  1355,  1360. 

MARRUGE : 

of  tbe  register  of,  12,  762. 

the  Fleet  books  are  not  evidence  of,  13. 

•tatntes  relating  to,  14,  15,  16. 

of  the  publication  of  banns  of,  16. 

of  the  consent  of  parties  to,  17. 

of  the  petition  to  the  chancellor  by  persons  desiroas  of,  ib. 

effect  of  marriage  in  an  improper  place,  18. 

of  marriage  in  district  chapels,  19- 

roles  as  to  marriage  in  registered  places  of  worship,  ib. 

of  marriages  abroad,  21. 

at  the  British  ambassador's  house  or  chapeU  22. 

of  an  officer  serving  abroad  by  chaplain  of  the  army,  23. 

of  members  of  the  royal  family,  22,  3. 

between  persons  within  the  prohibited  degrees,  19. 

proof  of  Jewish  marriage,  20. 

what  good  at  common  law,  13,  14. 

of  the  alterations  and  provisions  made  by  several  statutes,  14 — 22. 

evidence  as  to,  in  action  for  adultery,  1 2. 

provisions  of  statute  of  frauds  relating  to,  856. 

validity  of,  must  be  proved  by  law  of  the  country  where  it  is  solemnised,  760. 

revocation  of  will  by  marriage  and  birth  of  child,  892,  3. 

clause  in  new  act,  899> 

contract  in  restraint  of,  illegal,  59>  482,  3,  1419- 

MARKSMAN : 

signing  will  by,  879. 

MASTER  AND  SERVANT : 

of  actions  against  masters  for  wages,  1101. 

when  servant  has  performed  his  contract,  he  may  maintain  action 

against  master  for  breach  of  contract,  ib. 
form  of  action  will  depend  upon  contract,  ib. 
form  of  action  where  specialty,  ib. 
when  by  simple  contract,  ib. 

what  amounts  to  a  general  hiring  and  hiring  by  year,  1 102. 
when  servant  entitled  to  a  proportionate  part  of  his  salary,  ib. 
household   servant  discharged  without   reason    entitled    to   month^s 

wages,  ib. 
when  discharged  for  misconduct,  entitled  to  no  wages,  1102,  3. 
when  not  necessary  for  master  to  state  the  cause  of  dismissal,  1 103. 
where  servant  entitled  on  a  quantum  meruit,  ib. 
when  defendant  pleads  payment  of  money  into  court,  what  may  be 

given  in  evidence,  1104. 
of  liability  of  master  in  respect  of  servant's  contracts,  ib. 

when  servant  acts  under  express  authority  of  master,  ib, 

or  under  an  implied  authority,  ib, 

where  there  is  a  change  in  mode  of  dealing,  1 105. 

tradesman  has  nothing  to  do  with  private  agreement  between  master 

and  servant,  ib. 
under  what  circumstances  the  master  will  be  bound,  ib. 
if  master  deals  for  readv  money  he  is  not  bound  for  goods  that  do  not 

come  to  his  hands,  ib. 
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MASTER  Ax\D  SEKY AKT^continued. 

under  what  circumstances  master  is  liable  on  warranty  of  horse  by  his 

servant,  1106. 
of  liability  of  master  for  tortious  act  of  bis  servant,  ib, 

an  action  on  the  case  lies  against  master  for  injury  done  through  default 

of  his  servant  acting  in  his  employ,  ib. 
an  action  of  trespass  wiil  not  lie,  1107. 
where  aciiun  is  against  partners  as  masters,  plea  in  abatement  not 

allowed,  ib, 
where  servant  commits  ?i%inlful  trespass,  master  not  liable,  ib, 
when  master  liable  for  act  of  his  servant,  ib. 
where  servant  does  an  illegal  act  by  master's  command,  both  are 

liable,  ib. 
upon  what  liability  of  principal  for  acts  of  his  agents  is  founded, 

1108,9. 
how  liability  limited  by  civil  law,  1108. 
under  what  circumstances  relation  of  master  and  servant  arises,  1 109> 

1110. 
of  actions  by  masters  for  enticing  away  apprentices,  and  injuries  to  ser- 
vants, 1111. 
action  in  case  lies  for  enticing  away  apprentices,  ib. 
under  these  circumstances  master  may  waive  tort  and  sue  in  aasump- 

sit,  ib. 
master  may  maintain  an  action  for  false  imprisonment,  &c.,  of  his  ser- 
vant, 1112. 
of  action  for  seduction,  ib. 
as  to  nature  of  action,  ib. 

this  action  may  be  maintained  though  daughter  of  age,  1113. 
loss  of  service  must  be  alleged  in  the  declaration,  ib. 
relation  of  master  and  servant  must  exist,  ib. 
plea  of  "  not  guilty'*  under  new  rules,  admits  the  service,  1114. 
witness,  ib. 

daughter  or  servant  is  a  competent  witness,  ib. 

evidence  cf  daughter's  general  character  for  chastity  not  admissible, 

unless  evidence  brought  on  the  other  side  to  show  bad  character, 

1115. 
how  far  daughter  bound  to  answer  on  her  examination,  ib. 
evidence  of  daughter's  bad   character  only  goes  in  mitigation  of 

damages,  ib. 
money  cannot  be  paid  into  court,  ib. 
of  the  damages,  ib. 

liberal  damages  usually  given,  ib. 

wounded   feelings  of  parent   taken  into  consideration  in  assessing 

damages,  1116. 

MAYOR : 

mandamus  lies  to  admit  and  to  restore,  1079. 
statute  relating  to  the  election  of,  1080, 1. 
cases  on  it,  1082. 

MEMBERS  OF  PARLIAMENT: 

privilege  of,  in  speaking  defamatory  words,  1048,  n. 

bankruptcy  of,  226. 

wager  on  election  of,  illegal,  1418. 

MEMORANDUM : 

where  memorandum  indorsed  on  bond  taken  as  part  of  condition,  590. 
of  judgments,  794,  n. 
memorandum  in  policy,  948,  9. 
See  tit.  Insurance. 
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MERCHANT : 

clause  relating  to  merchant's  accounts  in  statute  of  limitations,  149. 
See  Factor. 
See  Account,  3. 

MESNE  PROFITS : 

action  for,  in  whose  name  it  may  he  brought,  774. 

action  is  local,  ib. 

of  the  evidence  after  judgment  u{>on  verdict  in  ejectment,  775. 

of  the  evidence  after  judgment  by  default,  775,  6. 

how  far  judgment  in  ejectment  is  conclusive  evidence  of  plaintiff's  title,  776. 

of  pleamng  the  statute  of  limitations,  ib, 

bankruptcy  and  insolvent  debtors'  act  no  bar  in  action  for,  ib. 

MESSUAGE : 

parcel  of  a  house  may  be  recovered  in  ejectment  by  name  of,  769. 

MINES : 

liability  of  partners  in,  1 137. 

damages  for  working  coal-mines,  1353,  1396. 

MINORITY : 
See  Infancy. 

MISREPRESENTATION : 

insurance,  997. 

action  for  fraudulent,  657. 

MISTAKE : 

of  fact,  money  paid  under,  82,  5. 
of  law,  82. 

MIXED  TITHES,  1292. 

not  within  stat.  2  &  3  Edw.  VI. ;   1296. 

MODUS : 

statute  2  &  3  Will.  IV.  c.   100,  for  shortening  time  in  claims  of  modus, 

1305. 
requisites  of,  1315. 
for  part  of  a  farm,  good,  ib. 

MONASTERIES : 

dissolution  of,  1302^  3. 

MONEY  HAD  AND  RECEIVED : 

action  for,  where  it  lies,  81. 

money  paid  by  mistake  of  facts,  recoverable,  82,  3,  5. 

aliter,  if  paid  by  mistake  of  law,  83,  4. 

without  consideration,  or  on  consideration  which  fails,  85. 

on  compulsion  of  legal  process,  82. 

extortea  by  duress  of  goods,  88. 

money  paid  under  contracts  prohibited  by  positive  statutes,  not  recoverable, 

89. 
where  both  parties  are  participes  criminis,  92. 
contracts  executed  and  executory,  93. 
where  the  law  has  provided  a  specific  remedy,  no  action  for  money  had  and 

received  will  lie,  96. 
unless  against  conscience  to  retain  it,  money  cannot  be  recovered  in  this 

action,  99. 
there  must  be  privity  of  contract  between  plaintiff  and  defendant,  101. 
consideration  for  the  action  must  be  money,  ib. 
See  Bankrupt. 
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MONEY  PAID : 

where  action  for,  lies,  76. 

when  party  having  paid  a  bill  or  note,  may  recover  of  the  other  parties, 
408,  9. 

MORAL  OBLIGATION : 

good  consideration  for  express  promise  to  pay,  52,  3,  &  n. 
does  not  raise  an  implied  promise  in  law,  54. 

MORE  OR  LESS : 

meaning  of,  164. 

MORTGAGE : 

mortgagee  may  maintain  ejectment,  699. 

what  proof  necessary  to  support  the  action,  761. 
where  court  will  stay  proceedings  on  payment  of  principal  and  costs, 
699,  n. 
where  mortgagee  may  distrain,  676. 
cannot  defend  as  landlord,  never  having  received  rent,  732. 
where  statute  of  limitations  will  not  bar,  1  Vict.  c.  28  ;  749>  750. 
suable  as  assignee,  513,  n. 

mortgagor  of  ship :   where  he  may  be  sued  on  his  persona]  covenant, 
though  bill  of  sale  void,  484. 
mortgage  of  ship  duly  registered,  not  affected  by  bankruptcy  of  mort- 
gagor, after  registration,  232. 
mortgage  of  trader  continuing  in  possession  void  as  agunst  creditors, 

233. 
mortgagor  in  possession  is  not  entitled  to  notice  to  quit,  719* 
sale  by,  auction  duty,  182. 

MUTUAL  ACCOUNTS : 

effect  of,  in  taking  a  case  out  of  statute  of  limitations,  149. 

MUTUAL  CREDIT : 

in  bankruptcy,  280,  1,  2. 

MUTUAL  DEBTS : 
may  be  set  off,  155. 

MUTUAL  PROMISE : 

when  an  action  may  be  maintained  on,  120. 
mutual  promise  to  marry,  plea  of  release,  142. 
See  tit.  Conditions  Prbcbdbnt. 

NAME: 

true,  as  to  marriage,  18. 

NECESSARIES : 

what  are  deemed  such  in  case  of  infant,  129,  30. 
in  case  of  wife,  291  >  2. 
See  Baron  and  Fbmb. 

NEGLIGENCE : 

of  attomies,  176. 
of  carriers,  422,  3. 
of  servants,  1106. 

NE  UNQUES : 

accouple  in  loyal  matrimonie,  plea  of,  316. 
bailiff,  4. 
receiver,  ib. 
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NEUTRALITY : 

person  residing  in  neutral  country  may  insure,  957. 
warranty  of  in  policy,  1006. 
See  Insurance. 

NEW  ASSIGNMENT  : 

where  necessary,  37>  n. 
where  not,  1338. 

NEW  RULES :  See  Table  in  Vol.  I.  zcv.,  after  Table  of  Statutes. 

NEWSPAPERS : 

statute  {Q  k7  Will.  IV.  c.  76,)  relating  to  printers  of,  1058. 
6  &  7  Vict.  c.  96,  relating  to  libels  in,  1053. 

NIL  DEBET: 

plea  of,  not  allowed  in  an^  action,  48  (c). 

but  see  exception,  where  it  is  given  by  statute,  1312. 

NIL  HABUIT  IN  TENEMENTIS : 

plea  of,  in  covenant,  538. 

lessee  by  indenture,  estopped  from  pleading  this  against  lessor,  538, 9. 

when  benefit  of  estoppel  passes  to  assignee  of  lessor,  539>  540. 

defendant  may  plead  that  lessor's  interest  has  determined,  541. 

plea  of,  when  aUowable  in  debt  for  rent  arrear,  628. 

cannot  be  pleaded  to  action  for  use  and  occupation,  t6. 

NOLLE  PROSEQUI : 

when  should  be  entered  before  judgment  in  the  action  of  assault  and 

battery,  38. 
when  costs  given  to  one  of  several  defendants  in  a  personal  action,  who  has 

a  nolle  prosequi  entered  as  to  him,  40. 

NON-ACCESS  : 

neither  husband  or  wife  competent  to  prove,  759. 

NON-ASSUMPSIT: 

limitation  of,  under  new  rules^  121. 

effect  of,  in  actions  on  express  contracts,  122. 

on  implied  contracts,  123. 
what  evidence  admissible  under,  123,  4. 
infra  sex  annos,  plea  of,  143. 

NON  CEPIT: 

plea  of,  in  replevin,  1202. 

NON-CLAIM  : 

in  what  cases  a  bar,  738,  9. 

NON  DETINET: 

plea  of,  665. 

NON  DIMISIT: 

good  plea  in  replevin,  1210. 

NON  EST  FACTUM : 

plea  of,  in  covenant,  541,  2. 
what  it  puts  in  issue,  544,  5. 

variance  on  the  record  may  be  amended  at  the  trial,  542,  3. 
what  is  a  variance,  545. 

what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt  on  bond, 
560. 
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NON  EST  FACrVM— continued, 

effect  of  pleading  this  defence  after  setting  out  bond  untruly,  560. 
a  verdict  on  plea  of,  by  executor,  is  an  admission  of  assets,  797* 

NON  INFREGIT  CONVENTIONEM : 

when  pleadable,  546,  6. 

NON-JOINDER: 

plea  in  abatement  for,  121. 

now  to  take  advantage  of  non-joinder  of  co-obligor  in  action  on  a  bond, 
565. 

NONSUIT : 

of  judgment  of  nonsuit  before  and  after  issue  joined  in  replevin,  1214. 

NON  TENUIT: 

when  issue  is  taken  on,  what  defendant  must  prove,  1210,  1. 

NOTE : 

of  bargain,  in  writing,  where  necessary,  868. 

NOTES : 

brokers',  bought  and  sold,  180,  n.,  870,  n.,  871,  n. 

NOTES.  PROMISSORY: 

definition,  400. 

common  law  doctrine  respecting  actions  on  promissory-notes,  how  altered 

by  Stat.  3  &  4  Ann.  c.  9 ;  Hf. 
what  notes  are  within  this  statute,  401. 
what  not,  402. 
banker^s  cash  notes,  406. 
of  the  consideration,  407. 

in  what  case  want  or  illegality  of  consideration  may  be  insisted  on,  408. 
stamp,  409. 
payment  of  note,  when  due,  must  be  demanded  within  a  reasonable  time, 

ib, 
days  of  grace,  409»  410. 
mode  of  computation,  410. 
notice  of  default  of  payment  by  maker  must  be  given  by  indorsee  to  prior 

indorsers,  ib, 
of  the  remedy  on  a  note  by  action  of  assumpsit,  412. 
what  may  be  pleaded,  ib. 

of  the  evidence  necessary  to  support  action  on  note,  ib, 
by  payee,  ib. 
indorsee,  ib. 

of  the  analogy  between  an  indorsed  note  and  a  bill,  414. 
debt  lies  on,  where  there  is  privity  of  contract,  554. 

NOT  GUILTY : 

"  by  statute,"  plea  of,  30,  929. 

effect  of  plea  of,  in  action  against  carriers,  433. 

NOTICE : 

to  principal,  notice  to  agents,  251,  826. 
of  action  against  officers,  97>  n.,  923. 
of  non-acceptance  of  bill,  352. 
of  non-payment,  379. 

where  notice  may  be  presumed,  ib, 
waiver  of  objection  for  want  of,  what  is,  357. 
of  auctioneers*  conditions,  653,  n.  (10). 
to  tenant  of  distress,  683. 
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subscribed  to  dedaratioii  in  ejectment,  726. 

br  tenint  to  landlord  of  deliverj  of  declaration  in  ejectment^  731,  2. 

01  the  notice  required  by  stat.  24  Geo.  II.  c.  44,  to  be  deliyered  to  J.  P. 

before  action  brought,  923. 
lequisitea  of  this  notice,  923,  4. 

what  notice  of  dissolution  of  partnership  is  required,  1 152,  3. 
notice  to  determine  composition,  1298,  9. 

NOnCE  TO  QUIT : 

notice  to  quit  given  by  landlord  under  4  Geo.  II.  c.  28,  s.  1 ;  6 1 9. 
notice  to  quit  given  by  tenant  under  11  Geo.  II.  c.  19,  8.  18  ;  622. 
on  tenancies  from  year  to  year,  half-a-year's  notice  to  quit  must  be  given, 

707. 
when  required,  ib, 

may  be  varied  by  express  agreement,  708. 
no  distinction  between  land  and  houses,  ib. 
how  the  notice  must  be  given  where  tenant  holds  over,  709. 
where  tenant  holds  under  a  void  agreement,  709,  710. 
where  tenant  enters  upon  the  different  parts  at  different  times,  710. 
requisites  of  notice,  710,  714. 
insufficient  notice,  idU  not  amount  to  surrender,  708. 
forms  of  notices  which  have  been  holden  good,  710, 1. 
need  not  be  directed,  712. 

what  shall  be  considered  as  evidence  of  tenant's  recdving  it,  713. 
waiver  of,  714,  5. 

cases  where  notice  to  quit  is  not  necessary,  718,  720. 
in  the  case  of  mortgages,  719* 

NUDUM  PACTUM : 

assumpsit  wiU  not  lie  on,  43. 

NUL  TIEL  RECORD : 

plea  of,  617. 

new  rule  concerning,  ib. 

NUNQUAM  INDEBITATUS: 
plea  of,  its  operation,  556,  7. 

NUSANCE : 

in  what  cases  an  action  may  be  maintained,  1118. 

weir  erected  in  a  public  river,  when  a  nusance,  839. 
for  a  nusance  to  habitation  or  land  of  another,  1118. 
erection  of  anything  offensive,  whereby  house  of  another  is  rendered 

useless  and  unfit  for  habitation,  ib. 
party  liable  for  conseqnences  of  his  own  neglect,  ib. 
mere  inconvenience,  not  sufficient  ground  for  this  action,  1119. 
a  reasonable  use  of  a  person's  right,  no  ground,  ib. 
a  nusance  to  a  public  highway  no  ground,  unless  there  is  special 

damage,  1120. 
what  is  sufficient  damage  to  sustain  the  action,  1121. 
where,  by  reason  of  an  erection,  the  light  and  air  are  prevented  oomiog 

to  the  party's  house,  1122. 
when  jury  entitled  to  presume  a  grant.  Sec,  ib, 
presumption  limited  by  stet.  2  &  3  Will.  IV.  c.  71 ;  ib. 
total  privation  of  light,  not  necessary  to  support  action,  1123. 
enjoyment  of  light  without  interruption  for  twenty  years,  establishes 

right  thereto,  when,  ib» 
as  to  right  to  water,  1124. 
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NUSANCE— con/fiiiKfrf. 

primiL  facie  proprietor  of  each  bank  of  stream,  has  right  to  half  land 
covered  by  stream,  1124. 

there  is  no  property  in  the  water,  ib, 

every  proprietor  has  an  ecjual  right  to  use  of  the  water  in  the  stream,  ib^ 

any  interference  with  this  right  must  either  be  by  grant  or  license,  or 
uninterrupted  use  for  twenty  years,  ib. 

as  to  mill-streams,  1125. 

no  distinction  in  law  between  natural  and  artificial  water-courses,  ib. 

the  law  with  regard  to  under-ground  springs,  ib. 

enactments  of  stat.  2  &  3  WUl.  IV.  c.  7l>  respecting  daiming  title  to 
ways,  water-courses,  &c.,  1126. 

meaning  of  enjoyment  "  as  of  right,"  1128. 

enjoyment  must  be  continuous,  ib. 

unity  of  possession  only  suspends  a  prescriptive  easement,  ib. 

unity  of  ownership  destroys  it,  t6. 

as  to  claiming  pews  in  churches,  11 29* 
by  and  agunst  whom  an  action  for  a  nusance  maybe  maintained,  ib, 

when  reversioner  mav  sue  as  well  as  tenant  in  possession,  ib. 

grantee  of  house  afiected  by  nusance,  may  maintain  an  action  after 
request  made,  1130. 

tenants  in  common  may  join  in  action,  ib. 

an  action  is  maintainable  as  well  for  continuing  as  for  erecting  a 
nusance,  ib, 
pleadings,  1131. 

as  to  statement  of  right  under  2  &  3  Will.  IV.  c.  71 ;  ib. 

effect  of  plea  of  "  not  guilty,"  1 1 32. 
evidence,  1133. 

nusance  must  be  shown  to  be  in  county  where  venue  is  laid,  ib. 

as  to  sufficiency  of  declaration,  ib. 

a  parol  license  executed  is  not  countermandable,  ib. 

secus,  while  it  remains  executory,  ib. 
costs, 

this  action  within  stat.  3  &  4  Vict.  c.  14$  38,  1133. 


o. 

OBLIGATION  ON  BOND : 

debt  on,  558. 

bond  from  party  replevying,  1189. 

OBLIGEE : 

release  by,  588—690. 

OBLIGOR: 

one  of  two  obligors  sued,  must  plead  in  abatement,  565. 
release  to,  590. 

OCCUPIER : 

deceased,  declarations  of,  admissible,  753. 

OFFICE : 

enjoyed  hj  bankrupt,  vests  in  assignees,  193. 

money  paid  for  sale  of  an  office  baud  consideration  for  a  bond,  573. 

stat.  against  sale  of  offices,  ib. 

what  offices  are  within  this  statute,  573,  5, 
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OFFlCEr-comtimued. 

bond  given  bj  officer  for  securing  all  the  profits  to  person  appointing,  is 
void,  573. 

OFFICER : 

officer  in  the  armj  may  justify  even  maihem  for  disobeying  orders,  flagrante 

bello,  34,  5. 
assompsit  does  not  lie  against  officer  for  recovery  of  duties  which  he  has 

paid  over,  but  otherwise  if  not  paid  over,  102. 
whether  excise  officer  is  entitled  to  a  month's  notice  before  action  brought, 

97,  n.  (43). 
where  peace-officer  may  justify  an  arrest,  935. 
of  justifications  by  officers,  how  pleaded,  30,  1,  930. 

OFFICIAL  ASSIGNEES : 
See  tit.  Bankruptcy. 

OPTION : 

of  determining  lease,  who  has,  464,  n.  (5). 

ORDER  AND  DISPOSITION : 

effect  of  bankrupt  having,  232.    See  Bankrupt. 

OUSTER  IN  QUO  WARRANTO : 
where  judgment  of,  admissible,  1180. 

OVERSEER: 

whether  promise  made  by  overseer  to  pay  for  cure  of  pauper  is  binding,  53, 

&  n.  (1 1),  54. 
liable  to  rehind  money  illegally  received  for  maintenance  of  bastard  child, 

though  he  has  paid  it  over  to  successor,  103,  4. 
churchwardens  and  overseers  to  hold  real  property,  701. 
entitled  to  demand  copy  of  warrant,  925,  n. 
where  trespass  will  not  lie  against,  for  distress  for  poor-rate,  1331. 

OWNER : 

reputed,  in  bankruptcy,  232. 

OWNERSHIP: 

of  soil  of  river,  835,  6. 

of  waste  adjoining  highway,  7^7,  1324. 

OYER: 

effect  of,  518,  n. 

OYSTERS : 

dredging  for,  where  illegal,  835. 

P. 
PARCELS : 

exceeding  the  value  of  10/.,  see  stat.  11  Geo.  IV.  &  1   Will.  IV.  c.  6S; 
420,  1,2. 

PARCENERS : 

ejectment  by,  723. 

must  join  in  an  avowry  for  rent  arrear,  1209. 

one  parcener  cannot  maintain  trover  against  companion,  1376. 

PARENT : 

may  justify  assault  in  defence  of  child,  31. 
may  chastise  his  child  moderately,  34. 
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PARENT— con/tniMfd. 

may  maintain  action  for  seduction  of  daughter,  1112. 

PARISH : 

parish  property,  in  whom  vested,  701,  2. 
officers,  liability  for  accident  to  casual  poor,  53,  n.,  54. 
what  overseer  may  give  in  evidence  smce  new  rules  under  general  issue, 
1334,  5. 

PARISH  REGISTERS: 

proof  of  baptism,  &c.,  762. 

PARLIAMENT: 

trader  having  privilege  of,  bankruptcy,  226,  7- 
parliamentary  papers,  publication  of,  104 7»  8. 
See  Bribery. 

PARSON : 

trading  by,  195. 

member  of  trading  company,  328. 

See  Tithes. 

PARTIAL  LOSS : 

nature  of,  983. 

evidence  of,  under  allegation  of  total  loss,  1024. 

PARTICULARS : 

of  demand,  in  assumpsit,  70 ;  in  debt,  557>  8. 

must  now  be  annexed  to  record,  71. 

of  payment,  1 36. 

of  set  off,  must  be  annexed  to  record,  157- 

of  sale,  auction,  188. 

PARTNERS : 

what  is  necessary  to  constitute  a  partnership,  1 134,  7>  8. 

a  communion  of  participation  of  profit  and  loss,  1134. 

the  shares  of  the  parties  must  be  joint,  though  not  necessary  to  be 
equal,  ib. 

must  be  joint,  both  in  the  purchase  and  also  in  the  future  sale,  ib, 

under  what  circumstances  the  presumption  of  law  is  in  favor  of  a 
partnership,  1136. 

where  a  party  is  held  out  to  world  as  a  partner,  ib, 

persons  may  be  partners  quoad  their  persons,  though  not  inter  se,  ib, 

as  to  the  liability  of  the  co-proprietors  of  a  stage-coach,  1138. 

an  agent  who  is  paid  by  a  proportion  of  the  profits  of  the  adventure,  is 
not  a  partner,  1139. 

an  agreement  to  carry  on  a  partnership  in  violation  of  an  act  of  par- 
liament, is  void,  ib, 

power  of  crown  to  grant  patents  to  trading  companies,  ib. 

recent  statutes  as  to  joint-stock  companies,  ib. 
how  far  the  acts  of  one  partner  are  binding  upon  his  co-partners,  1 140. 

partner  is  not  in  general  competent  to  execute  deeds  for  co-partners,  ib, 

hut  may  bind  them  by  simple  contract,  ib. 

as  by  bills  of  exchange  and  promissory  notes,  ib. 

one  partner  may  by  procuration  indorse  bills  for  the  firm,  1142. 

cannot  bind  the  others  by  a  submission  to  arbitration,  ib. 

when  one  partner  becomes  bankrupt,  the  solvent  partner  may  bon& 
fide,  for  valuable  consideration,  dispose  of  partnership  property,  ib, 

what  power  partner  becoming  bankrupt  has,  1143. 

as  to  liability  of  members  of  a  club,  ib, 

effect  of  judgment  by  one  of  two  joint  creditors,  1 144. 


PARTNERS— coBlMMiJ. 

ptymentio  one  of  tvo  partaere,  good,  1145, 
actions  by  and  BgainBt  partners,  1 MG. 
wbeti  all  partners  ihould  sue,  ^\^C,.  7. 

non-Joinder  of  ponners  ground  fur  iilea  in  abatement,  1 148. 
on  what  liability  of  partner*  depend*,  1119- 

non-joinder  of  a  secret  paTtner  cannot  be  pleaded  in  abatement,  H, 
aa  to  remedicii  Ifetween  partners, 

between  partnerB  no  aecaaot  can  be  taken  at  law,  ib. 
whether  partners  in  general,  or  for  s  particular  traoaactioo,  ib. 
one  partner  cannot  sue  his  co-partnere  For  work  nnd  labour,  I  ISO. 
what  constitutes  such  a  parlnershtp  as  prerenta  parties  suing  Mch 

other,  ii. 
under  what  ciicumstances  coach  proprietors  are  partners,  ii. 
where  two  partnerships  have  a  common  partner,  they  caacuit  ane  ona 

another,  ib. 
enactments  respecting  co-partnershipi  of  bankers,  I  ISl. 
evidence,  1153. 

aeU  cuhsequent  to  time  of  delivering  goods,  evidence  on  what  acconnl 

they  were  delivered,  ib. 
notice  of  dissolution  mnit  be  sent  to  all  who  had  dealing  with  the 

partnership,  ii. 
gaiette  not  sufficient  notice  «f  such  dissolution,  ib, 
it  is  sufficient  for  those  who  had  no  previous  dealings  with  firm,  A. 
bankers  ought  to  give  notice  by  circular  letter,  ih. 
effect  of  alteration  o(  the  name  in  cheque,  1 153. 
what  will  supi>ort  plea  of  partnership,  ib. 
when  pBTtnenhip  is   dissolved,  it  is  only  diaaolved  witli   res) 

things  future,  and  not  to  things  past,  ib, 

PART  PAYMENT: 


PARTY: 

assumpsit  cannot  be  maintained  by  person  who  is  ■  Blranger  to  com 

tion.  49. 
bringing  covenant  on  deed-poll  must  be  named  therein,  462,  544. 

PASSENGER : 

in  merchant  vessel,  L241. 
PASTURE: 

common  of,  436. 

converting  into  tillage,  where  additional  rent  recoverable  for,  467. 

PATRON : 

of  bonds  given  by  clerks  to  patrons,  578,  9. 

history  of  the  law  of,  ib. 

statutes  concerning,  581,  2. 
PAWN: 

where  trover  lies  by  and  against  pawnee,  1372, 3. 
PAWNBROKER: 

trover  lies  against,  for  goods  stolen,  1373. 
PAYEE : 

of  a  bill,  should  be  a  real  person,  339- 


the 

1 
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PAYMENT : 

by  bill,  74,  n. 

to  agent,  102. 

good  plea  in  assumpsit,  136. 

replication  to  plea  of,  140. 

where  several  demands,  party  paying,  may  apply  it  as  he  {leases,  at  Hme  qf 

payment,  137> 
particulars  of,  ib, 
appropriation  of,  137,  8. 

part  payment,  effect  of  as  to  stat.  of  limitations,  145,  8. 
pa3rment  by  stat.  4  Anne,  may  be  pleaded  to  debt  on  bond,  586. 
when  payment  at  the  day  may  be  pleaded  at  common  law,  ib, 
solvit  ad  diem,  ib. 
when  this  plea  is  applicable,  ib, 
solvit  post  diem,  587 ;  stat.  ib, 
statute  is  confined  to  absolute  payments,  ib, 
solvit  ad  diem,  or  solvit  post  diem,  not  to  be  pleaded  together,  ib, 
evidence  to  support  the  plea,  ib, 
stat.  3  &  4  Will.  IV.  c.  42,  s.  3,  588. 

payment  of  rent  at  a  particular  place,  a  defence  to  be  specially  pleaded,  472. 
of  a  small  sum  annually,  when  presumed  to  be  a  quit  rent,  758. 

PAYMENT  INTO  COURT: 

payment  into  court  cannot  be  made  in  action  for  adultery,  12. 

nor  in  an  action  for  assault  and  battery,  31. 

in  action  against  carriers,  433. 

payment  into  court — new  rules,  1 40. 

form  of  plea,  ib. 

effect  of,  under  the  indebitatus  counts,  ib, 

proceedings,  by  plaintiff  after,  by  R.  G.  T.  T.  1  Vict.,  141. 

PEACE  OFFICER: 

where  he  may  justify  arrest,  935. 

PEDIGREE : 

hearsay  evidence  admissible  as  to  pedigree,  763,  4. 
hence  declarations  of  members  of  famUy  are  evidence  as  to  pedigree,  763. 
See  Hearsay. 

husband  to  be  considered  as  member  of  wife's  family,  764. 
but  declarations  must  not  be  post  litem  motam,  ib, 
visitation-books  of  heralds,  evidence  of  pedigree,  762. 
probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to  repu- 
tation in  questions  of  pedigree,  814,  15. 

PENAL  STATUTES : 

rules  relating  to  actions  on,  628. 

limitation  of  actions  on,  629. 

the  form  of,  and  pleadings  in,  such  actions,  629>  631. 

PENALTY  : 

imposed  by  stat.  recoverable  in  action  of  debt,  552. 

in  debt  on  bond,  the  penalty  is  the  debt,  both  in  law  and  equity,  558. 

effect  of  penalty,  in  money  payable  by  instalment,  559. 

infancy  may  be  pleaded  to  bond  with  penalty,  585. 

so  to  bond  with  penalty  conditioned  for  payment  of  interest,  ib, 

PENDENTE  LITE : 

administration,  790. 


muit  be  pleaded  in  tennt  of  coTeoaDt,  547. 
PERILS  : 


PERJURY : 

II  conrictei]  of,  incompeteDt  u-itneMM,  SB4. 


PERMISSION  : 

occupation  by,  where  no  defence,  757. 
PETITIONING  CREDITOR'S  DEBT,  237. 

See  tit.  Bankrupt. 
PEW: 

case  lie*  for  disturbance  of  aeat  in,  when.  1 129. 

annexed  to  hnuse  by  faculty  or  pretcripdon,  «&. 

how  prCBUinptioQ  oi  preecnptive  right  to  pew  maj  be  Tebutto 

exlra-parnchial  peraoos  cannot  claim,  ib. 

rif[ht  tn  Bit  in  maf  be  apportioned,  ib. 

tretpasa  will  aot  Ue  for  eatering  into,  1323,  n.  (1). 
PICTURES  r 

warranty  of,  648. 

libel  by,  1045. 
PILOT : 

neceaaity  of  having,  1013. 

statutes  relating  to,  1016,  n. 
PISCARY: 

See  FisHRBY. 
PLAINT: 

pruceedinga  in  replevin  by,  1 187. 
PLEADINGS: 

in  account,  4. 
before  auditors,  5,  6. 

in  adultery.  1 1. 
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PLEADINGS--coiih'fitf«</. 

illegal  purpose,  537. 

infancy,  ib, 

Stat,  of  limitations,  538. 

nil  habuit  in  tenementis,  ib. 

non  est  factum,  541,  544. 

non  infregit  conventionero,  545. 

payment  into  court,  546. 

performance,  546,  7- 

release,  547< 

setoff,  548. 

in  debt  on  bond,  560. 

on  bail-bond,  601. 

on  bond  of  ancestor  against  heir,  610. 

riens  per  descent,  ib. 

for  rent,  625. 
in  actions  founded  on  penal  statutes,  631. 
in  detinue, 

non  detinet,  664. 
in  ejectment,  737* 
by  executors, 

executors  may  plead  same  plea  that  testator  might,  809. 

plene  administravit,  outstanding  judgment,  or  bond — ^how  pleaded, 
809,  810. 

executor  may  plead  outstanding  judgment,  recovered'in  debt  on  simple 
contract,  811. 

several  administrators  may  plead  outstanding  judgment  recovered 
against  one,  ib. 

of  the  replication  to  plea  on  outstanding  judgment,  how  pleaded,  ib. 

in  the  case  of  the  statute  of  limitations,  as  against  executor,  the 
six  years  are  computed  from  the  time  when  action  first  accmed 
to  testator,  812. 

how  computed  in  case  of  administration,  ib. 

difference  between  executor  and  administrator  in  setting  forth  a  right 
of  retainer,  813. 
in  quo  warranto, 

statute  of  limitations,  &c.,  1177. 
in  replevin, 

m  abatement — cepit  in  alio  loco,  may  conclude  with  prayer  of  judg- 
ment that  count  may  be  quashed,  1201. 

of  the  general  issue,  non  cepit,  1202. 

of  avowries  for  damage  feasant,  1204. 

pleas  in  bar,  1205. 

for  rent  arrear,  1210. 

tender  of  arrears,  1212. 

property,  ib. 

statute  of  limitations,  1213. 

set-off,  ib. 
in  slander, 

general  issue,  1265. 

statute  of  limitations,  1266. 
in  action  on  stat.  for  not  setting  forth  tithes,  1312. 

nil  debet,  1312;  statute  of  limitations,  1313. 
in  trespass, 

general  issue,  1334, 

accord  and  satisfaction,  1336. 

libenim  tenementum,  1337* 

estoppel,  1339. 

VOL.  II.  3  G 
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PLEADINGS— con/fiiiicd. 

license,  1340. 

process,  1343. 

right  of  commoD,  1344. 

action  on  the  case,  for  disturbance  of  a  right  of  eommoDp  443. 

for  surcharge  by  commoner,  444. 

different  rights  of  common  may  be  pleaded  446. 
R.  G.  H.  T.  4  Will.  IV.,  as  to  actions  of  trespass,  q.  c  f.,  wkue  de- 
fendant pleads  right  of  common,  449. 

Stat.  2  &  3  Will.  IV.  c.  71»  s.  5,  how  the  enjoyment  as  oi  light  of 
conmion  should  be  alleged,  ib. 

right  of  way,  1344 — 1350. 

tender  of  amends,  1350. 
in  troTer, 

general  issue  (new  rules)  and  statute  of  limitations,  1380,  2. 

lien  of  defendant,  1382 — 1390. 
in  action  for  use  and  occupatioo, 

defendant  cannot  plead  nil  habuit  in  tenementis,  1405,  6. 

PLEDGES  : 

at  common  law  and  by  statute  in  replevin,  1189* 

PLENE  ADMINISTRAVrr : 
plea  of,  809. 
on  issue  joined  on  plea  of  the  amount  of  the  stamps  on  the  probate, 

admissible  in  evidence,  to  show  amount  of  assets,  814. 
a  retainer  may  be  given  in  evidence  under,  815. 
debts  of  a  higher  nature  subsisting,  cannot,  ib, 
plea  of  plene  administravit  et  issint  riens  inter  mains,  ib. 
la  case  against  executor  upon  plena  administravit,  what  plaintiff  must 

nrove,  w. 
juogment  under  plea  of,  ib, 

POLICY : 

actions  cannot  be  maintained  on  contracts  which  violate  public  policy,  56,  r» 

1418. 
of  insurance,  nature  of,  939. 
is  a  simple  contract,  940. 
may  be  altered  by  consent,  ib, 
how  to  be  construed,  955. 
of  the  different  kinds  of  policies,  940. 
of  the  essential  parts  of  a  policy,  941. 
Set  Insurance.  » 

POLL: 

copy  of  poll,  admissible,  639. 

PONE: 

writ  of,  107. 

POOR-RATE : 

replevin  does  not  lie  for  distress  under,  where  matter  of  appeal,  1185,  n.  (1). 

but  does,  where  rate  has  not  been  duly  published,  1186. 

by  Stat.  17  Geo.  II.  c.  38,  party  distraining  for  poor-rate  is  not  to  be 
deemed  a  trespasser  ab  initio,  for  any  irregularity  in  warrant  of  appoint- 
ment, of  distress,  or  in  the  rate,  688. 

beasts  of  the  plough  are  distrainable  for,  672,  n.  (6). 

POSSESSION : 

justification  in  defence  of,  32. 

necessity  of  right  of,  in  ejectment,  693. 

is  good,  against  all  who  cannot  show  a  good  title,  695. 
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POSSESSION— con/fiitttfrf. 

tortious  possession  sufficient  to  maintain  trespass,  1825. 

right  of  possession  must  concur  with  right  of  pyropext7«  in  oi^der  tOt  main- 
tain trover,  1364. 

hat  right  of  possession  is  sufficient,  without  having  had  actual  poesesslon, 
1365. 

party  cannot  maintain  ejectment  without  having  been  in  potasfaion,  or 
clothed  with  right  of  possession,  at  time  of  ouster,  693. 

how  to  proceed  in  ejectment,  upon  a  vacant  possession,  735. 

what  shall  he  deemed  vacant,  736. 

uninterrupted  adverse  possession  for  twenty  years  will  bar  ejectment;  742. 

under  lease,  for  one  year,  sufficient,  758. 

permissive  occupation,  no  bar,  757* 

necessary,  to  give  validity  to  lien,  1383. 

unitvof,  436,  1128. 

of  chattels,  where  not  proof  of  ownership,  1372,  3. 

POST  LITEM  MOTAM : 

declarations  not  to  be  received,  764. 

POUND-BREAGH : 

action  lies  for,  685. 

a  pound-keeper  not  answerable  for  illegal  impounding,  ib, 

penalty  for  releasing  cattle  impounded,  686. 

POWER : 

execution  of,  by  assignees  of  bankrupt,  194. 
appointment  by  will,  in  exercise  of,  898. 

PRECEPT : 

not  necesaary  to  show  return,  638. 

immaterial  variance  between  precept  alleged  and  proved,  639* 

PREDIAL  TITHES  : 

description  of,  1296. 

PREFERENCE : 

voluntary,  210. 

fraudulent,  what  amounts  to,  210, 1,  2. 

PREMIUM : 

where  assured  is  entitled  to  a  return  of,  1028. 

PRESCRIPTION: 

2  &  3  Will.  IV.  c.  71,  for  shortening  time  of,  445,  1122,  3. 

prescriptive  right  of  common  is  suspended  only,  by  taldng  a  lease  of  the 

land  for  years,  436 :  see  1128. 
common  appendant  ought  not  to  be  claimed  by  prescription,  437«n. 
prescription  for  common  for  cattle  levant  and  couchant  on  messuage,  cum 
pertinentiis,  is  good,  439. 
but  not  if  messuage  has  not  land  or  curtilage  belonging  to  it,  ib. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  another's  soil,  1207* 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1 348. 

PRESUMPTION 

of  payment,  as  to  bond,  587. 

of  surrender  of  satisfied  terms,  694,  n.  (6),  695. 

of  death,  where,  762. 

3g2 
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of  kmof  diip,96l. 

vheBS0liUowed,8tat.2&3Wm.  IV.  c.  71,8.6;    1122,3. 

rtlNCIPAL: 

■otke  to»  notice  to  agents,  251,  826. 

mhukL  action  mntt  be  brooght  against,  and  where  against  agent,  S9,  d. 

RIOEITT: 

of  £KtB  on  same  day,  when  it  may  be  inquired  into,  215,  6. 

PUSON: 

hnng  in  by  trader,  act  of  bankruptcy,  216,  287. 

rtnriLEGED  communications,  1255, 1265,  6. 
FinmT: 

plaintiff  and  defendant,  necessary  to  sustain  assumpsit,  101. 
parties  to  bill  of  exchange,  554. 

win  not  lie  where  imprisonment  is  merely  in  consequence  of  taking 
a  diip  as  priie,  918. 

FUZE  COUBTS: 

cfct  of  sentence  of  fmeign,  1007- 

it  is  cvideBoe  of  ftcts  inducing  the  condemnation,  1009. 

BOS  oMidusife  as  to  premises  which  led  to  the  conclusion,  1010. 

PtOBATE: 

fcsk  probate  granted,  where  one  of  two  executors  becomes  lunatic,  790. 

witst  executor  may  do  before  porobate,  783. 

prbbsKe  unrepealed  cannot  be  impeached  in  temporal  courts,  785. 

k^  eridence  of  will  of  personalty,  814. 

cxsL^ilincation  of,  when  allowed,  t^. 

x»DC  tamis^ble  to  prove  declaration  of  testator  as  to  reputation  in  questions 

«  redigree,  S14,  5. 
ic^«  be  pn>iuced,  when,  753,  814. 
^ber  not  produced,  what  evidence  held  sufficient,  753,  4. 
execcUT  before  probate  has  an  insurable  interest  in  a  ship,  1022. 

PROCESS : 

^;2S£:SrAUon  under,  33. 

'of  ihe  di^ervnce  between  justification  under  process  by  party  to  the  cause, 

or  r.nin*rer,  and  officer  executing  process,  930,  1. 
£nil.  n^-'t  necessary  to  allege  it  returned,  but  secus  as  to  mesne,  930,  n. 
c«  -.nffricvf  courts,  justification  under,  931. 
OS  fc^>fijni  court,  932,  3. 

c^xvi^ii  :o  .'.escribe  party  against  whom  it  is  issued,  933. 
w^ere  officer  may  justify  breaking  open  doors  for  execution  of  process, 

FROCUVMATIONS: 

of  nr.e,  how  proved,  741. 

PROFERT : 

pljiintif.  in  covenant,  must  make  profert,  518. 

Qe«d  not  be  made  of  an  instrument  to  which  the  party  is  not  entitled,  ib. 

when  profert  is  made,  defendant  may  crave  oyer,  ib. 

and  the  deed  must  be  produced,  518,  n. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or  accident,  518,  n.. 

1347. 
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80  where  deed  has  heen  destroyed  hy  fire,  518,  d. 

where  profert  is  made  in  declaration,  deed  must  be  produced,  ib. 

of  deed,  where  necessary,  1347. 

of  assignment  of  bail  bond,  not  necessary,  600. 

PROMISE : 

See  Assumpsit. 

PROMISSORY  NOTE:  See  Notes,  Promissory. 
PROOF  OF  DEBTS : 

in  bankruptcy,  269. 

PROPERTY : 

personal,  how  distributed.  793,  4,  5. 

in  bills  of  exchange,  passes  with  the  bills,  1372. 

in  exchequer  bill,  passes  by  delivery,  ib, 

where  not  altered,  by  sale  of  goods,  1373. 

in  title-deeds,  in  whom  vested,  1374. 

no  property,  plea  of,  its  meaning,  1381. 

of  claiming  property,  writ  de  proprietate  probanda,  1195. 

absolute  or  special,  necessary  to  maintain  replevin,  1197. 

or  detinue,  662. 

so  to  maintain  trover,  1354. 

nature  of,  absolute,  i6. 

right  of,  must  be  complete  to  maintain  trover,  1360. 

special,  defined,  1197>  n.,  1362. 

cases  illustrating  the  nature  of,  1362,  3. 

where  vests  in  purchaser,  427,  8,  1358,  9* 

where  vested  by  delivery,  663. 

where  divested  by  illegd  importation,  ib, 

temporary,  where  sufficient  to  maintain  trover,  1363,  4. 

of  parish  property,  701,  2. 

PROTEST : 

statutes  relating  to,  381. 

evidence  of,  where  required,  396,  7* 

where  copy  of  protest  of  foreign  bill  need  not  be  sent,  380, 1. 

PROVISO : 

defendant  must  set  forth  proviso  in  deed  operating  in  his  favour,  519. 
saving  proviso  may  be  given  in  evidence  on  general  issue  in  action  on  penal 

statutes,  631. 
what  will  amount  to  a  forfeiture  of  a  lease  containing  proviso  against 

alienation,  494,  5. 

PUFFING : 

vitiates  a  sale  by  auction,  181. 

PUIS  DARREIN  CONTINUANCE : 

when  a  release  may  be  pleaded  in  bar  as  a  plea  of,  141,  2. 
executor  may  plead,  what,  811. 

PURCHASE : 

deposit  paid  on,  where  interest  recoverable,  185.. 

where  not,  ib. 
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Q. 
QUAKERS: 

marriage,  20. 

of  recorermg  tithe  against,  1294. 

QUARE  IMPEDIT: 

ezecator  of  patron  of  a  living  may  maintain,  when,  800. 

QUANTUM  MERUIT: 

where  this  count  may  be  rendered  available,  73,  n. 

QUE  ESTATE: 

definition  of,  1348. 

QUIET  ENJOYMENT: 

covenant  for  quiet   enjoyment  does  not  extend  to  tortious   eatriea  by 

strangers,  488,  9,  492. 
how  the  declaration  must  be  framed  for  bnsach  of  soeh  covenant,  489. 
in  what  manner  the  averment  of  title  in  party evicthig- oaght  to bamade, 

489,  490,  1,  490,  n.  (29). 
and  in  what  cases,  491. 

a  claim  of  title  in  person  entering,  sufficient,  491  >  2. 
having  no  title,  a  breach  of  this  covenant,  493. 
covenant  a^rainst  eviction  by  default  of  covenantor,  ib. 
payment  of  rent  not  a  condition  precedent,  ib, 

QUIT-RENT : 

presumption  of  payment  of  small  sun  beingi  758. 

QUOD  COMPUTET: 
judgment  of,  4,  5. 

QUO  WARRANTO : 

of  its  origin  and  nature,  and  statutes  relating  thereto,  1155. 

ancient  writ  of  quo  warranto  was  in  nature  of  a  writ  of  right,  1 156. 

an  information  in  nature  of  a  auo  warranto  now  adopted,  ib, 

this  remedy  limited  to  cases  wnere  old  writ  would  have  applied,  ib. 

a  recognizance  to  be  taken  from  the  prosecutor  to  the  defendant,  ib. 

usual  remedy  for  usurpation  of  offices  and  franchises  in  corpontioni, 
1157. 

necessary  to  have  leave  of  the  court  before  filing  information,  1158. 

against  whom  it  lies,  ib, 

it  lies  against  party  claiming  to  act  as  guardian  of  poor,  ib. 
against  persons  claiming  to  act  as  a  corporation,  ib, 

to  what  parties  stat.  9  Anne,  c.  20,  applies,  ib, 

information  lies  against  party  for  holding  market,  1159. 

must  be  exhibited  by  attorney-general,  1158, 9. 

proceedings  against  corporation  of  London  in  time  of  Car.  II. ;  1 160, 1. 
in  what  cases  the  court  will  grant  an  information,  ll6l. 

if  it  is  an  office  which  concerns  the  public,  1162. 

there  must  be  a  user  as  well  as  a  claim' of  franchise,  ib. 

what  shall  amount  to  user,  ib. 

under  municipal  corporation  act  the  person  must  be  in  office  de  facto, 
1162. 

objections  to  title  of  defendant  must  be  specified  in  the  rule  to  show 
cause,  1163. 

on  moving  for  information,  an  affidavit  must  be  produced,  ib. 

under  what  circumstances  courts  will  not  permit  one  corporator  to 
object  to  the  title  of  another,  ib. 
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he  who  has  concurred  in  indadnf  apenon  to  exeroke  an  office  cannot 

be  relator,  1164. 
but  he  who  cannot  be  a  relator  may  make  the  necessary  afiBdavit,  ib. 
election  under  presidency  of  bad  mayor  or  other  person,  not  to  be 

questioned,  1165. 
test  and  corporation  acts,  ib. 
now  partially  repealed,  1166. 
effect  of  voting  for  an  ineligible  candidate;,  ib, 
if  before  notice  of  the  ineligibility,  1 167. 
of  the  limitation  of  time  for  granting  an  information,  t^. 
limited  to  six  years,  ib, 
how  this  time  to  be  reckoned,  ib. 
application  must  be  made  within  twelve  calendar  months,  in  case  of 

mayor,  alderman,  &c.,  1167«  8. 
enactments  in  6  &  7  Vict.  c.  89 ;  t^. 
of  the  construction  of  charters,  and  effect  of  new  charter,  1169* 
contemporaneous  usage  applied  to  construction  of  charters,  ib, 
where  old  corporation  incorporated  by  new  name,  they  retain  their 

privileges,  ib, 
new  charter  granted  during  existence   of  prior  charter,  is  v<nd  ab 

initio,  ib, 
corporation  cannot  accept  part  of  a  charter,  1170. 
effect  of  municipal  corporation  act  upon  corporations,  ib, 
crown  cannot  compel  corporation  to  accept  a  new  charter,  ib, 
necessity  of  enrolment  of  surrender  of  ola  charter,  ib, 
as  to  granting  a  mandamus  to  fill  vacancies,  1171. 
where  charter  is  silent  as  to  mode  of  continumg  corporation,  it  has  a 

right  of  necessity  to  continue  itself,  ib, 
title  to  be  enrolled  a  burgess,  1172. 
when  municipal  corporation  must  contract  under  the  common  seal,  70 

1172. 
effect  of  mayor,  &c.  becoming  bankrupt,  ib, 
or  being  absent,  ib, 

person  interested  in  corporation  contract  incapable  of  being  a  coun- 
cillor or  alderman,  ib, 
meaning  of  word  *'  contract,"  ib, 
by-laws, 

every  corporation  has  power  to  make  by-laws,  1173. 

what  by-laws  may  be  made,  ib, 

what  is  necessary  to  give  validity  to  corporate  acts,  1173,  4. 

absolutely  necessary  that  all  who  have  a  right  to  be  present  should  be 

sununoned,  1174. 
by-law  must  be  consistent  with  the  charter,  1175. 
by-law  cannot  explsdn  a  doubtful  charter,  1176. 
sixty  years'  usage  considered  evidence  of  a  by-law,  1 177* 
of  the  inspection  of  the  records  of  the  corporation,  ib, 
of  the  pleadings,  ib, 

defendant  can  only  plead  to  justify  or  disclaim,  ib, 

cannot  plead  that  he  did  not  usurp,  1178. 

defendant  may  plead  that  six  years  have  elapsed  since  he  was  admitted 

into  the  omce,  ib, 
prosecutor  may  reply  a  forfeiture.  Sec,  within  six  years,  t^. 
where  plea  contains  several  facts,  form  of  replication,  ib, 
evidence,  1179. 

corporation  books  when  admissible,  ib* 

examined  copies  may  also  be  given  in  evidence,  ib, 

entry  not  evidence  for  corporation,  unless  it  be  of  a  pnUie  nature,  ib, 

when  deed  of  a  corporation  may  be  given  in  evidence,  t6. 
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how  to  proTG  aeal  of  corporation,  1179- 
a  regular  oeage  for  twentf  years,  evidence  of  immemoriB]  ravtom,  •!. 
JgilRineat  of  ouster,  evidence,  IISO,  1. 

efl'ect  of  insertionof  nameof  town  in  schedule  (A.)  of  municipa]  acdllSI. 
judgment,  ib. 

judxraent  of  ouater  and  relator's  costs  maybe  given  under  the  ttatnt^ 

I1S2. 
court  \riU  grant  a  new  trial  in  case  of  an  information  in  nature  of  qno 

nlaior's  costs  can  only  be  recovered  when  case  is  witliin  atat,  0  Ann*, 
c.  20  i  ib. 

R. 
RAILWAY  COMPANY: 

liability  of,  on  acceptance  of  parcel  to  carry,  41S. 
BE^VDINESS  AND  WILLINGNESS  :  See  (."(.  CotrCDSRiNT  Acts. 
REAL  ACTIONS : 

abolished,  with  evceptioos,  692,  a.  (1). 
HE-ASSURAXCE,  loig. 
REASONABLE  TIME: 

as  to  notice  of  dishonour  of  bill  OT  note,  356, ; 
ahandonment,  97 4>  &■ 
RECAPTURE • 
of  ship,  963. 
RECEIPT: 

legal  effect  of.  66.  IMS. 

not  conclusive  evidence  that  party  signing  it  has  actually  recetved  the 

money,  s6. 
receipt  of  rent  is  evidence  of  subiiating  tenancy,  709. 
RECEIVER : 

bow  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  ia  an  agent  within  slat.  4  Geo.  II. 

c.  28,  ana  may  give  tenant  notice  to  deliver  up  poasesuon,  620,  n.,  714. 
where  land  ia  in  posgegaion  of  receiver,  ejectment  must  be  brought  with 
leave  of  the  Court  of  Chancery,  706. 
RECITAL: 

when  conclusive  in  a  deed,  1340. 
when  it  acts  as  an  estoppel,  ib. 
RECOGNIZANCE: 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by  executor, 

795,  &:  n.  (20). 
recognizance  not  enrolled  is  considered  as  a  bond,  ib. 
RECORD : 

debt  ties  upon  record,  552. 

of  the  pUaof  nul  tiel  record,  617. 

bow  tried,  ib. 

of  the  replication  of  nul  tiel  record,  602. 

how  it  must  conclude,  ib. 

of  judgment  thereon,  ib. 

where  record  inter  alios  ia  evidence,  IISO. 
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RECTORY : 

in  ejectment  for  rectory,  what  must  be  proved,  761. 

RE-ENTRY : 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  733. 
when  dispensed  with  in  ejectment,  ib. 

REGISTER: 

register,  evidence  of  a  marria|re,  13,  762. 

omission  in  entry  will  not  aflSct  validity  of  marriage,  13. 

non-parochial  registers,  when  evidence,  ib, 

register,  or  examined  copy,  is  evidence  to  prove  christenings,  marriages,  or 

burials,  762. 
not  evidence  to  prove  place  of  birth,  ib, 
registration  of  marriage,  statutes  concerning,  20. 
register  of  merchant  seamen,  statute  concerning,  1242, 5. 

REGISTRY : 

what  proof  necessarv  in  trover  for  certificate  of  ship's  registry,  1391. 

what  ships  are  entitled  to  be  registered,  1226. 

where  shin  ceases  to  enjoy  privileges  of  British  ship,  1227. 

who  may  be  registered  as  owners,  1228. 

at  what  place  ships  shall  be  registered,  1229* 

of  the  requisites  of  the  certificate,  1229>  1230. 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  1 230. 

of  the  transfer  by  bill  of  sale,  1232. 

when  and  how  registry  de  novo  is  to  be  made,  1237* 

what  is  required  upon  change  of  master,  1239* 

penalty  for  detention  of  certificate,  1240. 

evidence  of  books  of  rep^istry,  1241. 

lien  by  reason  of  deposit  of,  1388 

RELATOR : 

who  may  be,  1163. 
new  rule  concerning,  ib, 

RELEASE : 

replication  to  plea  of,  141. 

plea  of,  to  action  for  breach  of  promise  of  marriage,  142. 

plea  of  release  puis  darrein  continuance,  141. 

of  the  plea  of  release  to  debt  on  bond,  588. 

fraud  may  be  replied,  588,  n. 

release  by  one  of  several  obligees  will  bind  all,  588. 

so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the  others,  ib, 

whether  such  release  be  by  deed  or  operation  of  law,  ib, 

effect  of  obligee  making  obligor  his  executor,  588,  9* 

if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law,  589* 

covenant  not  to  sue  will  operate  as  a  release  by  construction  only,  ib, 

covenant  not  to  sue  must  be  perpetual,  in  order  to  enure  as  a  release,  590. 

covenant  not  to  sue  by  one  ot  plaintiff's  partners,  effect  of,  id. 

release  of  all  actions  will  not  discharge  covenant  before  breach,  547. 

when  release  must  be  by  deed,  ib, 

release  by  discharge  under  insolvent  act,  ib, 

RELIGION : 

of  witness,  883,  4. 

REMAINDER-MAN : 

effect  of  acceptance  of  rent  by,  717* 


KtOtflUt, 


pmniMi  detttojti  by  &re,  4~0,  I,  498,  s.,  Itoz. 
at  for  rent  airear, 
bf  triuMH  and  affsinst  whom  it  taaj  be  brought,  C I  e,  g. 
lies  It  coamoD  Uir  on  leaM  for  nan  or  tit  will,  6X8. 
lies  by  itatute  on  lease  for  life,  uoiigfa  Hfa  ia  cootiiimBf;  H. 
Het  by  statute,  by  eiecntor  of  perton  leUed  of  reot'afTrice,  &K,  imim 

tail  or  for  life,  ib. 
against  whom  the  aetiiin  moat  be  bromht,  6 1 9. 
lessee  for  years,  baring  assigned  temi,  may  too  for  rent  rvaerwd.  ii. 
tenant  wilfully  holding  over,  after  notice  by  landlntxl,  id. 
tion  of  dcbi  for  double  value  may  be  broogbt  by  una  tenau  in  eom. 
mon  without  companiijn,  fiio. 

is  action  may  be  brought  after  a  reMn^ery  in  ejeeuicnt,  A. 
I   tenant  not  delivering  up  poMeaaion  after  ne  baa  gireB  notic 

623. 

'   of  ilecbring  in  debt  for  use  anil  occupation,  634,  1405. 
Ibrm  of  (Icclaration,  G-24,  5. 
pleadings  where  demise  la  by  deed,  635. 
of  tbe  pleadings  ia  debt  for  rent  amar,  623,  3. 
long  payment  of  a  small  rent,  preatunptioii  froio,  7bS. 
acceptance  of  by  remainder'tnan,  effect  of.  717- 

receipt  for  rent  up  tocertainday.eriileaeaof  otmmmceaicsrtaftcnaiMT'.TlS. 
rent-charge, 

e  of,  may  distrain  goods  of  a  smBger,6*0. 
IS  for,  on  landa  is  diSerenl  counties,  679. 

on  lands  in  poaaeaaion  of  many  ttsmnta,  ih, 
rved  by  parol  is  in  equal  degree  with  bond  debt  in  tba  adminiaira- 
■  eiitQMa  l>y  executors,  795,  o. 
rREsa — Landlord  and  Txxan-t — Noricx  to  Qcrr. 


s; 


icident,  469,470,  471,497,8;  or  by 


3B  a  corenant  for  not  repnriag,  500. 
repairing  in  Ume  of  anceator,  ^. 
neylaid  out  in  repairs,  where  bad,  613. 
repair,  718. 


covenanl  lo  repair.  457.718. 

its  elfect  on  lessee  and  lesaor,  497,  8 
binds,  though  damage  caused  by  ai 
misconduct  of  thiril  parties,  498. 
what  satisfies  the  covenant,  498,  9- 
old  premises,  499. 
heir,  though  not  named,  may  su 
heir  may  recover  damages  for  n 
plea  by  heir  claiming  lo  retain  n 
what  is  waiver  of  forfeiture,  i 
REPLEVIN  : 

in  what  cases  a  replevin  may  be  maintained,  119S. 
definition  of  a  replevin,  ib. 
lies  only  for  goods  and  chattels,  1186. 
cannot  be  maintained  for  tbinga  affixed  to  tiie  freehold,  ib. 
of  the  proceeding!  in  replevin  at  common  law,  and  the  akeiattoiia  made 
therein  by  statute,  1187. 
how  proceedings  commenced  at  common  law,  ib. 
of  the  duty  of  the  sheriff  in  the  execution  of  replerio,  1189. 
See  til.  Sheripp. 
both  avowant  and  person  making  cognizance  may  take  an  aasignment, 

1190. 
form  of  declaration  on 

under  what  circumstances  bond  will  be  considered  forfeited,  1191. 


replevin  bond,  ib. 
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breach  in  the  declaration  ought  to  pursue  the  condition  of  the  bend, 
1192. 

liability  of  sureties,  1192^  3. 

when  discharged,  ib. 
of  claiming  property,  writ  de  proprietate  proband^,  1195. 

mode  of  proceeding  in  such  cases,  ib. 
of  the  i)rocess  for  removing  the  cause  out  of  the  inferior  courti,  ib, 

writ  of  pone  at  common  law,  ib, 

writ  of  pone  under  stat.  West.  2. ;  1196. 

writ  of  recordari  facias  loquelam,  ib, 

effect  of  delivery  of  re.  fa.  lo.  to  clerk  of  county  court,  1197 > 

writ  of  accedas  ad  curiam,  ib, 

species  of  re.  fa.  lo.  where  plaint  is  in  the  lord's  court,  t>.- 
by  whom  a  replevin  may  be  maintained,  U>, 

plaintiff  must  have  either  an  absolute  or  special  property  in  the  goods,  §6. 

who  to  sue  where  goods  of  feme  sole  taken,  and  she  marries,  ib, 

if  goods  of  feme  covert  taken,  ib. 

executors  may  maintain  replevin,  1198. 

parties  having  a  joint  interest  may  join  in  replevin,  ib, 
of  the  declaration,  ib, 

venue  is  local,  ib, 

locus  in  quo  must  be  stated  in  the  declaration,  ib, 

in  inferior  court  locus  in  quo  most  be  alleged  within  the  jurisdiction, 
1199. 

when  close  ought  to  be  described  by  abuttals,  ib, 

how  goods  ought  to  be  described,  1199,  1200. 
of  pleas  in  abatement,  1201. 

difference  between  replevin  and  other  actions  as  to  plea  in  abatement,  ib, 

coverture  must  be  pleaded  in 'abatement,  1202. 
of  the  plea  of  cepit  in  aho  loco,  1201. 

general  issue,  what  is  put  in  issue  by,  1202. 
of  the  avowry  and  cognizance,  1203. 

how  far  assisted  by  plea  where  defective,  ib. 

how  money  may  be  paid  into  court,  ib, 

avowant  is  plaintiff  within  stat.  of  Anne,  ib, 

avowries  and  cognizances  affected  by  new  rules,  ib, 
of  the  avowry  for  damage  feasant,  1204. 

defendant  may  avow  that  locus  in  quo  was  his  soil  and  freehold,  ib, 

but  may  not  plead  generally  that  he  was  seised,  ib, 

difference  between  trespass  and  replevin  in  this  respect,  1205. 

tenants  in  common,  how  to  avow,  lb, 
pleas  in  bar,  ib. 

escape  through  defect  of  fences,  ib, 

cattle  must  not  be  trespassing  in  close  whence  they  came,  ib, 
right  of  common,  1206,  7. 
tender  of  amends,  1207. 

if  made  before  distress,  makes  the  distress  unlawful,  ib, 

after  distress,  and  before  impounding,  makes  the  detaiuer  unltwlQ^  ib. 
avowry  for  rent  arrear,  1208. 

payment  of  rent  prim&  facie  evidence  of  ownership,  ib, 

sum  claimed  not  material,  1209. 

when  avowry  is  for  parcel  of  rent,  neceisary  averment  ib, 

money  may  be  paid  mto  court  on  an  avowrjT  for  rent  in  axrear,  ib, 

when  executor  and  when  heir  ought  to  difttain,  ib, 

how  joint-tenants  ought  to  avow,  ib, 

as  to  distraining  for  rent  for  ready-furnished  lodgings,  ib. 

distress  for  rent-charge  under  5  &  6  Vict,  c*  S4f  Sr  18 ;  ibw 
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pleag  in  bar,  1210. 

eviction,  ib. 
non  dimisit,  ib, 
non  tenuit,  ib, 

where  issue  is  taken  on  non  tenuit,  what  defendant  muat  prove,  1210 
1211. 
riens  in  arrear,  ib, 

ought  to  conclude  to  the  country,  ib. 

de  injuria,  bad  plea,  1212. 
tender  of  arrears,  ib, 

after  distress  is  impounded,  tender  too  late,  ib, 

in  pleading  tender,  full  amount  must  be  proved,  ib, 
property,  ib, 
statutes  of  limitations,  1213. 

of  set-off,  not  allowed  in  replevin,  ib, 
of  the  judgment,  1214. 

for  plaintiff,  judgment  for  damages  only,  ib, 

form  of  entry  in  judgment  on  demurrer,  ib, 
in  judgment  on  verdict,  ib. 

for  defendant,  judgment  on  verdict  is  an  award  of  return  of  goods,  ib, 

statutable  enactment  in  case  of  nonsuit,  ib, 

what  is  writ  of  second  deliverance,  1215. 

nonsuit  in  cases  where  stat  17  Car.  II.  c.  7,  applies,  ib, 

verdict  for  defendant  where  stat.  applies,  1215, 6. 

effect  of  jurors  giving  a  defective  verdict  1216. 

judgment  for  defendant  upon  demurrer,  1217* 
of  the  costs,  1218. 
costs  in  error,  1218,  9. 
See  Judgment — Pleadings — Costs. 

REPLICATION- 

of  replying  de  injuria  suk  propria  absque  tali  cau8&  to  son  assault  demesne, 

36. 
of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of  license,  1341. 
where  defendant  insists  on  a  matter  of   interest,  de  injuria  sulL  proprii 

cannot  be  pleaded  or  replied,  1212,  1341. 
of  replying  to  the  plea  of  liberum  tenementum,  1338. 
plaintiff  may  traverse  the  command,  ib, 

REPRESENTATION : 

Ui first  underwriter,  effect  of,  997,  n.  (33). 
distinction  between  representation  and  warranty,  998. 
action  for  fraudulent  misrepresentation,  657. 

REPUTATION : 

admissible  evidence  in  cases  of  boundary,  754. 

probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to  repu- 
tation in  questions  of  pedigree,  814,  5. 

REPUTED  OWNER,  232. 
See  Bankrupt. 

REQUEST: 

where  it  must  be  made  before  action  brought.  111. 

where  not  necessary,  112. 

where  proof  of  is  required,  1403,  4. 

RESCUE,  OR  Rescous  : 
of  distress,  686,  1220,  n. 
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by  whom  action  must  be  brought,  686. 
usual  remedy  now  is  an  action  on  the  case,  ib. 
definition,  1220. 
remedy,  ib, 
evidence : 

1.  the  original  cause  of  action,  ib, 

2.  writ  and  warrant,  ib, 

3.  manner  of  arrest,  ib. 

mere  words  will  not  constitute  an  arrest,  ib, 

acquiescence  of  defendant  will  complete,  ib, 

although  the  warrant  be  not  shown,  1221. 

writ  may  not  be  executed  on  Sunday,  ib, 

a   person  having  wrongfully  escaped   may  be  retaken   on  a 

Sunday,  ib, 
but  not  after  a  voluntary  escape,  ib, 

but  he  may  be  arrested  on  an  attachment  for  a  rescue,  1222. 
a  rule  nisi  for  an  attachment  for  non-payment  of  money  cannot  be 

served  on  a  Sunday,  ib, 

4.  damage  sustained  by  tne  rescue  must  be  proved,  ib, 
for  rescue  of  distresses,  see  Distress. 

RESIGNATION  : 

bond,  578. 

history  of  law  relating  to,  general,  579* 

statutes  relating  to,  special,  581. 

RESPONDENTIA : 

nature  of  the  contract,  1035. 

difference  between  bottomry  and  respondentia,  and  a  loan,  ib, 

statutes  relating  to  money  lent  upon  respondentia,  1035,  6. 

RESTRAINT : 

of  marriage,  illegal,  59,  482,  3,  1419. 
of  trade,  where  illegal,  59,  567* 

RETAINER : 

may  be  given  in  evidence  on  plene  administravit,  815. 
of  the  right  of  retainer  by  an  executor,  813. 
executor  de  son  tort  cannot  retain,  ib. 
See  Lien. — Executor. 

RETURN : 

of  premium,  1028. 

of  process,  930,  n. 

requisites  of,  to  a  mandamus,  1092. 

See  Mandamus. 

REVERSION : 

assignee  of  reversion  may  enter  for  non-payment  of  rent,  &c.,  or  brii>g 

covenant  by  stat.  32  Hen.  VIII.  c.  34  ;  502,  3. 
assignee  of  part  of,  may  sue  in  covenant,  503,  n.  (29). 
assignee  of,  may  take  advantage  of  estoppel,  539. 

REVOCATION : 

method  of  express  revocation,  889. 
implied  revocation,  891. 
of  will,  889,  899. 

RIENS  IN  ARREAR : 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear,  1211. 


RISK: 

inception  of,  deUf  in,  when  it  duducge*  policy,  1014. 
ROLLS  OF  COURT; 

cffiBCt  of  entarie*  in,  766. 
ROOKS: 

fons  lutarK,  jKM. 
RULES:  SwTABi.KorNiwR(iLBiiiiTo1.  Liev.  >AerTkUe. 


SAILING : 

time  of,  1001. 
with  cooToj,  1004. 

SALE: 

of  ofBce  iUc^,  573. 

action  ctuinot  be  muntained  for  price  of  goodi  Mid  apon  en 

time  for  credit  ia  expired,  73. 
doctrine  relating  to  the  sale  and  vtmntr  of  henet,  648,  9, 6 
in  whom  the  property  ii  upon  the  aala  otgoodi,  1356,  8. 
under  what  circamitBDcet  vendor  w«7  retell  hii  goodi,  1359. 
•lie  ia  complete  hj  delivery  of  gooda  to  carrier,  437. 
under  what  circnnutuesi  innkaeper  m»f  mil  bene   kft.i 

1394,  n. 
bill  of,  requiaitei  of,  to  transfer  ahip,  193^.'m6. 
by  auction.    Set  Auction. 

SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  U  aea 
a  compensation,  1383. 

SATISHED  TERM : 

presumption  an  to,  6EH,  n.  (6). 
SATISFACTION :  5m  Accosd. 
SCANDALUM  MAGNATUM: 
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SCIENTER : 

miut  be  averred  and  proved,  644. 

SCIRE  FACIAS : 

when  not  necessary,  317. 

when  administrator  de  bonis  non  may  sue  out»  788. 

SCOTLAND : 

marriages  in,  760. 

where  party  seeking  to  avail  himself  of  law  of  England,  cannot  chdm  the 
benefit  of  law  of  Scotland,  150. 

SEA: 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  actiOD,  within  what  tone  they 

may  sue,  152,  3. 
defendants  beyond  sea,  at  time  of  cause  of  actum,  may  be  tofld  oo  their 

return,  154. 
perils  of,  961. 

SEAMEN : 

register  of,  statute  concerning,  1242. 
of  their  wages, 

agreement  relating  to,  must  be  in  writing,  ib, 

roust  specify  the  wages  and  voyage,  ib, 

mariner  not  obliged  to  produce  the  written  agreement  in  court,  1343. 

of  the  penalties  imposed  upon  seamen  for  desertion,  1243,  4. 

what  snail  be  deemed  desertion,  1244. 
of  the  regulations, 

ship-owners  must  not  advance  to  seamen,  beyond  sea,  more  tiian  a 
moiety  of  waffes  due,  1245. 

freight  the  mother  of  wages,  1246. 

if  ship  be  captured,  or  lost  in  the  voyage,  seamen  lose  their  wages,  ib. 

ship  seized  oy  way  of  retaliation,  and  afterwards  restored,  cannot  be 
considered  as  captured,  1247* 

where  impressed,  seaman  is  entitled  to  wages  pro  tanto,  1248. 
of  the  remedies  for  the  recovery  of  seamen's  wages, 

in  the  court  of  admiralty,  1249. 

and  at  common  law,  t6. 

SEA-WORTHINESS : 

implied  warranty,  1016.    See  Imburancb. 

SECOND  COMMISSION : 

of  bankrupt,  287>  8. 

SECOND  DELIVERANCE: 

writ  of,  when  it  must  be  sued,  1215. 

in  what  case  it  operates  as  supersedeas  to  the  retomo  habendo,  ib» 

SEDUCTION : 

action  for,  1112. 

SEISIN  : 

unity  of,  of  land  and  way  over  land,  1128, 1348. 

SEIZURE : 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  treipus,  663,  n.  (4). 
hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat  seaman's  daim  for 
wages,  1247* 

SENTENCE : 

of  council  at  war,  where  evidence,  35. 


ot  wua,  propeny  Miuea  to,  ^uv,  n.  ^ij. 
SEPARATION : 

effact  of,  betwMn  hiuband  and  wife,  in  cMe  of  adultery,  10,  1 1 
of  deeds  of  KpustioB,  996,  483. 
coreDuit  by  hoibud  in  cue  of,  4S3. 

SERVANT.    Sm  Habtkr  and  Skrvant. 

<«mer  not  protected  from  Ion  or  iojaiy  ■hiiiig  from  felomoa 
434. 
SERVICE : 

of  declaration  in  ejectment,  738,  g. 

of  notice  to  quit,  713. 
SET-OFF: 

at  common  law,  154. 

cues  in  vhich  let-offia  allowed,  155. 

debts  must  be  mutual  and  due  in  aame  rigbt,  155,  593. 

debt  due  from  wife  dum  ioU,  cannot  be  •et-oS',  335. 


cannot  be  of  debt  barred  by  statute  of  limitation!,  156,  593. 

cannot  be  of  a  penalty,  ib. 

partieHlars  of  R.  G.  T.  T.  I  Will.  IV. ;  157. 

m  covenant,  what  may  be  let-off,  G48. 

reducing  demand  under  40«.  doea  not  a&ct  jariidiction  of  an' 

157. 
cannot  be  given  in  evidence  under  notice,  156. 
replication  to,  15S. 

wnen  limple  contract  debt  may  be  aot-off  ^ainat  a  aperialty,  ! 
unliquidated  demand  cannot  be  made  aubject  of  a  aet-off,  593, 
debt  due  in  riftbt  of  wife  cannot  be  set-off  to  debt  on  bond,  59 
only  an  interest  in  law  good  as  a  aet-off  under  statutes,  tfr. 
to  debt  on  bond,  591,  3. 
cannot  be,  in  replevin,  1213. 

SHARES : 

in  join^Btock  bank  not  within  17th  sect,  of  stat,  of  finnds,  864 
SHERIFF : 

■hf>ri(r  nbliiTRd  tn  take  hnil.  .'^04. 
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bond  taken  from  pledges,  1189* 
from  the  party  replevying,  ib. 

in  distress  for  rent,  bond  to  be  taken  for  double  the  value  of  goods  dis- 
trained, 1190. 
authority  by  stat.  to  assign  such  bond,  ib. 

both  avowant  and  person  making  cognizance  ma^  take  an  assignment,  tft. 
one  sheriff*  of  London  may  take  replevin  bond,  iO, 
liable  for  taking  insufficient  pledges,  1193,  4. 
extent  of  liability,  1194. 

cannot  be  made  a  trespasser  by  relation,  259»  1330,  1. 
cannot  justify  breaking  open  outward  door  to  execute  process  in  civil  suit, 

1343. 
trover  lies  by  sheriff*  against  person  taking  away  goods  seized  in  execution, 

1362. 
seizure  by,  after  bankruptcy,  what  remedy  for,  259* 

SHIP: 

presumption  of  loss  of,  961. 

ship-owners  not  liable  for  embezzlement  by  mariners,  423. 

nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib, 

nor  for  any  loss  by  fire,  424. 

nor  for  jewels,  &c.,  unless  the  value  is  specified,  ib. 

action  against  ship-owner  must  be  brought  by  consignee  of  goods,  427* 

master  of  ship  has  no  lien  on  ship  for  money  expended  in  repairs,  nor  on 

the  freight  for  his  wages,  1386. 
sale  of  the  whole  of  a  ship  by  part  owner  is  not  equivalent  to  destruction, 

so  that  cO'tenant  may  maintain  trover,  1377»  n. 
master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or  cargo,  1 374, 5. 
See  Insurance— Registry. 

SHIPPING : 

of  the  ship  registry  stat.  3  &  4  Will.  IV.  c.  55;  1224. 

what  ships  are  entitled  to  become  and  continue  registered   ships, 
1225, 6.  .  .         .  ' 

when  a  ship  shall  cease  to  enjoy  privileges  of  a  British  ship,  1227* 

in  case  of  repair  in  foreign  country,  ib, 

if  ship  be  stranded  or  unseaworthy,  ib, 

in  case  of  capture,  ib. 
who  may  be  registered  as  owners,  1228. 

property  in  every  vessel  belonging  to  several  parties  is  considered  as 
divided  into  64  parts,  ib. 

this  regulation  does  not  bind  partners,  ib, 

not  more  than  32  persons  can  be  legal  owners,  or  registered  as  such,  ib. 

in  case  of  a  joint-stock  company,  ib, 
at  what  place  ships  shall  be  registered,  1229. 

to  what  port  ship  shall  be  deemed  to  belong,  ib, 

where  prize  must  be  registered,  ib, 
of  the  requisites  of  certificate,  ib, 

it  must  contain  title  of  act,  ib, 

the  names,  occupations,  and  residence  of  owners,  ib, 

name  of  ship  and  other  description,  ib, 
what  is  required  on  part  of  owners  to  obtain  registry,  1230. 

declaration  to  be  made,  ib, 

requisites  of  declaration,  ib, 

security  to  be  given,  ib, 

proceedings,  if  ship  has  been  lost,  taken  by  enemy,  &c.,  ib, 
of  the  transfer,  1232. 

must  be  by  bill  of  sale  or  other  writing,  ib, 

VOL.  II.  3  H 
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must  contain  recital  of  certificate,  1232. 

what  steps  to  be  taken  to  make  bill  of  sale  effectual,  1232,  1236. 

when  transfer  of  ship  is  made  as  a  seewriiy,  1236. 

mortgagor  does  not  cease  to  be  owner,  ib, 

effect  of  act  of  bankruptcy  by  mortgagor,  ib. 
when  and  how  registry  de  noTO  is  to  be  made,  1237. 

when  owner  shall  have  transferred  all  his  share,  ib, 

when  there  is  not  time  to  make  registry  de  novo,  ib, 

when  certificate  is  lost  or  mislaid,  1238. 

when  ship  has  been  altered  so  as  not  to  correspond  with  original 
certificate,  1239. 

upon  change  of  property,  owners  may  have  a  registry  de  novo,  ib, 
what  is  required  upon  the  cnange  of  a  master,  ib, 
penalty  for  detention  of  certificate,  1240. 
what  snail  be  sufiicient  evidence  of  affidavits  and  books  of  registry,  1241. 

copy  made  pursuant  to  directions  of  act,  sufficient,  ib. 

as  to  carriage  of  passengers  in  merchant  vessels,  ib. 
of  seamen's  wages,  1241 — 1246. 

rule  of  law,  that  freight  is  mother  of  wages,  1246. 

on  whom  burden  of  proof  of  freight,  t6. 

when  seaman  disabled  by  accident  entitled  to  wages,  1248. 

remedies  which  law  has  provided  for  seamen's  wages,  1249. 
of  the  liability  of  ship  owners  for  repairs,  1250. 

SIMONY : 

statutes  relating  to,  576,  582. 

resignation  bonds,  when  simoniacal,  578. 

history  of  the  law  on  this  subject,  579* 

how  far  special  bonds  of  resigrnation  are  legalized,  581. 

SLANDER : 

scandalum  magnatum,  defined,  1252. 

statutes  upon  which  the  action  is  founded,  1252,  3. 

of  the  form  of  the  declaration,  1253. 

writ  of  error  cannot  be  brought  on  it  in  the  exchequer  chamber,  i^. 

of  the  action  for  slander,  1254. 

what  words  are  actionable,  1254,  5. 

what  words  are  not,  1255,  1258,  9. 

the  words  must  contain  an  express  imputation  of  some  crime,  1254,  5. 

the  understanding  of  the  hearers  as  to  the  meaning  of  the  words  imputed  is 

the  rule  to  go  by,  1257. 
what  is  malice  in  law,  1255,  1268. 
of  the  action  for  slander  of  title,  1258. 
special  damage  sustained  by  words  not  actionable  in  themselves  must  be 

stated,  1259,  1268. 
actions  on  the  case  for  words  must  be  brought  within  two  years,  1259. 
words  not  actionable  in  themselves,  how  they  become  so,  ib. 
falsehood  and  malice  are  of  the  essence  of  this  action,  1261. 
in  an  action  for,  what  must  be  stated  and  proved,  1259*  1260. 
the  special  damage  must  be  the  legal  and  natural  consequence  of  the  words 

spoken,  1260. 
there  cannot  be  a  joint  action  for  words  spoken  of  two,  ib, 
but  partners  in  trade  may  bring  a  joint  action,  ib, 
slander,  republished  by  another,  when  actionable,  1268,  1269. 
how  the  republication  may  be  justified,  1260. 
pleadings  :  of  the  declaration,  1261. 

the  words  spoken  should  be  set  forth  precisely,  1261,  &  notes, 
what  are  necessary  averments  in,  1261. 
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when  the  words  are  spoken  in  a  foreign  langoagCy  1261. 

when  the  words  relate  to  plaintiff's  office,  profeMicm,  or  trade,  126 i»  2. 

of  the  innuendo,  its  office,  1262,  3,  4. 

what  is  necessary  when  words  are  only  actionable  by  reference  to 

certain  facts,  1263,  4. 
effect  of  the  plea  of  "  not  guilty,"  in  actions  on  the  case  for,  1265. 
the  truth  of  the  facts  must  be  pleaded  in  justification,  ib, 
when  the  use  of  words  actionable  may  be  justified,  1265,  6. 
when  by  master  giving  a  character  to  a  servant,  1266. 
plea  negativing  special  damage  when  bad,  ib. 
defendant  may  plead  statute  of  limitations,  ib, 
cannot  pay  money  into  court,  1265. 
evidence, 

defendant  may  give  in  evidence  an  apology  made  or  offered,  1266. 
the  material  words  must  be  proved  as  laid  in  the  declaration,  1267- 
in  an  action  for  words  imputing  felony,  plaintiff  cannot  give  evidence 

of  general  good  character,  1268. 
defendant  may  prove  the  truth  of  words  given  in  evidence  to  prove 

malice,  if  they  are  not  on  the  record,  ib, 
when  special  damage  must  be  proved  as  alleged,  ib, 
when  the  court  will  award  a  venire  de  novo,  ib, 
Stat.  21  Jac.  I.  c.  16,  s.  6,  as  to  costs,  1269. 
this  statute  does  not  extend  to  actions  founded  on  special  damage 

only,  ib, 
Stat.  58  Geo.  III.  c.  30,  s.  2,  as  to  costs  in  inferior  courts,  ib. 
Stat.  3  &  4  Vict.  c.  24,  as  to  costs,  38. 

SMUGGUNG : 

foreigner's  contract  not  affected  by  British  laws  against,  345. 

SOCIETY : 

one  member  of  amicable  society  cannot  maintain  trover  against  another  for 
taking  away  a  chattel  belonging  to  the  society,  1376. 

SOLD: 

bought  and,  notes,  180,  n.,  870,  n.,  871,  n. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM : 

of  pleading  payment  at  common  law  and  by  statute,  586,  7. 
these  pleas  cannot  be  pleaded  together,  587. 
evidence  to  support  the  pleas,  ib, 

SON  ASSAULT  DEMESNE : 

plea  of,  in  action  of  assault  and  battery,  31,  2. 

SPECIAL  CASES : 
how  construed,  981. 

SPECIAL  DAMAGE  : 

in  nusance,  1122. 

slander,  1259,  1260. 

SPECIALTY : 

assumpsit  will  not  lie  on,  463. 
exceptions  to  this  rule,  463,  n. 

SPIRITS : 

action  of  assumpsit  for,  and  stat.,  57,  8. 

3h2 


SPRING : 

iindergroand,iightto  enjoyment  of,  1135. 
STABLE-KBEPER : 

liable  for  tba  negligence  of  hU  Kmnta,  430. 
STAGE-COACH : 


STAKE-HOLDBR : 
irli«re  liable,  92,  i 


It  liable  for  interett,  165. 
STAMP: 

amount  of  stamp  dntiea  on  bilU  and  note*,  333. 

notice  of  dishonour  of  bill  dravn  on  impropot  stamp,  not  necea 

exemption  from  stamp  duties,  323,  3. 

not  neceaaarf  on  illegal  agreement,  6l. 

wbere  unstamped  instrument  may  be  looked  at  by  court,  1409, 

Btainp  must  be  of  proper  denomination,  334. 

effect  of  alteration  of  a  bill,  as  to  the  stamp,  337,8,  9. 

where  new  stamp  is  required  on  bill  of  exchange,  335. 

on  policy  of  ininrance,  953,  4,  5. 
STANDING  CORN ; 

where  it  goeii  to  derisee  of  land,  1367. 
STATUTE  MERCHANT  OR  STAPLE: 

in  what  order  to  be  paid  by  executors,  795. 
STATUTES :  Sk  Table  of  Statutkb  in  Vol.  1.,  after  Names  o 

STATUTORY  PROTECTION: 
who  entitled  to,  922, 
when  party  is  entitled  to,  930. 

STOCK: 

whether  bond  for  securing  money  ptud  for  atock-jobbing  dil 

good,  91 . 
stock  in  funds,  bonfi  notabilia  within  diocese  of  London,  781. 

STOCK-JOBBING  ACT: 
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STOLEN  GOOD^—eonHnued. 

exception  in  case  of  horses,  1360. 
formiBlities  to  be  observed  in  that  case,  ib, 

STOPPAGE  IN  TRANSITU : 

nature  of  the  right  of  stopping  in  transitu,  1270. 
this  right  is  paramount  to  any  lien,  ib, 
does  not  proceed  on  the  ground  of  rescinding  the  contract,  but  is  an 

equitable  lien,  1271. 
who  shall  be  considered  capable  of  exercising  this  right,  ib. 
if  party  stand  in  relation  of  vendor,  ib, 
a  mere  surety  for  price  of  goods  not  entitled  to  stop,  ib. 
under  what  circumstances  the  transitus  shall  be  considered  as  continuing, 

1274. 
if  transit  be  once  at  an  end,  right  is  gone,  1275. 
examples  where  transitus  continues,  1274,  1278. 
where  right  of  stopping  in  transitu  vests  in  consignor,  it  cannot  be 

diverted  by  a  creditor  of  consignee  during  transit,  1279* 
nor  by  a  common  carrier  claiming  a  lien,  426,  1279* 
if  carrier  delivers  goods  after  notice  to  stop  in  transitu,  vendor  may 

bring  trover  against  vendee,  1280. 
a  resale  of  goods  b^  vendee  does  not  destroy  vendor's  right,  ib, 
when  right  to  stop  m  transitu  is  gone,  ib. 
transitus  at  an  end  when  goods  have  reached  place  named  by  buyer  to 

seller  as  their  destination,  1281. 
actual  or  constructive  possession  of  consignee  necessary  to  determine 

the  transitus,  1282. 
effect  of  stoppage  of  part  of  the  goods,  ib. 
when  the  transitus  may  be  considered  as  determined,  ib. 

examples  in  which  the  transitus  has  been  considered  as  determined, 

1282,  1288. 
how  far  negotiation  of  the  bill  of  lading  defeats  right  of  stopping  in 

transitu,  1289. 
it  must  be  bonft  fide  for  a  valuable  consideration,  ib. 
in  such  case  indorsement  passes  the  property,  ib. 
under  what  circumstances  vendor  has  an  equitable  quasi  right  to  stop 

in  transitu,  ib. 
right  of  consignor  to  stop  in  transitu,  how  affected  by  lien  of  carrier,  426. 

STRANDING : 

loss  by,  what  constitutes,  950. 
what  not,  951. 

STRANGER ; 

covenant  for  act  of,  binding,  524. 

STREET : 

dedication  of  way  in,  1345,  6. 

SUBSCRIBING: 

witness,  must  be  called,  562. 
to  wiU,  886. 

or  other  instruments,  1026,  7,  &  n. 
exceptions  to  this  rule,  562,  3. 

SUBSCRIPTION : 

proof  of  will  by,  886. 

SUIT: 

commencement  of,  what  now  is,  I6l  (n),  387* 


SUPRA.  PROTEST: 

■ceeptBDce,  350,  373. 
SUPPRESSION : 


a  tbu  gnnmd  ranM  be  qMcial^  piwdad,  199, 1017. 
SURCHARGE; 

of  eataiBom.  444. 

SURETY; 

wben  action  will  lie  agunst,  76.  7- 

when  not,  91. 

when  discharged,  384. 

principal  cannot  be  released  witlurat  its  qwnUing  ibr  ths  ba 
surety,  407. 
SURGEON : 

proof  of  quali6catioii,  134,  n. 
SUBRENDER : 

defendant  discharged  oDt  of  cnrtody  on  ginng  bul4MBd,  eutui 
hinieir  without  assent  of  ■heriff,  601,  Sea.  (43). 


presumption  of  sunender  of 


of  frauds,  leasei,  &«.,  cannot  be  anmndatad  wttboBt  d 
in  writing,  846 ;  atat.  7  &  8  Viet.  c.  76;  ii. 
bar  of  copyhold  eMste  may  surrender  before  admittance,  698. 
until  admittance  of  anirendeiM,  copyhold  ruiwine  in  the  wama 
SWEAR  IN : 

mandamus  to,  where  colourable  title  in  two  Mta^  107S. 


a  wager  on  the  amount  of,  illegal,  1419. 


to,  under  sut.  6  &  7  VkL  c. 
ine  month,  168, 170. 
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application  for  taxing,  &c.,  how  to  be  made,  171. 
certificate  of  taxation  final,  when,  ib, 
judgment  may  be  entered  on,  172. 

TENANCY : 

at  will,  not  favoured,  706. 
from  year  to  year,  707. 

TENANT : 

is  not  permitted  to  object  to  title  of  landlord,  638,  695,  697)  1407. 
qualifications  of  this  rule, 

where  attornment  by  mistake,  697* 

where  lease  has  expired,  696. 

or  in  case  of  defeasible  title,  1210  (r). 

tenant  in  possession  inadmissible  to  prove  his  possession,  761. 
may  show  that  landlord's  title  has  expiree,  696. 
when  liable  in  use  and  occupation,  1398,  9. 
duty  of,  on  expiration  of  term,  1401. 
wilnilly  holding  over,  penalty  for,  61 9>  622. 
what  are  fixtures  as  between  landlord  and  tenant,  1367. 
See  Notice  to  Quit. 

TENANT  IN  COMMON: 

of  account  by,  against  his  companion,  2. 

how  he  must  declare  in  ejectment,  723. 

of  trespass  by,  against  his  companion,  for  mesne  profits,  774. 

may  join  in  action  for  nusance,  1 130. 

must  join  in  trespass,  q.  c.  f.,  1327. 

of  trover  by,  against  his  companion,  1376. 

of  joining  in  actions  by,  1130,  1205. 

TENDER: 

bank-notes  legal,  where,  160. 

plea  of,  in  assumpsit,  158. 

form  of,  l6l. 

replication  to  plea  of,  162. 

what  good,  158. 

at  what  time  must  be  made,  161. 

reducing  sum  recovered  under  409.,  does  not  affect  jurisdictioii  of  the 

superior  court,  163. 
tender  and  refusal  equivalent  to  performance,  118. 
effect  of,  in  ejectment,  under  stat.  4  Geo.  II.  c.  28,  8.  2 ;  733. 
of  amends  by  magistrates,  924,  5. 
in  case  of  irregular  distress,  688. 
for  damage  done,  1207,  1350. 
of  arrears  of  rent,  1212. 
effect  of,  before  and  after  impounding,  »&. 
in  pleading  tender,  full  amount  must  be  proved,  ib. 
cannot  be  pleaded  in  replevin  under  stat.  21  Jac.  I,  c.  16 ;  1207. 
but  may  in  trespass,  1350. 

TERM: 

outstanding,  where  it  bars  an  ejectment,  693»  4. 
satisfied,  presumption  of  surrender  of,  694,  n.  (6). 
enlargement  of,  725,  n.  (24). 

TERMINI : 

how  pleaded,  1350. 
new  rule  as  to,  ib. 


Lna  incorporeRl  ecdesisstical  inherilacce,  ib. 
■  bjrstai.  sBmc  remedy  is  given  for  tithes  ai 
i     1293. 
^eclment  may  ba  maintained  for  tithes,  ib. 
indebiuius  assumpsit  hes  on  a  compOBltion,  16. 
tithes  cannot  pass  by  parol,  but  only  by  deed,  ib. 
Eiimmiiry  method  for  recovery  of  lilhea  under  lOl.,  ib. 
statutes  in  case  of  Quakers,  1294. 
debt  on  stat.  3  &  3  Ed.  VI.,  c.  13.  for  not  setting  out  tithes,  1295. 

party  intereeted  may  maintain  debt  under  stat.  for  treble  value,  ib. 

first  claim  confined  to  predial  tithes,  1396. 

definition  of  predial  tithes,  ib. 

as  to  hind  recently  brought  into  cultivation,  1298. 

as  to  shortening  the  time  required  in  claims  of  modus  decimandi,  1293, 

1305,  6. 
what  amounts  to  setting  out  tithes  under  the  stat.  ib. 
difference  between  composition  by  parol,  and  a  composition  real,  ii. 
as  to  compositions  by  parol,  1299. 
construction  of  2nd  sect.  1300. 
3rd  sect.  1301. 
4th  sect.  ib. 
as  to  discharge  of  tithes,  id. 
in  what  manner  tithes  are  discharged  in  case  of  ecclesiastical  penons 

or  others  claiming  under  them,  ib. 
at  common  law,  only  mode  of  discharge  was  by  composition  real,  or 

modus  deeimandl,  1303. 
definition  of  composition  real,  1304. 
enactments  of  the  stat.  2  &  3  Will.  IV.  c.  100 ;  1 
barren  heath,  or  n-aste  ground,  when  converted  it 

tithes  after  seven  years,  1307. 
meaning  of  barren  Rrouud,  ib. 
of  persons  to  whom  tithes  are  due,  130Q. 
prira4  facie  due  to  rector,  ib. 
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exceptions  to  this  rule,  1309,  1310. 
by  whom  and  against  whom  an  action  on  statute  may  be  maintained,  1310. 

by  rector  or  farmer  of  rectory,  ib. 

action  must  be  brought  by  part^  grieved  only,  ib, 

tenants  in  common  ought  to  jom,  1311. 

this  action  may  be  maintained  by  and  against  executors,  ib, 
of  the  declaration,  ib. 

title  of  plaintiff  need  not  be  set  forth  specially,  ib, 

necessary  allegations  in  the  declaration,  1312. 

what  counts  will  be  allowed  together,  Uf, 
pleadings,  ib, 

"  nil  debet "  general  issue,  notwithstanding  new  rules,  ib. 

as  to  statutes  of  limitation  respecting  tithes,  1313. 
evidence,  ih, 

long  possession,  prim&  facie  evidence  of  rector's  title  against  defendant, 

what  may  be  given  in  evidence  under  "  nil  debet,"  1315. 

definition  of  a  modus,  ih. 

definition  of  a  pension,  ib. 

if  common  inclosed,  modus  will  extend  over  it,  1316. 

when  terrier  is  good  evidence,  ib. 

meaning  of  word  "tithes"  in  ancient  documents,  i6. 
verdict,  ib. 

jury  must  find  the  amount  due,  1317. 

new  trial  will,  under  certain  circumstances,  be  granted  in  this  action, 
ib. 
costs,  1317,  8. 
judgment,  1317. 

Stat.  8  &  9  Will.  III.  c.  U,  gives  costs,  1300,  1318. 

form  of  judgment  on  "nil  dicit,"  &c.,  1318. 
as  to  commutation  of  tithes,  ib. 

object  of  the  act,  ib. 

plan  is  adopted  to  convert  all  uncommuted  tithes  into  acorn  rent- 
charge,  ib. 

as  to  appointment  and  general  power  of  the  commissioners,  1319. 

necessity  and  effect  of  sealing  and  stamping  assignments  and  awards, 
ib. 

from  what  time  land  to  be  discharged  of  tithes  under  this  act,  ib. 

days  of  payment  of  rent-charge  in  lieu  of  tithes,  1320. 

rent-charge  subject  to  same  incidents  as  tithes  before  the  act,  ib. 

power  of  distress  where  rent-charge  in  arrear,  1321. 

what  tithes  excepted  from  operation  of  the  act,  ib. 

right  of  way  of  tithe-owner  oy  custom,  1348. 
See  Judgment — Plbadinos — Verdict. 

TITLE: 

covenants  for,  485. 

vendor  of  lease,  bound  to  produce  landlord's,  188. 

slander  of,  1258. 

time  for  making  out,  186,  7. 

TITLE-DEEDS : 

property  in,  in  whom  vested,  1374. 

TOLLS: 

assumpsit  for,  71. 

thorough,  7l>  (u.  25,)  traverse,  ib. 
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'  TRESPASS - 

:  Set  Addlterv. 
where  case,  or  trespaas,  U  ihe  proper  ittaedj,  453,. GS7. 
for  injuTy  to  sererBl  fisherr,  S36, 
free  fishery,  837, 
)t  lie  for  injury,  to  comraon  of  fishwjj  339. 
uit  of  fiame,  Sec,  907. 
:r  roajeetjr'd  forfsta,  &c.,  90S. 
of  trespass  for  mesne  profits,  774. 
where  it  does  not  he  against  sberiST,  259. 
in  what  cases  an  action  of  trespass  may  be  roaintained,  1 333. 

trespass  quare  clausnm  fregit  may  be  maintained  for  unwairaotable 

entry,  tb. 
though  plaintiffbas  only  interest  in  the  profit*  of  the^Boil,  1333. 
grantee  of  the  king  de  nerbagio  forestte,  ii. 
where  plaintiff  is  entitled  to  resture  of  land,  ti. 
other  cases  in  which  this  action  may  be  maintained,  ib. 
landlord  may,  where  trees  are  excepted  in  a  lease,  1324. 
where  adjacent  fields  separated  by  hedge  and  ditch,  to  whom  ■  biJga 

belongs  I  ib. 
where  there  are  two  ditches,  ib. 
rule  with  regard  to  ditching,  ib. 
waste  land  near  a  highway,  ib. 
effect  of  common  user  of  a  wall,  t(. 

the  action  of  trespass,  quare  clausum  fregit  is  a  local  bc^mi,  1326 
actual  possession  necessary  to  maintain  trespass  ci  el  ormu,  ib. 
title,  ib. 
what  posaession  ia  sufficient,  to  maintain  trespass,  vi  el  armit,  agavMt 

a  wrongdoer,  ib. 
when  trespass  ma^  be  m^ntained  for  placing  a  staUin  the  market,  1327. 
when  commoner  is  liable  for  entering  a  common,  ib. 
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teDants  in  common  must  join  in  trespass^  quare  clausum  fregit».ld87^ 

omstnictiye  possattion  sufficieot  to  maintain  trespau  for  gomis,  tft. 

what  amounts  to  constructive  possession,  ib, 

what  transfer  of  property  ditflotitlea  Uie  owner  of  soil  to  maintain 
trespass,  1328. 

this  action  lies  for  gleaning,  ib. 

when  it  lies  against  peace-officer,  t6. 

party  erecting  torohstone,  may  have  their  action,  ib, 

when  this  action  liee  for  careleae  driving,  ib. 

what  is  considered  an  onavoidable  accident,  ib, 

when  against  corporation,  for  act  of  their  agent,  ib, 

trespass  q.  c.  f.  must  be  commenced  within  six  yearsy  ib, 

where  trespass  cannot  be  maintained,  Uf, 

where  entry  warranted  by  law,  ib, 

where  this  action  lies  for  person  entering  another's  land  lor  the  diver- 
sion of  the  chase,  1329. 

by  tenant  in  common  against  his  fellow,  ib. 

bargainee  for  years,  and  lessor  and  assignees  of  bankrapt,  when, 
1329,  1330. 

in  case  of  ship  forfeited  or  seized  as  a  prize,  1330. 

for  taking  excessive  distress,  ib. 

nor  in  certain  cases  for  taking  irregular  distress,  ib, 

nor  against  officer  for  taking  oy  virtue  of  a  replevin,  1331. 

against  coroner,  overseers,  &c.,  when,  ib. 

as  to  right  of  assignees  of  bankrupt,  »&. 
See  Venue— Accord  and   Satisfaction-— Ebtoppbii— License  — 

Process— Way — Tender — Costs. 
of  the  pleadings, 
the  declaration,  1332. 

venue  in  quare  clausum  fregit  is  local,  ib. 

for  taking  goods  is  transitory,  ib, 

ought  to  allege  the  trespass  directly  and  positively,  ib. 

how  far  declaration  affected  by  R.  G.  H.  T.  4  Will.  IV. ;  ib. 

not  necessary  to  state  precise  day,  ib, 

how  time  is  stated  in  declaration,  1332, 1333. 

continuando  no  longer  used,  1332. 

in  trespass  quare  clansum  fregit,  locus  in  quo  must  be  stated  with 
certainty,  1333. 

in  trespass  for  taking  goods  they  must  be  specified,  ib, 

and  also  that  the  goods  sold  were  plaintiff's,  ib. 

how  animsls  ferse  natune,  must  be  described,  1334. 

how  fixtures  must  be  described,  ib. 
of  the  plea  of  "  not  guilty,"  t^. 

by  Stat,  meaning  of,  1335, 1336. 

what  evidence  may  be  ffiven  under  general  issue  in  quare  clausum 
fregit,  and  trespass  de  bonis,  &c.,  1335. 

when  one  defendant   may  be  acquitted  and  sworn  as  witness  for 
another,  1336. 
accord  and  satisfaction,  ib, 

accord  without  satisfaction  cannot  be  pleaded,  ib. 
libemm  tenementum,  1337. 

what  defendant  admits  by  this  plea,  ib 

what  defendant  undertakes  to  prove  by  this  plea,  1338. 

when  he  pleads  liberum  tenementum  in  anotner,  and  that  he  entered  by 
his  command,  the  command  is  traversable,  ib, 

when  it  is  incumbent  on  defendant  to  plead  jfreehold  in  another,  ib, 

where  declaration  states  single  act  of  trespassi  there  can  be  no  new 

assignment,  ib. 
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estoppel,  1339. 

wlieii  verdict  in  an  action  may  be  pleaded  by  waj  of  estoppel  in 
another,  ib, 

facts  stated  in  recital  of  specialty  is  condnsive  between  parties,  1340 

bat  they  are  only  conclusive  between  privies,  ib. 
leave  and  license,  ib. 

where  party  licensed  to  do  an  act,  all  things  necessary  to  do  the  act 
are  licensed,  ib. 

where  several  trespasses  defendant  must  prove  license  for  each,  1341. 

license  to  enter  and  occupy  land  ought  to  be  pleaded  as  a  lease,  ib. 

license  in  law  is  also  a  good  plea,  ib, 

entry  into  an  inn  at  reasonable  time  licensed  in  law,  ib. 

when  party  becomes  a  trespasser  ab  initio,  ib. 

where  party  abuses  license  given  by  law,  ib. 

nonfeasance  does  not  make  party  trespasser  ab  initio,  1342. 

working  a  distress  is  a  trespass,  ib. 

where  license  given  by  the  party,  an  abuse  does  not  make  a  trespasser 
ab  initio,  ib. 

as  to  entry  upon  stranger's  land  to  take  party's  own  goods,  ib. 
process,  1343. 

breaking  outward  door,  a  trespass,  ib. 

but  breaking  inward  door,  is  not,  ib. 

in  criminal  process,  demand  must  be  made  before  outer  door  broken,  t6. 

the  inner  doors  of  a  stranger  cannot  be  broken,  ib. 

as  to  powers  given  to    commissioners  of  bankrupt  to  break  open 
houses,  &c.,  1344. 
right  of  common,  ib. 

right  of  common  of  pasture  of  estovers  or  of  turbary,  a  good  plea,  ib. 

what  plea  is  allowed  with  this  plea,  ib. 

right  of  way,  ib. 

in  trespass  quare  clausum  fregit,  good  plea,  ib. 

different  kinds  of  ways,  ib. 

definition  of  a  highway,  1345. 

there  is  no  common  right  of  bathing  in  the  sea,  ib. 

what  amounts  to  a  dedication  to  the  public,  ib. 

there  cannot  be  a  partial  dedication  to  public,  ib. 

consent  of  the  owner  in  fee  necessary,  ib, 
private  way,  definition  of,  1346. 

1 .  by  grant,  ib. 

how  it  must  be  used,  1347. 

difference    between  user  of  highway  and   private   way,    1347, 
1348. 

2.  by  prescription, 

aefinition  of  a  que  estate,  1 348. 
right  of  way  is  an  easement  and  not  an  interest,  ib. 
and  therefore  should  not  be  described  as  appendant  or  appur- 
tenant, ib. 
unity  of  possession  of  land  extinguishes  it,  when,  ib. 
effect  of  unity  of  seisin,  ib. 

3.  by  custom, 

to  church  or  to  market  by  inhabitantof  a  village,  good,  ib. 
right  of  a  tithe-owner,  ib. 

4.  by  express  reservation,  1349- 

5.  for  necessity, 

if  close  be  granted  to  stranger,  and  is  surrounded  by  grantor's 
land,  grantee  shall  have  a  way,  ib. 
when  way  exists  by  operation  of  law,  ib. 
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where  there  has  been  an  extinguishment  by  unity  of  possession  and 
subsequent  severance,  1349. 
pleading  right  of  way, 

necessary  to  show  the  nature  of  the  way,  ib. 

in  private  way  terminus  a  quo  and  terminus  ad  quern  should  be  set 
forth,  1350. 

as  to  new  assigning  extra  viaro,  ib. 
tender  of  amends,  ib, 

tender  of  amends  before  action  for  taking  goods,  &c.,  is  not  good,  ib. 

in  actions  q.  c.  f.  defendant  may  in  certain  cases  plead  tender,  1351. 
evidence,  ib. 

trespass  may  be  proved  at  any  time  before  action  brought,  ib. 

where  trespasses  are  stated  at  different  times,  ib. 

what  declaration  is  admissible,  ib. 

as  to  proving  where  trespasses  were  committed,  1352. 

meaning  of  the  words  "  close  in  which,  &c."  ib. 

as  to  proving  right  of  way  by  user,  ib, 
damages,  ib, 

in  trespass  de  bonis  asportatis,  jury  may  give   interest  on  damages 
by  Stat.  3  &  4  Will.  I V .  c.  42,  s.  29 ;  ib. 

measure  of  damages  in  action,  q.  c.  f.,  1353. 

in  case  of  breaking  and  entering  a  mine,  ib, 
costs,  ib. 

as  to  costs  in  action  of  trespass,  see  3  8c  4  Vict.  c.  24 ;  38. 

how  affected  by  R.  G.  H.  T.  4  Will.  IV.  7;  ib, 

when  verdict  is  distributable,  ib. 

TROVER: 

what  necessary  to  maintain  the  action,  1354. 

plaintiff  must  have  either  absolute  or  special  property  in  the  goods, 
ib, 

and  right  of  possession,  1354,  1364. 
absolute  property, 

what  is  sufficient,  1355. 

propertv  in  stolen  goods.    See  Stolen  Goods. 

award  aoes  not  confer  property  so  as  to  support  trover,  1356. 

when  property  vests  in  consignee,  1356,  1357- 

bill  of  lading,  indorsement  of,  confers  sufficient,  1357. 

property  must  be  perfect  and  complete,  1360. 
special  property, 

de6nition  of,  1362. 

sufficient  against  all  but  the  absolute  owner,  1362,  n.  (3),  1363. 

who  enabled  to  bring  trover  by  it,  1362. 

not  landlord  for  goods  distrained,  ib. 

temporary  propertv  when  sufficient,  1363. 

when  either  special  or  absolute  owner  may  bring  trover,  ib, 
right  of  possession, 

landlord,  of  chattels  let  has  not  sufficient,  to  bring  trover,  1364. 

aliter  as  to  fixtures  severed  and  sold  by  tenant,  »6. 

when  acquired  by  vendee,  1364,  5. 

sufficient  without  actual  possession,  1365,  &  n.  (4). 
subject  of  the  action, 

personal  goods  only,  1366. 

not  things  fixed  to  the  freehold,  ib. 

when  timber  severed  is  a  subject  of  the  action,  1 355. 

what  are  fixtures.    See  Fixtures. 
the  conversion, 

wrongful  conversion  the  gist  of  the  action,  1370. 
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mhat  tulfici«n[,  1370,  &  n.  (6). 

taking  by  unaulhoriied  KsatgiMBSltt.  137Q. 

or  by  unauthoriMd  pledging,  1372,  3,  4. 

b^  Berraot  for  his  maBter,  1371. 
^  BUsdelivery  by  a  wuehouaeman  though  by  m 
f'tortious  taking,  1372- 
'Tetdning  gaou«  aold  for  ready  atauej  iiithaut  piyin^,  I37S. 

DT  sold  on  a  condition  without  perforroiag  the  coadttioDaA. 

information  of  aeiiurc  if  no  condenmatian.  H. 

burning  a  slii]),  of  the  muter,  when,  13Ti. 

ot  the  cargo,  of  the  captain,  when,  1 3"5. 
what  not  Bufficunt, 

taking  for  the  use  of  plaintiff*,  1371. 

mere  non-delivery  by  a  carrier.  Sic.  1358,  n.  (2),  1398,  3,  d.  (21). 

condemnation  on  informatian  of  seizure,  1373. 

agent  unable  to  «e]l  abroad  leaving  tlicm  nith  a  tUird  pennn  to  sell 
and  remit  proceeds  to  hiin,  1375. 

irregular  sale  of  a  distress,  ib. 

d«nuiDd  and  refusal  only  endence  of  a  conversion,  1303,  3. 

conversion  of  negotiable  securities,  1371,  2. 
by  whom  and  againal  whom  trover  majnlsinable, 

not  by  one  joinl-Ienant,  &c.  against  anotheT,  I37<J. 

exception  where  liiiag  held  in  common  destroyed,  1377. 

eSecC  of  non-joinder  of  a  joint-tenant,  1378. 

sgainal  a  corporation,  ib. 
roniigtior  and  consignee, 

generally  consignee  projier  parly  to  bring  trover  for  goods  deUvcied 
to  a  carrier,  135G,  7- 
tbe  pleadings, 

-tfae  decUration,  form  of,  1378. 
-  tnas  tranutorr,  ii, 

description  of  the  goods.  1979- 

alAlement  of  ihe  (luRsession  of  defendant,  13:9,  ot  plaintiff,  ib. 

in  action  by,  or  against  liusband  and  wife,  1380. 

count  in,  against  carriers,  431,  3. 
the  pleas, 

effect  of  "not  guilty"  und«r  tbenow  rules,  1380. 

under  itdefendant  cannot  prore  alien,  ib. 

effect  of  plea  of  "  no  property"  in  plaintiff,  1381. 

statute  of  limitations,  1382. 

what  must  be  specially  pleaded,  1381,2. 

bankruptcy  of  defendant  after  cause  of  action  no  plea,  1389. 

defendant  having  acknowledged  property  to  be  in  plaintiff,  cannot  set 
up  title  in  a  third  person,  1 356. 
defences  to  the  action — liens, 

when  a  lien  a  defence,  1382,  3. 

particular  lien,  what,  1382. 

no  lien  without  posaession,  1383. 

lien  of  a  master  of  a  ship,  1384. 

attornies  and  solicitors,  13S4;  bankers,  1385; 
licy  brokers,  13S7 ;  tavern-keeper,  ib.;  trune 
1389. 

other  particular  trades  that  have  general  liena,  1386,  7. 

if  lien  lost,  defendant  cannot  under  this  plea  set  Up  aootlMr  rigbt  to 
retain  the  goods,  1387. 
destruction  of  liens, 

causing  goods  to  be  taken  in  execution  and  purchasing  theiD,  ib, 

by  abusing  lien,  ib. 
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by  retuning  goods  on  some  other  ground,  1389. 
waiver  of  lien, 

by  agreement,  1388. 

by  taking  security,  ib. 

revival  of  lien  on  repomession,  1387' 

no  lien  on  goods  which  might  have  been  removed  before  chaiges 
became  due,  1388. 

whether  agreement  for  the  price  prevents  lien,  1388,  1394,  n.  (22). 

party  having  simple  lien  cannot  sell,  1390. 

lien  cannot  be  acquired  by  wrongful  act,  1390,  &  n.  (18). 

no  tender  necessary  where  defendant  cannot  deliver  up  the  goods, 
1390. 
evidence, 

things  necessary  to  be  proved,  ib, 

not  necessary  to  prove  how  goods  came  to  defendant's  hands,  Uf, 

debenture  must  be  proved  as  laid,  1390,  1. 

parol  evidence  of  deeds  sought  to  be  recovered,  when  admissible,  1391- 
n.  (19). 

parol  evidence  of  title  admissible,  where  bill  of  lading  unstamped,  1392. 

possession  of  a  ship  prim&  facie  evidence  of  ownership,  1391. 

entries  in  the  custom-house  not  of  themselves  evidence  withoot.coii- 
necting  them  with  the  parties,  1391^  n.  (20). 
proof  of  conversion, 

demand  and  rrfusal  to  be  proved,  1392,  3,  4. 

except  where  actual  conversion  or  tortious  taking  is  proved,  1398. 

qualified  refusal  not  evidence  of  conversion,  1393. 

nor  false  statement,  ib, 

refusal,  to  be  evidence  of  conversion,  must  be  by  party  having  it  in  his 
power  to  deliver,  t^. 

refusal,  no  evidence  of  conversion,  where  anything  dae,  unless  the  sum 
due  be  tendered,  1393,  1394. 

if  tender  be  dispensed  with,  refusal  on  another  invalid  ground,  evidence 
of  conversion,  1394. 

where  several  defendants'  joint  conversion  must  be  proved,  1395. 

conversion  of  defendant  himself . should  be  proved,  to. 
staying  proceedings, 

on  bringing  subject-matter  into  court  and  payiqg  costs,  ib, 
damages, 

in  the  nature  of  interest,  1396. 

in  action  against  sheriff  expenses  of  the  sale  to  be  deducted,  when,  ib. 

nominal  damages  where  plaintiff  has  accepted  the  goods  after  action, 
ib. 

in  trover  on  bill  of  exchange  how  calculated,  1395. 
judgment, 

is  for  damages  only,  1396. 

See  CoaTS--JuooMBNT— LiBN — Vbnub. 

TRUST : 

under  what  circumstances  court  will  presume  an  outstanding  term  surren- 
dered, 694,  &  n.  (6). 

if  it  appear  that  legal  estate  is  outstanding  in  another  person,  cestui  que 
trust  cannot  recover  in  ejectment,  ib. 

TURBARY : 

common  of,  435,  n.  (1). 

TURNIPS  : 

tithe  of,  1314 ;  new  statute  concerning,  1315. 
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UNCERTIFICATED  BANKRUPT : 

where  he  may  sue,  264. 

cannot  retain  property  against  assignees,  1331. 

UNDERLEASE : 

no  breach  of  covenant  not  to  assign,  496. 

UNDERTENANT : 

how  to  proceed  upon  delivery  to  him  of  declaration  in  ejectment,  731. 
who  to  be  considered  landlord  under  stat.  11  Geo.  II.  c.  19,  112,  732. 

UNDERWRITER :  See  Insurance. 

UNITY  OF  POSSESSION : 

where  suspension  only  of  right,  and  not  an  extinguishment,  436,  1126, 
1348. 

UNSOUNDNESS : 

in  horses,  what  constitutes,  649* 
where  splint  is,  650. 

UNSTAMPED  INSTRUMENT: 

not  admissible  in  evidence,  757>  n. 

for  what  purpose  it  may  be  looked  at,  1409*  &  n.  (6). 

USAGE : 

of  general  lien  of  carriers,  625,  n. 

USE  AND  OCCUPATION : 

debt  lies  for,  624,  1404. 

lease  in  writing  must  be  by  deed,  ib, 

pleadings  where  demise  is  by  deed,  625. 

eviction  a  good  plea  in  bar  in  debt  for  rent,  ib. 

where  agreement  is  not  by  deed,  action  of  assumpsit  may  be  maintained 

under  11  Geo.  II.  c.  19;  1397. 
landlord  under  this  statute  recovers  an  equivalent  for  the  rent,  ib, 
general  form  of  declaring  in  indebitatus  assumpsit,  1398. 
a  corporation  aggregate  may  sue  in  this  form  of  action,  ib. 
necessity  of  written  surrender,  1399. 
how  dispensed  with,  ib. 

when  agreement  is  void  by  stat.  of  frauds,  and  tenant  enters  under  it,  1400. 
lessor  entitled  to  receive  absolute  possession  at  the  end  of  the  term,  1401. 
as  to  liability  of  one  of  two  joint-tenants  where  the  other  holds  over,  ib. 
use  and  occupation  lies  for  a  constructive  as  well  as  an  actual  occupation,  ib. 
if  defendant  has  not  obtained  possession  from  plaintiff,  plaintiff  can  only 

recover  rent  from  time  he  had  the  legal  estate,  1402. 
when  words  "at  request "  of  the  defendants,  material,  1404. 
in  what  cases  vendor  may  sue  vendee,  ib, 
debt  for  use  and  occupation,  ib. 

what  counts  court  will  allow  together,  1405. 

bringing  an  ejectment  does  not  bar  action  for  use  and  occupation,  ib, 

where  defendant  not  allowed  to  impeach  title  of  plaintiff,  1405,  7. 

hence  ''nil  habuit  in  tenementis "  bad  plea,  1406. 

effect  of  non  assumpsit  under  the  new  rules,  ib, 

when  an  eviction  is  a  defence,  1407. 

when  rent  shall  be  apportioned,  ib. 

no  implied  warranty  that  a  house  shall  be  fit  for  habitation,  ib, 

nor  in  demise  of  real  property,  ib. 
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husband  not  liable  for  occupation  of  wife,  dum  sola,  1408. 
where  premises  are  let  for  purposes  of  prostitution,  1409. 

USURY : 

statutes  concerning,  342,  3,  4. 

how  the  plea  of  usury  must  be  framed  to  debt  on  bond,  583. 

bills  payable  at  or  within  twelve  months,  not  subject  to  usury  laws,  343. 

bond  originally  good  cannot  be  avoided  in  the  hands  of  a  bon&  fide  holder, 

on  the  ground  of  subsequent  usury,  583. 
where  substituted  security  given  for  security  tainted  by  usury  is  void,  ib. 


V. 

VACANT  POSSESSION : 

how  to  proceed  in  case  of,  735. 
what  amounts  to,  736,  7. 

VALUE  RECEIVED : 

not  essentially  necessary  to  insert  in  bill  of  exchange,  340. 
though  omitted,  debt  will  lie,  554. 

VARIANCE : 

what  will  be  fatal  in  assumpsit,  109. 

in  an  action  on  a  bill  of  exchange,  387. 

immaterial,  between  writ  and  condition  of  bail-bond,  595. 

where,  on  the  face  of  a  receipt,  it  appears  that  money  was  paid  for  a  horse 
defendant  cannot  prove  a  different  consideration,  in  order  to  take  advan- 
tage of  a  variance,  655. 

objection  on  ground  of,  much  obviated  by  statutes,  542,  3. 

under  3  &  4  Will.  IV.  c.  42,  s.  23,  what  may  be  amended,  543. 

VAULT : 

mandamus  to  bury  in  particular^  will  not  lie,  1089. 

VENDOR  AND  VENDEE :  See  tit.  Auction. 

VENIRE  DE  NOVO : 

when  the  court  will  award,  in  action  for  slander,  1268. 

VENUE : 

new  rule,  1198. 
of  lajring  the  venue  in  actions, 
for  adultery,  11. 

assault  and  battery,  may  be  laid  in  any  county,  28. 

exception  to  this  rule  by  stat.,  ib, 

assumpsit,  106. 

covenant,  517. 

debt  on  bond,  dated  abroad,  559. 

debt  on  judgment,  6 16,  7* 

debt  by  executor  of  one  seised  of  rent-service,  &c.,  618,  n. 

debt  for  rent  arrear,  623. 

on  penal  statutes,  629. 

ejectment,  723. 

false  imprisonment,  917. 

nusance,  1133. 

replevin,  1198. 

trespass,  1325,  1332. 

trover,  1378. 
VOL.  II.  3  I 


DQ  auj  iBci  uisiiucuy  pui  in  uaue,  eneci  oi,  laaif. 
VESTING  ORDER : 

by  insolTent  debton'  conrt,  1360. 
VESTURA  TERRiE : 

penon  endlled  to,  ma]r  maiDtain  treipaw,  1323. 
VICAR: 

daim  of  titbei  by,  by  endowment  or  preacription,  1398,  I31< 
VISITATION  BOOKS; 

of  beraldt,  wben  evidence  of  pedigrees,  763. 
VOID  AND  VOIDABLE : 

whether  bond  of  infant  be  void  or  voidable,  585,  n. 

what  covenants  are  void,  462. 
VOLUNTARY : 

E reference,  in  coatemjilation  of  bankniptcy,  205,  210.    See  E 
and,  when  good  against  executors,  T9o,  n. 
VOTE: 

when  thrown  away,  1166. 
VOYAGE : 

illegal,  992. 


w. 

WAGER : 

of  law,  abolished,  6S  (>),  805. 

policy,  1020. 

when  action  will  lie  for  wager,  1410. 

when  prohibited  by  positive  statute,  is  illegal,  1413. 

all  contracts  of  assurance  by  way  of  gaming  or  wagering  ; 

as  to  money  won  at  gaminjt,  1413. 

all  gamine  °ot  illegal,  only  fraudulent  and  excesnve  gaming, 

what  is  excessive  gaming,  ib, 

as  to  bringing  "  qui  tam"  actions  for  gaming,  1415. 

what  wngers  are  within  the  statutes,  ib. 
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80  also  wagers  which  lead  to  improper  inquiries  respecting  the  interest  and 

general  importance  of  the  country,  1419. 
form  of  declaring  on  a  wager,  1420. 

WAGES : 

of  seamen,  stat.  7  &  8  Vict.  c.  112;  1242,  1244. 
of  servant,  action  for,  1101. 
of  domestic  servant,  1102. 

WAIVER: 

of  notice  to  quit,  714. 

of  forfeiture,  716,  7. 

parol  evidence  of,  of  written  contracts^  874. 

WALL  ; 

property  in,  1324. 

WARRANT : 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea,  34,  930. 
no  action  shall  he  hrought  against  constable  for  an  act  done  under  a 
justice's  warrant,  until  demand  of  copy  of  such  warrani^  925,  6. 

WARRANT  OF  ATTORNEY : 

given  hy  infant  is  void,  136. 

to  confess  judgment,  must  be  attested  by  an  attorney,  247>  n.  (22). 

WARRANTY : 

of  the  sale  and  warranty  of  horses,  648. 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise  seller  is  not 

liable,  except  on  the  ground  of  fraud,  ib, 
doctrine  of  sound  price  being  equivalent  to  warranty  is  now  overturned,  ih. 
roaring,  unsoundness,  649. 
crib-biting  is  not,  ib, 

how  party  may  proceed  where  warranty  is  false,  650. 
form  of  aeclaring  on  a  warranty,  652. 
trial  of  horse  means  a  reasonable  trial,  653. 
condition  of  sale  that  purchaser  of  horse,  warranted  sound,  shall  return  it 

within  two  days,  does  not  extend  to  age  of  horse,  653,  4. 
how  to  declare  where  contract  of  warranty  is  open,  655. 
receipt,  containing  warranty,  if  stamped  with  receipt  stamp,  will  be  good 

evidence,  655,  6. 
for  warranty  in  policies,  see  Insurance. 

WARREN : 

free,  franchise  of,  904. 
whether  grouse  be  bird  of,  ib, 
Manwood's  description  of  birds  of,  ib, 

WASTE : 

waste  land  near  a  highway,  757»  1324. 

breach  assigned,  that  defendant  had  conmiitted  waste,  is  not  supported  by 
evidence  that  he  had  not  used  the  premises  in  a  husbandlike  manner, 

548,  9. 

WATERCOURSE : 

what  enjoyment  of  water,  in  any  particular  manner,  gives  a  right  to  party 

so  enjoying  it,  1124,  5. 
artificial,  law  as  to,  1125. 
right  to  enjoyment  of  an  under-ground  spring,  1125,  6. 
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WAY: 

of  the  different  kinds  of  ways,  1344. 
how  a  private  way  may  he  claimed, 
by  grant,  1346. 

prescription,  1348. 

effect  of  unity  of  possession,  436,  1 348. 

where  ft  extinguishes,  1128,  1348. 
where  it  suspends  only,  1128. 
custom,  1348. 
express  reserration,  ib. 
necessity,  1349. 
how  to  plead  a  right  of  way,  ib, 
replication  thereto,  1350. 
enjoyment  "as  of  right,*'  meaning  of,  1128. 
extent  of  right,  question  for  jury,  1129. 
adverse  user,  what  not  sufficient,  1128. 

effect  of,  for  twenty  years,  t6. 
where  a  dedication  of  wav  to  the  public  may  be  presumed,  1345»  6. 
permitting  the  public  to  nave  the  free  use  of  a  way  for  six  years  is  sufficient 

evidence  of  a  dereliction,  where  no  bar  has  been  put  up,  1345. 
but  dedication  must  be  with  deliberate  purpose,  ib, 

dedication  of  way  to  the  public  is  not  a  transfer  of  the  absolute  property  of 
the  soil,  ib, 

WHARFINGER : 

lien  of,  425,  n.,  1385. 

WIFE: 

letters  of,  when  evidence,  23. 

confession  of,  not  evidence,  where,  ib, 

where  witness  of  necessity,  759. 

where  payment  by,  does  not  take  case  out  of  statute  of  limitations,  315. 

coverture.     See  Baron  and  Feme. 

separate  property  of,  290,  n.  (1). 

husband  and  wife  cannot  give  evidence  for  or  against  each  other,  313. 

WILL: 

of  personal  estate,  how  proved,  814.    See  tit.  Fraud,  Stat.  op. 

WINDOWS : 

action  for  darkening,  1122,  3. 

WITNESS : 

competency  of,  under  stat.  6  &  7  Vict.  c.  85  ;  450. 
subscribing  witness  to  bond  roust  be  called  if  alive,  562. 
of  the  necessary  qualifications  of  witnesses, 
use  of  reason,  883. 

such  religious  belief  as  to  be  sensible  of  the  obligation  of  an  oath,  id. 
husband  aud  wife  cannot  give  evidence  either  for  or  against  each  other 

299. 
execution  of  instrument  must  be  proved  by  subscribing  witness,  562,  886. 
exceptions  to  this  rule  where  subscribing  witness  is  de^,  562. 
or  insane,  ib, 

or  is  absent  in  a  foreign  country,  ib. 

or  intelligence  cannot  be  obtained  of  him,  upon  fair,  serious,  and 
diligent  inquiry,  ib. 
generally,   production  of  instrument,  in  pursuance  of  a  notice,  does  not 
supersede  the  necessity  of  proving  it  by  subscribing  witness,  880,  7,  1026 
7,  &  n. 
lessor  of  plaintiff  and  tenant  incompetent  by  stat.  6  8c  7  Vict.  c.  85 ;  451, 76s. 
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WITNESS— coii/fntk?(/. 

so  the  daughter  is  a  good  witness  in  an  action  brought  by  the  father  for 

seduction,  1114. 
declarations  of  the  person  under  whom  defendant  makes  cognizance  are  not 

evidence  for  the  plaintiff,  1205. 
See  Evidence. 

WORDS: 

actionable  in  themselves,  1254. 

how  to  be  construed,  1257* 

words  not  actionable  in  themselves,  1259*  1260. 

subsequently  spoken  may  be  given  in  evidence,  1055,  n.  (8). 

See  Libel — Slander. 

WORK  AND  LABOUR : 

new  rule  concerning  count  for,  70,  1. 

uncertificated  bankrupt  may  maintain  action  for,  264. 

WRIT: 

of  inquiry,  under  stat.  8  &  9  Will.  IH.  c.  11,  may,  by  3  &  4  Will.  IV.  c.  42, 
s.  16,  be  executed  before  sheriff,  unless  otherwise  ordared,  607»  n.  (54). 

when  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  38. 

See  Rbscous,  1220. 

writ  of  error  lies  on  the  final  judgment  in  the  action  of  account,  6. 

writ  of  error  in  ejectment,  772. 

of  supersedeas,  288. 

of  possession,  may  issue  immediately  on  judge's  certificate  in  ejectment, 
769. 

mode  of  executing  writ  of  possession,  771. 


TUE    END. 


WiUittin  Steveiu,  Piioter,  Bell  Yard,  Temple  Bar. 
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